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FEDERAL   STATUTES   ANNOTATED 


SECOND  EDITION 


NOTES  ON  THE  CONSTITUTION 


ARTICLE  n,   SECTION  1 

"  The  executive  power  shall  be  vested  in  a  President  of  the  United  States 
of  America.  He  shall  hold  his  office  during  the  term  of  four  years, 
and,  together  with  the  Vice  President,  chosen  for  the  same  term,  be 
elected,  as  follows." 

Represented  by  heads  of  departments.—  The  President,  in  the  exercise  of  his 
executive  power  under  the  Constitution,  may  act  through  the  head  of  the 
appropriate  executive  department.  The  heads  of  departments  are  his 
authorized  assistants  in  the  performance  of  his  executive  duties,  and  their 
official  acts,  promulgated  in  the  regular  course  of  business,  are  pre- 
sumptively his  acts. 


Wilcox  v.  Jackson,  (1839)  13  Pet.  498, 
513,  10  U.  S.  (L.  ed.)  264;  Runkle  v. 
U.  S..  (1887)  122  U.  S.  557,  7  S.  Ct. 
1141,  30  U.  S.  (L.  ed.)  1167.  See  also 
Wolaev  t\  Chapman,  (1879)  101  U.  S. 
755,  25  U.  S.  (L.  ed.)  915;  U.  S.  V. 
Farden,  (1878)  99  U.  S.  10,  25  U.  S. 
(L.  ed.)  267;  Confiscation  Cases,  (1873) 
20  Wall.  92,  22  U.  S.  (L.  ed.)  322;  Wil- 
liams t\  U.  8.,  (1843)  1  How.  297,  11 
U.  S.  (L.  ed.)  135;  U.  S.  v.  Eliason, 
(1842)  16  Pet.  291,  10  U.  S.  (L.  ed.) 
968;  Relation  of  President  to  Executive 
Departments,  (1863)  10  Op.  Atty.-Oen. 
527. 

Where  the  heads  of  departments  are 
the  political  or  confidential  agents  of  the 
executive,  merely  to  execute  the  will  of 
the  President,  or  rather  to  act  in  cases 
in  which  the  executive  possesses  a  con- 
stitutional or  legal  discretion,  their  acts 
are  only  politically  examinable.  But 
where  a  specific  duty  is  assigned  by  law, 
and  individual  rights  depend  upon  the 
performance  of  that  duty,  it  is  equally 
clear  that  the  individual  who  considers 
himself  injured  has  a  right  to  resort  to 
the  laws  of  his  country  for  a  remedy. 
Marbury  v.  Madison,  (1803)  1  Cranch 
(U.  S.)   165,  wherein  the  court,  per  Mar- 


shall, C.  J.,  said:  "By  the  Constitution 
of  the  United  States,  the  President  is  in- 
vested with  certain  important  'political 
powers,  in  the  exercise  of  whicn  he  is  ' 
to  use  his  own  discretion,  and  is  account- 
able only  to  his  country  in  his  political 
character  and  to  hie  own  conscience.  To 
aid  him  in  the  performance  of  these 
duties,  he  is  authorized  to  appoint  cer- 
tain officers,  who  act  by  his  authority, 
and  in  conformity  with  his  orders.  In 
such  cases,  their  acts  are  his  acts;  and 
whatever  opinion  may  be  entertained  of 
the  manner  in  which  executive  discretion 
may  be  used,  still  there  exists,  and  can 
exist,  no  power  to  control  that  discretion. 
The  subjects  are  political.  They  respect 
the  nation,  not  individual  rights,  and 
being  intrusted  to  the  executive,  the  de- 
cision of  the  executive  is  conclusive.  The 
application  of  this  remark  will  be  per- 
ceived by  adverting  to  the  Act  of  Con- 
gress for  establishing  the  department  of 
foreign  affairs.  This  officer,  as  his  duties 
were  prescribed  by  that  Act,  is  to  conform 
precisely  to  the  will  of  the  President. 
He  is  the  mere  organ  by  whom  that  will 
is  communicated.  The  acts  of  such  an 
officer,  as  an  officer,  can  never  be  examin- 
able by  the  courts.  But  when  the  legis- 
lature proceeds  to  impose  on  that  officer 
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other  duties,  when  he  is  directed  peremp- 
torily to  perform  certain  acts,  wnen  the 
rights  of  individuals  are  dependent  on 
the  performance  of  those  acts,  he  is  so  far 
the  officer  of  the  law,  is  amenable  to  the 
laws  for  his  conduct,  and  cannot  at  his 
discretion  sport  away  the  vested  rights 
of    others." 

As  a  general  rule  the  direction  of  the 
President  is  to  be  presumed  in  all  instruc- 
tions and  orders  issued  from  the  com- 
petent department.  Official  instructions 
issued  by  the  heads  of  the  several  execu- 
tive departments,  civil  and  military, 
within  their  respective  jurisdiction,  are 
valid  and  lawful  without  containing  ex- 

?ress  reference  to  the  direction  of  the 
resident.  Relation  of  President  to  Ex- 
ecutive Departments,  (1855)  7  Op.  Atty.- 
Gen.  453. 

The  secretary  of  the  navy  represents 
the  President  and  exercises  his  power  on 


the  subjects  confided  to  his  department. 
U.  S.  t\  Jones,  (1855)  18  How.  95,  15  U. 
S.  (L.  ed.)  274. 

An  order  dismissing  an  officer  in  the 
marine  corps,  issued  by  the  secretary  of 
the  navy  as  such,  not  purporting  to  be 
the  act  or  by  direction  of  the  President, 
is  nevertheless  in  legal  effect  the  order 
of  the  President.  McElrath's  Case,  (1876) 
12  Ct.  CI.  202. 

The  action  of  the  commissioner  of  In- 
dian affairs  must  be  presumed  to  be  the 
action  of  the  President,  according  to  the 
well-settled  principle  adopted  in  practice 
and  recognized  by  the  courts,  that  the 
President  acts  in  the  performance  of  most 
of  his  duties  through  an  appropriate  de* 
partment  of  the  government  and  through 
the  chief  officers  charged  with  the  im- 
mediate supervision  of  the  affairs  of  that 
department.  Belt's  Case,  (1879)  15  Ct. 
CI.  107. 


Civil  courts  and  courts-martial  generally. —  An  acquittal  by  a  court-martial 
of  a  person  charged  with  homicide  is  a  bar  to  a  prosecution  in  a  civil  court 
for  the  same  offense,  if  the  court-martial  had  jurisdiction  to  try  the  offense, 
and  this  is  so  notwithstanding  the  civil  court,  if  it  had  first  taken  hold  of 
the  case,  might  have  tried  the  accused  for  the  same  offense  or  even  one  of 
higher  grade  arising  out  of  the  same  facts. 


Grafton  v.  United  States,  (1907)  206 
TJ.  S.  333,  27  S.  Ct.  618,  51  U.  S.  (L.  ed.) 
1084,  11  Ann.  Cas.  640.     See  also  Ex  p. 


Reed,   (1879)    100  U.  S.  13,  25  U.  S.   (L. 
ed.)    538. 


Approval  of  court-martial  proceedings — A  certificate  of  the  secretary  of 
war,  in  the  following  form:  "  War  Department,  July  24,  1872.  In  con- 
formity with  the  65th  of  the  Rules  and  Articles  of  War,  the  proceedings  of 
the  general  court-martial  in  the  foregoing  case  have  been  forwarded  to  the 
Secretary  of  War  for  the  action  of  the  President.  The  proceedings,  findings, 
and  sentence  are  approved,  and  the  sentence  will  be  duly  executed.  Wm. 
W.  Belknap,  Secretary  of  War,"  was  held  to  be  a  sufficient  authentication 
of  the  judgment  of  the  President. 


U.  S.  r.  Fletcher,  (1893)  148  U.  S.  86, 
13  S.  Ct.  552,  37  U.  S.  (L.  ed.)  378, 
wherein  the  court  said :  "  The  views  of 
the  judge  advocate  general,  and  the  ac- 
tion of  the  secretary  in  1888  upon  a 
reference  of  the  subject  in  answer  to  the 
petition  of  Captain  Fletcher,  presented 
to  the  President,  March  27  of  that  year, 
were  induced  by  the  case  of  Runkle  t?. 
U.  S.,  (1887)  122  U.  S.  543,  and  the 
present  decision  of  the  Court  of  Claims 
was  based  upon  it.  Reference  to  the  re- 
port  of    that    case    shows   that   the   cir- 


cumstances were  so  exceptional  as  to  ren- 
der it  hardly  a  safe  precedent  in  any 
other.  It  appeared  therein  that  the  pro- 
ceedings, findings,  and  sentences  of  the 
court-martial  were  transmitted  to  the  sec- 
retary of  war,  who  on  Jan.  16,  1873, 
wrote  upon  the  record  an  order  approv- 
ing the  proceedings,  with  certain  excep- 
tions, and  the  findings  and  sentences,  to- 
gether with  the  further  statements  that 
in  view  of  the  unanimous  recommendation 
by  the  members  of  the  court  that  tike 
accused  should  receive  executive  clemency, 
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and  other  facts,  the  President  was  pleased  by  President  Hayes  awaiting  further  and 
to  remit  all  of  the  sentence  except  so  final  action  thereon,  and  being  taken  up 
much  as  directed  cashiering;  and  that,  by  him  as  unfinished  business,  the  con- 
thereupon,  the  secretary  issued  a  general  viction  and  sentence  were  disapproved, 
order  announcing  the  sentence,  as  thus  and  the  order  of  Jan.  16,  1873,  revoked, 
modified.  It  further  appeared  that  there-  This  court  was  of  opinion  that  the  order 
after,  and  on  the  same  day,  Major  Runkle  was  capable  of  division  into  two  sepa- 
presented  to  President  Grant  a  petition  rate  parts,  one  relating  to  the  approval 
insisting  that  the  proceedings  had  not  of  the  proceedings  and  sentence,  and  the 
been  approved  by  him  as  required  by  law;  other  to  the  executive  clemency  which 
that  the  conviction  was  unjust;  that  the  was  invoked  and  exercised,  and  that  under 
record  was  insufficient  td  warrant  the  the  circumstances,  which  are  recapitu- 
issuing  of  the  order,  and  asking  its  rev-  lated,  it  could  not  be  said  that  it  posi- 
ocation  and  annulment;  whereupon,  in  tively  and  distinctly  appeared  that  the 
pursuance  of  the  petition,  the  record  of  proceedings  had  ever,  in  fact,  been  ap- 
the  official  action  theretofore  had  was,  by  proved  or  confirmed  by  the  President  as 
direction  of  the  President,  referred  to  the  required  by  the  articles  of  war."  See 
judge  advocate  general  for  review  and  re-  also  In  re  Chapman,  (1897)  166  U.  S. 
port;  that  this  report  was  subsequently  670,  7  S.  Ct.  677,  41  U.  S.  (L.  ed.)  1154. 
made,  and  with  the  petition  was  found 

Protecting  citizens  abroad, —  The  duty  of  protecting  the  lives  or  property 
of  citizens  abroad  rests  in  the  discretion  of  the  President.  Acts  of  lawless 
violence  or  of  threatened  violence  to  a  citizen  or  his  property  cannot  be 
anticipated  and  provided  for ;  and  the  protection,  to  be  effectual  or  of  any 
avail,  may,  not  unf requently,  require  the  most  prompt  and  decided  action. 
In  all  cases  where  a  public  act  or  order  rests  in  executive  discretion,  neither 
he  nor  his  authorized  agent  is  personally  civilly  responsible  for  the 
consequences. 

Durand  v.  Hollins,    (1860)    4  Blatchf.  United  States  with  foreign  nations;   and 

(U.  S.)  451,  8  Fed.  Cas.  No.  4,186.  the  performance  of  that  duty  in  its  incipi- 
ent  stage  necessitates  negotiation  which 

The  righting  a  wrong  that  may  be  done  is  exclusively  the  function  of  the  exeeu- 

in  foreign  lands  is  a  political  duty  and  tive   department,   and   the   court   has   no 

appertains  to  the  legislative  and  execu-  jurisdiction  to  coerce  the  action   of  the 

tive  departments  of  the  government,  be-  executive.    U.  S.  t?.  Hay,  (1902)  20  App. 

cause    it    involves   the    relations    of    the  Cas.  (D.  C.)  580. 

Authority  to  remove  prisoner. —  The  President,  by  virtue  of  his  office  and 
without  authority  given  by  some  statute,  has  no  power  to  remove  a  convict 
from  one  prison  to  another;  and  the  removal  of  a  convict,  sentenced  to 
prison  by  a  consular  court  of  the  United  States,  to  this  country  for 
imprisonment  and  to  serve  out  his  sentence,  would  be  unlawful. 

Convicts  of  Consular  Courts,  (1889)   19  Op.  Atty.-Gen.  377. 

Control  landing  of  foreign  cables —  The  President  has  the  power,  in  the 
absence  of  legislation  by  Congress,  to  control  the  landing  of  foreign  sub- 
marine cables  on  the  shores  of  the  United  States.  He  may  either  prevent 
the  landing,  if  the  rights  intrusted  to  his  care  so  demand,  or  permit  it  on 
conditions  which  will  protect  the  interests  of  this  government  and  its  citi- 
zens. If  the  landing  has  been  effected  without  the  consent  or  against  the 
protest  of  this  government,  respect  for  its  rights  and  compliance  with  its 
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terms  may  be  enforced  by  applying  the  prohibition  to  the  operation  of  the 
line  unless  the  necessary  conditions  are  accepted  and  observed.  No  one  has 
a  right  to  land  a  foreign  cable  upon  our  shores  and  establish  a  physical 
connection  between  our  territory  and  that  of  a  foreign  state  without  the 
consent  of  the  government  of  the  United  States. 

Foreign   Cables,    (1898)    22  Op.  Atty.-  States  have  full  power,  in  their  discretion, 

Gen.  13.    See  also  Cuba  —  Cables,  (1899)  to   prevent   by   all   necessary   means   the 

22  Op.  Atty.-Gen.  408.  grounding  of  a  cable  intended  to  connect 

the  island  of  Cuba  with  the  United  States 

The    grounding    of    a    cable    upon    the  or  any  other  country,  or  to  remove  or 

island  of  Cuba  to  connect  it  with  a  foreign  disrupt    any    cable    which    may    be    laid 

country  cannot  be  done  and  maintained  in    disregard    of    its    instructions     and 

in  opposition  to  the  law  of  the  govern-  against   its  will.     Cuba — Cables,    (1899) 

ment  which  exercises  sovereign  power  in  22  Op.  Atty.-Gen.  514. 
the  island.    The  authorities  of  the  United 

Authority  to  approve  erection  of  bridge  across  Niagara  river —  In  the  absence 
of  any  Act  of  Congress  or  constitutional  provision  conferring  upon  him 
authority  so  to  do,  the  President  cannot  officially  consent  to  and  approve  the 
erection  of  a  proposed  bridge  across  the  Niagara  river. 

Bridge  Across  Niagara  River,   (1883)    17  Op.  Atty.-Gen.  523. 


ARTICLE  n,   SECTION  1 

"  Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  may 
direct,  a  number  of  electors,  equal  to  the  whole  number  of  senators 
and  representatives  to  which  the  state  may  be  entitled  in  the  Con- 
gress :  but  no  senator  or  representative,  or  person  holding  an  office  of 
trust  or  profit  under  the  United  States,  shall  be  appointed  an  elector. 
The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the 
same  state  with  themselves.  And  they  shall  make  a  list  of  all  the  per- 
sons voted  for,  and  of  the  number  of  votes  for  each ;  which  list  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  President  of  the  Senate. 
The  President  of  the  Senate  shall,  in  the  presence  of  the  Senate  and 
House  of  Representatives,  open  all  the  certificates,  and  the  votes  shall 
then  be  counted.  The  person  having  the  greatest  number  of  votes 
shall  be  the  President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed;  and  if  there  be  more  than  one  who 
have  such  majority,  and  have  an  equal  number  of  votes,  then  the 
House  of  Representatives  shall  immediately  choose  by  ballot  one*  of 
them  for  President;  and  if  no  person  have  a  majority,  then  from  the 
five  highest  on  the  list  the  said  House  shall  in  like  manner  choose  the 
President.  But  in  choosing  the  President,  the  votes  shall  be  taken  by 
states,  the  representation  from  each  state  having  one  vote;  a  quorum 
for  this  purpose  shall  consist  of  a  member  or  members  from  two 
thirds  of  the  states,  and  a  majority  of  all  the  states  shall  be  necessary 
to  a  choice.  In  every  case,  after  the  choice  of  the  President,  the  per- 
son having  the  greatest  number  of  votes  of  the  electors  shall  be  the 
Vice  President.  But  if  there  should  remain  two  or  more  who  have 
equal  votes,  the  Senate  shall  choose  from  them  by  ballot  the  Vice 
President.1  The  Congress  may  determine  the  time  of  choosing  the 
electors,  and  the  day  on  which  they  shall  give  their  votes ;  which  day 
shall  be  the  same  throughout  the  United  States.  No  person  except  a 
natural  born  citizen,  or  a  citizen  of  the  United  States,  at  the  time  of 
the  adoption  of  this  Constitution,  shall  be  eligible  to  the  office  of 
President;  neither  shall  any  person  be  eligible  to  that  office  who  shall 
not  have  attained  to  the  age  of  thirty  five  years,  and  been  fourteen 

1  As  to  the  manner  of  electing  the  President  and  Vice-President,  see  the  substituted 
provisions  contained  in  the  Twelfth  Amendment. 
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years  a  resident  within  the  United  States.  In  case  of  the  removal  of 
the  President  from  office,  or  of  his  death,  resignation,  or  inability  to 
discharge  the  powers  and  duties  of  the  said  office,  the  same  shall 
devolve  on  the  Vice-President,  and  the  Congress  may  by  law  provide 
for  the  case  of  removal,  death,  resignation  or  inability,  both  of  the 
President  and  Vice  President,  declaring  what  officer  shall  then  act  as 
President,  and  such  officer  shall  act  accordingly,  until  the  disability  be 
removed,  or  a  President  shall  be  elected.  The  President  shall,  at  stated 
times,  receive  for  his  services,  a  compensation,  which  shall  neither  tito 
increased  nor  diminished  during  the  period  for  which  he  shall  have 
been  elected,  and  he  shall  not  receive  within  that  period  any  other 
emolument  from  the  United  States,  or  any  of  them.  Before  he  enter 
on  the  execution  of  his  office,  he  shall  take  the  following  oath  or 
affirmation: — '  I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
execute  the  office  of  President  of  the  United  States,  and  will  to  the 
best  of  my  ability,  preserve,  protect  and  defend  the  Constitution  of 
the  United  States.'  " 

Electors  are  not  officers  of  United  States. —  The  sole  function  of  the  Presi- 
dential electors,  is  to  cast,  certify,  and  transmit  the  vote  of  the  state  for 
President  and  Vice-President  of  the  nation.  Although  the  electors  are 
appointed  and  act  under  and  pursuant  to  the  Constitution  of  the  United 
States,  they  are  no  more  officers  or  agents  of  the  United  States  than  are 
members  of  the  state  legislatures  when  acting  as  electors  of  federal  sena- 
tors, or  the  people  of  the  states  when  acting  as  electors  of  representatives 
in  Congress. 

In  re  Green,  (1890)   134  U.  S.  379,  10  The  franchise  or  privilege  of  the  office 

S.  Ct.  586,  32  U.  S.    (L.  ed.)    951.     See  of  elector  originates  in  the  Constitution 

also  Todd  v.  Johnson,  (1896)  99  Ky.  548,  and  laws  of  the  United  States  and  not  in 

36  S.  W.  541,  and  Mason  r.  State.  (1892)  those    of    the    state.      State    v.    Bowen, 

55  Ark.  529,  18  S.  W.  827,  as  to  jurisdic-  (1876)  8  S.  C.  400. 
tion   of  the  crime  of  destroying  ballot- 
box  and  ballots. 

Discretion  of  state  as  to  manner  of  appointing  electors. —  It  is  competent  for 
a  state  legislature  to  provide  for  the  election  of  an  elector  and  an  alternate 
elector  in  each  of  the  congressional  districts  into  which  the  state  is  divided, 
and  of  an  elector  and  an  alternate  elector  at  large  in  each  of  two  districts 
defined  by  the  statute.  The  clause  of  the  Constitution  does  not  read  that 
the  people  or  the  citizens  shall  appoint,  but  that  "  each  state  shall;"  and 
if  the  words  "  in  such  manner  as  the  legislature  thereof  may  direct,' '  had 
been  omitted,  it  would  seem  that  the  legislative  power  of  appointment  could 
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not  have  been  successfully  questioned  in  the  absence  of  any  provision  in  the 
state  constitution  in  that  regard.  Hence  the  insertion  of  those  words,  while 
operating  as  a  limitation  upon  the  state  in  respect  of  any  attempt  to  cir- 
cumscribe the  legislative  power,  cannot  be  held  to  operate  as  a  limitation 
on  that  power  itself. 

McPherson  t?.  Blacker,  (1902)  146  L.  The  district  system  was  largely  considered 
S.  25,  13  S.  Ct.  3,  36  U.  S.  (L.  ed.)  869,  the  most  equitable,  and  Madison  wrote 
wherein  the  court  said  that  ieferen«e  to  that  it  was  that  system  which  was  con- 
contemporaneous  and  subsequent  action  templated  by  the  framers  of  the  Con- 
under  this  clause  shows  "that  various  stitution,  although  it  was  soon  seen  that 
modes  of  choosing  the  electors  were  pur-  its  adoption  by  some  states  might  place 
sued,  as,  by  the  legislature  itself  on  joint  them  at  a  disadvantage  by  a  division  of 
ballot;  by  the  legislature  through  a  con-  their  strength,  and  that  a  uniform  rule 
current  vote  of  tne  two  houses;  by  vote  was  preferable."  Affirming  (1892)  92 
of  the  people  for  a  general  ticket;  by  Mich.  377,  52  N.  W.  469,  31  Am.  St. 
vote  of  the  people  in  districts;  by  choice  Rep.  587,  16  L.  R.  A.  475. 
partly  by  the  people  voting  in  districts 

and  partly  by  the  legislature;  by  choice  State   law   is  passed   in   pursuance   of 

by  the  legislature  from  candidates,  voted  Constitution.-*- When  the  legislature  of ^  a 

for  by  the  people  in  districts ;  and  in  other  state,  in  obedience  to  this  provision,  has 

ways,   as  notably  by  North   Carolina   in  by  law  directed  the  manner  of  appoint- 

1792,   and   Tennessee  in   1796   and    1800.  ment   of   the  electors,   that   law   has   au- 

No  question  was  raised  as  to  the  power  thority   solely   from   the   Constitution  of 

of  the 'state  to  appoint  in  any  mode  its  the  United  States.    It  is  a  law  passed  in 

legislature   saw   fit   to   adopt,   and  none  pursuance  of  the  Constitution.     Electoral 

that  a  single  method,  applicable  without  College's  Case,  (1876)   1  Hughes  (U.  S.) 

exception,  must  be  pursued  in  the  absence  571,  8  Fed.  Cas.  No.  4,336. 
of    an    amendment    to    the    Constitution. 

Holding  an  office  of  trust  or  profit  under  the  United  States. — A  member  of  the 
United  States  centennial  commission  held  an  office  of  trust  under  the  United 
States,  and  was  therefore  disqualified  for  the  office  of  elector. 

In  re  Corliss,   (1876)    11  R.  I.  640. 

Matters  within  control  of  Congress. —  Congress  is  empowered  to  determine 
the  time  of  choosing  the  electors  and  the  day  on  which  they  are  to  give 
their  votes,  which  is  required  to  be  on  the  same  day  throughout  the  United 
States,  but  otherwise  the  power  and  jurisdiction  of  the  state  is  exclusive, 
with  the  exception  of  the  provisions  as  to  the  number  of  electors  and  the 
ineligibility  of  certain  persons,  so  framed  that  congressional  and  federal 
influence  might  be  excluded. 

McPherson  v.  Blacker,  (1902)  146  U.  S.  affirming  (1892)  92  Mich.  377,  52  N.  W. 
35,   13  S.  Ct.  3,  36  U.  S.    (L.  ed.)    869,       469,  31  Am.  St.  Rep.  587,  16  L.  R.  A.  475. 

Tax  on  salary  of  president — A  specific  tax  by  the  United  States  upon  the 
salary  of  an  officer,  to  be  deducted  from  the  amount  which  otherwise  would 
by  law  be  payable  as  such  salary,  is  a  diminution  of  the  compensation  to  be 
paid  to  him,  which,  in  the  case  of  the  President,  would  be  prohibited  by  the 
Constitution  of  the  United  States,  if  the  Act  of  Congress  levying  the  tax 
were  passed  during  the  official  term  of  the  President. 

President  and  Judges  — Tax  on  Salaries  of,   (1869)    13  Op.  Atty.-Gen.  162. 


ARTICLE  n,  SECTION  2 

"  The  President  shall  be  commander  in  chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states,  when  called 
into  the  actual  service  of  the  United  States ;  he  may  require  the  opin- 
ion, in  writing,  of  the  principal  officer  in  each  of  the  executive  depart- 
ments, upon  any  subject  relating  to  the  duties  of  their  respective 
offices." 

I.  Relation  to  Authority  of  British  Crown,  8. 
II.  Power  to  Establish  Army  Regulations,  9. 

III.  Power  of  Congress  to  Legislate,  9. 

IV.  Represented  by  Superior  Officer  in  Command,  9. 
V.  Effect  of  Military  Occupation,  10. 

1.  Extension  of  Territory  and  Operation  of  Laws,  10. 

2.  Establishment  of  Provisional  Government,  11. 

3.  Establishment  of  Provisional  Court,  11. 

VI.  Power  to  Convene  General  Courts-martial,  12. 
VII.  Power  to  Court-martial  or  Detain  Civilians,  12. 
VIII.  Power  to  Repel  Invasion  and  Suppress  Insurrection,  13. 
IX.  Power  to  Accord  Belligerent  Rights  to  Insurgents,  13. 
X.  Power  to  Permit  Partial  Intercourse  with  the  Enemy,  13. 
,  XI.  PoWer  to  Employ  Secret  Agents,  14. 
XII.  When  Commander-in-Chief  of  Militia,  14. 

XIII.  Appointment  of  Army  Officers,  14. 

XIV.  Appointment  of  Regular  Army  Officers  to  Service  in  Militia, 

14. 
XV.  Admission  of  Merchandise  from  Conquered  Territory,  15. 
XVI.  "Departments,"  15. 

I.  Relation  to  Authority  of  British  Crown 

"  In  the  distribution  of  political  power  between  the  great  departments  of 
government,  there  is  such  a  wide  difference  between  the  power  conferred  on 
the  President  of  the  United  States  and  the  authority  and  sovereignty  which 
belong  to  the  English  crown,  that  it  would  be  altogether  unsafe  to  reason 
from  any  supposed  resemblance  between  them,  either  as  regards  conquest  in 
war,  or  any  other  subject  where  the  rights  and  powers  of  the  executive 
arm  of  the  government  are  brought  into  question.  Our  own  Constitution 
and  form  of  government  must  be  our  only  guide.' ' 

Fleming  r.  Page,   (1850)    9  How.  618,  Federalist.— The  President  is  to  be  the 

13  U.  S.  (L.  ed.)  276.  commander-in-chief  of  the  army  and  navy 
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of  the  United  States.  In  this  respect  his 
authority  would  be  nominally  the  same 
with  that  of  the  king  of  Great  Britain, 
but  in  substance  much  inferior  to  it.  It 
would  amount  to  nothing  more  than  the 
supreme  command  and  direction  of  the 
military  and  naval  forces,  as  first  general 
and  admiral  of  the  Confederacy;   while 


that  of  the  British  king  extends  to  the 
declaring  of  war  and  to  the  raising  and 
regulating  of  fleets  and  armies,  all  of 
which,  by  the  Constitution  under  consid- 
eration, would  appertain  to  the  legisla- 
ture. Hamilton,  in  The  Federalist,  No. 
LXIX. 


II.  Power  to  Establish  Army  Regulations 

The  power  of  the  executive  to  establish  rules  and  regulations  for  the 
government  of  the  army  is  undoubted.  The  power  to  establish  implies, 
necessarily,  the  power  to  modify  or  repeal,  or  create  anew.  The  secretary 
of  war  is  the  regular  constitutional  organ  of  the  President  for  the  adminis- 
tration of  the  military  establishment  of  the  nation ;  and  rules  and  orders 
publicly  promulgated  through  him  must  be  received  as  the  acts  of  the 
executive,  and  as  such  are  binding  upon  all  within  the  sphere  of  his  legal 
and  constitutional  authority. 


U.  S.  v.  Eliason,    (1842)    16  Pet.  302, 
10  U.  S.  (L.  ed.)   968.     See  also  K,i-» 
Moffitt,    (1885)    115  U.  S.  503,  6  S.  Ct. 
148,  29  U.  S.  (L.  ed.)  458. 

Bat  this  power  is  limited  and  does  not' 
extend  to  the  repeal  or  contradiction  of 


existing  statutes,  nor  to  the  making  of 

Srovisions  of  a  legislative  nature.  >iavy 
egulations,  (1853)  6  Op.  Atty.-Gen.  10; 
Power  of  President  to  Create  a  Militia 
Bureau  in  War  Department,  (1861)  10 
Op.  Atty.-Gen.  14. 


III.  Power  of  Congress  to  Legislate 

While  the  President  is  made  commander-in-chief  by  the  Constitution, 
Congress  has  the  right  to  legislate  for  the  army,  not  impairing  his  efficiency 
as  such  commander-in-chief,  and  when  a  law  is  passed  for  the  regulation  of 
the  army,  having  that  constitutional  qualification,  he  becomes  as  to  that  law 
an  executive  officer,  and  is  limited  in  the  discharge  of  his  duty  by  the 
statute. 


McBlair  v.  U.  S.,  (1884)   19  Ct.  CI.  541. 

The  constitutional  power  of  the  Presi- 
dent to  command  the  army  and  navy,  and 
that  of  Congress  "  to  make  rules  for  the 
government  and  regulation  of  the  land 
and  naval  forces,"  are  distinct;  Congress 
cannot  by  rules  and  regulations  impair 
the  authority  of  the  President  an  com* 
mander-in-chief.  Swaim  v.  U.  S.,  (1893) 
28  Ct.  CI.  173. 


The  power  of  command  and  control  of 
the  army  the  framers  of  the  Constitution 
placed  in  the  hands  of  the  President,  with 
only  two  restrictions  set  upon  it:  that 
Congress  should  have  power  "to  make 
rules  for  the  government  and  regulation 
of  the  land  and  naval  forces;"  that  the 
appointment  of  officers  should  be  "  by  and 
with  the  advice  and  consent  of  the 
Senate."  Street  t>.  U.  8.,  (1889)  24 
Ct.  CI.  247.     . 


IV.  Represented  by  Superior  Officer  in  Command 

Whatever  the  President  of  the  United  States,  as  commander-in-chief, 
might  do  if  personally  present,  may  be  done  by  the  superior  officer  in 
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command  of  any  district  unless  restrained  by  orders  of  by  the  peculiar 
nature  of  the  service  in  which  he  is  engaged. 

Hefferman  v.  Porter,  (1869)  6  Coldw.  (Tenn.)  398. 


V.  Effect  of  Military  Occupation 

1.  Extension  of  Territory  and  Operation  of  Laws. —  The  duty  and  power 
of  the  President  are  purely  military.  As  commander-in-chief,  he  is  author- 
ized to  direct  the  movements  of  the  naval  and  military  forces  placed  by  law 
at  his  command,  and  to  employ  them  in  the  manner  he  may  deem  most 
effectual  to  harass  and  conquer  and  subdue  the  enemy.  He  may  invade 
the  hostile  country,  and  subject  it  to  the  sovereignty  and  authority  of  the 
United  States.  But  his  conquests  do  not  enlarge  the  boundaries  of  this 
Union,  nor  extend  the  operation  of  our  institutions  and  laws  beyond  the 
limits  before  assigned  to  them  by  the  legislative  power. 


Fleming  t\  Page,  (1850)  9  How.  615, 
13  U.  S.   (L.  ed.)   276. 

'"'  It  is  true  that  in  the  case  in  which 
these  observations  are  made,  the  point  to 
be  determined  was,  whether  enemies'  ter- 
ritory, which  in  the  course  of  hostilities 
had  come  into  our  military  possession, 
became  a  part  of  the  United  States,  and 
subject  to  our  general  laws.  But  they 
are  important  to  this  case  as  defining  the 
power  of  the  President  in  war  to  be 
merely  that  of  the  military  commander- 
in-chief;  that  territory  can  be  acquired 
only  by  the  treaty-making  and  legislative 
authority,  and,  consequently,  that  the  fact 
that  hostilities  are  by  the  military  au- 
thority directed  against  a  particular  por- 
tion of  the  enemyB  territory,  cannot  be 
said  to  make  the  acquisition  of  that  terri- 
tory the  object  of  the  war."  U.  S.  t?. 
Castillero,  (1862)  2  Black  358,  17  U.  S. 
(L.  ed.)   360.  , 

The  right  of  the  President  temporarily 
to  govern  localities  through  his  military 
officers  he  derives  solely  from  the  fact  that 
he  is  the  commander-in-chief  of  the  army, 
and  is  to  see  that  the  laws  are  executed; 
and  he  can  exercise  it  to  just  the  extent 
that,  and  no  further  than,  by  the  laws  of 
war,  a  commanding  general  in  the  army  of 
the  United  States  could  do  it.  Where  the 
laws  are,  or  may  be,  executed  without  the 
interference  of  the  President,  by  his  mili- 
tary, he  has  no  right  thus  to  interfere. 
Griffin  v.  Wilcox,  (1863)  21  Ind.  382. 

The  military  occupation  by  the  United 
States  of  a  conquered  country  confers  no 
such  rights  either  upon  the  government  or 
the  inhabitants  of  the  occupied  territory 


as  attach  to  a  conquest  when  it  is  made 
by  the  government  of  Great  Britain.  The 
territory  passes  under  the  control  of  the 
government  of  the  United  States,  as 
against  all  other  nations,  but  it  does  not, 
ipso  facto,  become  a  part  of  it;  and  its 
inhabitants  are  subject  to  the  government 
of  occupation,  under  the  direction  of  the 
President  of  the  United  States  as  com- 
mander-in-chief of  the  army,  or,  in  other 
words,  to  government  by  martial  law. 
Hence,  the  intercourse  of  foreign  nations 
with  such  conquered  territory  is  subject 
to  the  will  of  the  commander-in-chief. 
Rutledge  t\  Fogg,  (1866)  3  Coldw. 
(Tenn.)    559. 

Government  of  Porto  Rico. —  The  right 
of  the  President  a-s  commander-in-chief  of 
the  army  and  navy  of  the  United  States 
under  the  Constitution  to  exercise  gov- 
ernment and  control  over  Porto  Rico  did 
not  cease  or  become  defunct  in  conse- 
quence of  the  signature  of  the  treaty  of 
peace,  nor  from  its  ratification.  It  was 
settled  by  the  judgment  of  the  Supreme 
Court  of  the  United  States  in  a  similar 
case,  arising  out  of  the  enforcement  of 
local  tariff  laws  in  California  subsequently 
to  the  cession  of  that  territory  and  prior 
to  any  legislation  with  reference  to  it  by 
Congress,  that  the  civil  government  or- 
ganized from  a  right  of  conquest  by  the 
military  officers  of  the  United  States  was 
continued  over  the  territory  as  a  ceded 
conquest  without  any  violation  of  the 
Constitution  or  laws  of  the  United  States. 
Cross  v.  Harrison,  (1853)  16  How.  164, 
14  U.  S.  (L.  ed.)  889.  According  to  the 
well-settled  principles  of  public  law  re- 
lating to  territory  held  by  conquest,  and 
according  to  the  adjudication  of  the  Su- 
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preme  Court  of  the  United  States  in  Cross 
v.  Harrison,  (1853)  16  How,  164,  14  U.  S. 
(L.  ed.)  889,  the  military  authorities  in 
possession,  in  the  absence  of  legislation 
bv  Congress,  may  make  such  rules  or  reg- 
ulations and  impose  such  duties  upon  mer- 


chandise imported  into  the  conquered 
territory  as  they  may,  in  their  judgment 
and  discretion,  deem  wise  and  prudent. 
Porto  Rico  — Duties,  (1899)  22  Op.  Atty.- 
Gen.  561. 


2.  Establishment  of  Provisional  Government. —  The  President  had 
power  to  create  military  governments  and  to  appoint  provisional  governors 
for  states  then  lately  in  insurrection,  but  this  did  not  of  itself  change  the 
general  laws  then  in  force  for  the  settlement  of  the  estates  of  deceased  per- 
sons, and  did  not  remove  from  office  those  who  were  at  the  time  charged  by 
law  with  public  duties  in  that  behalf. 


Ketchum  v.  Buckley,  (1878)  99  U.  S. 
190,  25  U.  S.  (L.  ed.)  473,  wherein  the 
court  said:  "  It  is  now  settled  law  in  this 
court  that  during  the  late  civil  war  the 
same  general  form  of  government,  the 
same  general  law  for  the  administration 
of  justice  and  the  protection  of  private 
rights,  which  had  existed  in  the  states 
prior  to  the  rebellion,  remained  during  its 
continuance  and  afterwards.  As  far  as 
the  acts  of  the  states  did  not  impair  or 


tend  to  impair  the  supremacy  of  the  na- 
tional authority,  or  the  just  rights  of  the 
citizens,  under  the  Constitution,  they  are 
in  general  to  be  treated  as  valid  and  bind- 
ing." See  also  McLeod  v.  United  States, 
(1913)  229  U.  S.  416,  33  S.  Ct.  955,  57 
U.  S.  (L.  ed.)  1260;  Cross  t\  Harrison, 
(1853)  16  How.  189,  14  U.  S.  (L.  ed.) 
889;  Scott  v.  Billgerry,  (1866)  40  Miss. 
133. 


3.  Establishment  of  Provisional  Court. —  The  establishment  of  a  provi- 
sional court  by  a  presidential  proclamation,  upon  the  suppression  of  the 
rebellion,  with  authority,  among  other  powers,  to  hear,  try,  and  determine 
all  causes  in  admiralty,  was  an  exercise  of  the  constitutional  authority  of 
the  President,  and  Congress  had  power,  upon  the  close  of  the  war  and  the 
dissolution  of  the  provisional  court,  to  provide  for  the  transfer  of  causes 
pending  in  that  court  and  of  its  judgments  and  decrees  to  the  proper  courts 
of  the  United  States. 


The  Grapeshot,  (1869)  9  Wall.  131,  19 
U.  S.  (L.  ed.)  651.  See  also  Lewis  v. 
Cocks,  (1874)  23  Wall.  469,  23  U.  S. 
(L.  ed.)  70;  Scott  v.  Billgerry,  (1866) 
40  Miss.  133. 

In  Dooley  v.  U.  S.,  (1901)  182  U.  S. 
234,  22  S.  Ct.  62,  45  U.  S.  (L.  ed.)  1074, 
the  court  said :  "  In  the  case  of  Jecker  v. 
Montgomery,  (1851)  13  How.  (U.  S.)  498, 
it  was  held  that  neither  the  President  nor 
the  military  commander  could  establish  a 
court  of  prize,  competent  to  take  juris- 
diction of  a  case  of  capture,  whose  judg- 
ments would  be  conclusive  in  other 
admiralty  courts.  It  was  said  that  the 
courts  established  in  Mexico  during  the 
war  were  nothing  more  than  agents  of 
the  military  power,  to  assist  it  in  pre- 
serving order  in  the  conquered  territory, 
and  to  protect  the  inhabitants  in  their 
persons  and  property  while  it  was  occu- 


pied by  the  American  arms.  They  were 
subject  to  the  military  power,  and  their 
decisions  under  its  control,  whenever  the 
commanding  officer  thought  proper  to  in- 
terfere. They  were  not  courts  of  the 
United  States,  and  had  no  right  to  ad- 
judicate upon  a  question  of  prize  or  no 
prize,  although  Congress,  in  the  exercise 
of  its  general  authority  in  relation  to  the 
national  courts,  would  have  power  to 
validate  their  action.  The  Grapeshot, 
(1869)   9  Wall.   (U.  S.)    133." 

The  power  to  establish  by  military  au- 
thority courts  for  the  administration  of 
civil  as  well  as  criminal  justice  in  por- 
tions of  the  insurgent  states  occupied  by 
the  national  forces  is  precisely  the  same 
as  that  which  existB  when  foreign  terri- 
tory has  been  conquered  and  is  occupied 
by  the  conquerors.  Mechanics',  etc.,  Bank 
v.  Union  Bank,   (1874)   22  Wall.  296,  22 
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U.  S.  (L.  ed.)  871,  affirming  (1873)  25 
La.  Ann.  387.  See  also  Burke  r.  Tregre, 
(1870)   22  La.  Ann.  629. 

A  court  established  by  the  commanding 
general  in  New  Orleans,  on  May  1,  1862, 
on  the  occupation  of  the  city  by  the  gov- 
ernment forces,  will,  in  the  absence  of 
proof  to  the  contrary,  be  presumed  to 
have  been  authorized  by  the  President. 
Mechanics',  etc.,  Bank  v.  Union  Bank, 
(1874)  22  Wall.  293,  22  U.  S.  (L.  ed.) 
871,  affirming  (1873)  25  La.  Ann.  387. 
See  also  Burke  v.  Tregre,  (1870)  22  La. 
Ann.  -629. 

Upon  the  conquest  of  New  Mexico,  in 
1846,  the  commanding  officer  of  the  con- 
quering army,  in  virtue  of  the  power  of 
conquest  and  occupancy,  and  with  the 
sanction  and  authority  of  the  President, 


ordained  a  provisional  government  for 
the  country.  The  ordinance  created  courts 
with  both  civil  and  criminal  jurisdiction. 
It  did  not  undertake  to  change  the  munic- 
ipal laws  of  the  territory,  but  it  estab- 
lished a  judicial  system  with  a  superior 
or  appellate  court,  and  with  circuit 
courts,  the  jurisdiction  of  which  was  de- 
clared to  embrace,  first,  all  criminal 
causes  that  should  not  be  otherwise  pro- 
vided for  by  law;  and,  secondly,  original 
and  exclusive  cognizance  of  all  civil  cases 
not  cognizable  before  the  prefects  and 
alcaldes.  But  though  these  courts  and 
this  judicial  system  were  established  by 
the  military  authority  of  the  United 
States,  without  any  legislation  of  Con- 
gress, they  were  lawfully  established. 
Leitensdorfer  v.  Webb,  (1857)  20  How. 
176,  15  U.  S.  (L.  ed.)  891. 


VI.  Power  to  Convene  General  Courts-martial 

It  is  within  the  power  of  the  President  of  the  United  States,  as  com- 
mander-in-chief, to  validly  convene  a  general  court-martial  even  where  the 
commander  of  the  accused  officer  to  be  tried  is  not  the  accuser. 


Swain  p.  U.  S.,  (1897)  165  U.  S.  558, 
17  S.  Ct.  448,  41  U.  S.  (L.  ed.)  823.  See 
also  Approval  of  Court-Martial  Sentence, 
(1877)    15  Op.  Atty.-Gen.  302. 

To  appoint  general  courts-martial  is 
within  the  power  of  the  President  under 
this  clause.  As  commander-in-chief  the 
President  is  authorized  to  give  orders  to 
his  subordinates,  and  the  convening  of  a 
court-martial  is  simply  the  giving  of  an 
order  to  certain  oflicers  to  assemble  as  a 
court,  and,  when  so  assembled,  to  exercise 


certain  powers  conferred  upon  them  by 
the  articles  of  war.  If  this  power  could 
not  be  exercised,  it  would  be  impracti- 
cable, in  the  absence  of  an  assignment  of 
a  general  officer  to  command  the  army, 
to  administer  military  justice  in  a  con- 
siderable class  of  cases  of  officers  and 
soldiers  not  under  the  command  of  any 
department  commander,  as,  for  example, 
a  large  portion  of  the  officers  of  the  gen- 
eral staff,  and  the  whole  body  of  the 
retired  officers.  Runkle  v.  U.  S.,  (1884) 
19  Ct.  CI.  409. 


VII.  Power  to  Court-martial  or  Detain  Civilians 


Martial  rule  can  never  exist  where  the  courts  are  open,  and  in  the  proper 
and  unobstructed  exercise  of  their  jurisdiction. 


Ex  p.  Milligan,  (1866)  4  Wall.  127, 
18  U.  S.  (L.  ed.)  281.  But  see  Suspen- 
sion of  Privilege  of  Writ  of  Habeas 
Corpus,    (1861)    10  Op.  Atty.-Gen.    74. 

While  the  President,  as  commander-in- 
chief,  has  no  authority  to  arrest  and  to 
hold  for  trial  before  a  court-martial  or  a 
military  tribunal,  or  to  detain  for  an 
unreasonable  time,  persons  not  in  the 
military  service  residing  in  loyal  states 
when  civil  courts  are  open,  because  when 
the  courts  are  open  and  the  civil  author- 
ities are  unobstructed,  and  there  is  no 
existing  rebellion,  martial   law   does  not 


legally  exist,  yet  within  the  immediate 
theatre  of  insurrection  or  war  the  com- 
mander-in-chief and  his  subordinates, 
when  the  exigencies  of  the  occasion  make 
it  necessary,  possess  this  power  of  martial 
law.  Lamar  v.  Dana,  (1873)  18  Int.  Kev. 
Rec.  163,  14  Fed.  Cas.  No.  8,006. 

The  President  could  not,  by  virtue  of 
the  power  vested  in  him  as  commander-in- 
chief  of  the  army  and  navy,  subject  the 
citizens  of  a  loyal  state  in  which  the  civil 
courts  are  open  to  martial  law  or  render 
them  liable  to  be  punished  by  military 
commission  for  resisting  the  enforcement 


Art.  II,  sec.  2]  CONSTITUTION  13 

of  the  draft,  however  reprehensible   and  within   those   limits   subject   all   persons 

disloyal  such  acts  may  be.     In  re  Kemp,  and   things  to  its   operation.     In   places 

(1863)    16   Wis.   376,  wherein  the  court  where  hostilities  exist,  the  military  au- 

said:      "Undoubtedly    the   President,    or  thority  often  declares  martial  law,  which, 

any  general  under  him,  may,  when  it  is  during    its    continuance,    supersedes    and 

deemed  necessary  for  the  successful  proa-  puts    in    abeyance    all    civil    authority. 

ecution    of    military    operations,    declare  This  is  of  frequent  occurrence,  and  is  a 

martial   law   over   the   rebellious   states,  legitimate  exercise  of  the  war  power." 
or  over  districts  in  a  state  of  war,  and 


Vm.  Power  to  Repel  Invasion  and  Suppress  Insurrection 

The  President  has  no  power  to  initiate  or  declare  a  war  against  either  a 
foreign  nation  or  a  domestic  state.  But  by  the  Acts  of  Congress  of  Feb.  28, 
1795,  and  March  3,  1807,  he  was  authorized  to  call  out  the  militia  and  use 
the  military  and  naval  forces  of  the  United  States  in  case  of  invasion  by 
foreign  nations,  and  to  suppress  insurrection  against  the  government  of  a 
state  or  of  the  United  States.  If  a  war  be  made  by  invasion  of  a  foreign 
nation,  the  President  is  not  only  authorized  but  bound  to  resist  force  by 
force.  He  does  not  initiate  the  war,  but  is  bound  to  accept  the  challenge 
without  waiting  for  any  special  legislative  authority.  And  whether  the 
hostile  party  be  a  foreign  invader,  or  states  organized. in  rebellion,  it  is 
none  the  less  a  war,  although  the  declaration  of  it  be  "  unilateral." 

The    Brig    Amy    Warwick,    (1862)     2  The  right  of  the  President  to  Institute 

Black  668,  17  U.  S.  (L.  ed.)  479.  See  a  blockade  of  ports  in  possession  of  the 
also  Jackson  Ins.  Co.  v.  Stewart,  (1866)  states  in  rebellion,  which  neutrals  were 
1  Hughes  (U.  S.)  310,  13  Fed.  Cas.  No.  bound  to  regard,  was  affirmed  in  The  Brig 
7,152.  Amy  Warwick,    (1862)    2  Black  671,  17 

U.  8.  (L.  ed.)  479. 

EC.  Power  to  Accord  Belligerent  Bights  to  Insurgents 

Whether  the  President,  in  fulfilling  his  duties  as  commander-in-chief  in 
suppressing  an  insurrection,  has  met  with  such  armed  hostile  resistance 
and  a  civil  war  of  such  alarming  proportions  as  will  compel  him  to  accord 
to  those  engaged  therein  the  character  of  belligerents,  is  a  question  to  be 
decided  by  him,  and  the  courts  must  be  governed  by  the  decisions  and  acts 
of  the  political  department  of  the  government  to  which  this  power  was 
intrusted. 

The  Brig  Amy  Warwick,  (1862)  2  Black  670,  17  U.  S.  (L.  ed.)  479. 

X.  Power  to  Permit  Partial  Intercourse  with  the  Enemy 

Even  if,  in  the  absence  of  congressional  action,  the  power  of  permitting 
partial  intercourse  with  a  public  enemy  may  not  be  exercised  by  the  Presi- 
dent alone,  who  is  constitutionally  invested  with  the  entire  charge  of  hostile 


14  CONSTITUTION  [Art.  II,  sec.  2 

operations,  there  is  no  doubt  that  a  concurrence  of  both  affords  ample 
foundation  for  any  regulations  on  the  subject. 

Hamilton  v.  Mlin,  (1874)   21  Wall.  87,  22  U.  S.   (L.  ed.)   528. 

XI.  Power  to  Employ  Secret  Agents 

The  President  was  authorized  during  the  civil  war,  as  commander-in-chief 
of  the  armies  of  the  United  States,  to  employ  secret  agents  to  enter  the  rebel 
lines  and  obtain  information  respecting  the  strength,  resources,  and  move- 
ments of. the  enemy;  and  contracts  to  compensate  such  agents  are  so  far 
binding  upon  the  government  as  to  render  it  lawful  for  the  President  to 
direct  payment  of  the  amount  stipulated  out  of  the  contingent  fund  under 
his  control. 

Totten  i?.  U.  S.,  (1875)  92  U.  S.  106,  23  U.  S.  (L.  ed.)  605,  affirming  (1873) 
9  Ct.  CI.  506. 

XII.  When  Commander-in-Chief  of  Militia 

The  President  is  made  commander-in-chief  of  the  army  and  navy  of  the 
United  States  at  all  times ;  and  commander-in-chief  of  the  militia  only  when 
called  into  the  actual  service  of  the  United  States. 

Johnson  v.  Sayre,  (1895)  158  U.  S.  the  several  states  when  called  into  the 
115,  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  914.       actual     service    of    the    United     States. 

Power  of  President  to  Create  a  Militia 

The  President  is,  by  the  Constitution,  Bureau  in  War  Department,  (1861)  10 
only  commander-in-chief  of  the  militia  of       Op.  Atty.-Gen.  17. 

XIII.  Appointment  of  Army  Officers 

The  right  of  the  President  to  command  armies,  and  direct  the  minutest 
movement  of  the  soldier,  is  very  different  from  the  exercise  of  the  power 
of  appointment  of  a  person,  by  which  the  higher  function  of  war  is  per- 
formed, through  the  instrumentality  of  officers  of  the  army.  The.  power  of 
appointment  in  the  military  service  is  not  incident  to  the  President  as  an 
exclusive  ppwer  of  his  office,  but  is  subject  to  the  advice  and  consent  of  the 
Senate,  so  that  in  its  exercise  there  is  called  into  requisition  other  volition 
than  the  mere  will  of  the  President. 

McBlair  t?.  U.  S.,   (1884)   19  Ct.  CI.  537. 

XIV.  Appointment  of  Regular  Army  Officers  to  Service  in  Militia 

The  President,  as  commander-in-chief,  and  any  commanding  officer  exer- 
cising his  powers,  may  lawfully  require  any  officer  of  the  United  States 
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to  perform  the  appropriate  duties  of  his  station  in  the  militia  when  in  the 
service  of  the  United  States  whenever  the  public  interest  shall  so  require. 
If  it  were  otherwise,  it  would  be  in  the  power  of  the  states,  by  omitting  to 
appoint  the  proper  officers,  to  defeat  the  whole  object  of  the  constitutional 
provision  empowering  Congress  **  to  provide  for  calling  forth  the  militia 
to  execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel  inva- 
sions; to  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of  the 
United  States,  reserving  to  the  states,  respectively,  the  appointment  of 
the  officers,  and  the  authority  of  training  the  militia  according  to  the  dis- 
cipline prescribed  by  Congress." 

Disbursements  by  Quartermasters  to  Militia,    (1835)   2  Op.  Atty.-Gen.   711. 

XV.  Admission  of  Merchandise  from  Conquered  Territory 

The  admission  of  merchandise  into  the  ports  of  the  United  States  from 
conquered  territory  is  governed  solely  by  existing  laws  passed  by  Congress, 
and  the  President  has  no  power  to  add  to  or  detract  from  the  force  and 
effect  of  such  laws. 

Porto  Rico— Duties,   (1899)    22  Op.  Atty.-Gen.  560. 

XVI.  "  Departments  " 

The  word  "  departments  "  clearly  means  the  same  thing  as  in  the  clause 
giving  Congress  the  power  to  vest  the  appointment  of  inferior  officers  in 
the  heads  of  departments.  The  "  principal  officer  "  in  this  clause  is  the 
equivalent  to  the  "  head  of  the  department  "  in  the  other. 

U.  S.  v.  Gennaine,  (1878)  99  U.  S.  511,  25  U.  S.  (L.  ed.)  482. 


ARTICLE  II,   SECTION  2 

11  The  President  *  •  •  shall  have  power  to  grant  reprieves  and 
pardons  for  offenses  against  the  United  States,  except  in  cases  of 
impeachment." 

I.  Nature  of  Pardon,  17. 

1.  In  General,  17. 

2.  Limited  to  Crimes  and  Misdemeanors,  17. 

II.  Exclusive  Power  op  President,  18. 

1.  In  General,  18. 

2.  Power  of  Congress  to  Control,  18. 

3.  Power  of  Congress  to  Pa&s  Amnesty  Acts,  19. 

4.  Statutory  Power  of  Secretary  of  Treasury  to  Remit  Forfeitures,  19. 

III.  Time  Power  May  Be  Exercised,  20. 

IV.  Promise  to  Pardon,  20. 

V.  Pardon  and  Record  of  Conviction  to  Correspond,  20. 

VI.  Extent  of  Pardoning  Power,  21. 

1.  Relation  to  Powers  of  British  Crown,  21. 

2.  Authority  to  Investigate  Facts,  21. 

3.  Finding  of  Innocence,  21. 

4.  All  Offenses  Other  than  Impeachment,  22. 

5.  Power  to  Proclaim  General  Pardon  and  Amnesty,  22. 

6.  Partial  and  Continued  Exercise  of  Power,  22. 

7.  Sentence  for  Contempt,  23. 

8.  Forfeitures  in  Cases  of  Prizes  of  War,  24. 

9.  Power  to  Commute,  2A. 

VII.  Validity  of  Pardon,  24. 

1.  May  Be  Conditional,  24. 

2.  Necessity  for  Delivery  and  Acceptance  of  Pardon,  25. 

a.  In  General,  25. 

b.  Voluntary  Acceptance  of  Conditional  Pardon^  26. 

3.  Pardon  Procured  by  Fraud,  26. 

VIII.  Effect  of  Pardon,  26. 

1.  In  General,  26. 

2.  Includes  Amnesty,  27. 

3.  Other  Offenses  Not  Released,  27. 

4.  Remission  of  Fines,  Penalties,  and  Forfeitures,  27. 

a.  In  General,  27. 

6.  Penalty  Accruing  to  United  States,  28. 

c.  Restitution  of  Fines,  28. 

[16] 
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d.  Money  Paid  Into  the  Treasury,  29. 

e.  Statute  Prohibiting  Payment  of  Money ,  29. 

/.  Right  of  Private  Person  to  Share  of  Penalty ,  29. 
g.  Confiscated  Property  Condemned  and  Sold,  30. 

5.  On  Sentence  by  Court-martial,  31. 

6.  Removal  of  Disability  to  Testify,  32. 

7.  Remitting  Consequences  of  Official  Derelictions,  32. 

8.  Disability  Imposed  by  State  Law,  32. 

IX.  Power  to  Revoke  Pardon,  33. 

I.  Nature  of  Pardon 

1.  In  General. —  A  pardon  is  an  act  of  grace  by  which  an  offender  is 
released  from  the  consequences  of  his  offense,  so  far  as  such  release  is  prac- 
ticable and  within  control  of  the  pardoning  power,  or  of  officers  under 
its  direction.  It  releases  the  offender  from  all  disabilities  imposed  by  the 
offense,  and  restores  to  him  all  his  civil  rights.  In  contemplation  of  law, 
it  so  far  blots  out  the  offense,  that  afterwards  it  cannot  be  imputed  to  him 
to  prevent  the  assertion  of  his  legal  rights.  It  gives  to  him  a  new  credit 
and  capacity,  and  rehabilitates  him  to  that  extent  in  his  former  position. 
But  it  does  not  make  amends  for  the  past.  It  affords  no  relief  for  what 
has  been  suffered  by  the  offender  in  his  person  by  imprisonment,  forced 
labor,  or  otherwise ;  it  does  not  give  compensation  for  what  has  been  done 
or  suffered,  nor  does  it  impose  upon  the  government  any  obligation  to 
give  it.  The  offense  being  established  by  judicial  proceedings,  that  which 
has  been  done  or  suffered  while  they  were  in  force  is  presumed  to  have  been 
rightfully  done  and  justly  suffered,  and  no  satisfaction  for  it  can  be 
required. 

Knote  v.  U.  S.,    (1877)    95  U.  S.   149,  trate,    delivered    to    the    individual    for 

24  U.  S.  (L.  ed.)  442,  affirming  (1874)   10  whose  benefit  it  is  intended,  and  not  com- 

Ct.   CI.   399.     See   also  U.   S.   t*.  Athens  municated  officially  to   the  court.     It   is 

Armory,    (1868)    2  Abb.    (U.  S.)    129,  24  a  constituent  part  of  the  judicial  system, 

Fed.  Cas.  No.  14,473.  that   the   judge   sees   only   with    judicial 

eyes,   and  knows  nothing  respecting  any 

A  pardon  is  an  act  of  grace,  proceeding  particular   case   of   which   he   is  not   in- 

from  the  power  intrusted  with  the  execu-  formed   judicially.     A   private   deed,   not 

tion  of  the  laws,  which  exempts  the  in-  communicated  to  him,  whatever  may  be 

dividual  on  whom  it  is  bestowed  from  the  its  character,  whether  a  pardon  or  a  re- 


lease, is  totally  unknown  and  cannot  be 
acted    on.      U.   S.    v.   Wilson,    (1833)    7 


rishment  the  law  inflicts  for  a  crime 
has    committed.      It    is   the    private, 
though  official  act  of  the  executive  magis-       Pet.  159,  8  U.  S.   (L.  ed.)   640. 

2.  Limited  to  Crimes  and  Misdemeanors. —  This  grant  of  power  to  the 

President  is,  in  its  terms,  and  in  its  obvious  sense,  limited  to  offenses,  to 

crimes  and  misdemeanors,  against  the  United  States ;  and  does  not  embrace 

any  case  of  forfeiture,  loss,  or  condemnation,  not  imposed  by  law,  as  a 

11  F,  a  A.— 2 
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punishment  for  an  offense.  It  is  the  power  to  pardon,  to  forgive,  to  with- 
hold punishment,  which,  without  the  exercise  of  that  power,  the  law  would 
inflict.  If  a  fine,  forfeiture,  or  penalty  be  prescribed  by  law  as  a  punish- 
ment, in  whole  or  in  part,  for  an  offense,  then  the  President's  pardoning 
power  can  reach  and  relieve  it,  for  he  can  pardon  the  offense  itself,  and 
when  that  falls  its  legal  consequences  fall  with  it. 


Pardoning  Power  of  President,   (1863)  • 
10  Op.  Atty.-Gen.  453.     See  also  Steam- 
boat   Minnesota's    Case,    (1864)     11    Op. 
Atty.-Gen.  122. 

Military  offense. —  The  crimes  or  mis- 
demeanors forbidden  by  the  articles  of 
war  are  offenses  against  the  United 
States.  The  Constitution,  therefore,  for- 
bids any  one  but  the  President  to  pardon 
those  who  commit  such  offenses.  Court 
Martial  —  Pardon,  (1888)  19  Op.  Atty.- 
Gen.  106. 


Vessels  engaged  in  slave  trade. —  The 

President  is  invested  with  authority  to 
remit  judgments  of  forfeiture  pronounced 
against  vessels,  their  tackle  and  apparel, 
.for  infractions  of  an  Act  of  Congress 
prohibiting  slave  trade,  since  a  violation 
of  this  statute  is  an  offense  against  the 
United  States.  Power  of  Executive  to 
Remit  Forfeitures,  (1847)  4  Op.  Atty.- 
Gen.  573. 


See   also    infra,   VI.    4. 
Other  than  Impeachment. 


All    Offenses 


II.  Exclusive  Power  of  President 

1.  In  General. —  This  grant  of  power  to  pardon  offenses  against  the 
United  States  to  the  President  alone  forbids  the  exercise  of  it  by  any 
one  else. 


Court  Martial - 
Atty.-Gen.  106. 


•Pardon,  (1888)  10  Op. 


Offense  committed  in  a  territory. —  The 
President  alone  has  the  power  to  pardon 
offenses  committed  in  a  territory  in  viola- 
tion of  Acts  of  Congress.  Pardoning 
Power,    (1865)    7   Op.   Atty.-Gen.    561. 

As  to  the  power  of  the  governor  of 'a 
territory  to  grant  pardons  for  offenses 
against  the  laws  of  the  territory,  and 
respites  for  offenses  against  the  laws  of 
the  United  States,  till  the  decision  of  the 
President  can  be  known  thereon,  see  sec. 
1841,  R.  S.,  7  Fed.  Stat.  Ann.  250. 

Offense  committed  in  place  ceded  to  na- 
tional government. —  The  President  alone 
can  have  the  right  to  pardon  one  con- 
victed of  an  offense  committed  within  a 
fqrt  or  other  building  or  place  the  ex- 
clusive jurisdiction  of  which  has  been 
ceded  to  the  United  States,  though  the 
act  should  occur  within  the  limits  of  the 
state.  Pardoning  Power,  (1855)  7  Op. 
Atty.-Gen.  561. 


Suspension  of  sentence  by  the  court. — 
An  indefinite  suspension  of  sentence  is 
beyond  the  power  of  the  court.  There 
can  be  no  doubt  of  the  right  of  a  court 
temporarily  to  suspend  its  judgment,  and 
continue  to  do  so  from  time  to  time  in 
a  criminal  cause,  for  the  purpose  of  hear- 
ing and  determining  motions  and  other 
proceedings  which  may  occur  after  ver- 
dict, and  which  may  properly  be  consid- 
ered before  judgment,  or  for  other  good 
cause.  In  this  cause,  however,  the  record 
does  not  show  that  the  suspension  was 
for  any  reason,  or  for  a  certain  or  short 
time;  but,  on  the  contrary,  it  appears 
that  it  was  for  such  uncertain  time  as 
the  defendant  should  continue  to  remain 
so  favorably  impressed  with  the  laws  of 
the  land  as  to  obey  them.  Instead  of 
this  being  a  mere  suspension  of  sentence, 
it  operated  as  a  condonation  of  the 
offense,  and  an  exercise  of  a  pardoning 
power  which  was  never  conferred  upon 
the  court.  U.  S.  v.  Wilson,  (1891)  46 
Fed.  749. 


2.  Power  of  Congress  to  Control.—  The  power  of  the  President  is  not 
subject  to  legislative  control.  Congress  can  neither  limit  the  effect  of  his 
pardon,  nor  exclude  from  its  exercise  any  class  of  offenders. 
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Ex  p.  Garland,  (1866)  4  Wall.  380, 
18  U.  S.  (L.  ed.)  366.  See  also  Pardon- 
ing Power  of  President,  (1852)  5  Op. 
Atty.-Gen.  582;  Effect  of  Pardons,  (1857) 
8  Op.  Atty.-Gen.  281;  Prize  —  Remission 
of  Forfeiture,  (1901)  23  Op.  Atty.-Gen. 
360. 

The  provision  of  the  Act  of  July  ia, 
1870,  "  That  no  pardon  or  amnesty 
granted  by  the  President,  whether  gen- 
eral or  special,  by  proclamation  or  other- 
wise, nor  any  acceptance  of  such  pardon 
or  amnesty,  nor  oath  taken,  or  other  act 
performed  in  pursuance  or  as  a  condition 
thereof,  shall  be  admissible  in  evidence 
on  the  part  of  any  claimant  in  the  Court 
of  Claims  as  evidence  in  support  of  any 
claim  against  the  United  States,  or  l< 
establish  the  standing  of  any  claimant  in 
said  court,  or  his  right  to  bring  or  main- 
tain suit  therein;  nor  shall  any  such 
pardon,  amnesty,  acceptance,  oath,  or 
other  act  as  aforesaid,  heretofore  offered 
or  put  in  evidence  on  behalf  of  any  claim- 
ant in  said  court,  be  used  or  considered 
by  said  court,  or  by  the  appellate  court 
on  appeal  from  said  court,  in  deciding 
upon  the  claim  of  said  claimant,  or  any 
appeal  therefrom,  as  any  part  of  the 
proof  to  sustain  the  claim  of  the  claim- 
ant, or  to  entitle  him  to  maintain  his 
action  in  said  Court  of  Claims,  or  on 
appeal  therefrom,"  was  held  to  be  invalid 
as  impairing  the  effect  of  a  pardon,  and 
thus  infringing  the  constitutional  power 
of  the  executive.  "  It  is  the  intention  of 
the  Constitution  that  each  of  the  great 
co-ordinate   departments    of    the   govern- 


ment—  the  legislative,  the  executive,  and 
the  judicial  —  shall  be,  in  its  sphere,  in- 
dependent of  the  others.  To  the  execu- 
tive alone  is  intrusted  the  power  of 
pardon,  and  it  is  granted  without  limit." 
U.  S.  v.  Klein,  (1871)  13  Wall.  147,  20 
U.  S.   (L.  ed.)    519. 

Except  in  cases  anting  in  the  military 
or  naval  service,  the  pardoning  power  of 
the  President  is  unrestrained  by  legisla- 
tive control.  People  t?.  Bowen,  (1872J 
43  Oal.  441. 

Congress  has  no  power  by  legislation 
to  abridge  the  effect  of  the  President's 
pardon.  A  person  convicted  of  desertion 
from  the  military  service  and  afterwards 
pardoned  by  the  President,  under  section 
1118,  R.  S.,  would  be  restored  by  reason 
of  the  pardon  to  all  the  rights  and 
privileges  of  a  citizen  which  he  had  an- 
terior to  such  conviction.  But  whilst 
Congress  has  no  power,  by  legislation,  to 
abridge  the  effect  of  the  President's 
pardon,  yet  Congress  has  the  right  to 
prescribe  qualifications  and  conditions  for 
enlisted  men,  and  to  forbid  those  not 
possessing  such  qualifications,  and  as  to 
whom  such  conditions  do  not  exist,  to 
enter  the  military  service.  So,  whilst  the 
President's  pardon  restores  the  criminal 
to  his  legal  rights  and  fully  relieves  him 
of  the  disabilities  legally  attaching  to  his 
conviction,  it  does  not  destroy  an  exist- 
ing fact,  viz.,  that  his  service  was  not 
honest  and  faithful.  Army  —  Enlistment 
—  Pardon,   (1898)    22  Op.  Atty.-Gen.  39. 


3.  Power  of  Congress  to  Pass  Amnesty  Acts. —  Although  the  Constitu- 
tion vests  in  the  President  the  *  *  power  to  grant  reprieves  and  pardons  for 
offenses  against  the  United  States,  except  in  cases  of  impeachment, ' '  this 
power  does  not  take  from  Congress  the  power  to  pass  acts  of  general 
amnesty,  and  is  ordinarily  exercised  only  in  cases  of  individuals  after 
conviction. 


Brown  t\  Walker,  (1896)  161  U.  S. 
601,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  819, 
saying  that  the  Act  of  Congress  of  Feb. 
if,  1893,  ch.  83,  27  Stat,  at  L.  443. 
securing  to  a  witness  immunity  from 
prosecution,  when  compelled  to  testify  on 
matters  tending  to  incriminate,  is  virtu- 
ally an  Act  of  amnesty,  and  valid. 

Limiting  President's  power. —  The  par- 
doning power  granted  to  the  President  is 


absolute,  and  is  not  the  subject  of  legis- 
lative control.  The  Edmunds  Act,  relat- 
ing to  the  offense  in  Utah  of  unlawful 
cohabitation,  cannot  be  construed  to  oper- 
ate as  a  limitation  of  the  President's 
pardoning  power  by  confining  the  "  am- 
nesty" therein  authorized  to  offenders 
who  were  such  before  a  designated  time. 
President's  Pardoning  Powers  —  Amnesty, 
(1893)   20  Op.  Atty.-Gen.  668. 


4.  Statutory  Power  of  Secretary  of  Treasury  to  Remit  Forfeitures.— 
The  power  of  the  President  to  pardon  offenses  does  not  preclude  Congress 


20 


CONSTITUTION 


[Art.  II.  sec.  2 


from  giving  the  secretary  of  the  treasury  the  authority  to  remit  penalties 
and  forfeitures. 


The  Laura,  (1885)  114  U.  S.  415,  5 
S.  Ct.  881,  29  U.  S.  (L.  ed.)  147,  wherein 
the  court  said:  "The  President,  under 
the  general,  unqualified  grant  of  power  to 
pardon  offenses  against  the  United  States, 
may  remit  fines,  penalties,  and  forfeitures 
of  every  description  arising  under  the 
laws  of  Congress;  and.  equally,  that  his 
constitutional  power  in  these  respects  can- 
not be  interrupted,  abridged,  or  limited 
by  any  legislative  enactment.  But  is  that 
power  exclusive,  in  the  sense  that  no 
other  officer  can  remit  forfeitures  or  pen- 
alties incurred  for  the  violation  of  the 
laws  of  the  United  States?  This  question 
cannot  be  answered  in  the  affirmative 
without  adjudging  that  the  practice  in 
reference  to  remissions  by  the  Secretary 
of  the  Treasury  and  other  officers,  which 


has  been  observed  and  acquiesced  in  for 
nearly  a  century,  is  forbidden  by  the 
Constitution."  Affirming  (1881)  8  Fed. 
612. 

In  cases  of  mere  forfeiture  or  other 
penalties  accruing  to  the  treasury  under 
the  Acts  of  Congress  relative  to  the  trans- 
portation of  passengers,  the  Secretary  of 
the  Treasury  may  remit,  as  in  similar 
cases  arising  under  the  revenue  laws. 
This  does  not  exclude  the  general  power 
of  the  President  to  pardon,  and  where, 
under  the  same  laws,  personal  punish- 
ment is  inflicted,  the  case  can  be  reached 
only  through  the  pardoning  power  of  the 
President.  Passenger  Laws  —  Pardoning 
Power,  (1854)   6  Op.  Atty.-Gen.  488. 


m.  Time  Power  May  Be  Exercised 

The  power  may  be  exercised  at  any  time  after  the  commission  of  an 
offense,  either  before  legal  proceedings  are  taken,  or  during  their  pendency, 
or  after  conviction  and  judgment. 


Ex  p.  Garland,  (1866)  4  Wall.  380,  18 
U.  S.  (L.  ed.)  366.  See  also  Pardoning 
Power  of  President,  (1853)  6  Op.  Atty.- 
Gen.  20;  People  r.  Bo  wen,  (1872)  43  Cal. 
441. 

At  any  time,  either  anterior  to  prosecu- 
tion, or  pending  the  same,  or  subsequently 
to  the  execution  in  part  or  in  whole  of 
sentence,  the  President  may  pardon  sub- 
ject in  the  latter  case  only  to  the  limits 


of  legal,  moral,  or  physical  possibility. 
Effect  of  Pardons,  (1857)  8  Op.  Atty.- 
Gen.  284. 

After  security  given  for  payment  of 
judgment. —  The  President  possesses  the 
same  power  over  a  judgment  after  secur- 
ity for  its  payment  shall  have  been  given, 
as  before.  Reprieves  and  Pardons,  (1839) 
3  Op.  Atty.-Gen.  41& 


IV.  Promise  to  Pardon 

A  promise  to  pardon  is  not  a  pardon,  and  may  at  any  time  be  withdrawn. 
But  a  pardon  may  be  offered,  and  the  offer  kept  open  and  thus  be  continu- 
ing, so  that  the  person  to  whom  it  is  offered  may  accept  it  at  a  future  day. 

Pardoning  Power,  *(18<J5)    11  Op.  Atty.-Gen.  230. 


V.  Pardon  and  Record  of  Conviction  to  Correspond 

A  pardon  which  recites  a  conviction  at  "  June  term  "  of  the  offense  of 
"  counterfeiting  the  silver  coin,"  and  a  "  sentence  "  thereon  of  "  imprison- 
ment,''  cannot  be  made  to  apply  to  a  record  of  conviction  at  the  "  May 
sessions  "  of  two  felonies  —  one  "  forging  and  counterfeiting  ten  pieces  of 
coin,"  etc.,  the  other  "  uttering  and  passing  "  them —  on  which  there  is  a 
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sentence  of  "  fine  "  as  well  as  imprisonment.    Neither  the  time  of  convic- 
tion, nor  the  offenses,  nor  the  judgments  correspond. 

8tetler's  Case,    (1852)   1  Phila.  (Pa.)  302,  9  Leg.  Int.  38,  22  Fed.  Cas.  No.  13,380. 


VI.  Extent  of  Pardoning  Power 

1.  Relation  to  Powers  of  British  Crown. —  The  word  "  pardon  "  must 
be  given  the  same  meaning  as  prevailed  here  and  in  England  at  the  time  it 
found  a  place  in  the  Constitution. 


Em  p.  Wells,  (1855)  18  How.  311,  15 
U.  S.   (L.  ed.)  421. 

To  understand  the  meaning  of  a  pardon, 
and  the  extent  to  which  the  power  of 
pardoning  may  be  rightfully  exercised  by 
the  President  of  the  United  States,  we 
must  look  to  the  books  of  authority  be- 
longing to  the  king  of  Great  Britain,  to 
the  common  law  of  the  people  of  England, 
whose  principles  of  jurisprudence  the 
people  of  the  United  States  brought  with 
them  as  colonists  and  established  here, 
in  so  far  as  they  were  of  a  general  nature, 
not  local  to  that  kingdom  and  not  re- 
pugnant to  the  American  institutions. 
Pardoning  Power  of  President,  (1852) 
5  Op.  Atty.-Gen.  536. 

"The  powers  of  the  President,  in  this 
respect,  cannot  be  enlarged  by  analogy  to 
the  powers  of  an  English  king,  because 
the  powers  of  the  two  have  their  origin 
and  mode  of  existence  in  different  and  op- 
posite principles.  (See  Bl.  Com.,  book  4, 
ch.  31.)  'His  (the  king's)  power  of 
pardoning  was  said  by  our  Saxon  an- 
cestors to  be  derived  a  lege  suae  dignita- 
tis; and  it  is  declared  in  Parliament,  by 
stat.  27  Hen.  VIII.,  that  no  other  person 
hath  power  to  pardon  or  remit  any 
treason  or  felonies  whatsoever;  but  that 
the  king  hath  the  whole  and  sole  power 


thereof,  united  and  knit  to  the  imperial 
crown  of  this  reston.'  And  hence,  in  a 
former  opinion  (of  July  5,  1861),  speak- 
ing of  the  pardoning  power  and  some 
others  of  that  nature,  I  -said:  'These 
belong  to  that  class  which,  in  England, 
are  called  prerogative  powers,  inherent  in 
the  Crown.  And  yet  the  framers  of  our 
Constitution  thought  proper  to  preserve 
them,  and  to  vest  them  in  the  President, 
as  necessary  to  the  good  government  of 
the  country.'  As  far  as  they  are  so  pre- 
served and  vested  they  are  legitimate 
powers  in  the  hand  of  the  President.  But 
they  are  not  pf erogatives  —  they  are  legal 
powers  vested  in,  and  duties  imposed 
upon,  the  President  by  the  letter  of  the 
Constitution;  and  they  are  to  be  exer- 
cised and  judged  of  as  other  granted 
powers  and  imposed  duties  are.  The 
power  to  grant  reprieves*  and  pardons  is 
given,  in  terms,  to  the  President;  but 
the  power  to  remit  forfeitures,  fines,  and 
penalties  (as  distinct  from  the  pardon  of 
crimes)  is  not  given.  Yet  the  king  had 
both  powers.  And  necessarily  so,  in  the 
theory  of  the  English  government,  in 
which  the  king  is  the  only  person  offended 
by  the  commission  of  crimes,  and  the  only 
owner  of  things  forfeited,  unless  expressly 
provided  otherwise  by  statute."  Pardon- 
ing Power  of  President,  (1863)  10  Op. 
Atty.-Gen.  454. 


2.  Authority  to  Investigate  Facts. —  The  power  of  pardon  neither 
requires  nor  authorizes  the  President  to  enter  into  an  investigation  of  facts, 
not  set  up  nor  proven  at  the  trial,  which,  if  true,  should  have  been  thus 
interposed  to  the  indictment,  after  a  trial  and  conviction,  an  appeal,  and  a 
decision  adverse  to  the  accused  by  the  Supreme  Court  of  the  United  States. 

Pardon  of  Piratical  Murder,   (1820)    1  Op.  Atty.-Gen.  359. 

3.  Finding  of  Innocence. —  If  executive  clemency  is  to  be  exercised,  it 
ought  not  to  appear  as  a  finding  of  innocence. 

Prize — Remission   of  Forfeiture,    (1901)    23  Op.   Atty.-Gen.   300. 
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4.  All  Offenses  Other  than  Impeachment. —  The  power  of  pardon  in  the 

President  embraces  all  offenses  against  the  United  States,  except  cases  of 

impeachment,  and  includes  the  power  of  remitting  fines,  penalties,  and 

forfeitures. 

against  the  United  States,  except  cases 
of  impeachment,  over  which  the  President 
has  not  an  absolute  pardoning  power." 
U.  S.  r.  Thomasson,  ( 1869)  4  Biss.  (U.  S.) 
336,  28  Fed.  Cas.  No.  16,479. 


U.  S.  v.  Harris,  (1866)  1  Abb.  (U.  S.) 
110,  26  Fed.  Cas.  No.  15,312.  See  also 
Ex  p.  Garland,  (1866)  4  Wall.  380,  18 
U.  S.  (L.  ed.)  366;  Pardoning  Power  of 
President,    (1852)    5  Op.   Atty.-Gen.   582. 

"  The  exception  in  this  provision,  ac- 
cording to  a  well-established  maxim  of 
law,  strengthens  its  application  to  all 
offenses  not  excepted;  so  that  we  can  cer- 
tainly say  that  there  can  be  no  offense 


By  the  common  form  of  a  general  war- 
rant of  pardon  the  power  may  be  exer- 
cised. Effect  of  Pardons,  (1857)  8  Op. 
Atty.-Gen.  284. 


5.  Power  to  Proclaim  General  Pardon  and  Amnesty. —  A  proclamation 
of  absolute  and  general  pardon  and  amnesty  is  within  the  power  of  the 
President  without  legislative  authority  or  sanction. 


Armstrong  p.  U.  S.,  (1871)  13  Wall. 
154,  20  U.  S.  (L.  ed.)  614.  See  also 
Pargoud  v.  U.  S.,  (1871)  13  Wall.  156, 
20  U.  S.  (L.  ed.)  646;  Carlisle  v.  U.  S., 
(1872)  16  Wall.  147,  21  U.  S.  (L.  ed.) 
426;  Morgan's  Case,  (1885)  18  Op.  Atty.- 
Gen.  180. 

The  President  has  the  constitutional 
power,  without  congressional  authority,  to 
issue  a  general  pardon  or  amnesty  to 
classes  of  offenders.  Amnesty  —  Power  of 
President,   (1892)   20  Op.  Atty.-Gen.  330. 

Ai  to  the  proclamation  of  pardon  issued 
on  Dec.  8,  1863,  the  court  said:  "This 
proclamation,  if  it  needed  legislative  sanc- 
tion, was  fully  warranted  by  the  Act  of 
July  17,  1862,  which  authorized  the  Presi- 
dent, at*  any  time  thereafter,  to  extend 
pardon  and  amnesty  to  persons  who  had 


participated  in  the  rebellion,  with  such 
exceptions  as  he  might  see  fit  to  make. 
That  the  President  had  power,  if  not 
otherwise,  yet  with  the  sanction  of  Con- 
gress, to  grant  a  general  conditional  par- 
don, has  not  been  seriously  questioned. 
And  this  pardon,  by  its  terms,  included 
restoration  of  all  rights  of  property  ex- 
cept as  to  slaves  and  as  against  the  inter- 
vening rights  of  third  persons."  U.  S.  v. 
Padelford,  (1869)  9  Wall.  542,  19  U.  S. 
(L.  ed.)    788. 

Whether  or  not  the  President  has  power 
to  grant  a  general  pardon,  a  "  full  and  un- 
conditional pardon  "  is  limited  by  the  re- 
cital of  a  single  offense  in  the  preamble 
and  is  valid.  Stetler's  Case,  (1852)  1 
Phila.  (Pa.)  302,  9  Leg.  Int.  (Pa.)  38, 
22  Fed.  Cas.  No.  13,380. 


Has  force  of  public  law — "As  the  general  pardon  and  amnesty  to  all 
persons  implicated  in  the  rebellion  are  not  pleaded  by  the  defendant,  to 
relieve  the  offending  party,  whose  life  estate  in  the  premises  in  controversy 
was  confiscated,  from  his  disabilities  respecting  the  reversionary  interest, 
or  naked  fee  in  the  premises,  it  is  claimed  that  no  benefit  can  be  derived 
from  them.  But  this  result  does  not  follow  from  the  omission  in  pleading, 
for  the  pardon  and  amnesty  were  made  by  a  public  proclamation  of  the 
President,  which  has  the  force  of  public  law,  and  of  which  all  courts  and 
officers  must  take  notice,  whether  especially  called  to  their  attention  or  not." 

Jenkins  t\  Collard,   (1892)    145  U.  S.  560,  12  S.  Ct.  868,  36  U.  S.   (L.  ed.)   812. 

6.  Partial  and  Continued  Exercise  of  Power. —  The  power  of  the  execu- 
tive to  grant  reprieves  and  pardons  extends  to  the  remission  of  fines,  pen- 
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alties,  and  forfeitures  and  costs  in  criminal  cases,  and  may  be  exercised 
in  degrees  at  different  times  at  the  discretion  of  the  incumbent  of  the  office. 
A  portion  of  a  sentence  may  be  remitted  at  one  time,  and  another  portion 
of  it  at  another  time  and  by  another  executive. 


Reprieves  and  Pardons,  (1839)  8  Op. 
Atty.-Gen.  418. 

A  defendant  was  convicted  and  sen-, 
tenced  "  to  six  months'  imprisonment,  to 
pay  a  fine  of  one  hundred  and  fifty  dol- 
lars, and  the  costs  of  prosecution."  The 
President  granted  a  pardon,  reciting  "  that 
Nathan  Lukins  was  confined  in  the  jail  at 
Philadelphia  under  sentence  of  the  Cir- 
cuit Court  of  the  United  States,  whereby 
he  was  bound  to  pay  a  pecuniary  fine  to 
the  United  States,  and  to  stand  commit- 
ted until  the  fine  and  costs  should  be 
fully  satisfied,"  and  proceeding  to  state 
that  the  President  "  remits  the  fine  afore- 
said; hereby  ruling  and  requiring  that 
Nathan  Lukins,  on  payment  of  the  costs 
of  prosecution,  be  forthwith  discharged 
from  imprisonment."  At  the  foot  of  the 
record  of  conviction,  which  had  been 
transmitted  to  the  executive,  was  written 


by  the  President,  "Let  the  fine  be  re- 
mitted on  payment  of  costs."  The  inten- 
tion was  to  remit  the  fine  only,  and  the 
fine  only  being  pardoned,  the  President 
cannot  order  the  prisoner  to  be  discharged 
from  the  residue  of  the  sentence.  If  he 
pardons  generally,  remission  of  fine  and 
discharge  follow.  U.  S.  t\  Lukins,  (1841) 
26  Fed.  Gas.  No.  15,638. 

The  power  to  pardon  is  not  exhausted 
by  its  partial  use,  and  part  of  a  penalty, 
may  be  forgiven  at  one  time,  and  at  a 
future  time  another  part,  and  so  on  until 
the  whole  is  forgiven.  Pardoning  Power, 
(1865)  11  Op.  Atty.-Gen.  227. 

The  President  has  authority  to  pardon 
an  offense,  so  long  as  any  of  its  legal  con- 
sequences remain.  Stetler's  Case,  (1852) 
1  Phila.  (Pa.)  302,  9  Leg.  Int.  (Pa.)  38, 
22  Fed.  Cas.  No.  13,380. 


7.  Sentence  for  Contempt. —  Pines  imposed  by  a  co-ordinate  department 
of  the  government  for  contempt  of  its  authority  may  not  be  remitted  by 
the  President. 


The  Laura,  (1885)  114  U.  S.  413,  6 
6.  Ct.  881,  29  U.  S.  (L.  ed.)  147,  affirm- 
ing (1881)   8  Fed.  612. 

Held  not  to  have  power  to  pardon. — 
An  order  committing  a  defendant  for  con- 
tempt in  refusing  to  pay  a  fine  or  to  obey 
an  order  made  in  a  civil  suit  for  the  pur- 
pose of  enforcing  the  rights  and  adminis- 
tering the  remedies  of  a  party  to  the 
action  is  civil  and  remedial,  and  not  crim- 
inal, in  its  nature;  it  does  not  fall  within 
the  pardoning  power  of  the  President,  be- 
cause it  is  not  an  execution  of  the  crim- 
inal laws  of  the  land;  and  it  is  always 
within  the  power  and  subject  to  the  modi- 
fication, suspension,  or  discharge  of  the 
court  which  has  made  ii,  and  of  that 
court  alone,  either  in  the  original  case  or 
in  an  appropriate  auxiliary  proceeding. 
In  re  Nevitt,   (1902)   117  Fed.  453. 

Held  to  have  power  to  pardon. —  Upon 
a  judgment  that  a  party  "  has  been  guilty 
of  a  wilful  and  persistent  disobedience 
to  the  order  and  injunction  of  this  court, 
and  that  he  be  fined  therefor  the  sum  of 
twenty-five,  hundred  dollars,  the  same  to 
be  paid  to  the  complainants  towards  the 
reimbursement  of  their  expenses  in  and 
about  such  attachment  proceedings,  and 
that  he  stand  committed  until  the  said 


fine  be  paid,"  the  contempt  of  court  waa 
an  offense  against  the  United  States,  and 
the  fine  was  inflicted  as  a  punishment 
therefor,  and  relief,  in  the  nature  of  a 
discharge  on  the  ground  that  the  peti- 
tioner is  unable  to  pay  the  fine,  must  be 
sought  by  an  application  to  the  President. 
In  re  Mullee,  (1869)  7  Blatchf.  (U.  S.) 
23,  17  Fed.  Cas.  No.  9,911: 

The  pardoning  power  vested  in  the 
President  extends  to  fines  imposed  upon 
individuals  for  conduct  adjudged  to  be 
contempt.  Respecting  Pardoning  Power, 
(1841)   3  Op.  Atty.-Gen.  622. 

The  President  has  power  to  grant  a 
pardon  to  a  prisoner  undergoing  punish- 
ment for  a  contempt  of  court.  Pardon, 
(1890)    19  Op.  Atty.-Gen.  476. 

Defaulting  jurors. —  The  power  vested 
in  the  President  to  grant  reprieves  and 
pardons  for  offenses  against  the  United 
States  is  sufficient  to  authorize  him  to 
remit  a  fine  imposed  upon  a  citizen  for 
contempt  in  neglecting  to  serve  as  a  juror. 
Power  of  President  to  Remit  Fines  for 
Contempt,  (1844)  4  Op.  Atty.-Gen.  317; 
Power  of  President  to  Remit  Fines 
Against  Defaulting  Jurors,  (1845)  4  Op. 
Atty.-Gen.  458. 
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8.  Forfeitures  in  Cases  of  Prizes  of  War. —  The  President  has  authority 
to  grant  remission  of  forfeitures  in  cases  of  prizes  of  war  after  the  vessels 
have  been  condemned,  but  before  the  prize  money  has  been  deposited  in  the 
treasury  of  the  United  States. 


Prize — Remission  of  Forfeiture,  (1901) 
23  Op.  Atty.-Gen.  360,  wherein  the  attor- 
ney-general said :  "  By  this  opinion  I  do 
not  desire  to  be  taken  as  overruling  the 
opinion  of  my  predecessor,  Mr.  Bates 
(Pardoning  Power  of  President,  (1863) 
10  Op.  Atty.-Gen.  452),  wherein  he  held 
that,  in  the  condemnation  of  a  vessel  in 
a  prize  court,  no  person  is  charged  with 
an  offense,  and  so  no  person  is  in  a  con- 
dition to  be  relieved  and  reinstated  by  a 
pardon,  and  that  after  a  regular  con- 
demnation of  a  vessel  and  cargo  in  a 
prize  court  for  breach  of  blockade  the. 
President  cannot  remit  the  forfeiture  and 
restore  the  property  or  its  proceeds  to  the 
claimant.  I  intend  to  express  hereby  no 
opinion  whatever  in  regard  to  the  conclu- 
sions reached  in  that  case,  which,  however, 
so  far  as  the  facts  appear,  can  plainly  be 
distinguished  from  the  cases  in  hand,  for 
it  seems  that  the  prize  money  there  had 
already  been  appropriated  and  distributed 
by  law  and  therefore  must  have  passed 
into  the  treasury  of  the  United  States." 

The  condemnation  of  a  vessel  and  cargo 


in  a  prize  court  is  not  a  criminal  sentence. 
No  person  is  charged  with  the  offense,  and 
so  no  person  is  in  condition  to  be  relieve  1 
and  reinstated  by  a  pardon.  There  is 
•nothing  upon  which  a  pardon  granted  by 
the  President  in  the  terms  of  the  Con- 
stitution can  operate.  Pardoning  Power 
of  President,  (1863)  10  Op.  Atty.-Gen. 
452,  the  attorney -general  saying :  "  The 
share  apportioned  to  the  captors  has  be- 
come a  vested  right;  and  the  part  which 
did  belong  to  the  United  States  is  vested 
by  law  in  the  navy  pension  fund.  The 
part  given  by  law  to  individual  captors 
is,  avowedly,  a  bounty,  designed  to  stimu- 
late the  .zeal  and  courage  of  our  naval 
men;  and  the  part  reserved  to  the  nation 
is  transferred  by  law  to  the  navy  pension 
fund,  which  is  only  another  form  of  a 
bounty  to  the  same  meritorious  class. 
And,  in  my  opinion,  neither  portion  can 
be  rightfully  withdrawn  from  its  legal 
destination  by  any  executive  act  under 
the  authority"  of  the  pardoning  power." 
See  also  Steamboat  Minnesota's  Case, 
(1864)  11  Op.  Atty.-Gen.  122;  The  Adelso, 
(1866)   11  Op.  Atty.-Gen.  445. 


9.  Power  to  Commute. —  The  general  power  to  pardon  conferred  upon 
the  President  includes  the  power  to  pardon  conditionally  or  to  commute  to  a 
milder  punishment  that  which  has  been  adjudged  against  the  offender. 
When  a  sentence  of  death  has  been  commuted  to  imprisonment  for  life  in  a 
penitentiary,  the  convict  stands  in  precisely  the  same  legal  condition  as  if 
he  had  been  sentenced  by  the  court  to  imprisonment  for  life  in  a 
penitentiary. 

Imprisonment  of  Indian  See-See-Sah-Ma,  (1851)  5  Op.  Atty.-Gen.  370. 


VII.  Validity  of  Pardon 

1.  May  Be  Conditional. —  It  is  competent  for  the  President  to  annex  to 
his  offer  of  pardon  any  conditions  or  qualifications  he  may  see  fit ;  but  after 
those  conditions  and  qualifications  have  been  satisfied,  the  pardon  and  its 
connected  promises  take  full  effect. 


U.  S.  17.  Klein,  (1871)  13  Wall.  142,  20 
U.  S.  (L.  ed.)   519. 

"  The  power  as  given  is  not  to  reprieve 
and  pardon,  but  that  the  President  shall 
have  power   to  grant  reprieves  and  par- 


dons for  offenses  against  the  United 
States,  except  in  cases  of  impeachment. 
*  *  *  The  real  language  of  the  Constitu- 
tion is  general,  that  is.  common  to  the 
class  of  pardons,  or  extending  the  power 
to  pardon  to  all  kinds  of  pardons  known 
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in  the  law  as  such,  whatever  may  be 
their  denomination.  We  have  shown  that 
a  conditional  pardon  is  one  of  them.  A 
single  remark  from  the  power  to  grant 
reprieves  will  illustrate  the  point.  That 
is  not  only  to  be  used  to  delay  a  judicial 
sentence  when  the  President  shall  think 
the  merits  of  the  case,  or  some  cause  con- 
nected with  the  offender,  may  require  it, 
but  it  extends  also  to  cases  ex  necessitate 
leyis,  as  where  a  female  after  conviction 
is  found  to  be  enceinte,  or  where  a  con- 
vict becomes  insane,  or  is  alleged  to  be 
so.  Though  the  reprieve  in  either  case 
produces  delay  in  the  execution  of  a  sen- 
tence, the  means  to  be  used  to  determine 
either  of  the  two  just  mentioned  are 
clearly  within  the  President's  power  to 
direct;  and  reprieves  in  such  cases  are 
different  in  their  legal  character,  and  dif- 
ferent as  to  the  causes  which  may  induce 
the  exercise  of  the  power  to  reprieve.  In 
this  view  of  the  Constitution,  by  giving 
to  its  words  their  proper  meaning,  the 
power  to  pardon  conditionally  is  not  one 
of  inference  at  all,  but  one  conferred  in 
terms."  Ex  p.  Wells,  (1855)  18  How. 
314,  15  U.  S.   (L.  ed.)   421. 

A  pardon  may  be  absolute  or  condi- 
tional.—U.  S.  v.  Wilson,  (1833)  7  Pet. 
161,  8  U.  S.  (L.  ed.)  640. 

A  pardon  may  be  special  in  its  charac- 
ter or  subject  to  conditions  and  excep- 
tions. Semmes  v.  U.  S.,  (1875)  91  U.  S. 
21,  23  U.  S.  (L.  ed.)   193. 

Conditions  must  be  legal  and  consistent. 
A  pardon  may  be  upon  conditions,  and 
those  conditions  may  be  precedent  or  sub- 
sequent. The  conditions,  however,  ap- 
pended to  a  pardon  cannot  be  immoral, 
illegal,  or  inconsistent  with  the  pardon. 
Pardoning  Power,  (1865)  11  Op.  Atty.- 
Gen.  229. 

The  President  has  power  to  grant  a 
conditional  pardon  to  a  convict,  provided 
the  condition  be  compatible  with  the 
genius  of  our  Constitution  and  laws.    Con- 


ditional Pardons,  (1821)   1  Op.  Atty.-Gen. 

482. 

On  taking  prescribed  oath. —  When  a 
pardon  is  granted  with  a  condition  that  it 
is  to  begin  and  take  effect  from  the  day 
on  which  a  prescribed  oath  is  taken,  it 
has  no  vitality  until  the  condition  is  com- 
plied with.  The  acceptance  of  the  pardon 
does  not  supersede  the  necessity  of  taking 
the  oath  prescribed.  Waring's  Case, 
(1871)  7  Ct.  CI.  502. 

On  payment  of  fine  —  discharge  as  poor 
convict. —  Where  one  has  been  sentenced 
to  impriHonment  and  payment  of  p^  f'"e 
and  costs,  "  a  full  pardon  on  condition 
that  he  shall  first  pay  the  fine  and  costs 
aforesaid "  is  a  condition  precedent,  and 
there  is  no  right  to  discharge  as  a  poor 
convict.  In  re  Ruhl,  (1878)  5  Sawy. 
(U.  S.)   186,  20  Fed.  Cas.  No.  12,124. 

On  waiver  of  claim  to  forfeited  property. 

—  When  a  pardon  is  granted  upon  a  con- 
dition that  the  grantee  should  not  claim 
any  property  or  proceeds  of  any  property 
that  nad  been  sold  by  a  judicial  order, 
the  condition  is  a  bar  to  any  claim.  U.  S. 
c.  Six  Lots  Ground,  (1872)  1  Woods 
(U.  S.)  234,  27  Fed.  Cas.  No.  16,299. 

The  pardon  of  the  President  may  be 
conditional  and  may  remit  a  part  of  the 
sentence  or  penalty  without  remitting  the 
whole,  and  he  can  pardon  a  deserter  so 
as  to  re-enfranchise  him  and  at  the  same 
time  make  the  pardon  conditional  upon 
his  not  being  entitled  to  any  moneys 
which  he  has  forfeited  by  the  crime  of 
desertion.  Pardon  for  Desertion,  (1872) 
14  Op.  Atty.-Gen.  125. 

No  power  to  carry  condition  into  effect. 

—  Where  the  condition  is  such  that  the 
government  has  no  power  to  carry  it  into 
effect,  the  pardon  will  be,  in  effect,  un- 
conditional. Application  for  Pardon  of 
See-See-Sah-Ma,  (1851)  5  Op.  Atty.-Gen. 
368. 


Offer  to  commute  death  sentence  to  life  imprisonment. —  The  President  can 
constitutionally  grant  a  conditional  pardon  to  a  convicted  murderer  sen- 
tenced to  be  hung,  offering  to  change  that  punishment  to  imprisonment  for 
life,  and  if  he  does  and  it  be  accepted  by  the  convict  it  is  binding  upon  him, 
and  a  writ  of  habeas  corpus  applied  for  upon  the  ground  that  the  pardon 
is  absolute  and  the  condition  of  it  void  will  be  refused. 

Ea  p.  Wells,  (1855)   18  How.  309,  15  U.  S.   (L.  ed.)  421. 

2.  Necessity  for  Delivery  and  Acceptance  of  Pardon  —  a.  In  General. 
—  A  pardon  is  a  deed,  to  the  validity  of  which  delivery  is  essential,  and 
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delivery  is  not  complete  without  acceptance.  It  may  then  be  rejected  by  the 
person  to  whom  it  is  tendered ;  and  if  it  be  rejected,  there  is  no  power  in  a 
court  to  force  it  on  him.  It  may  be  supposed  that  no  being  condemned  to 
death  would  reject  pardon ;  but  the  rule  must  be  the  same  in  capital  cases 
and  in  misdemeanors. 

U.    S.    P.   Wilson,    (1833)    7    Pet.    161,  point    decided    are    of    some    importance, 

8  U.  S.   (L.  ed.)    640.     See  also  Burdick  when  sought  to  be  applied  to  this  motion. 

v.  U.  S.,   (1915)    236  U.  S.  79,  35  S.  Ct.  There  was  there  no  application  for  a  writ 

*OT,    59   V.   S.    (L.   cd.)    476;    Matter   of  of  habeas  corpus,  nor  any  claim  by  the 

De  Puy,    (1869)    3   Ben.    (U.   S.)    307,  7  grantee  of  the  pardon  that  he  was  held  in 

Fed.  Cas.  No.  3,814.  restraint  of  his  liberty  by  reason  of  the 

offense  which  the  pardon  had  forgiven." 

"It  is  urged  that  a  pardon  is  inopera-  In  re  Callicot,   (1870)   8  Blatchf.   (U.  S.) 

tive  until  accepted,  and  that  it  does  not  89,  4  Fed.  Oas.  No.  2,323. 
affirmatively   appear  that  this   petitioner 

has  accepted  the  pardon.    The  opinion  of  After  the  pardon  has  been  accepted,  it 

Chief  Justice  Marshall  in  U.  S.  t?.  Wilson,  becomes  a  valid  act,  and  the  person  re- 

(1833)  7  Pet.  (U.  S.)   150,  is  referred  to.  ceiving  it  is   entitled  to  all  its  benefits. 

The  decision  in  that  case  settles  nothing  Pardoning  Power,    (1865)    11   Op.   Atty.- 

upon  the  question  whether,  where  an  un-  Gen.  230. 
conditional     pardon     is     granted,     which 

the  grantee  refuses  to  accept,  he  can,  The  acceptance  of  a  pardon  is  a  con- 
nevertheless,  allege  that  he  is  restrained  fession  of  guilt,  or  of  the  existence  of  a 
of  his  liberty,  while  the  pardon  remains  state  of  facts  from  which  a  judgment  of 
unrevoked  and  ready  for  his  acceptance  guilt  would  follow.  Pardoning  Power, 
at  any  moment  he  pleases,  he  having  (1*865)  11  Op.  Atty.-Gen.  228. 
notice  thereof.    The  decision  and  all  that 

was   said   by   the   venerable   and    learned  But  see  Ex  p.  Garland,  (1866)  4  Wall, 

chief    justice   may   be    assumed,    without  380,  18  U.  S.    (L.  ed.)    366,  noted  infra, 

abatement   or  qualification;   but  the  cir-  this   page,   under   Effect  of  Pardon  —  In 

cumstancea  of   the   case   and   the   precise  General. 

b.  Voluntary  Acceptance  of  Conditional.  Pardon. — A  conditional 
pardon  accepted  by  a  convict  is  deemed  to  be  accepted  voluntarily,  and  not 
under  duress  per  minas. 

Ex  p.  Wells,  (1855)  18  How.  315,  15  U.  S.  (L.  ed.)  421;  In  re  Greathouse,  (1864) 
4  Sawy.   (U.  S.)   487,  10  Fed.  Cas.  No.  5,741. 

3.  Pardon  Procured  by  Fraud. — A  pardon  procured  by  fraud  or  for  a. 
fraudulent  purpose,  upon  the  suppression  of  the  truth  or  the  suggestion 
of  falsehood,  is  void. 

Pardoning  Power,  (1865)   11  Op.  Atty.-Gen.  227. 

VIII.  Effect  of  Pardon 

1.  In  General. —  If  a  party  has  gone  through  the  whole  or  a  part  of  the 
physical  incidents  of  prosecution  and  sentence,  what  is  thus  done  can- 
not be  undone.  Stripes,  confinement,  maiming,  death,  when'  inflicted,  have 
become  irremissible.  There  the  pardoning  power  encounters  physical 
impeachment. 

Effect  of  Pardons,  (1857)   8  Op.  Atty.-  "A  pardon  reaches  both   the   punish- 

Gen.  284.  ment  prescribed  for  the  offense  and  the 
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guilt  of  the  offender;  and  u1;en  the  par- 
don is  full,  it  releases  the  jmnishment 
and  blots  out  of  existence  the  guilt,  so 
that  in  the  eye  of  the  law  the  offender 
ib  as  innocent  as  if  he  had  never  com- 
mitted the  offense.  If  granted  beforo 
conviction,  it  prevents  any  of  the  penal- 
ties and  disabilities  consequent  upon  con- 
viction from  attaching;  if  granted  after 
conviction,  it  removes  the  penalties  and 
disabilities,  and  restores  him  to  all  his 
civil  rights;  it  maRes  him,  as  it  were,  a 
new  man,  and  gives  him  a  now  credit  and 
capacity."  Ex  p.  Garland,  (1866)  4  Wall. 
380,  18  U.  S.    (L.  ed.)    366. 

Commenting  on  the  above  case,  Deady, 
J.,    in   In   re   Spenser,    (1878)    5    Sawy. 


(U.  S.)  195,  22  Fed.  Cas.  No.  13,234, 
said :  "  This  is  probably  as  strong  and 
unqualified  a  statement  of  the  scope  and 
efficacy  of  a  pardon  as  can  be  found  in 
the  books.  And  yet  I  do  not  suppose 
the  opinion  is  to  be  understood  as  going 
the  length  of  holding  that  while  the  party 
is  to  be  deemed  innocent  of  the  crime 
by  reason  of  the  pardon  from  and  after 
the  taking  effect  thereof,  that  it  is  also  to 
be  deemed  that  he  never  did  commit  the 
crime  or  was  convicted  of  it.  The  effect 
of  the  pardon  is  prospective  and  not  re- 
trospective. It  removes  the  guilt  and 
restores  the  party  to  a  state  of  innocence. 
But  it  does  not  change  the  past  and  can- 
not annihilate  the  established  fact  that 
he  was  guilty  of  the  offense." 


2:  Includes   Amnesty. —  Pardon  includes  amnesty.     It  blots  out  the 
offense  pardoned  and  removes  all  its  penal  consequences. 


U.  S.  v.  Klein,  (1871)  13  Wall.  147, 
20  U.  S.   (L.  ed.)   519. 

Amnesty  is  an  act  of  sovereign  power, 
granting  oblivion  or  a  general  pardon  for 
a  past  offense,  and  is  rarely  if  ever  ex- 
ercised in  favor  of  single  individuals,  and 
is  usually  exercised  in  behalf  of  certain 
classes  of  persons  who  are  subject  to  trial 
but  have  not  vet  been  convicted.  Brown 
r.  Walker,  (1896)  161  U.  S.  601,  16  8.  Ct. 
644,  40  U.  S.   (L.  ed.)    819. 

"  It  is  of  little  service  to  assert  or 
deny  an  analogy  between  amnesty  and 
pardon.  Mr.  Justice  Field,  in  Knote  v. 
United  States,  95  U.  S.  149,  153,  said 
that  'the  distinction  between  them  is 
one  rather  of  philological  interest  than 
of  legal  importance.'  This  is  so  as  to 
their  ultimate  effect,  but    there  are  in- 


cidental differences  of  importance.  They 
are  of  different  character  and  have  differ- 
ent purposes.  The  one  overlooks  offense; 
the  other  remits  punisliment.  The  first 
is  usually  addressed  to  crimes  against 
the  sovereignty  of  the  state,  to  political 
offenses,  forgiveness  being  deemed  more 
expedient  for  the  public  welfare  than 
prosecution  and  punishment.  The  second 
condones  infractions  of  the  peace  of  the 
state.  Amnesty  is  usually  general,  ad- 
dressed to  classes  or  even  communities, 
a  legislative  act,  or  under  legislation,  con- 
stitutional or  statutory,  the  act  of  the 
BUpreme  magistrate.  There  may  or  may 
not  be  distinct  acts  of  acceptance.  If 
other  rights  are  dependent  upon  it  and 
are  asserted  there  is  affirmative  evidence 
of  acceptance."  Burdick  v.  United  States, 
(1915)  236  U.  S.  79,  35  S.  Ct.  267,  59 
U.  S.  (L.  ed.)  476. 


3.  Other  Offenses  Not  Released. — A  pardon  releases  the  offender  from 
the  consequences  of  the  offense  pardoned  and  from  the  disabilities  imposed 
by  that  offense,  but  cannot  embrace  any  other  offense  for  which  separate 
penalties  and  punishments  are  prescribed. 

Ex  p.  Weimer,  (1878)   8  Biss.  (U.  S.)  321,  29  Fed.  Caa.  No.  17,362. 


4.  Remission  of  Fines,  Penalties  and  Forfeitures  —  a.  In  General.— 
When  guilt  and  punishment  have  been  expunged  by  a  pardon,  the  party  in 
being  restored  to  all  his  rights,  privileges,  and  immunities  is  restored  to  the 
control  of  so  much  of  his  property  and  estate  as  has  not  become  vested  in 
the  government  or  in  any  other  person. 


Illinois  Cent.  R.  Co.  v.  Bosworth, 
(1890)  133  U.  S.  100,  10  S.  Ct.  231,  33 
U.  S.  (L.  ed.)   550.  holding  that  the  dis- 


ability of  an  offender  against  the  govern- 
ment of  the  United  Slates  to  enjoy  or  dis- 
pose of  the  fee  simple  or  naked  property 
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in  reversion,  expectant  upon  the  deter- 
mination of  the  estate  in  property  con- 
fiscated under  the  Act  of  July  17,  1862, 
was  removed  by  a  pardon.  See  also  Ex  p. 
Weimer,  (1878)  8  Biss.  (U.  S.)  321,  29 
Fed.  Oas.  No.  17,362. 

The  constitutional  grant  to  the  Presi- 
dent of  the  power  to  pardon  offenses 
must  be  held  to  carry  with  it,  as  an 
incident,  the  power  to  release  penalties 
and  forfeitures  which  accrue  from  the 
offenses.  Osborne  r.  U.  S.,  (1875)  91 
U.  S.  477,  23  U.  S.  (L.  ed.)  388,  wherein 
the  court  said :  "It  is  of  the  very  essence 
of  a  pardon  that  it  releases  the  offender 
from  the  consequences  of  his  offense. 
If  in  the  proceedings  to  establish  his 
culpability  and  enforce  the  penalty,  and 
before  the  grant  of  the  pardon,  the  rights 
of  others  than  the  government  have 
vested,  those  rights  cannot  be  impaired 
by  the  pardon.  *  The  government  having 


parted  with  its  power  over  such  rights, 
they  necessarily  remain  as  they  existed 
previously  to  the  grant  of  the  pardon. 
The  government  can  only  release  what  it 
holds.  But  unless  rights  of  others  in  the 
property  condemned  have  accrued,  the 
penalty  of  forfeiture  annexed  to  the  com- 
mission of  the  offense  must  fall  with  the 
pardion  of  the  offense  itself,  provided  the 
full  operation  of  the  pardon  be  not  re- 
strained by  the  conditions  upon  which  it 
is  granted." 

The  President  has  power  to  pardon  or 
remit  the  fines,  penalties,  and  forfeitures 
which  have  been  incurred  by  the  master 
or  owners  of  a  vessel  for  offenses  which 
have  been  committed  in  violation  of  the 
statutes  for  regulating  the  conveying  of 

Eassengers  in  merchant  vessels.    Passenger 
aws  —  Pardoning  Power,    (1854)    6- Op. 
Atty.-Gen.  303. 


6.  Penalty  Accruing  to  United  States. — A  general  pardon  relieves 
from  so  much  of  a  penalty  of  forfeiture  of  property  as  accrued  to  the 
United  States. 


Armstrong's  Foundrv,  (1867)  6  Wall. 
769,  18  U.  S.    (L.  ed.)"  882. 

A  pardon  does  not  restore  the  right  to 
sue  the  government  for  property  forfeited. 
Pargoud  v.  U.  S.f  (1868)  4  Ct.  CI.  337. 

The  President  has  no  power  to  remit 
a  forfeiture  of  a  bail  bond.  Power  of 
President  to  Remit  Forfeitures  of  Bail 
Bonds,   (1843)   4  Op.  Atty.-Gen.   144. 

Discharge  of  recognizances  taken  in 
criminal  proceedings. —  This  clause  does 
not  embrace  or  include  within   it  power 


to  discharge  or  reduce  debts  that  are 
due  to  the  United  States  in  consequence 
of  the  liability  imposed  by  judgments 
obtained  against  sureties  in  recognizances 
taken  in  criminal  proceedings  before  the 
courts  of  the.  United  States.  McCracken's 
Case,  (1864)   11  Op.  Atty.-Gen.  124. 

After  return  of  execution  of  sci.  fa. 
against  the  surety  of  an  absconding  crim- 
inal charged  with  violation  of  Acts  of 
Congress,  the  only  mode  of  relieving  the 
surety  is  by  exercise  of  the  pardoning 
power.  Pardoning  Power,  (1854)  6  Op. 
Atty.-Gen.  408. 


c.  Restitution  of  Fines. —  Where  a  pardon  is  full  and  unqualified, 
express  words  of  restitution  in  the  pardon  are  not  needed  to  entitle  its 
recipient  to  restitution.  The  right  thereto  results  by  the  mere  fact  of  such  a 
pardon,  and  if  money  paid  in  satisfaction  of  a  fine  imposed  has  not  been 
covered  into  the  treasury,  but  still  remains  under  the  control  of  the  execu- 
tive, it  should  be  restored. 


Pardon  —  Restitution  of  Fine,  (1878) 
16  Op.  Atty.-Gen.  1.  See  also  Effect  of 
Pardon  —  Remission  of  Fine,  (1872)  14 
Op.  Atty.-Gen.  599.  But  see  contra. 
Smith's  Case,  (1861)   10  Op.  Atty.-Gen.  1. 

A  pardon  restores  pecuniary  penalties 
already  paid  to  an  officer  of  the  govern- 
ment unless  the  money  has  already  passed 
into  the  treasury;  and  where  a  person 
convicted  of  a  crime  against  the  United 


States  was  sentenced  to  fine  and  imprison- 
ment and  subsequently  received  an  un- 
conditional pardon  from  the  President, 
but  previous  thereto  had  paid  the  amount 
of  the  fine  to  the  marshal,  by  whom  it 
was  deposited  in  court,  the  fine  was  re- 
mitted by  the  pardon  and  the  money 
should  be  restored  to  the  person  pardoned. 
Effect  of  Pardon  —  Remission  of  Fine, 
(1872)   14  Op.  Atty.-Gen.  599. 
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In  Pardoning  Power  of  President, 
(1852)  5  Op.  Atty.-Gen.  579,  the  attorney- 
general  advised  (1)  that  the  pardoning 
power  of  the  President  extended  over 
the  whole  case,  and  that  by  his  pardon 
he  might  discharge  them  from  prison  and 
remit  the  fines  for  which  they  were  im- 
prisoned; (2)  that,  if  the  President  could 
not  remit  the  fines  because  they  had  be- 
come private  property,  he  could  still 
pardon  and  release  the  offending  parties 
from  imprisonment,  because  such  im- 
prisonment was  part  of  the  proceedings 
against   them   as   criminals,    and    at   the 


instance  of  the  United  States,  and  was  a 
thing  distinct  from  any  individual  right 
of  property  in  the  fines;  (3)  that  the 
President  might  pardon  the  offense  and 
imprisonment,  with  an  exception  or  sav- 
ing as  to  the  fines,  in  which  case  the 
fines  would  remain  as  a  debt  to  the  United 
States,  or  to  those  to  whom  the  United 
States  had  granted  or  transferred  it,  and 
would  be  recoverable  accordingly  by  the 
appropriate  legal  remedies,  which  rem- 
edies the  distributees  of  the  fines  would 
have  if  they  we're  entitled  to  any  abso- 
lute right  or  property  in  the  fines. 


d.  Money  Paid  into  the  Treasury. —  The  power  is  coextensive  with  the 
punishing  power  and  extends  to  cases  of  penalties  and  forfeitures,  with  a 
limitation  that  a  fine  or  penalty  may  not  be  remitted  if  the  money  has  been 
paid  into  the  treasury. 


Prize  —  Remission  of  Forfeiture,  ( 1901 ) 
i3  Op.  Atty.-Gen.  360.  See  also  Pardons 
and  Remission  of  Forfeitures,  (1830)  2 
Op.  Atty.-Gen.  320. 

When  a  pecuniary  penalty,  accruing  to 
the  United  States,  has  been  actually  paid 
into  the  treasury,  although  it  may  be 
remitted  of  right  by  the  President,  still, 
by  reason  of  constitutional  prohibition, 
which  is  coequal  in  force  with  the  con- 
stitutional power  to  pardon,  the  amount 
of  the  penalty  cannot  be  drawn  from  the 
treasury  without  appropriation  by  Act  of 
Congress.  Effect  of  Pardons,  (1857)  8 
Op.  Atty.-Gen.  281. 

"The  test,  then,  is  whether  the  pro- 
ceeds of  a  fine,  penalty,  or  forfeiture  nas 
passed   into  the  treasury  of  the  United 


States.  If  not,  the  pardoning  power  of 
the  President  may  act  upon  it,  and  this 
view  is  analogous  with  the  decision  in 
the  Confiscation  Cases,  (1868)  7  Wall. 
(U.  S.)  454  (and  see  also  U.  S.  17.  Morris, 
(1825)  10  Wheat.  (U.  S.)  290;  Dor- 
sheimer  v.  U.  S.,  (1868)  7  Wall.  (U.  S.) 
166),  in  which  it  was  determined  in  rela- 
tion to  the  interest  of  informers  that  a 
judgment  of  condemnation  can  have  no 
other  effect  than  to  fix  and  determine 
their  interests  as  against  the  claimant, 
should  no  remission  take  place,  and  that 
their  right  does  not  become  fixed  until 
the  receipt  of  the  money  by  the  collector 
or  other  authorized  depositary  of  the 
United  States,  or  until  the  money  has 
actually  been  paid  over  as  required  by 
law."  Prize  —  Remission  of  Forfeiture, 
(1901)   23  Op.  Atty.-Gen.  363. 


e.  Statute  Prohibiting  Payment  of  Money. —  An  executive  pardon 
would  relieve  the  person  pardoned  from  penalties  and  disabilities,  but  could 
not  authorize  officers  of  the  government  to  pay  him  moneys  which  might  be 
due  to  him,  if  they  were  prohibited  from  so  doing  by  a  subsequent  statute. 

Hart's  Case,  (1880)  16  Ct.  CI.  460,  affirmed  (1886)  118  U.  S.  62,  6  8.  Ot.  961, 
30  U.  S.  (L.  ed.)  96. 


/.  Bight  of  Private  Person  to  Share  of  Penalty. 


The  right  of  a  private  person  to  a  share 
of  a  penalty  by  reason  of  his  being  an 
informer,  or  having  instituted  a  prosecu- 
tion under  a  penal  law,  is  released  by  a 
pardon  unless  actually  vested  by  judg- 
ment. U.  S.  f?.  Cullerton,  (1878)  8  Biss. 
(U.  S.)  166,  25  Fed.  Cas.  No.  14,899. 
See  U.  S.  v.  Lancaster,  (1821)  4  Wash. 
(U.  S.)  64,  26  Fed.  Cas.  No.  15,557. 


"  But  what  can  the  President  remit  T 
Can  his  pardon  reach  the  officer's  share? 
It  has  already  appeared  by  U.  S.  r.  Mor- 
ris, (1825)  10  Wheat.  (U.  S.)  246,  that 
the  power  of  the  secretary  of  the  treas- 
ury, which  is  conferred  by  statute,  ex- 
tends to  the  share  of  the  officer  as  well 
as  of  the  government,  and  terminates 
only    when    the    money    is    paid    to    the 
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collector  for  distribution.  It  should,  how- 
ever, be  borne  in  mind  that  this  view  is 
sustained  by  the  court  on  the  construction 
of  the  Act  giving  the  secretary  power  to 
remit.  It  does  not  follow  that  a  pardon, 
under  the  President's  constitutional 
power,  would  have  the  same  effect  to  de- 
feat the  vested  right  of  the  officer  making 
the  seizure.  Judge  Washington,  in  the 
case  of  U.  S.  t\  Lancaster,  (1821)  4 
Wash.  (U.  S.)  64,  26  Fed.  Cas.  No. 
15,557,  is  of  opinion  that  the  pardon  of 
the  President  could  not  nave  that  effect; 
that  its  influence  extends  only  to  a  re- 
mission of  all  the  interests  of  the  United 
States,  and  accordingly  held  that  the 
pardon  in  that  case,  which  purported  to 
remit  all  the  right  and  interest  of  the 
United  States,  did  not  touch  the  officer's 
share.  The  remark  of  the  judge  in  that 
case  is  undoubtedly  correct,  that  accord- 
ing to  the  doctrine  of  the  common  law 
of  England  the  king  cannot,  in  the  exer- 
cise of  his  prerogative  of  pardon,  defeat 
a  legal  interest  or  benefit  vested  in  a 
subject.  The  authorities  cited  by  him 
appear  to  sustain  the  position  (6  Bacon 
145;  3  Inst.  240,  241;  1  Chitty  742,  764). 
If  that  rule  prevails  in  England,  it  would 
seem  that  it  should  be  adopted  in  this 
country,  if  we  follow  the  authority  of 
Chief  Justice  Marshall,  in  the  case  of 
U.  S.  r.  Wilson,  (1833)  7  Pet.  (U.  S.) 
160,  wherein  he  says:  'As  this  power 
has  been  exercised  from  time  immemorial 
by  the  executive  of  that  nation  whose 
language  is  our  language,  and  to  whose 
judicial  institutions  ours  bear  a  close  re- 
semblance, we  adopt  their  principles  re- 
specting the  operation  and  effect  of  a  par- 
•  don,  and  look  into  their  books  for  the 
rules  prescribing  the  manner  in  which  it 
is  to  be  used  by  the  person  who  would 
avail  himself  of  it.'  "  Power  of  Executive 
to  Remit  Forfeitures,  (1847)  4  Op.  Atty.- 
Gen.  576. 

"  It  is  admitted  by  all  American  jurists 
and  commentators  upon  the  Constitution, 
that  the  President's  power  to  pardon  in- 
cludes the  power  to  remit  fines,  penalties, 
or  forfeitures.  That  power  in  him  is 
plenary,  and  is  conferred  by  the  Constitu- 
tion in  terms  at  least  as  ample,  absolute, 
and  comprehensive  as  those  used  in  the 
statute  to  confer  on  the  secretary  the 
power  to  '  remit '  fines,  forfeitures',  and 
penalties.  And  as  it  has  been  solemnly 
decided  by  the  Supreme  Court,  that  the 
statutory  authority  of  the  secretary  does 
enable  him,  by  his  remission,  to  release 
and  discharge  after  judgment  the  share 
of  the  custom  officers  in  those  penalties 
and  forfeitures,  it  seems   to  me   that   it 


.  must  necessarily  follow,  upon  the  same 
rules  of  construction  and  the  same  prin- 
ciples of  law,  that  the  more  unlimited 
constitutional  power  of  the  President  en- 
ables him,  by  nis  pardon,  to  remit  fines 
adjudged  in  criminal  prosecution,  although 
those  fines  may  by  law  have  been  dis- 
tributable to  informers  or  other  individ- 
uals. The  interest  of  such  informers  and 
individual  distributees  is  altogether  con- 
ditional and  subordinate  to  the  power  of 
pardon  or  remission,  and  vests  no  abso- 
lute right  in  them  '  until  the  money  is 
received.'  So  says  the  Supreme  Court. 
The  analogv  of  the  case  of  U.  S.  r.  Morris, 
(1825)  10 'Wheat.  281,  6  U.  S.  (L.  ed.) 
314,  to  the  present  question,  is  too  obvious 
and  decisive  to  require  further  remark 
or  illustration."  Pardoning  Power  of 
President,  (1852)  5  Op.  Atty.-Gen.  588. 

Can  be  remitted  after  judgment. — After 
a  judgment  for  a  penalty  under  the  in- 
ternal revenue  laws,  and  after  the  court 
had  adjudged  a  moiety  thereof  to  the 
informer,  the  President  can  constitution- 
ally, by  his  pardon,  defeat  the  informer's 
right  to  that  moiety.  Congress  cannot 
constitutionally  by  any  provision  in  acta 
providing  for  the  infliction  of  penalties 
for  offenses  against  the  United  States, 
in  any  respect  or  degree,  limit  or  modify 
the  constitutional  power  thus  conferred 
on  the  President.  U.  S.  v.  Thomasson, 
(1869)  4  Biss.  (U.  S.)  336,  28  Fed.  Caa. 
No.  16,479. 

It  is  not  competent  for  the  President, 

in  the  exercise  of  the  pardoning  power, 
to  remit  pecuniary  penalties  attached  to 
an  offense,  unless  those  penalties  accrue 
to  tbe  United  States.  The  punishment  in 
the  District  of  Columbia,  for  the  unlaw- 
ful transportation  of  slaves,  by  the  laws 
of  Maryland  applicable  to  the  District, 
is  by  fine,  which  the  statute  appropriates 
for  the  owner  of  the  slaves,  and  cannot  be 
remitted  by  the  President.  Pardoning 
Power  of  President,  (1852)  5  Op.  Atty.- 
Gen.  532. 

A  proper  interpretation  of  the  Constitu- 
tion limits  the  power  of  pardon  confided 
to  the  President,  after  a  judgment  order- 
ing a  portion  of  the  fine  to  be  paid  to  a 
private  citizen,  to  a  remission  of  the 
share  of  the  government  only,  and  it  is 
inoperative  to  divest  an  interest  vested  by 
such  judgment  in  the  citizen.  U.  S.  v. 
Harris,  (1866)  1  Abb.  (U.  S.)  110,  26 
Fed.  Cas.  No.  15,312.  See  also  Passenger 
Laws  —  Pardoning  Power,  (1854)  6  Op. 
Attv.-Gen.  488. 


g.  Confiscated  Property  Condemned  and  Sold. —  The  general  pardon 
and  amnesty  granted  by  President  Johnson,  by  proclamation,  on  the  25th 
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of  December  1868,  did  not  entitle  one  receiving  the  benefits  thereof  to  the 
proceeds  of  his  property,  previously  condemned  and  sold  under  the  Con- 
fiscation Act  of  1862,  after  such  proceeds  had  been  paid  into  the  treasury. 

Knote  v.  U.  S.,  (1877)  95  U.  S.  149,  Conceding  •  that  amnesty  did  restore 
24  U.  S.  (L.  ed.)  442,  in  which  the  court  what  the  United  States  held  when  the 
said:  "  Moneys  once  in  the  treasury  proclamation  was  issued,  it  would  not  re- 
can  only  be  withdrawn  by  an  appropria-  store  what  the  United  States  had  ceased 
tion  by  law.  However  large,  therefore,  to  hold.  It  could  not  give  back  the  prop- 
may  be  the  power  of  pardon  possessed  erty  which  had  been  sold  or  any  interest 
by  the  President,  and  however  extended  in  it,  either  in  possession  or  expectancy, 
may  be  its  application,  there  is  this  limit  Wallach  v.  Van  Riswick,  (1875)  92  U.  S. 
to  it,  as  there  is  to  all  his  powers  —  it  202,  23  U.  S.  (L.  ed.)  473.  See  also 
cannot  touch  moneys  in  the  treasury  of  Semmes  v.  U.  S.,  (1875)  91  U.  S.  21, 
the  United  States,  except  expressly  au-  23  U.  S.  (L.  ed.)  193;  Brown  v.  U.  S., 
thorized  by  Act  of  Congress.  The  Con-  (1868)  Woolw.  (U.  S.)  198,  4  Fed.  Cas. 
stitution  places  this  restriction  upon  the  No.  2,032. 
pardoning  power.  Where,  however,  prop- 
erty condemned,  or  its  proceeds,  have  not  A  pardon  and  amnesty  do  not  annul 
thus  vested,  but  remain  under  control  past  transactions  so  far  as  to  invalidate 
of  the  executive,  or  of  officers  subject  to  a  previous  judicial  confiscation  and  sale 
his  orders,  or  are  in  the  custody  of  the  of  property.  U.  S.  v.  Six  Lots  Ground, 
judicial  tribunals,  the  property  will  be  (1872)  1  Woods  (U.  S.)  234,  27  Fed. 
restored  or  its  proceeds  delivered  to  the  Cas.  No.  16,299. 
original  owner,  upon  his  full  pardon." 
Affirming  (1874)    10  Ct.  CI.  399. 

Estate  in  reversion  not  sold. — Assuming  that  after  the  confiscation  proceed- 
ings he  held  only  the  naked  fee  without  the  power  of  alienation,  the 
amnesty  and  pardon  proclamation  of  the  President  of  Dec.  25,  1868,  before 
the  proceedings  to  condemn,  removed  his  disability  in  this  particular,  and 
restored  to  him  the  right  to  make  such  use  of  the  remainder  as  he  saw  fit. 

U.  S.  t?.  Dunnington,   (1892)    146  U.  S.  350,  13  S.  Ct.  79,  36  U.  S.    (L.  ed.)   996. 

5.  On  Sentence  by  Court-martial  —  Not  Reinstated  After  Dismissal. — 
The  President,  in  virtue  of  his  constitutional  power  to  pardon  offenses, 
may  remit  the  penalties  inflicted  by  sentence  of  court-martial,  though  he 
cannot  reinstate  the  officer  after  the  sentence  has  been  carried  into  effect. 

Vanderslice  v.  U.  S.,  (1884)  19  Ct.  CI.  service  is,  after  it  has  been  executed,  irre- 
481.  vocable,  he  may  remove  the  guilt  of  the 

dismissed  officer  by  pardon.     President's 

While  a  judgment  entered  by  the  Presi-       Approval   of   Sentence   of    Court-Martial, 
dent  approving  the  sentence  of  a  court-       (1864)    11  Op.  Atty.-Gen.  19. 
martial    dismissing    an    officer    from   the 

Restoration  of  officer's  rank  after  redaction. — Where  a  captain  in  the  army 
has  been  sentenced  by  a  court-martial  to  reduction  in  rank  by  having  his 
name  placed  lower  down  on  the  list  of  officers  of  the  same  grade,  a  remission 
of  penalty  by  the  President  in  the  exercise  of  his  pardoning  power  will  have 
the  effect  of  restoring  the  officer  to  his  former  relative  rank  and  position  on 
the  roll.  The  case  of  an  officer  who  has  been  thus  reduced  in  rank  differs 
essentially  from  that  of  an  officer  who  has  been  dismissed  from  service  by 
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sentence  of  a  military  court.  After  such  sentence  is  duly  confirmed  and 
executed  the  dismissed  officer  cannot  be  reinstated  by  means  of  a  pardon, 
or  in  any  other  manner  than  by  a  new  appointment  and  confirmation  by 
the  Senate. 

Effect  of  President's  Pardon,  (1869)  12  and  on  half  pay,  to  the  office  of  lieuten- 
Op.  Atty.-Gen.  547.  ant  in  the  navy,  is  an  implicit  pardon  of 

the  sentence.    Effect  of  Promotion  of  Sus- 

The   appointment   of   an   officer   of  the       pended  Passed  Midshipman,  (1842)  4  Op. 
marine  corps  to  a  new  commission  is  con-       Atty.-Gen.   8. 
structive  pardon  of   a  previous  sentence 

pronounced  but  not  yet  executed.     Court  The  order  of  the  Secretary  of  the  Navy 

Martial  —  Pardon,  (1853)  6  Op.  Atty.-  to  an  officer,  while  under  sentence  of 
Gen.   123.  suspension,  to  attend  a  court-martial  as 

a   witness,   does   not   operate    as    a   con- 

The  legal  appointment  of  a  passed  mid-  structive  pardon.  Constructive  Pardon, 
shipman,    under    sentence    of    suspension        (1854)   6  Op.  Atty.-Gen.  714. 

Forfeited  pay — An  order  of  the  President  revoking  his  own  approval  of 
the  sentence  of  a  court-martial  may  operate  as  a  pardon,  but  does  not  rein- 
vest in  the  officer  a  right  to  forfeited  pay.  That  right  became  vested  in  the 
government,  and  its  restoration  is  beyond  the  scope  of  the  pardoning  power. 

Vanderslice  v.  U.  S.,  (1884)    19  Ct.  01.  481. 

6.  Removal  of  Disability  to  Testify.— A  full  and  unconditional  pardon 
removes  the  disability  to  testify  consequent  upon  a  judgment  of  conviction. 

Boyd  v.  U.  S.,  (1892)  142  U.  S.  453,  but  the  iurv  is  the  sole  judge  of  the 
12  S.  Ct.  292,  35  U.  S.    (L.  ed.)    1077.         -credit  to  be  given  to  his  testimony.    U.  vS. 

v.  Jones,    (U.  S.  Cir.  Ct.  1824)   2  Wheel. 

A  person  who  has  served  out  a  sentence       Crim.    (N.    Y.)    451,    26    Fed.   Cas.    No. 
on  conviction  of  felony  may  be  restored        15,493. 
by  pardon   to  competency  as   a  witness, 

7.  Remitting  Consequences  of  Official  Derelictions. — After  pardon  by 
the  executive,  remitting  the  legal  consequences  of  the  official  derelictions 
of  a  revenue  officer,  no  suit  can  be  maintained  against  him  or  his  sureties 
for  those  derelictions.  All  the  remedies  of  the  government  against  him, 
both  on  his  bond  and  by  indictment,  are  released,  and  he  stands  purged  of 
his  offense  as  fully  as  if  the  offense  had  not  been  committed. 

U.  S.  v.  Cullerton,  (1878)  8  Biss.   (U.  S.)   166,  25  Fed.  Cas.  No.  14,899. 

8.  Disabilities  Imposed  by  State  Law. —  The  President  has  no  power  by 
a  supplemental  or  special  pardon  to  relieve  a  federal  convict  of  legal  or 
political  disabilities  imposed  on  such  convict  by  the  laws  of  one  of  the 
states. 

Pardons,  (1856)  7  Op.  Atty.-Gen.  760.  See  also  Effect  of  Pardons,  (1857)  8  Op. 
Atty.-Gen.  2S4. 
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IX.  Power  to  Revoke  Pardon 

The  power  of  pardon  is  conferred  by  the  Constitution  upon  the  office  of 
President,  and  the  President  has  the  right  to  arrest  the  pardon  before  it  is 
delivered  to  the  grantee,  and  his  successor  in  the  office  of  President  has  the 
same  right  in  that  respect. 

Matter  of  De  Puy,  (1869)  3  Ben.  (U.  S.)  307,  7  Fed.  Caa.  No.  3,814. 


ARTICLE   II,   SECTION  2 

"  The  President  *  *  *  shall  have  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  make  treaties,  provided  two  thirds  of  the 
senators  present  concur." 

I.  Advice  and  Consent  of  the  Senate,  35. 

1.  In  General ,  35. 

2.  Separate  Resolution  by  Senate  upon  Ratifying  Treaty,  35. 

II.  Extent  op  Treaty-making  Power,  35. 

1.  In  General,  35. 

2.  Over  Foreign  Extradition,  36. 

a.  In  General,  36. 

6.  No  Right  to  Extradition  Apart  from  Treaty,  36. 

c.  Limited  to  Enumerated  Offenses,  37. 

d.  Matters  of  Judicial  Inquiry,  37. 

e.  Extent  of  Judicial  Inquiry,  38. 

/.  Prosecution  for  Another  Offense,  38. 

g.   Not  a  Subject  of  Negotiation  by  a  State,  38. 

3.  To  Acquire  Territory,  39. 

a.  In  General,  39. 

b.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Terri- 

tory, 39. 

c.  Authority  of  Congress  over   Territory  Freed  from  Foreign 

Country,  40. 

4.  To  Provide  for  Exercise  of  Judicial  Authority  Abroad,  40. 

5.  Appointment  of  Consul  as  Administrator,  40. 

6.  To  Abolish  Disabilities  of  Aliens,  41. 

7.  To  Regulate  Fisheries,  41. 

8.  With  the  Indian  Tribes,  41. 

III.  Authority  of  Congress,  43. 

1.  To  Abrogate  a  Treaty,  43. 

2.  Need  of  Legislation  to  Give  Effect  to  Treaties,  43. 

3.  Without  Authority  to  Nullify  Titles  Confirmed  by  Treaty,  44. 

4.  Postal  Conventions  with  Foreign  Countries,  44. 

IV.  Authority  of  Other  Party  to  Ratify  Treaty,  44. 
V.  Treaty  Inures  to  Successors  of  Sovereign,  44. 

VI.  Time  Treaty  Takes  Effect,  44. 

VII.  Suspension  of  Treaties  by  War,  45. 

VIII,  Temporary  Convention  Respecting  Boundary,  45.   ' 

[84] 
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I.  Advice  and  Consent  of  the  Senate 

1.  In  General. —  The  Senate  not  having  advised  and  consented  to  a 
so-called  treaty,  it  has  no  legal  force. 

In  re  Sutherland,  (1892)  53  Fed.  551. 

2.  Separate  Resolution  by  Senate  upon  Ratifying  Treaty.— A  treaty 

must  contain  the  whole  contract  between  the  parties,  and  the  power  of  the 

Senate  is  limited  to  a  ratification  of  such  terms  as  have  already  been 

agreed  upon  between  the  President,  acting  for  the  United  States,  and  the 

commissioners  of  the  other  contracting  power.    The  Senate  has  no  right  to 

ratify  the  treaty  and  introduce  new  terms  into  it,  which  shall  be  obligatory 

upon  the  other  power,  although  it  may  refuse  its  ratification  or  make  it 

conditional  upon  the  adoption  of  amendments  to  the  treaty. 

Fourteen    Diamond    Rings    r.    U.    8.,  ment  to  the  treaty,  when  it  has  not  re- 

(1901)    183  U.  S.   183,  22  S.  Ct.  59,  46  eeived  the  assent  of  the  President  and  the 

U.  S.  (L.  ed.)   138,  holding  that  a  resolu-  other  party  to  the  treaty.     See  also  New 

tion  adopted  by  the  Senate  upon  ratify-  York  Indiana  t?.  U.  S.f   (1898)    170  U.  S. 

ing  a  treaty  is  not  operative  as  an  amend-  23,  18  S.  Ct.  531,  42  U.  S.   (L.  ed.)   927. 

n.  Extent  of  Treaty-making  Power 

1.  In  General. —  The  treaty  power,  as  expressed  in  the  Constitution,  is  in 
terms  unlimited  except  by  those  restraints  which  are  found  in  that  instru- 
ment against  the  action  of  thje  government  or  of  its  departments,  and  those 
arising  from  the  nature  of  the  government  itself  and  of  that  of  the  states. 
It  does  not  extend  so  far  as  to  authorize  what  the  Constitution  forbids,  or 
a  change  in  the  character  of  the  government  or  in  that  of  one  of  the  states, 
or  a  cession  of  any  portion  of  the  territory  of  the  latter,  without  its  con- 
sent. But  with  these  exceptions,  there  is  no  limit  to  the  questions  which  can 
be  adjusted  touching  any  matter  which  is  properly  the  subject  of  negotia- 
tion with  a  foreign  country. 

Geofroy  r.  Riggs,  (1890)  133  U.  S.  266,  pact     with     a     foreign    government,    to 

10  S.  Gt.   295,   33   U.   S.    (L.   ed.)    642.  qualify  the  right  of  suffrage  in  a  state, 

See  also  In  re  Tiburcio  Parrott,    (1880)  prescribe  the  times  and  mode  of  elections, 

1   Fed.  508.  or  to  restrain  the  power  of  taxation  under 

state  authority,  would  transcend  the  lim- 

The  Constitution   having  given  to  the  its   of  the  treaty-making  power,   and  be 

President  and  Senate  the  right  to  make  entirely  void;   and  an  agreement  with  a 

treaties,    without    limitation    in    words,  foreign  government,  prescribing  the  terma 

there   is   no    other   limitation    but   their  on   which   highways   should   be   laid   out 

discretion,   except   that   the   treaty   shall  in  the  states,  regulating  the  support  of 

not    contravene    the   Constitution    or    in-  paupers,    or   the    sale   of   goods    by    auc- 

vade    the    rights    of    other    departments.  tioneers,    or    by    hawkers    and    peddlers, 

Santos's  Case,    (1835)   2  Brock.    (U.  S.)  would   be   of   the   same    character.      The 

493,  7  Fed.  Cas.  No.  4,016.  police  of  the  several   states,  regarded   as 

separate  governments,    is   not    a   subject  - 

Police  power  of  states. —  An  attempt  on  matter  to  which  the  treaty-miking  power 

th#  part  of  the  United  States,  by  com-  extends.     And  it  is  not  'pre tended    that 


36  CONSTITUTION  [Art.  II,  sbo.  2 

the  treaties  which  admit  liquors,  the  pose  or  for  the  common  defense,  seem  to 
manufacture  of  other  countries,  into  this,  comprise  all  the  functions  of  the  execu- 
on  the  most  favorable  terms,  contain  any  tive  magistrate.  The  power  of  making 
stipulations  which  purport  to  limit  the  treaties  is,  plainly,  neither  the  one  nor 
legislation  of  the  several  states,  after  the  the  other.  It  relates  neither  to  the  ex- 
import  has  taken  the  character  of  prop-  ecution  of  the  subsisting  laws,  nor  to  the 
erty  within  a  state,  the  act  of  imports,-  enaction  of  new  ones;  and  still  leas  to 
tion  being  fully  accomplished  and  per-  an  exertion  of  the  common  strength.  Its 
fected.  Nothing  of  that  kind,  it  is  be-  objects  are  contracts  with  foreign  nations, 
iieved,  has  ever  been  or  will  be  attempted  which  have  the  force  of  law,  but  derive 
by  the  government  of  the  United  States.  it  from  the  obligations  of  good  faith. 
Pierce  v.  State,    (1843)    13  X.  H.  576.  Ihey    are    not    rules    prescribed    by    the 

sovereign  to  the  subject,  but  agreements 

Federalist. —  The   essence   of   the   legis-  between    sovereign    and    sovereign.      The 

lative  authority  is  to  enact  laws,  or,  in  power  in  question  seems  therefore  to  form 

other  words,  to   prescribe  rules   for   the  a    distinct    department,    and    to    belong, 

regulation  of  the  society;  while  the  execu-  properly,  neither  to  the  legislative  nor  to 

tion  of  the  laws,  and  the  employment  of  the  executive.     Hamilton,  in  The  Feder- 

the  common  strength,  either  for  this  pur-  alist,  No.  LXXV. 

2.  Over  Foreign  Extradition. —  a.  In  General. —  The  power  to  make 
treaties  is  given  by  the  Constitution  in  general  terms,  without  any  descrip- 
tion of  the  objects  intended  to  be  embraced  by  it ;  and,  consequently,  it  was 
designed  to  include  all  those  subjects  which  in  the  ordinary  intercourse  of 
nations  had  usually  been  made  subjects  of  negotiation  and  treaty,  and 
which  are  consistent  with  the  nature  of  our  institutions  and  the  distribution 
of  powers  between  the  general  and  state  governments.  And  without 
attempting  to  define  the  exact  limits  of  this  treaty-making  power,  or  to 
enumerate  the  subjects  intended  to  be  included  in  it,  it  may  safely  be 
assumed  that  the  recognition  and  enforcement  of  the  principles  of  public 
law,  being  one  of  the  ordinary  subjects  of  treaties,  were  necessarily  included 
in  the  power  conferred  on  the  general  government.  And  as  the  rights 
and  duties  of  nations  towards  one  another,  in  relation  to  fugitives  from 
justice,  are  a  part  of  the  law  of  nations,  and  have  always  been  treated  as 
such  by  the  writers  upon  public  law,  it  follows  that  the  treaty-making 
power  must  have  authority  to  decided  how  far  the  right  of  a  foreign  nation 
in  this  respect  will  be  recognized  and  enforced,  when  it  demands  the  sur- 
render of  any  one  charged  with  offenses  against  it. 

Per  Taney,  C.  J.,  in  Holmes  v.  Jennison,  (1840)   14  Pet.  569,  10  U.  S.   (L.  ed.)  679. 

The  illegality  of  an  arrest  by  state  officers,  following  which,  upon  warrant 
issued,  the  person  is  turned  over  to  a  United  States  marshal,  does  not  make 
the  taking  by  the  marshal  void. 

Kelly  v.  Griffin,   (1916)   241  U.  S.  6,  36  S.  Ct.  487,  60  U.  S.   (L.  ed.)   861. 

6.  No  Right  to  Extradition  Apart  from  Treaty. — A  foreign  govern- 
ment has  no  right,  by  the  law  of  nations,  to  demand  of  the  government  of 
the  United  States  a  surrender  of  a  citizen  or  subject  of  such  foreign  govern- 
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ment,  who  has  committed  a  crime  in  his  own  country,  and  is  afterwards 
found  within  the  limits  of  the  United  States.  It  is  a  right  which  has  no 
existence  without,  and  can  only  be  secured  by,  a  treaty  stipulation. 

Santos's  Case,  (1835)   2  Brock.  (U.  S.)  statutory    provisions    or    treaty    stipula- 

493,    7    Fed.    Cas.    No.    4,016.      See    also  tions,  courts  of  justice  are  neither  bound 

Ex  p.    Charlton,    (1911)    185    Fed.    880;  nor    authorized    to    remand    persons    for 

Ex  p.  McCabe,    (1891)    46  Fed.  373.  trial  to  a  foreign  government  whose  laws 

they  are  supposed  to  have  violated.    U.  S. 

It  seems  that  upon  principles  of  inter-  t?.   Davis,    (1837)    2  Sumn.    (U.  S.)    482, 

national   law,   and    independent   of   some  25  Fed.  Cas.  No.  14,932. 

c.  Limited  to  Enumerated  Offenses. — A  treaty  is  not  only  a  contract 
between  the  governments  entering  into  it,  but  by  virtue  of  Article  VI  of  the 
Constitution  it  is  also  the  supreme  law  of  the  land.  When  a  treaty  con- 
tains an  explicit  enumeration  of  the  offenses  for  which  persons  may  be 
extradited  under  it,  by  a  necessary  implication  the  person  surrendered 
under  it  is  only  allowed  and  held  within  the  jurisdiction  of  the  receiving 
government  for  the  purpose  of  a  trial  on  the  charge  specified  in  the  war- 
rant of  extradition.  For  the  latter  government  to  detain  such  person  for 
trial  on  any  other  charge  would  be  not  only  an  infraction  -of  the  contract 
between  the  parties  to  the  treaty,  but  also  a  violation  of  the  supreme  law 
of  this  land  in  a  matter  directly  involving  his  personal  rights. 

Ea>  p.  Hibbs,   (1886)   26  Fed.  431. 

d.  Matters  of  Judicial  Inquiry. —  Whether  the  government  is  bound  by 
the  treaty  compact  to  deliver  up  the  accused  for  offenses  committed  in 
another  country  which  are  not  crimes  by  our  laws,  whether  he  is  within  the 
description  of  persons  named  in  the  treaty  as  subject  to  extradition,  whether 
the  treaty  went  into  operation  and  became  obligatory  from  its  date  or  only 
from  its  ratification  by  assent  of  the  Senate  or  other  period  posterior  to 
the  date,  and  finally  whether  the  obligations  assumed  by  the  treaty  will  be 
fulfilled  or  not,  are  conditions  addressed  to  the  political  department  of  the 
government.  Over  these  questions  the  judiciary  has  no  immediate  control 
or  jurisdiction. 

In  re  Metzger,    (1847)    5   N.   Y.   Leg.  able   cause   first    proved    necessarily   im- 

Obs.  83,  17  Fed.  Cas.  No.  9,511,  wherein  ports    that    issuing    such    warrant    is    a 

the  court  further  said:     "  The  provision  judicial  act.    *     *    *     It  is  believed  this 

demanding  the  apprehension  and  commit-  doctrine  is  firmly  established  in  the  juris- 

ment  of  persons  charged  with  crimes  can-  prudence   of   this   country   and   England, 

not  be  carried  into  effect  in  this  country,  in   respect  to  the  surrender  of  fugitives 

but  by   aid   of   judicial    authority.     Xot  from   justice,   whether   the   obligation   to 

only  in  the  distribution  of  the  powers  of  surrender   is    deduced    from    the    law   of 

our  government  does  it  appertain  to  that  nations   or   is   recognized   only   when   ex 

branch  to  receive  evidence  and  determine  pressly  stipulated  by  treaty.    *    *    *    It 

upon  its  sufficiency  to  arrest  and  commit  seems   to  be   regarded   as   an   elementary 

for  criminal  offenses,  but  the  prohibition  principle   that    the    extradition    is    to   be 

of  the  Constitution  against  issuing  a  war-  effectuated    through    the    agency    of    the 

rant  to  seize  any  person  except  on  prob-  tribunals  of  justice  whose  province  it  is 
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to  determine  the  existence  of  reasonable  motion  as  a  cloak,  can  not  be  considered 

cause  for  the  charge  of  crime,  and  if  there  by    a    court    on   habeas   corpus,    but    the 

be   sufficient  evidence  to   justify  putting  Secretary  of  State  must  be  applied  to  for 

the   accused   upon    his   trial."     See   also  protection.     In   re   Lincoln,    (1916)    228 

Santos's  Case,    (1835)    2  Brock.    (U.  S.)  Fed.  70. 
493,  7  Fed.  Cas.  No.  4,016. 

When  a  treaty  embraces  a  provision  re- 

Whether  extradition  is  sought  for  polit-  quiring   the   investigation   of  charges   of 

ical  or  other  reasons. —  Where  the  treaty  crime  and   the  arrest   and   imprisonment 

provides  that  an  accused  person  shall  not  of  the  accused  as  for  trial,  it  drops  the 

De  tried  or  even  detained  upon  any  other  character  of  a  contract   merely   and   as- 

charge  than   that   for  which   extradition  Bumes  that  of  a  municipal  law  addressed 

had  been  asked,  an  objection  to  deporta-  to  the  civil  magistrates.     In  re  Metzger, 

tion  on  the  ground  that  political  motives  (1847)^  5   N.    Y.   Leg.   Obs.    83,    17    Fed. 

animated   the   prosecution   and   that   the  Cas.   No.   9,511. 
criminal    proceedings    had    been    set    In 

e.  Extent  of  Judicial  Inquiry. —  "  It  is  common  in  extradition  cases  to 
attempt  to  bring  to  bear  all  the  factitious  niceties  of  a  criminal  trial  at 
common  law.  But  it  is  a  waste  of  time.  For  while  of  course  a  man  is  not 
to  be  sent  from  the  country  merely  upon  demand  or  surmise,  yet  if  there 
is  presented,  even  in  somewhat  untechnical  form  according  to  our  ideas, 
such  reasonable  ground  to  suppose  him  guilty  as  to  make  it  proper  that  he 
should  be  tried,  good  faith  to  the  demanding  government  requires  his 
surrender.  Grin  v.  Shine,  187  U.  S.  181,  184.  See  Pierce  v.  Creecy,  210 
U.  S.  387,  405.  We  are  bound  by  the  existence  of  an  extradition  treaty  to 
assume  that  the  trial  will  be  fair." 

Glucksman  v.  Henkel,   (1911)  221  U.  S.  508,  31  S.  Ct.  704,  55  U.  S.   (L.  ed.)   830. 

/.  Prosecution  for  Another  Offense. —  When  a  person  has  been  sur- 
rendered by  a  foreign  country,  he  cannot  be  proceeded  against  for  an  offense 
for  which  he  was  not  extradited  and  for  which  under  the  treaty  his  sur- 
render could  not  have  been  demanded. 

U.  S.  v.  Rauscher,  (1886)  119  U.  S.  407,  7  8.  Ct.  234,  30  U.  S.  (L.ed.)  425;  Cosgrove 
v.  Winney,  (1899)    174  U.  S.  64,  19  S.  Ct.  598,  43  U.  S.   (L.  ed.)   897. 

Another  offense  committed  after  surrender But  without  giving  a  person 

an  opportunity  to  return  to  the  country  of  his  asylum,  he  may  be  prosecuted 
for  another  offense  committed  after  his  surrender. 

Collins  v.  Johnston,  (1915)  237  U.  S.  502,  35  S.  Ct.  649,  59  U.  S.  (L.  ed.)  1071; 
Collins  r.  (Weil,  (1909)  214  U.  S.  113,  29  S.  Ct.  573,  53  U.  S.   (L.  ed.)   933. 

g.  Not  a  Subject  of  Negotiation  by  a  State. —  Even  in  the  absence  of 
treaties  or  Acts  of  Congress  on  the  subject  the  extradition  of  a  fugitive  from 
justice  cannot  become  the  subject  of  negotiation  between  a  state  of  this 
Union  and  a  foreign  government. 

U.  S.  r.  Rauscher,  (1886)  119  U.  S.  fiee  also  People  v.  Curtis,  (1872)  50  N.  Y. 
114,  7  S.  Ct.  234,  30  U.  S.   (L.  ed.)   425.       321.  • 
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Affirmative  grants  of  power  to  the  gen- 
eral government  have  been  held  not  to  be 
inconsistent  with  the  exercise  of  the  same 
powers  by  the  states  while  the  power  re- 
mains dormant  in  the  hands  of  the  United 
States.  44  This  principle  is,  no  doubt,  the 
true  one,  in  relation  to  the  grants  of 
power,  to  which  it  is  applied  in  the  case 
above  mentioned  of  Sturgea  i\  Crownin- 
shield,  (1819)  4  Wheat.  (U.S.)  196.  For 
example,  the  grant  of  power  to  Congress 
to  establish  '  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United 
States,'  does  not  of  itself  carry  with  it 
an  implied  prohibition  to  the  states  to 
exercise  the  same  powers.  But  in  the 
same  case  of  Sturges  v.  Crowninshield, 
(1819)  4  Wheat.  (U.  S.)  196,  another 
principle  is  stated,  which  is  equally  sound, 
and  which  is  directly  applicable  to  the 
point  before  us;  that  is  to  say,  that  it 
never  has  been  supposed  that  the  con- 
current power  of.  state  legislation  ex- 
tended to  every  possible  case  in  which  its 
exercise  had  not  been  prohibited.  And 
that  whenever  *  the  terms  in  which  a 
power  is  granted  to  Congress  or  tne 
nature  of  the  power  requires  that  it  should 
be  exercised  exclusively  by  Congress,  the 
subject  is  as  completely  taken  from  the 
state  legislatures  as  if  they  had  been  ex- 
pressly forbidden  to  act  on  it.'  This  is 
the  character  of  the  power  in  question. 
From  its  nature,  it  can  never  be  dormant 
in  the  hands  of  the  general  government. 
The  argument  which  supposes  this  power 
may  be  dormant  in  the  hands  of  the  fed- 
eral government  is  founded,  we  think,  in 
a  mistake  as  to  its  true  nature  and  char- 
acter. It  is  not  the  mere  power  to  de- 
liver   up    fugitives    from    other    nations 


upon  demand;  but  the  right  to  determine 
whether  they  ought  or  ought  not  to  be 
delivered,  and  to  make  that  decision, 
whatever  it  may  be,  effectual.  It  is  the 
power  to  determine  whether  it  is  the  in- 
terest of  the  United  States  to  enter  into 
treaties  with  foreign  nations  generally, 
or  with  any  particular  foreign  nations, 
for  the  mutual  delivery  of  offenders  flee- 
ing from  punishment  from  either  country; 
or  whether  it  is  the  interest  and  true 
policy  of  the  United  States  to  abstain 
altogether  from  such  engagements,  and  to 
refuse,  in  all  cases,  to  surrender  them." 
Holmes  v.  Jennison,  (1840)  14  Pet.  576, 
10  U.  S.  (L.  ed.)  579. 

Prohibition  on  the  states. —  The  power 
to  make  treaties  is  not  only  general  in 
terms  without  any  express  limitation,  but 
it  is  accompanied  with  an  absolute  pro- 
hibition of  the  exercise  of  the  treaty 
power  by  the  states;  that  is,  in  the  mat- 
ter of  foreign  negotiations,  the  states 
have  conferred  the  whole  of  their  power, 
in  other  words,  all  the  treaty  powers  of 
sovereignty,  on  the  United  States.  Droit 
d'Aubaine,  (1857)  8  Op.  Atty.-Gen.  415. 
See  art.  I.,  sec.  10,  "  No  state  shall  enter 
into  any  treaty,  alliance,  or  confedera- 
tion," vol.  10,  p.  900. 

As  to  interstate  extradition,  see  infra, 
p.  256,  art.  IV.,  sec.  2,  providing  that 
k  a  person  charged  in  any  state  with  trea- 
son, felony,  or  other  crime,  who  shall  flee 
from  justice,  and  be  found  in  another 
state,  shall  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  • 
be  delivered  up,  to  be  removed  to  the 
state  having  jurisdiction  of  the  crime." 


3.  To  Acquire  Territory  —  a.  In  General. —  The  United  States  may 
acquire  territory  in  the  exercise  of  the  treaty-making  power  by  direct 
cession  as  the  result  of  war,  and  in  making  effectual  the  terms  of  peace, 
and  for  that  purpose  has  the  power  of  other  sovereign  nations. 


Dorr  p.  U.  S.,  (1904)  195  U.  S.  140, 
24  S.  Ct.  808,  49  U.  S.  (L.  ed.)  128, 
1  Ann.  Cas.  697.  See  also  Nelson  t?.  U. 
S.,   (1887)    30  Fed.  115. 

The  Constitution  confers  absolutely  on 
the  government  of  the  Union  the  powers 
of  making  war  and  of  making  treaties; 
consequently  that  government  possesses 
the  power  of  acquiring  territory  either 
by  conquest  or  by  treaty.    American  Ins. 


Co.  tf.   356   Bales   Cotton,    (1828)    1   Pet. 
541,  7  U.  S.   (L.  ed.)   242. 

This  power  necessarily  implies  the  rig1 
to  purchase  new  territory;  and  when  the 
power  has  been  exercised,  and  territory 
purchased,  the  title,  immediately  upon  an 
exchange  of  ratification,  vested  in  the 
United  States.  U.  S.  t\  Nelson,  (1886) 
29  Fed.  204. 


I.  Power  to  Prescribe  Status  of  Inhabitants  of  Acquired  Territory. 
—  The  power  to  acquire  territory  by  treaty  implies  not  only  the  power  to 
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govern  such  territory,  but  to  prescribe  upon  what  terms  the  United  States 
will  receive  its  inhabitants  and  what  their  status  shall  be. 

Downes  t\  Bidvell,   (1901)   182  U.  S.  279,  21  S.  Ct.  770,  45  U.  S.   (L.  ed.)   1088. 

c.  Authority  of  Congress  over  Territory  Freed  from  Foreign 
Country.—  When  the  United  States  enforced  the  relinquishment  by  Spain 
of  her  sovereignty  in  Cuba,  and  determined  to  occupy  and  control  that 
island  until  there  was  complete  tranquillity  in  all  its  borders  and  until  the 
people  of  Cuba  had  created  for  themselves  a  stable  government,  it  succeeded 
to  the  authority  of  the  displaced  government  so  far  at  least  that  it  became 
its  duty,  under  international  law  and  pending  the  pacification  of  the  island, 
to  protect  in  all  appropriate  legal  modes  the  lives,  the  liberty,  and  the 
property  of  all  those  who  submitted  to  the  authority  of  the  representatives 
of  this  country.  That  duty  was  recognized  in  the  Treaty  of  Paris,  and  the 
Act  of  June  6,  1900,  so  far  as  it  applied  to  cases  arising  in  Cuba,  was  in  aid 
or  execution  of  that  treaty  and  in  discharge  of  the  obligations  imposed  by 
its  provisions  upon  the  United  States.  The  power  of  Congress  to  make  all 
laws  necessary  and  proper  for  carrying  into  execution  as  well  the  powers 
enumerated  in  section  8  of  Article  I  of  the  Constitution  as  all  others  vested 
in  the  government  of  the  United  States,  or  in  any  department  or  the  officers 
thereof,  includes  the  power  to  enact  such  legislation  as  is  appropriate  to 
give  efficacy  to  any  stipulations  which  it  is  competent  for  the  President  by 
and  with  the  advice  and  consent  of  the  Senate  to  insert  in  a  treaty  with  a 
foreign  power. 

Neely  i\  Henkel,  (1901)   180  U.  S.  121,  21  S.  Ct.  302,  45  U.  S.  (L.  ed.)  448. 

4.  To  Provide  for  Exercise  of  Judicial  Authority  Abroad.—  The  treaty- 
making  power  vested  in  our  government  extends  to  all  proper  subjects  of 
negotiation  with  foreign  governments.  It  can,  equally  with  any  of  the 
former  or  present  governments  of  Europe,  make  treaties  providing  for  the 
exercise  of  judicial  authority  in  other  countries  by  its  officers  appointed  to 
reside  therein. 

In  re  Ross,  (1891)  140  U.  S.  463,  11  giving  effect  to  a  treaty  providing  for  the 
S.  Ct  897,  35  U.  S.   (L.  ed.)   581.  adjustment  of  civil  controversies  of  Amer- 

ican citizens  arising  in  the  country  wit 

Establishing  tribunals  for  American  which  the  treaty  was  made  is  valid, 
citizens    abroad. —  An    Act    of    Congress       Forbes  t?.  Scannell,  (1859)   13  Cal.  281. 

5.  Appointment  of  Consul  as  Administrator. —  It  is  within  the  treaty 
making  power  to  provide  that  "  If  any  citizen  of  either  of  two  contracting 
parties  shall  die  without  will  or  testament,  in  any  of  the  territories  of  the 
other,  the  consul  general  or  consul  of  the  nation  to  which  the  deceased 
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belonged,  or  the  representative  of  such  consul  general  or  consul  in  his 
absence,  shall  have  the  right  to  intervene  in  the  possession,  administration 
and  judicial  liquidation  of  the  estate  of  the  deceased,  conformably  with 
the  ldws  of  the  country,  for  the  benefit  of  the  creditors  and  legal  heirs." 
In  re  Wyman   (1906)   191  MaBS.  276,  77  N.  E.  379,  114  Am.  St.  Rep.  601. 

6.  To  Abolish  Disabilities  of  Aliens. —  The  residence  of  citizens  of  one 
country  within  the  territory  of  another,  and  the  removal  of  their  disability 
from  alienage  to  hold,  transfer,  and  inherit  property,  are  proper  subjects 
of  treaty  arrangement. 

Geofroy    v.    Riggs,    (1890)     133    U.    S.  country.      Chirac    v.    Chirac,     (1817)     2 

266,  10  S.  Ct.  295,  33  U.  S.   (L.  ed.)   642.  Wheat.  259,  4  U.  S.   (L.  ed.)  234. 
See    also    U.    S.    r.    Fortv-three    Gallons 

Whiskey,   (1876)   93  U.  S.   197,  23  U.  S.  To  inherit  land.— It  is  within  the  power 

(L.   ed.)    846;    People   r.    Gerke,    (1855)  of  the  United  States,  by  treaty,  to  rem- 

5  Cal.  384;  Wunderle  r.  Wunderle,  (1893)  edy    the    disability    of    aliens    to    inherit 

144  111.  40,  33  N.  E.  195,  19  L.  R.  A.  84;  real    estate    within    the    several    states. 

Opel  r.    Shoup,    (1896)    100   la.    424,   69  Bahuaud   v.   Bize,    (1901)    105   Fed.   485. 

N.  W.  560,  37  L.  R.  A.  583;  Droit  d'Au-  See    also   Geofroy   i\    Riggs,    (1890)    133 

baine,   (1857)   8  Op.  Atty.-Gen.  411.  U.  S.  268,  10  S.  Ct.  295,  33  U.  S.  (L.  ed.) 

642;   Hauenstein  v.  Lynham,    (1879)    100 

Conditions  on  which  aliens  may  reside.  U.  S.  483,  25  U.  S.   (L.  ed.)   628,  saying 

—  If  the  treaty-making  power  is  author-  that   the   treaty-making   clause   is   retro- 

ized  to  determine  what  foreigners  shall  be  active  as  we\l  as  prospective, 
permitted  to  come  into  and  reside  within 

the  country,  and  also  who  shall  be  ex-  A  treaty  with  France,  providing  in  case 
eluded,  it  must  have  the  power  generally  of  the  death  of  any  citizen  of  France  in 
to  determine  and  prescribe  upon  what  the  United  States,  without  any  testamen- 
terms  and  conditions  such  as  are  admitted  tary  executor  by  him  appointed,  the  con- 
shall  be  permitted  to  remain.  In  re  sul  shall  have  the  right  to  appear,  per- 
Tiburcio   Parrott,    (1880)    1    Fed.   508.  sonally  or  by  delegate,  in  all  proceedings 

on  behalf  of  the  absent  or  minor  heirs. 

To   purchase   land. —  A    treaty   with   a  was  within  the  treaty-making  power,  and 

foreign   country  which  gives  to   the  cit-  the  placing  of  a  delegate  before  the  court 

izens  of   that  country  the  right  to  pur-  as  representing  absent  heirs  precludes  the 

chase  and  hold  land  in  the  United  States,  appointment  of  any  attorney  to  represent 

and   removes  the  incapacity  of   alienage,  them.     Rabasse's   Succession,    (1895)    47 

pkces  the  parties  in  precisely  the  same  La.  Ann.   1452,   17  So.   867,  49  Am.   St. 

situation  as  if  they  were  citizens  of  this  Rep.  433. 

7.  To  Regulate  Fisheries. —  The  United  States  has  power  to  enter  into 
treaty  stipulations  for  the  regulation  of  fisheries  along  an  international 
boundary.  The  regulation  of  fisheries  in  navigable  waters  within  the  terri- 
torial limits  of  the  several  states,  in  the  absence  of  federal  treaty,  is  a  sub- 
ject of  state  rather  than  of  federal  jurisdiction. 

Treaties  —  Fisheries,   (1898)   22  Op.  Atty.-Gen.  214. 

8.  With  the  Indian  Tribes. —  The  power  to  make  treaties  with  the  Indian 
tribes  is  coextensive  with  the  power  to  make  treaties  with  foreign  nations. 

U.  S.  v.  Forty-three  Gallons  Whiskey,  To  make  treaties  with  Indian  tribes  is 

(1876)    93  U.  S.   197,  23  U.  S.    (L.  ed.)  a  power  conferred  by  this  clause.     Inas- 

846.     See  also  Dick  v.  U.  S.,   (1908)   208  much   as   the   power   is  given   in  general 

U.  S.   340,  28  S.   Ct.   399,   52  U.  S.    (L.  terms,  without  any  description  of  the  ob- 

ed.)    520.  jects  intended  to  be  embraced  within  its 
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scope,  it  must  be  assumed  that  the  f ram- 
era  of  the  Constitution  intended  that  it 
should  extend  to  all  those  objects  which 
in  the  intercourse  of  nations  had  usually 
been  regarded  as  the  proper  subjects  of 
negotiation  and  treaty,  if  not  inconsist- 
ent with  the  nature  of  our  government 
and  the  relation  between  the  states  and 
the  United  States.  Holden  v.  Joy,  (1872) 
17  Wall.  242,  21  U.  S.    (L.  ed.)    523. 

When  the  national  or  tribal  relation  of 
Indians  has  been  established  by  the  politi- 
cal departments  the  courts  are  bound  by 
it.  Graham  v.  U.  S.,  (1895)  30  Ct.  CI. 
333. 

Issuing  bonds  under  treaties  with  In- 
dians.— An  engagement  to  pay  .money  is 
certainly  within  the  provision  of  the 
treaty-making  power,  and  such  an  engage- 
ment is  not  carried  beyond  that  province 
by  the  circumstances  that  it  provides  for 
issuing,  through  the  agency  of  a  particu- 
lar officer,  an  obligation  to  pay  money  at 
a  particular  time;  for  such,  in  effect,  is  a 
bond,  and  the  secretary  of  the  treasury 
may  execute  a  treaty  that  stipulates  for 
the  issuing  of  bond*.  Choctaw  Indians, 
(1870)    13  Op.  Atty.-Gen.  358. 

Grants  of  land. —  By  this  power  the 
President  and  Senate  of  the  United 
States  can  make  a  treaty  with  any  In- 
dian tribe,  extending  to  all  objects  which, 
in  the  intercourse  of  nations,  have  usually 
been  regarded  as  the  proper  subject  of 
negotiation  and  treaty,  if  not  inconsistent 
with  the  nature  of  our  government  and 
the  relation  between  the  states  and  the 
United  States.  This  treaty-making  power 
can  make  a  sale  or  grant  of  land  without 
an  Act  of  Congress.  It  can  lawfully  pro- 
vide that  a  patent  shall  issue  to  convey 
lands  which  belong  to  the  United  States, 
without  the  consent  of  Congress,  and  in 
such  case  the  grantee  will  have  a  good 
title.  U.  S.  v.  Reese,  (1879)  5  Dill.  (U. 
6.)   405,  27  Fed.  Cas.  No.  16,137. 

The  penal  legislation  of  Congress  may 

constitutionally  be  extended  to  embrace 
Indians  in  the  Indian  country  by  the 
mere  force  of  a  treaty,  whenever  it  op- 
erates of  itself,  without  the  aid  of  any 
legislative  provision.  Ex  p.  Crow  Dog, 
(1S83)  109  U.  S.  567,  3  S.  Ct.  396,  27 
U.  S.   (L.  ed.)    1030. 

Authority  of  Congress  to  legislate. — 
"  Plenary  authority  over  the  tribal  re- 
lations of  the  Indians  has  been  exercised 
by  Congress  from  the  beginning,  and  the 
power  has  always  been  deemed  a  politi- 
cal one,  not  subject  to  be  controlled  by 
the  judicial  department  of  the  govern- 
ment. Until  the  year  1871  the  policy  was 
pursued  of  dealing  with  the  Indian 
tribes  by  means  of  treaties,  and,  of  course, 


a  moral  obligation  rested  upon  Congress 
to  act  in  good  faith  in  performing  the 
stipulations  entered  into  on  its  behalf. 
But,  as  with  treaties  made  with  foreign 
nations,  Chinese  Exclusion  Case,  (1889) 
130  U.  S.  581,  600,  the  legislative  power 
might  pass  laws  in  conflict  with  treaties 
made  with  the  Indians.  Thomas  0.  Gay, 
(1898)  169  U.  S.  264,  270;  Ward  v.  Raee 
Horse,  (1896)  163  U.  S.  504,  511;  Spald- 
ing v.  Chandler,  (1896)  160  U.  S.  394, 
405;  Missouri,  etc.,  R.  Co.  v.  Roberts, 
(1894)  152  U.  S.  114,  117;  The  Cherokee 
Tobacco,  (1870)  11  Wall.  (U.  S.)  616. 
The  power  exists  to  abrogate  the  pro- 
visions of  an  Indian  treaty,  though  pre- 
sumably such  power  will  be  exercised  only 
when  circumstances  arise  which  will  not 
only  justify  the  government  in  disregard- 
ing the  stipulations  of  the  treaty,  but  may 
demand,  in  the  interest  of  the  country, 
and  the  Indians  themselves,  that  it 
should  do  so.  When,  therefore,  treaties 
were  entered  into  between  the  United 
States  and  a  tribe  of  Indians  it  was  never 
doubted  that  the  power  to  abrogate  ex- 
isted in  Congress,  and  that  in  a  con- 
tingency such  power  might  be  availed  of 
from  considerations  of  governmental  pol- 
icy, particularly  if  consistent  with  perfect 
good  faith  towards  the  Indians.  In 
U.  S.  r.  Kagama,  (1886)  118  U.  S.  375, 
speaking  of  the  Indians,  the  court  said 
(382) :  ' After  an  experience  of  a  hun- 
dred years  of  the  treaty-making  system 
of  government,  Congress  has  determined 
upon  a  new  departure  —  to  govern  them 
by  Acts  of  Congress.  This  is  seen  in  the 
Act  of  March  3,  1871,  embodied  in  sec. 
2079  of  the  Revised  Statutes:  "No  In- 
dian nation  or  tribe,  within  the  territory 
of  the  United  States,  shall  be  acknowl- 
edged or  recognized  as  an  independent 
nation,  tribe,  or  power,  with  whom  the 
United  States  may  contract  by  treaty; 
but  no  obligation  of  any  treaty  lawfully 
made  and  ratified  with  any  such  Indian 
nation  or  tribe  prior  to  March  third,  eigh- 
teen hundred  and  seventy-one,  shall  be 
hereby  invalidated  or  impaired."  ' M  Lone 
Wolf  r.  Hitchcock,  (1903)  187  U.  S.  553, 
23  S.  Ct.  216,  47  U.  S.  (L.  ed.)  299.  See 
R.  S.  sec.  2079,  title  Indians,  vol.  3,  p.  770 
and  Conlev  r.  Ballinger,  (1910)  216  U. 
S.  84,  30  S.  Ct.  224,  54  U.  S.  (L.  ed.) 
393;  Loman  v.  Paullin,  (1915)  51  Okla. 
294,  152  Pac.  73. 

Conclusive  on  the  courts. — When  a 
treaty  has  been  made  by  the  proper  fed- 
eral authority,  and  ratified,  it  becomes 
the  law  of  the  land,  and  the  courts  have 
no  power  to  question,  or  in  any  manner 
look  into,  the  power  or  rights  of  the  na- 
tion or  tribe  with  whom  it  is  made.  The 
action  of  the  treaty-making  power  is  con- 
clusive upon  such  inquiry.  Maiden  t\ 
Ingersoll,    (7859)    6  Mich.  376. 
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III.  Authority  of  Congress 

1.  To  Abrogate  a  Treaty. —  Congress,  by  legislation,  and  so  far  as  the 
people  and  authorities  of  the  United  States  are  concerned,  can  abrogate  a 
treaty  made  between  this  country. and  another  country  which  has  been 
negotiated  by  the  President  and  approved  by  the  Senate. 


La  Abra  Silver  Miit.  Co.  v.  U.  S., 
(1899)  175  U.  S.  460,  2(,  S.  Ct.  168,  44 
U.  S.  (L.  ed.)  223.  See  afso  Head  Money 
Canes,  (1884)  112  U.  S.  580,  599,  5 
S.  Ct.  247,  28  U.  8.  (L.  ed.)  798;  Whitney 
r.  Robertson,  (1888)  124  U.  S.  190,  194, 
8  S.  Ct.  456,  31  U.  S.  (L.  ed.)  386; 
Chinese  Exclusion  Case,  (1889)  130  U.  S. 
5S1,  600,  9  S.  Ct.  623,  32  U.  S.  (L.  ed.) 
106S;  Fong  Yue  Ting  v.  U.  S.,  (1893) 
149  U.  S.  698,   721,   13   S.   Ct.    1016,  37 


U.  3.  (L.  ed.)  905.  See  also  infra,  art. 
VI,  providing  that  4t  this  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shall  be 
bound  thereby,  anything  in  the  consti- 
tution or  laws  of  any  state  to  the  con- 
trary notwithstanding." 


2.  Need  of  Legislation  to  Give  Effect  to  Treaties.— Treaties  made 
between  the  United  States  and  foreign  powers  often  contain*  special  pro- 
visions, which  do  not  execute  themselves,  but  require  the  interposition  of 
Congress  to  carry  them  into  effect,  and  Congress  has  constantly  in  such 
cases  legislated  on  the  subject ;  yet  although  the  power  is  given  to  the  execu- 
tive, with  the  consent  of  the  Senate,  to  make  treaties,  the  power  is  nowhere 
in  positive  terms  conferred  upon  Congress  to  make  laws  to  carry  the  stipula- 
tions of  treaties  into  effect.  It  has  bfcen  supposed  to  result  from  the  duty  of 
the  natinonal  government,  to  fulfill  all  the  obligations  of  treaties. 


Prigg  v.  Pennsylvania,  (1842)  16  Pet. 
619,  10  U.  S.   (L.  ed.)    1060. 

"  The  principle  thus  stated  has  been 
generally  accepted  as  a  true  interpre- 
tation of  the  constitutional  provisions 
relating  to  the  subject  of  treaties.  It 
establishes  that  there  is  a  class  of  treaties 
which,  without  legislation,  does  not  be- 
come self-executing  as  a  rule  of  mu- 
nicipal law.  A  statement  is  given  of 
such  provisions  of  treaties  as  come  within 
this  class;  as  when  the  terms  of  the 
stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform 
a  particular  act.  But  the  decision  does 
not  enumerate  or  define  the  limitations 
of  the  whole  class.  In  the  treaty-mak- 
ing power  conferred  on  the  President  the 
implication  exists  that  the  power  is  to  be 
exercised  by  him,  subject  to  the  limita- 
tion of  the  Constitution.  If,  in  time  of 
peace,  he  should  provide  by  the  stipula- 
tions of  a  treaty  for  the  quartering  of 
soldiers  in  any  house  without  the  con- 
sent of  the  owner,  such  a  stipulation 
would  be  simply  void,  because  forbidden 
by  the  Constitution  to  every  department 


of  the  government.  But  where  the  gov- 
ernment of  the  United  States  has  power 
under  the  Constitution  over  a  subject, 
although  that  power  may  be  vested'  by  the 
Constitution  exclusively  in  Congress,  it 
has  been  claimed  that  in  the  making  of 
treaties  such  power  may  be  exercised  by 
the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  without  the 
co-operation  of  the  House  of  Representa- 
tives or  Act  of  Congress."  Caveats  for 
Patents  for  Inventions,  (1889)  19  Op. 
Atty.-Oen.  276. 

A  treaty,  though  it  be  as  such  a  pro- 
vision of  the  supreme  law  of  the  land, 
yet  may  require  the  enactment  of  a  stat- 
ute to  regulate  the  details  of  a  process 
or  of  the  right  embraced  in  its  stipula- 
tion, but  such  necessity  for  its  existence 
does  not  affect  the  question  of  the  legal 
force  of  the  treaty  prr  se.  Copyright  Ci  n- 
vention  with  Great  Britain,  (1854)  6  Op. 
Atty.-Gen.  293. 

No  enabling  Act  of  Congress  is  requisite 
in  the  premise*. — Whether,  when  a  treaty 
lias  been  duly  made  and  ratified,  there  ia 


44  CONSTITUTION  [Art.  II,  sec.  2 

need  or  not  of  an  Act  of  Congress  to  give  treaty.     That  undeniably  belongs  to  the 

effect   to  any  of  its   stipulations,   is   an-  President  and  Senate.     Ambassadors  and 

other   matter,    and    wholly    irrelevant   to  Other  Public  Ministers  of  U.  S.,    (1855) 

the   question    of    the   power   to   make    a  7  Op.  Atty.-Oen.  196. 

3.  Without  Authority  to  Nullify  Titles  Confirmed  by  Treaty.— Con- 
gress is  bound  to  regard  the  public  treaties,  and  it  has  no  power  to  organize 
a  board  of  revision  to  nullify  titles  confirmed  many  years  before  by  the 
authorized  agents  of  the  government. 

Reichart  t\  Felps,  (1867)   6  Wall.  165,  18  U.  S.   (L.  ed.)   849. 

4.  Postal  Conventions  with  Foreign  Countries. —  From  the  foundation 
of  the  government  to  the  present  day,  the  Constitution  has  been  interpreted 
to  mean  that  the  power  vested  in  the  President  to  make  treaties,  with  the 
concurrence  of  two-thirds  of  the  Senate,  does  not  exclude  the  right  of  Con- 
gress to  vest  in  the  postmaster-general  power  to  conclude  conventions  with 
foreign  governments  for  the  cheaper,  safer,  and  more  convenient  carriage 
of  foreign  mails.  The  existence  of  such  a  power  in  Congress  may,  perhaps, 
be  worked  out  from  the  authority  given  to  that  body  in  the  seventh 
clause  of  section  8,  Article  I.,  of  the  Constitution,  to  establish  post-offices 
and  post-roads.  This  has  always  been  construed  to  mean  the  power  to 
organize  and  carry  on  the  post-office  department. 

Postal  Conventions  with  Foreign  Countries,   (1890)    19  Op.  Atty.-Gen.  520. 

IV.  Authority  of  Other  Party  to  Ratify  Treaty 

A  court  is  not  authorized  to  inquire  and  decide  whether  the  person  who 
ratified  the  treaty  on  behalf  of  a  foreign  nation  had  the  power,  by  its  con- 
stitution and  laws,  to  make  the  engagements  into  which  he  entered. 

Doe  v.  Braden,   (1850)    10  H(,\v.  057,  14  U.  S.    (L.  ed.)    1090. 

V.  Treaty  Inures  to  Successors  of  Sovereign 

A  treaty  with  a  sovereign  as  such  inures  to  his  successors  in  the  govern- 
ment of  the  country. 

The  Sapphire,   (1870)    11  Wall.  168,  20  U.  S.   (L.  ed.)    127. 

VI.  Time  Treaty  Takes  Effect 

A  treaty  is  to  be  regarded  as  taking  effect  from  its  date,  unless  a  different 
period  is  fixed  by  the  contracting  parties,  or  must  be  adopted  in  order  to 
fulfill  their  manifest  intention.  It  must  necessarily  be,  in  effect,  a  question 
of  intention,  and  the  public  law,  the  same  as  municipal,  implies  the  inten- 
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tion  of  the  parties,  to  be,  when  not  defined  by  themselves,  that  these  con- 
tracts shall  have  effect  from  the  time  of  their  execution. 

In  re  Metzger,  (1847)  5  N.  Y.  Leg.  Obs.  83,  17  Fed.  Cas.  No.  9,511. 

VII.  Suspension  of  Treaties  by  War 

Treaties  stipulating  for  permanent  rights  and  general  arrangements, 
and  professing  to  aim  at  perpetuity  and  to  deal  with  the  case  of  war  as  well 
as  of  peace,  do  not  cease  on  the  recurrence  of  war,  but  are,  at  most,  only 
suspended  while  it  lasts ;  and  unless  they  are  waived  by  the  parties,  or  new 
and  repugnant  stipulations  are  made,  they  revive  in  their  operation  at  the 
return  of  peace. 

Society,  etc.,  v.  New  Haven,  (1823)  8  Wheat.  494,  5  U.  S.  (L.  ed.)  062. 

Vm.  Temporary  Convention  Respecting  Boundary 

A  convention  entered  into  between  the  rendered  necessary  by  national  differences 

United   States  and   Great   Britain  as  to  involving    the   faith    of   the   nation    and 

the   boundary    line    between    the    United  entitled  to  the  respect  of  the  court.    The 

States    and    the   British    possessions    ad-  power  to  make  and  enforce  such  a  tem- 

joining  the  Territory  of  Washington,  was  porary  convention  respecting  its  own  ter- 

not  a  treaty  within  the  meaning  of  the  ritory  is  a   necessary  incident   to  every 

Constitution,   and,   as   a   treaty,   the  su-  national  government   and    inheres   where 

preme  law  of  the  land,  conclusive  on  the  the  executive  power  is  vested.     Watts  V. 

court,  but  was  a  provisional  arrangement  U.  8.,  (1870)   1  Wash.  Ter.  204. 
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4  The  President  *  *  *  shall  nominate,  and  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  ambassadors,  other  public 
ministers  and  consuls,  judges  of  the  Supreme  Court,  and  all  other 
officers  of  the  United  States,  whose  appointments  are  not  herein  other- 
wise provided  for,  and  which  shall  be  established  by  law:  but  the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers, 
as  they  think  proper,  in  the  President  alone,  in  the  courts  of  law,  or 
in  the  heads  of  departments." 

L  "  By  and  With  the  Advice  and  Consent  of  the  Senate,"  47. 

1.  In  General,  47. 

2.  To  Fill  Vacancy  Created  by  Dismissal  by  President,  47. 

3.  Restoration  of  Dismissed  Officer,  47. 

4.  Restoration  After  Acceptance  of  Resignation,  48. 

5.  Power  of  Senate  Limited  to  Affirmation  or  Rejection,  48. 

6.  Upon  Increase  of  Duties  of  the  Office,  48. 

7.  Appointments  by  President  Confirmed  by  Senate,  48. 

8.  Ineligible  at  Time  of  Nomination  and  Confirmation,  48. 

II.  Ambassadors,  Public  Ministers,  and  Consuls,  49. 

III.  Who  Are  Officers  of  the  United  States,  50. 

1.  In  General,  50. 

2.  Who  Are  "  Inferior  "  Officers,  51. 

3.  Master  in  Chancery,  51. 

4.  Chaplain  of  Army  Hospital,  51. 

5.  Pension  Surgeon,  51. 

6.  Cashier  of  the  Mint,  52. 

7.  Customs  Merchant  Appraiser,  52. 

8.  Customs  Clerk,  000 

9.  Assistant  Assessor,  52. 

10.  Special  Agent  of  General  Land  Office,  52. 

11.  Letter  Carrier,  52. 

12.  Deputy  Surveyor,  53. 

13.  State  Officer  Issuing  Federal  Process,  53. 

IV.  *"  Appointments  Not  Herein  Otherwise  Provided  For,"  53. 

V.  Power  of  Congress,  54. 

1.  To  Control  Appointment  of  Constitutional  Officers,  54. 

2.  Non-constitutional  Offices  to  Be  Established  by  Law,  54. 

3.  Power  to  Prescribe  Qualifications  and  Conditions,  54. 

a.  Appointee    to    Comply    with    Conditions    Prescribed    by 

Statute,  54. 

b.  Establishing  Ciinl  Service  Commission,  55, 
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4.  To  Vest  Appointments  "  in  the  Heads  of  Departments,"  55. 

5.  To  Vest  Appointments  "  in  the  Courts  of, Law'1  56. 

6.  Selection  of  Appointing  Power  in  Discretion  of  Congress,  56. 

7.  Power  U>  Make  Appointments,  57. 

VI.  No  Appointment  Without  Commission,  57. 
VII.  Antedating  Appointments,  57. 
VIII.  Courts  Have  No  Supervising  Powek,  58. 

IX.  No  Vested  Interest  in  an  Office,  58. 

X.  Power  ok  Removal,  58. 

1.  Power  of  President  to  Remove,  58. 

2.  As  Incident  to  the  Power  of  Appointment,  60, 

3.  Effected  by  Appointment  of  Another,  61. 

4.  Removal  of  Inferior  Officers,  61. 

I.  "By  and  With  the  Advice  and  Consent  of  the  Senate  " 

1.  In  General. —  The  appointment  of  all  officers  of  the  United  States 
belongs  to  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
where  an  appointment  thereof  is  not  otherwise  provided  for  in  the  Consti- 
tution itself  or  by  legislative  enactment. 

Assistant  Collector  at  New  York,  (1885)  18  Op.  Atty.-Gen.  08.  See  also  Appoint- 
ments in  Treasury  Department,   (1875)    15  Op.  Atty.-Gen.  3. 

2.  To  Fill  Vacancy  Created  by  Dismissal  by  President.—  The  dismissal 
of  an  officer  of  the  army  by  the  President  creates  a  vacancy  which  can  be 
filled  only  by  a  new  and  original  appointment,  to  which,  by  the  Constitu- 
tion, the  advice  and  consent  of  the  Senate  are  necessary ;  unless  the  vacancy 
occurs  in  the  recess  of  that  body,  in  which  case  the  President  can  grant  a 
commission  to  expire  at  the  end  of  its  next  succeeding  session. 

U.  S.  v.  Corson,  (1885)   114  U.  S.  619,  5  S.  Ct  11-58,  29  U.  S.   (L.  ed.)  254. 

3.  Restoration  of  Dismissed  Officer. —  An  officer  once  entirely  severed 
from  the  army  by  the  constitutional  action  of  the  President,  and  more 
particularly  if  the  place  has  been  filled  by  a  new  appointment  confirmed  by 
the  Senate,  cannot  afterwards  be  restored  to  his  former  position  by  any 
action  of  the  President  alone. 

Montgomery  v.  U.  S.,  (1884)   19  Ct.  CI.  the  army  or  navy  is  one  plainly  within 

375.    See  also  Bennett  f>.  U.  S.,  (1884)   19  the    competency    and    discretion    of    the 

Ct.  CI.  379;  Palen  t?.  U.  S.,  (1884)   19  Ct.  President,  hy   and  with   the   advice   and 

CI.  389;  Vanderslice  r.  U.  S.,   (1884)    19  consent   of  the  Senate.     Navy   Efficiency 

Ct.    CI.    481.     See    also    Corson's    Ca*e,  Act,   (1856)   8  Op.  Atty.-Gen.  223. 
(1881)  17  Ct.  CI.  344. 

A  sentence  and  dismissal  from  service 

The  power  to  restore  an  officer  by  ap-      approved  by  the  President  cannot  be  an- 

pointment  and  commission  to  lost  rank  in      nulled.—  The  officer  dismissed  can  be  re- 
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stored  only  by  a  new  nomination  by  the  Where  the  President  is  authorized  hy 

President,  confirmation  by  the  Senate  and  law  to  reinstate  a  discharged  army  om- 

all   the  requisites  to  constitute  an  orig-  cer,  he  may  do  so  without  the  advice  and 

inal  appointment  to  office.     Sentences  of  consent   of    the    Senate.      Collins's    Ca*e, 

Courts  Martial,   (1843)    4  Op.  Attv.-Gcn.  (1879)    15  Ct.  CI.  22,  reaffirming   (1878) 

274.  14  Ct.  CI.  568. 

4.  Restoration  After  Acceptance  of  Resignation.—  When  a  resignation 
has  been  accepted,  the  officer  ceases  to  hold  the  office,  and  nothing  can 
reinstate  him  short  of  a  new  nomination  and  confirmation,  when  the  ofljce 
is  one  of  the  kind  to  which  a  nomination  and  confirmation  by  the  Senate 
are  necessary. 

Mimmack  v.  U.  S.,   (1878)   97  U.  S.  437,  24  U.  S.   (L.  ed.)    1067. 

5.  Power  of  Senate  Limited  to  Affirmation  or  Rejection. —  The  Senate 
cannot  originate  an  appointment.  Its  constitutional  action  is  confined  to 
the  simple  affirmation  or  rejection  of  the  President's  nominations,  and 
such  nominations  fail  whenever  it  rejects  them.  The  Senate  may  suggest 
conditions  and  limitations  to  the  President,  but  it  cannot  vary  those  sub- 
mitted by  him,  for  no  appointment  can  be  made  except  on  his  nomination 
agreed  to  without  qualification  or  alteration. 

Power  of  Senate  Respecting  Nominations  to  Office,   (1837)   3  Op.  Atty.-Oen.  188. 

6.  Upon  Increase  of  Duties  of  the  Office. —  When  additional  duties  are 
devolved  upon  officers  by  an  Act  of  Congress  germane  to  the  offices  already 
held  by  them,  it  is  not  necessary  that  they  should  be  again  appointed  by 
the  President  and  confirmed  by  the  Senate.  Congress  may  increase  the 
power  and  duties  of  an  existing  office  without  thereby  rendering  it  neces- 
sary that  the  incumbent  should  be  again  nominated  and  appointed. 

Shoemaker  v.  U.  S.,  (1893)   147  U.  S.  301,  13  S.  Ct.  282,  37  U.  S.  (L.  ed.)   170. 

7.  Appointments  by  President  Confirmed  by  Statute. —  When  the  Presi- 
dent made  appointments  before  the  passage  of  any  law  authorizing  them, 
and  subsequently  made  known  the  fact  to  Congress,  and  by  Act  of  Con- 
gress the  appointments  theretofore  made  were  confirmed,  it  was  not  neces- 
sary that  the  persons  so  appointed  by  the  President  and  confirmed  by 
statute  should  be  again  nominated  to  the  Senate  for  its  advice  and  consent. 

Chaplains  for  Army  Hospitals,    (1863)    10  Op.  Atty.-Gen.  449. 

8.  Ineligible  at  Time  of  Nomination  and  Confirmation.—  The  nomina- 
tion and  confirmation  of  a  person  who  at  the  time  is  ineligible  for  the  office 
by  force  of  Article  I.,  section  6,  cannot  be  made  the  basis  of  his  appoint- 
ment to  such  office  after  such  ineligibility  ceases. 

Appointment  to  Civil  Office,  (1883)   17  Op.  Atty.-Gen.  522, 
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EL.  Ambassadors,  Public  Ministers,  and  Consuls 

The  President  has  power  by  the  Constitution  to  appoint  diplomatic 
agents  of  the  United  States  of  any  rank,  at  any  place,  and  at  any  time,  in 
his  discretion,  subject  always  to  the  constitutional  conditions  of  relation 
to  the  Senate.  The  power  to  appoint  diplomatic  agents,  and  to  select  for 
employment  any  one  out  of  the  varieties  of  the  class,  according  to  his  judg- 
ment of  the  public  service,  is  a  constitutional  function  of  the  President, 
not  derived  from  nor  limited  by  Congress,  but  requiring  only  the  ultimate 
concurrence  of  the  Senate. 

Ambassadors  and  Other  Public  Minis-  a  treaty  through   the  intervention   of  a 

ters  of   U.   S.,    (1855)    7   Op.   Atty.-Geri.  person  not  commissioned,  or  intended  to 

186,    wherein    the    attorney-general    said  be  commissioned,  on  a  nomination  to  the 

that    these    words    are    descriptive   of    a  Senate, 
class  existing  by  the  law  of  nations,  and 

they  comprehend  all  which  the  class  com-  Consuls  are  officers  created  by  the  Com- 
prehends. Ambassador,  public  minister,  stitution  and  the  laws  of  nations,  not  by 
signifies  all  forms  or  denominations  of  Acts  of  Congress,  and  it  belongs  exclu- 
persons  employable  as  intermediaries  be-  sively  to  the  President,  by  and  with  the 
tween  our  own  and  any  other  govern-  advice  and  consent  of  the  Senate,  to  ap- 
ment.  Any  such  intermediary,  according  point  consular  officers  to  such  places  as 
to  the  wants  of  the  public  service,  may  hf>  and  they  deem  to  be  meet.  Appoint- 
be  appointed  and  commissioned  by  the  ment  of  Consuls,  ( 1855 )  7  Op.  Atty.  Gen. 
conjoint  executive  power  of  the  United  242. 
States-;  and  the  President  may  negotiate 

Appointment  of  inferior  consular  officers. —  The  claim  that  Congress  is 
without  power  to  vest  in  the  President  the  appointment  of  a  subordinate 
officer  called  a  vice-consul,  to  be  charged  with  the  duty  of  temporarily 
performing  the  functions  of  the  consular  office,  disregards  both  the  letter 
and  spirit  of  the  Constitution.  Although  Article  II.,  section  2,  of  the 
Constitution,  requires  consuls  to  be  appointed  by  the  President  "  by  and 
with  the  advice  and  consent  of  the  Senate/ '  the  word  "  consul  "  therein 
does  not  embrace  a  subordinate  and  temporary  officer  like  that  of  vice- 
consul  as  defined  in  the  statute.  The  appointment  of  such  an  officer  is 
within  the  grant  of  power  expressed  in  the  same  section,  saying,  "  but  the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers,  as 
they  think  proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.' ' 

U.  S.  t.  Eaton,   (1898)    169  U.  S.  343,  In  the  absence  of  a  statute  prescribing 

18  S.  Ct.  374,  42  U.  S.   (L.  ed.)   767.  the  appointment  of  vice-consuls,  they  can 

only   be    appointed   with   the   advice    and 

Congress  may  by  law  vest  the  appoint-       consent   of   the   Senate.     Dainese's  Case, 
ment  of  inferior  consular  officers  in  the       (1879)  15  Ct.  CI.  64, 
President   alone   or    in   the   secretary    of 
state.      Appointment   of   Consuls,    (1855) 
7  Op.  Atty.-Gen.  242. 

11  F.  &  A.— 3 
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HI.  Who  Are  Officers  of  the  United  States 

1.  In  General. —  Unless  a  person  in  the  service  of  the  government  holds 
his  place  by  virtue  of  an  appointment  by  the  President,  or  of  one  of  the 
courts  of  justice  or  heads  of  departments  authorized  by  law  to  make  such 
an  appointment,  he  is  not,  strictly  speaking,  an  officer  of  the  United  States. 

U.  S.  i?.  Mount,  (1888)  124  U.  S.  307, 
8  S.  Ct.  505,  31  U.  S.  (L.  ed.)  463.  See 
also  U.  S.  t?.  Smith,  (1888)  124  U.  S. 
532,  8  S.  Ct.  595,  31  U.  S.  (L.  ed.)  534; 
U.  S.  t>.  Van  Wert,  (1912)   195  Fed.  974. 


There  is  no  doubt  but  that  all  persona 
thus  appointed  are  officers  of  the  United 
States  of  the  highest  and  most  pro- 
nounced type,  but  other  persons  in  the 
employment  of  the  government  and  not  so 


appointed  are,  by  statutes  and  depart- 
mental regulations,  in  some  cases  called 
and  recognized  as  also  officers.  The  word 
is  frequently  used  in  a  broader  sense  than 
the  technical  one  fixed  by  the  constitu- 
tional method  of  appointment,  and  that 
use  of  it  is  occasionally  found  in  stat- 
utes, in  opinions  of  the  Supreme  and 
other  courts,  and  in  the  regulations  and 
orders  of  the  navy  department.  Hendee 
v.  U.  S.,  (1887)  22  Ct.  CI.  140. 


"  Words  may  be  used  in  a  statute  in  a  different  sense  from  that  in  which 
they  are  used  in  the  Constitution." 


Lamar  v.  U.  S.,  (1916)  240  U.  S.  60, 
36  S.  Ct.  255,  60  U.  S.  (L.  ed.)  526. 
See  also  Lamar  v.  U.  S.,  (1916)  241  U. 
S.  103,  36  S.  Ct.  535,  60  U.  S.  (L.  ed.) 
912,  holding  that  a  member  of  Congress 
is  an  officer  within  the  meaning  of  sec- 
tion 32  of  the  federal  Criminal  Code. 

"The  Constitution  thus  divides  the 
officers  of  the  United  States  into  two 
classes:  First,  those  whom  the  Presi- 
dent shall  nominate,  and  by  and  with 
the  advice  and  consent  of  the  Senate  ap- 
point. This  class  includes  ambassadors, 
other  public  ministers,  consuls,  judges  of 
the  Supreme  Court,  and  all  other  officers 
of  the  United  States  whose  appointments 
are  not  otherwise  provided  for  in  the 
Constitution  itself,  and  which  shall  be 
established  by  law;  second,  inferior  offi- 
cers which  shall  be  established  by  law, 
whose  appointment  Congress  may  vest  in 
the  President  alone,  in  the  courts  of  law, 
or  in  the  heads  of  departments.  When 
Congress  creates  an  office,  whether  it  be 
inferior  or  not,  and  omits  to  specify  how 
the  incumbent  is  to  be  appointed,  it  is 
one  of  that  class  designated  in  the  Con- 
stitution as  '  all  other  officers  of  the 
United  States  whose  appointments  are 
not  herein  otherwise  provided  for;  '  and 
in  such  cases  the  appointment  must  be 
made  bv  the  President  bv  and  Avith  the 


advice  and  consent  of  the  Senate.  18 
Op.  Atty.-Gen.  409.  There  can  be  no  offi- 
ces of  the  United  States,  strictly  speak- 
ing, except  those  which  are  created-  by 
the  Constitution  itself,  or  by  an  act  ol 
Congress,  and,  when  Congress  does  so 
establish  an  inferior  office,  it  may  author- 
ize the  President  alone,  or  the  courts  of 
law,  or  the  heads  of  departments  to  ap- 
point the  incumbent,  but  no'  appointee 
named  by  the  head  of  a  department  can 
be  considered  an  officer  of  the  United 
States,  unless  the  ofiMal  making  the 
appointment  is  authorized  by  law  so  to 
do.  If  an  official  has  been  appointed  in 
any  of  the  modes  indicated  in  the  para- 
graph of  the  federal  Constitution  above 
quoted,  he  is  an  officer  of  the  United 
States.  If  not  so  appointed,  he  may  be 
an  employee,  a  contractor,  an  agent  or 
servant  working  for  the  government, 
and  entitled  to  salary,  fees,  wages, 
or  other  compensation,  but  he  is 
not,  strictly  speaking,  one  of  its  officers. 
The  Constitution  in  the  use  of  the  words 
4  all  other  officers '  indicates  clearly  that 
it  has  provided  and  defined  the  only 
methods  by  which  its  officers  can  be  ap- 
pointed; and,  if  an  appointment  is  made 
in  any  other  mode,  the  appointee  is  not 
an  officer  of  the  United  States  within 
the  meaning  of  that  instrument."  Scully 
v.  U.  S.,   (1910)    193  Fed.  185. 


An  office  is  a  public  station,  or  employment,  conferred  by  the  appointment 
of  government.  The  term  embraces  the  ideas  of  tenure,  duration,  emolu- 
ment, and  duties. 


U   S.  r.  Hartwell,  (1867)   6  WaU  393, 
18  V.  3*  (I*  ed.)  890. 


If  a  duty  be  a  continuing  one,  which 
is  defined  by  rules  prescribed  by  the  goy 
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eminent,  and  not  by  contract,  which  an  it  seems  very  difficult  to  distinguish  such 

individual    is    appointed    by    government  a  charge  or  employment  from  an   office, 

to  perform,  who  enters  on  the  duties  ap-  or   the   person  who  performs   the  duties 

pertaining   to   his   station,    without   any  from  an  officer.    U.  S.  t>.  Maurice,  (1823) 

contract   defining  them,   if   those   duties  2  Brock.    (U.  S.)    96,  26  Fed.   Cas.  No. 

continue,  though  the  person  be  changed,  15,747. 

2.  Who  Are  "  Inferior  "  Officers.—  The  word  "  inferior  "  is  not  used 
in  the  sense  of  petty  or  unimportant,  but  means  subordinate  or  inferior  to 
those  officers  in  whom,  respectively,  the  power  of  appointment  may  be 
vested. 

ColKns's  Case,  (1878)  14  Ct.  CI.  569,  dent  and  appointed  by  and  with  the  ad- 
where  the  court  said:  "It  would  be  im-  vice  and  consent  of  the  Senate  in  all 
possible  to  define,  except  arbitrarily,  the  cases,  the  Constitution  leaves  it  to  Con- 
meaning  of  the  words  '  inferior  officers,'  gress  to  vest  in  the  President  alone,  the 
in  their  application  to  officers  of  the  dif-  courts  of  law,  or  the  heads  of  depart- 
ferent  branches  of  the  public  service  who  ments  the  appointment  of  any  officer  in- 
have  no  official  relation  to  each  other,  ferior  or  subordinate  to  them  respec- 
and  it  would  not  be  easy  to  separate  all  tively,  whenever  Congress  thinks  proper 
the  officers  of  the  government  into  two  so  to  do.  Thus  it  may  authorize  the 
classes  and  draw  a  satisfactory  line  which  President  or  the  head  of  the  war  depart- 
would  divide  the  inferior,  in  the  sense  in  ment  to  appoint  an  army  offices,  because 
which  it  is  claimed  that  word  is  used,  the  officer  to  be  appointed  is  inferior 
from  those  of  the  higher  class,  nor  is  it  to  the  one  thus  vested  with  the  appoint- 
necessary  to  attempt  to  do  either.  In  our  ing  power.  The  word  '  inferior '  is  not 
opinion,  the  words  as  used  in  connection  here  used  in  that  vague,  indefinite,  and 
with  the  other  language  of  the  same  quite  inaccurate  sense  which  has  been 
clause  have  a  plain,  definite,  and  intel-  suggested  —  the  sense  of  petty  or  unim- 
ligible  meaning,  capable  of  unmistakable  portant;  but  it  means  subordinate  or  in- 
application  to  effect  the  purposes  of  that  ferior  to  those  officers  in  whom  respec- 
provision  of  the  Constitution.  Having  tively  the  power  of  appointment  may  be 
specified  certain  officers,  ministers,  con-  vested  —  The  President,  the  courts  of  law, 
suls,  and  judges  of  the  Supreme  Court  and  the  heads  of  departments." 
who   shall   be   nominated    by   the   Presi- 

8.  Master  in  Chancery. —  A  master  in  chancery  is  an  officer  of  the  United 
States. 

Northwestern  Mut.  L.  Ins.  Co.  v.  Quinn,  (1895)  69  Fed.  462;  Thomas  v.  Chicago, 
etc.,  R.  Co.,  (1889)  37  Fed.  548. 

4.  Chaplain  of  Army  Hospital.— Chaplains  of  army  hospitals  are 
inferior  officers. 

Chaplains  for  Army  Hospitals,    (1863)    10  Op.  Atty.-Gen.  449. 

5.  Pension  Surgeon.— A  surgeon  appointed  by  the  commissioner  of  pen- 
sions under  section  4777,  R.  S.,  to  make  the  periodical  examinations  of 
pensions,  and  to  examine  applicants  for  pensions,  is  not  an  officer  within 
the  meaning  of  this  clause.  The  duties  are  not  continuing  and  permanent, 
but  are  occasional  and  intermittent.  The  surgeon  is  only  to  act  when  called 
on  by  the  commissioner  of  pensions  in  some  special  case,  as  when  some  pen- 
sioner or  claimant  presents  himself  for  examination. 

V.  S.  f.  Gfermaine,  (1878)  99  U.  S.  512,  25  U.  S.  (L.  ed.)  482. 
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6.  Cashier  of  the  Mint. —  A  cashier  of  the  mint  appointed  by  the  super- 
intendent of  the  mint,  under  section  3504,  R.  S.,  was  held  not  to  be  an  officer 
of  the  United  States  under  the  provisions  of  the  Constitution,  and  there- 
fore not  one  of  the  persons  under  whose  control  or  in  whose  custody  money 
or  bullion  may  be  placed  under  the  provisions  of  section  3506. 

U.  S.  v.  Oole,   (1904)    130  Fed.  614. 

7.  Customs  Merchant  Appraiser. —  A  merchant  appraiser  selected  in 
accordance  with  the  provisions  of  a  customs  Act  and  treasury  regulations 
adopted  thereunder,  upon  the  request  of  an  importer  for  a  reappraisal,  is 
not  an  officer  of  the  United  States  required  to  be  appointed  by  the  Presi- 
dent, or  a  court  of  law,  or  the  head  of  a  department.  He  is  selected  as  an 
expert  for  the  special  case,  and  his  position  is  without  tenure,  duration, 
continuing  emolument,  or  continuous  duties,  and  therefore  he  is  not  an 
officer  within  the  meaning  of  the  Constitution. 

Auffmordt  t>.  Hedden,  (1890)   137  U.  S.  326,  11  S.  Ct.  103,  34  U.  S.  (L.  ed.)  674. 

8.  Customs  Clerk. — Clerks  appointed  by  a  collector  of  customs,  to  a  num- 
ber limited  by  the  secretary  of  the  treasury,  the  appointment  not  requiring 
the  approval  of  the  secretary,  are  not  officers  of  the  United  States  in  the 
sense  of  the  Constitution. 

U.  S.  t?.  Smith,  (1888)   124  U.  S.  532,  8  S.  Ct.  595,  31  U.  S.  (L.  ed.)  534. 

9.  Assistant  Assessor. —  An  Act  of  Congress  providing  for  the  appoint- 
ment of  assistant  assessors  of  internal  revenue  by  assessors  is  unconstitu- 
tional, as  such  persons  are  officer. 

Appointment  of  Assistant  Assessors  of  Interna]  Revenue  (1865)  11  Op  Atty.-Oen. 
213. 

10.  Special  Agent  of  General  Land  Office. —  The  position  of  special 
agent  of  the  general  land  office  has  not  been  made  an  office  so  as  to  consti- 
tute the  incumbent  an  officer  of  the  government  within  the  meaning  of  the 
Constitution,  but  is  a  mere  agency  or  employment. 

U.  S.  v.  Schlierholz,   (1904)    133  Fed.  333. 

11.  Letter  Carrier. —  Letter  carriers  appointed  by  the  postmaster-general 
under  authority  of  Acts  of  Congress,  practically  during  good  behavior, 
who  are  sworn  and  give  bond  for  the  faithful  performance  of  their  duties, 
are  paid  from  moneys  appropriated  for  the  purpose  by  Congress  with 
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salaries  fixed  by  law,  and  have  regularly  prescribed  services  to  perform, 
are  officers  of  the  United  States. 

U.  S.  v.  McCrory,  (1899)   91  Fed.  296.       Cabinet  and  the  head  of  his  department, 

is  an   officer.   Groves  v.   Barden,    (1915) 
A  rural  mail  carrier,  appointed  by  the       169  N.  C.   8,  84  S.  E.   1042,  Ann.  Cat*, 
postmaster-general,    a    member    of    the      1917D  316. 

.  12.  Deputy  Surveyor. —  A  United  States  deputy  surveyor  is  not,  strictly 
speaking,  an  officer  of  the  United  States. 

Scully  v.  U.  8.,  (1010)   193  Fed.  186. 

13.  State  Officer  Issuing  Federal  Process. —  Section  33  of  the  Judiciary 
Act  of  1789,  which  empowered  justices  of  the  peace  and  other  officers 
therein  named  to  arrest  and  commit,  or  bail,  as  the  case  may  require,  per- 
sons charged  with  a  violation  of  the  criminal  law  of  the  United  States,  does 
not  make  such  persons  federal  officers  within  the  meaning  of  this  clause. 

B»  p.  Gist,  (1855)  26  Ala.  156. 


IV.  "Appointments  Not  Herein  Otherwise  Provided  For" 

When  Congress  creates  inferior  offices  and  omits  to  provide  for  appoint- 
ments to  them,  or  provides  in  an  unconstitutional  way  for  such  appoint- 
ments, the  officers  are  within  the  meaning  of  the  Constitution  "  officers  of 
the  United  States  whose  appointments  are  not  "  therein  "  otherwise  pro- 
vided for,"  and  the  power  of  appointing  such  officers  devolves  on  the 
President. 

Appointment  of  Assistant  Assessors  of  Commissioner    appointed    pursuant    to 

Internal   Revenue,    (1865)    11   Op.  Atty.       treaty. — A  commissioner  appointed  under 
Gen.  213.  the  convention  of  Feb.  8,  1896,  concern- 

ing claims  growing  out  of  seizures  of 
When  a  statute  does  not  specify  hew  vessels  in  Behring  Sea,  is  not  an  incum- 
an  officer  is  to  be  appointed,  it  must  be  bent  of  an  office  established  by  law  in  the 
by  the  President,  by  and  with  the  advice  sense  of  the  Constitution,  neither  is  he 
and  consent  of  the  Senate.  Civil  Service  within  the  clause  "  ambassadors,  other 
Commission — Chief  Examiner,  (1886)  public  ministers  and  consuls."  The  com- 
18  Op.  Atty.-Gen.  409.  See  also  Civil-  missionorship  is  an  office  or  employment 
Service  Bill,  (1883)  17  Op.  Atty.-Gen.  emanating  from  the  general  treaty-mak- 
504;  Appointment  of  Assistant  Secretary  ing  power  and  created  by  it  in  Great 
of  State,   (1853)   6  Op.  Atty.-Gen.  1.  Britain,  and  is  not  governed  by  the  stat- 

ute providing  that  "no  person  who  holds 
The  appointment  of  the  register  of  an  office  the  salary  or  annual  com  pen  sa- 
willa  for  the  District  of  Columbia  is  with  tion  attached  to  which  amounts  to  the 
the  President,  by  and  with  the  advice  and  sum  of  two-thousand  five  hundred  dol- 
eonsent  of  the  Senate,  there  being  no  lars  shall  be  appointed  to  or  hold  any 
other  provision  by  law  for  his  appoint-  other  office  to  which  compensation  is  at- 
ment.  Register  of  Wills  for  District  of  Inched  unless  specially  heretofore  or  here- 
Columbia,  (1871)    13  Op.  Atty.-Gen.  410.       after  specially  authorized  thereto  by  law." 

Office  —  Compensation,     (1898)     22     Op. 
Atty.-Gen.  184. 
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V.  Power  of  Congress 

1.  To  Control  Appointment  of  Constitutional  Officers. —  The  power  to 
appoint  diplomatic  agents  of  any  rank  or  title  at  any  time  or  place  is  vested 
in  the  executive  alone  by  the  Constitution.  Upon  the  exercise  of  this  power 
Congress  can  place  no  limitation.  But  the  power  to  provide  for  the  com- 
pensation of  diplomatic  officers  is  vested  in  the  legislative  branch  alone, 
and  it  may  fix  or  limit  the  amount. 


Foote  v.  U.  S.,   (1888)   23  Ct.  CL  443. 

Control  of  appropriations  for  salaries. 
— A  provision  in  an  Act  of  Congress,  that 
"the  President  shall  appoint  no  other 
than  citizens  of  the  United  States,  who 
are  residents  thereof,  or  abroad  in  the 
employment  of  the  government  at  the 
time  of  their  appointment/'  like  other 
statutory  provisions  assuming  to  control 
the  executive  in  the  matter  of  appointing 
diplomatic  officers,  must  be  deemed  di- 
rectory or  recommendatory  only,  and  not 
mandatory.  "The  limit  of  the  range  of 
selection  for  the  appointment  of  consti- 
tutional officers  depends  on  the  Consti- 
tution. Congress  may  refuse  to  make 
appropriations  to  pay  a  person  unless  ap- 
pointed from  this  or  that  category,  but 
the  President  may,  in  my  judgment,  em- 
ploy him,  if  the  public  interest  requires 
it,  whether  he  be  a  citizen  or  not,  and 
whether  or  not  at  the  time  of  appoint- 
ment he  be  actually  within  the  United 
States."  Ambassadors  and  Other  Public 
Ministers  of  U.  S.,  (1855)  7  Op.  Atty.- 
Gen.  215. 

"  It  has  been  claimed  by  the  executive, 
in  accordance  with  the  opinion  of  Attor- 
ney-General  Cushing,  that  by  the  Con- 
Btitution  to  the  executive  alone  is  granted 
the  power  to  appoint  diplomatic  agents 
of  any  rank  or  title,  at  any  time,  and  at 
any  place,  and  upon  the  exercise  of  this 


power  Congress  can  place  no  extension 
or  limitation,  by  undertaking  either  to 
create,  abolish,  or  change  the  character, 
title,  or  rank  of  officers.  On  the  other 
hand,  to  the  legislative  branch  of  the 
government  alone  is  granted  the  power 
to  provide  for  the  compensation  of  those 
as  well  as  of  all  other  public  officers,  and 
this  it  may  do  in  such  manner  as  it  deems 
best,  or  may  withhold  all  compensation 
whenever  it  sees  fit  to  do  so.  During 
the  whole  of  the  administration  of  Presi- 
dent Jefferson,  and  part  of  the  terms  of 
other  early  Presidents,  Congress  annually 
appropriated  a  sum  in  gross  '  for  the  ex- 
penses of  intercourse  with  foreign  na- 
tions,' leaving  it  to  the  executive  to  fix 
the  salaries  of  its  several  appointees.  In 
some  cases  appropriations  have  been  made 
for  particular  officers  not  to  exceed  the 
sums  named,  still  leaving  to  the  execu- 
tive a  discretion  to  determine  the 
amounts  to  be  paid.  (7  Op.  Atty.-Gen. 
186.)  When  Congress,  by  inadvertence 
or  otherwise,  has  used  language  in  legis- 
lative enactments  which  appeared  to  en- 
croach upon  the  constitutional  preroga- 
tive claimed  by  the  executive  in  the  es- 
tablishment of  diplomatic  agents  abroad, 
it  has,  once  at  least,  been  met  with  digni- 
fied expressions  of  exception  or  protest, 
while  the  wishes  of  Congress,  even  thus 
expressed,  have  generally,  perhaps  always, 
been  adopted  and  followed."  Byers  v. 
U.  S.,  (1887)  22  Ct  CI.  63. 


2.  Non-constitutional  Offices  to  Be  Established  by  Law. —  From  this  sec- 
tion the  Constitution  must  be  understood  to  declare  that  all  offices  of  the 
United  States,  except  in  cases  where  the  Constitution  itself  may  otherwise 
provide,  shall  be  established  by  law. 

U.  S.  v.  Maurice,  (1823)  2  Brock.   (U.  S.)  96,  26  Fed.  Oas.  No.  15,747. 


3.  Power  to  Prescribe  Qualifications  and  Conditions  —  a.  Appointee 
to  Comply  with  Conditions  Prescribed  by  Statute. —  When  a  person 
has  been  nominated  to  an  office  by  the  President  and  confirmed  by  the 
Senate,  and  his  commission  has  been  signed  by  the  President,  and  the  seal 
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of  the  United  States  affixed  thereto,  his  appointment  to  that  office  is  complete. 
Congress  may  provide  that  certain  acts  shall  be  done  by  the  appointee 
before  he  shall  enter  on  the  possession  of  the  office  under  his  appointment. 
These  acts  then  become  conditions  precedent  to  the  complete  investiture  of 
the  office ;  but  they  are  to  be  performed  by  the  appointee,  not  by  the  execu- 
tive ;  all  that  the  executive  can  do  to  invest  the  person  with  his  office  has 
been  completed  when  the  commission  has  been  signed  and  sealed ;  and  when 
the  person  has  performed  the  required  conditions  his  title  to  enter  on  the 
possession  of  the  office  is  also  complete. 

U.  S.  v.  Le  Baron,  (I860)  19  How.  78,  15  U.  S.  (L.  ed.)  526. 

b.  Establishing  Civil  Service  Commission. —  Though  the  appointing 
power  alone  can  designate  an  individual  for  an  office,  either  Congress,  by 
direct  legislation,  or  the  President,  by  authority  derived  by  Congress,  can 
prescribe  qualifications,  and  require  that  the  designation  shall  be  made  out 
of  a  class  of  persons  ascertained  by  proper  tests  to  have  those  qualifications ; 
and  it  is  not  necessary  that  the  judges  in  the  tests  should  be  chosen  by 
the  appointing  power. 

Civil-Service    Commission,    (1871)     13  can  citizenship  or  of  a  certain  age,  that 

Op.  Atty.-Gen.  524,  wherein  the  attorney-  judges  shall  be  of  the  legal  profession  and 

general  said  that  Congress  has  the  right  of  a  certain  standing  in  the  profession, 

to  prescribe  qualifications  of.  persons  to  and   still   leave   room   to   the   appointing 

be  appointed  to  offices,  but  the  right  "  is  power  for  the  exercise  of  its  own  judg- 

limited  by  the  necessity  of  leaving  scope  ment  and  will;   and  to  require  that  the 

for  the  judgment  and  wiU  of  the  person  selection    shall    be    made    from    persons 

or  body  in  whom  the  Constitution  vests  found  by  an  examining  board  to  be  quali- 

the   power    of    appointment.     The   parts  fled    in    such    particulars    as    diligence, 

of    the    Constitution    which    confer    this  scholarship,  integrity,  good'  manners,  and 

power  are  as  valid  as  those  parts  from  attachment  to  the  government,  would  not 

which  Congress  derives  the  power  to  ere-  impose  an  unconstitutional  limitation  on 

ate  offices,   and  one  part  should  not  be  the  appointing  power.  That  power  would 

sacrificed  to  the  other.     An  office  cannot  still  have  a  reasonable  scope  for  its  own 

be  created  except  under  the  condition  that  judgment  and  will, 
it  shall  be  filled  according  to  the  consti- 
tutional  rule;  "  and  that   Congress  may  Acts  of  Congress  establishing  the  Civil 

prescribe  qualifications  for  office.     It  can  Service  Commission  are  valid.    Matter  of 

require  that  officers  shall  be  of  Ameri-  Miller,   (1S87)   5  Mackey   (D.  C.)   512. 

4.  To  Vest  Appointments  "in  the  Heads  of  Departments." — This 
clause  is  to  be  found  in  the  article  relating  to  the  executive,  and  the  word 
"  departments  "  has  reference  to  the  subdivision  of  the  power  of  the  execu- 
tive into  departments,  for  the  more  convenient  exercise  of  that  power.  The 
association  of  the  words  "  heads  of  departments  "  with  the  President  and 
the  courts  of  law  strongly  implies  that  something  different  is  meant  from 
the  inferior  commissioners  and  bureau  officers,  who  are  themselves  the 
mere  aids  and  subordinates  of  the  heads  of  the  departments.  Such,  also, 
has  been  the  practice,  for  it  is  very  well  understood  that  the  appointments 
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of  the  thousands  of  clerks  in  the  departments  of  the  treasury,  interior,  and 
the  others,  are  made  by  the  heads  of  those  departments,  and  not  by  the 
heads  of  the  bureaus  of  those  departments. 

national  banks,  aa  provided  by  Acts  of 
Congress,  are  to  be  presumed  to  be  made 
.with  the  concurrence  or  approval  of  the 
secretary  of  the  trersury,  and  are  made 
by  the  head  of  the  department,  within 
the  meaning  of  the  Constitution.  Price 
t\  Abbott,   (1883)    17  Fed.  507. 


U.  S.  t?.  Germaine,  (1878)  99  U.  a 
511,  26  U.  S.    (L.  ed.)    482. 

Appointment  with  approbation  of  head 
of  department. —  One  appointed  under  an 
Act  of  Congress  authorizing  an  assistant 
treasurer,  with  the  approbation  of  the 
secretary  of  the  treasury,  to  appoint  a 
specified  number  of  clerks,  is  appointed 
by  the  head  of  A  department  within  the 
constitutional  provision.  U.  S.  v.  Hart- 
well,  (1867)  6  Wall.  393,  18  U.  S.  (L. 
ed.)    830. 

The  commissioner:  of  pensions  is  not 
the  head  of  a  department  within  the 
meaning  of  the  Constitution.  U.  S.  v. 
Germaine,  (1878)  99  U.  S.  511,  25  U.  S. 
(L.  ed.)   482. 

Appointments  made  by  the  comp- 
troller of   the   currency,  of   receivers  of 


A  receiver  of  a  national  bank  appointed 
by  the  comptroller  of  the  currency,  who 
is  the  chief  officer  of  a  bureau  of  the 
treasury  department  charged  with  the 
execution  of  all  laws  passed  by  Congress 
relating  to  the  regulation  and  the  issue 
of  a  national  currency  secured  by  United 
States  bonds,  is  appointed  by  the  head 
of  a  department  within  the  meaning  of 
the  Constitution,  as  the  comptroUer  per- 
forms this,  as  well  as  all  other  duties, 
under  the  general  direction  of  the  secre- 
tary of  the  treasury.  Frelinghuysen  V. 
Baldwin,    (1882)    12  Fed.  396. 


6.  To  Vest  Appointments  "  in  the  Courts  of  Law." —  Congress  had  the 
right  to  invest  the  District  or  Circuit  Courts  with  the  power  of  appointing 
cOinmissioners. 


Rice  v.  Ames,  ( 1901 )  180  U.  S.  378,  21 
S.  Ct.  406,  45  U.  S.    (L.  ed.)    577. 

Commissioners  exercising  quasi-judicial 
power. —  The  Act  of  Congress  of  March 
2,  1867,  entitled  "An  Act  supplementary 
to  the  several  Acts  of  Congress,  abolish- 
ing imprisonment  for  debt,"  was  held  not 
to  be  unconstitutional  as  giving  jurisdic- 


tion of  proceedings  under  the  statute  to  a 
commissioner  appointed  by  a  Circuit 
Court,  and  bq  conferring  the  judicial 
power  of  the  United  States  upon  an  offi- 
cer not  appointed  by  the  President  with 
the  consent  of  the  Senate.  Russell  0. 
Thomas,  (1874)  10  Phila.  (Pa.)  239,  31 
Leg.  Int.  (Pa.)  189,  21  Fed.  Cas.  No. 
12,162. 


6.  Selection  of  Appointing  Power  in  Discretion  of  Congress. —  It  is  no 

doubt  usual  and  proper  to  vest  the  appointment  of  inferior  officers  in  that 
department  of  government,  executive  or  judicial,  or  in  that  particular 
executive  department,  to  which  the  duties  of  such  officers  appertain,  but 
there  is  no  absolute  requirement  to  this  effect  in  the  Constitution.  As  the 
Constitution  states,  the  selection  of  the  appointing  power,  as  between  the 
functionaries  named,  is  a  matter  resting  in  the  discretion  of  Congress. 


Ex  p.  Siebold,  (1879)  100  U.  S.  397, 
2C  U.  S.    (L.  ed.)    717. 

The  appointing  power  here  designated 
was  no  doubt  intended  to  be  exercised 
by  the  department  of  the  government  to 
which  the  officer  to  be  appointed  most 
appropriately  belonged.  The  appoint- 
ment of  clerks  of  court  properly  belongs 
to  the  courts  of  law,  and  that  a  clerk 
is    one    of    the    inferior   officers    contem- 


plated by  the  provision  in  the  Constitu- 
tion cannot  be  questioned.  In  the  exer- 
cise of  the  power  here  given  Congress  has 
declared  that  the  Supreme  Court  and  the 
District  Courts  shall  have  power  to  ap- 
point clerks  of  their  respective  courts, 
and  that  the  clerk  for  each  District 
Court  shall  be  clerk  also  of  the  Circuit 
Court  in  such  district.  Ew  p.  Hennen, 
(1839)  1&  Pet.  258,  10  U.  S.  (L.  ed.) 
138. 
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7.  Power  to  Make  Appointments. 

Appointments  to  office  can  be  made 
only  by  the  executive  branch  of  the  gov- 
ernment in  the  manner  provided  by  the 
Constitution  and  not  by  Congressional 
enactment.  Wood's  Case*  15  Ct.  CI.  151, 
in  which  the  court  said:  "  By  R.  S.  sec. 
1094,  officers  on  the  retired  list  of  the 
army  compose  part  of  the  army  of  the 
United  States,  and,  therefore,  no  one  can 
be  upon  that  list  who  is  not  an  officer 
appointed  as  required  by  the  Constitu- 
tion, art.  II.,  sec.  2.  But  being  such  offi- 
cer, thus  appointed,  of  any  grade  on  the 
active  list,  he  may  be  retired  with  a  rank 
higher  or  .lower  than  that  which  belongs 
to  hie  office,  whenever  Congress  sees  lit 
so  to  provide.  Congress  cannot  appoint 
him  to  a  new  and  different  office,  because 
the  Constitution  vests  the  appointing 
power  in  the  President  with  the  advice 


of  the  Senate,  or  in  certain  cases  in  the 
President  alone,  the  heads  of  the  exec- 
utive departments,  or  the  courts  of  law; 
but  Congress  may  transfer  him  to  the 
retired-  list,  and  may  change  his  rank 
and  pay  at  any  time,  without  coming  in 
conflict  with  that  provision  of  the  Con- 
stitution." Affirmed  (18S2)  107  U.  S. 
414,  2  S.  Ct.  551,  27  U.  S.   (L.  ed.)   542. 

An  Act  of  Congress  for  the  condemna- 
tion of  land  for  public  uses  and.  creating 
a  commission  of  five  to  select  and  ap- 
praise the  value  of  the  land,  three  of 
whom  are  to  be  appointed  by  the  Presi- 
dent, tjie  other  two  being  army  officers 
specifically  designated  by  the  Act  itself, 
is  not  unconstitutional  because  of  such 
designation.  U.  S.  v.  Cooper,  (1891)  20 
D.  C.  116. 


VI.  No  Appointment  Without  Commission 

The  appointment  of  an  officer  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  does  not  of  itself  confer  the  office.  The  Presi- 
dent has,  notwithstanding,  a  locus  peniteniice,  and  may  withhold  the  com- 
mission, or  the  delivery  of  the  commission  to  the  officer. 

everything  but  give  full  title  to  his  ap- 
pointees, and  invest  them  with  right  to 
hold  during  the  official  term.  That  he 
cannot  do  without  the  consent  of  the 
Senate,  but  such  is  his  power  over  offi- 
cers, that,  after  the  Senate  has  con- 
sented to  his  nomination,  or,  in  common 
parlance,  has  confirmed  it,  the  nominee 
is  not  yet  fully  appointed,  or  even  en- 
titled .to  the  office,  for  it  still  remains 
with  the  President  to  give  him  a  com- 
mission or  to  refuse  it,  as  he  may  deem 
best,  and  without  the  commission  there  is 
no  appointment.  President's  Power  to 
Fill  Vacancies  in  Recess  of  Senate,  (1806) 
12  Op.  Atty.-  Gen.  41. 


Adams's  Case,  (1867)  12  Op.  Atty  .-Gen. 
306.  See  also  infra,  May  toithhold  com- 
mission after  confirmation  by  Senate, 
p.  69. 

The  .power  of  appointment  to  office  is 
essentially  an  executive  function.  It  be- 
longs essentially  to  the  executive  depart- 
ment rather  than  to  the  legislative  or 
judicial.  If  no  provision  on  the  subject 
had  been  made  by  the  Constitution,  it 
would  have  been  held  appurtenant  to  the 
President  as  the  head  of  the  executive 
department,  specially  charged  with  the 
execution  of  the  laws.  Hence  his  power 
at  all  times  to  vacate  offices  and  to  fill 
vacancies.     He  can   by  his  own   act   do 


VII.  Antedating  Appointments 

It  is  not  competent  for  the  President,  with  the  concurrence  of  the  Senate, 
to  make  an  appointment  as  of  a  prior  date,  with  pay  from  that  date. 


Reappointment  of  Chaplain  Blake, 
(1881)    17  Op.  Atty.-Gen.  97. 

The  executive  —  the  President  alone,  or 
the  President  with  the  advice  and  con- 
sent of  the  Senate' — by  antedating  the 
commission  or  appointment  of  a  public 
officer,  without  legislative  authority,  can- 
not create  a  liability  on  the  part  of  the 
United  States  to  pay  him   a  salary  for 


the  time  he  was  not  in  service;  but  Con- 
gress, the  legislative  branch  of  the  gov- 
ernment, may  by  law  create  such  lia- 
bility, and  may  allow  back  pay  to  any 
officer  in  consideration  of  past  services 
or  for  any  other  cause  which  it  deems 
sufficient.  CoUins's  Case,  (1879)  15  Ct. 
CI.  34.  See  also  Bennett  v.  U.  S.,  (1884) 
19  Ct.  CI.  386. 
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Delayed     issuing     commission. — Where  Senate  consenting  to  his  reappointment, 

the    President,    following    an    executive  this  must  be  regarded  as  an  appointment 

practice  which  existed   at   the  time,  did  to  office,  and  a  commission  subsequently 

not  issue  a  commission  to  a  reappointed  issued,   as   an   executive   confirmation   of 

officer,  but  spread  upon  the  records  of  the  the  act.    Bennett  v.  U.  S.,  (1884)   19  Ct. 

war  department   the   proceedings   of   the  CI.  380. 

VIII.  Courts  Have  No  Supervising  Power 

The  appointment  to  an  official  position  in  the  government,  even  if  it  be 
simply  a  clerical  position,  is  not  a  mere  ministerial  act,  but  one  involving 
the  exercise  of  judgment.  The  appointing  power  must  determine  the  fitness 
of  the  applicant  —  whether  or  not  he  is  the  proper  one  to  discharge  the 
duties  of  the  position ;  therefore  it  is  one  of  those  acts  over  which  the  courts 
have  no  general  supervising  power. 

Keim  v.  U.S.,  (1900)  177  U.  S.  293,  20  S.  Ct.  574,  44  U.  S.  (L.  ed.)  744,  affirming 
(1898)  33  Ct  CL  174. 

IX.  No  Vested  Interest  in  an  Office 

An  officer  appointed  for  a  definite  time  or  during  good  behavior  has  not 
any  vested  interest  or  contract  right  in  his  office  of  which  Congress  cannot 
deprive  him.  Whatever  the  form  of  the  statute,  the  officer  under  it  does 
not  hold  by  contract,  but  enjoys  a  privilege  revocable  by  the  sovereignty  at 
will;  and  one  legislature  cannot  deprive  its  successor  of  the  power  of 
revocation. 

Crenshaw  v.  U.  S.,  (1890)  134  U.  S.  104,  10  S.  Ct  491,  33  U.  S.  (L.  ed.)  82& 

X.  Power  of  Removal 

1.  Power  of  President  to  Remove. —  In  the  absence  of  constitutional  or 
statutory  provision  the  Presiden.t  can  by  virtue  of  his  general  power  of 
appointment  remove  an  officer,  even  though  appointed  by  and  with  the 
advice  and  consent  of  the  Senate.  To  take  away  this  power  of  removal 
in  relation  to  an  inferior  office  created  by  statute,  although  that  statute 
provided  for  an  appointment  thereto  by  the  President  and  confirmation 
by  the  Senate,  would  require  very  clear  and  expressive  language.  It  should 
not  be  held  to  be  taken  away  by  mere  inference  or  implication. 

Shurtleff  v.  U.  S.,  (1903)  189  U.  S.  alone.  Em  p.  Hennen,  (1839)  13  Pet 
314,  23  S.  Ct  535,  47  U.  S.  (L.  ed.)  828.       258,  10  U.  S.    (L.  ed.)    138. 

There  is  no  doubt  of  the  power  of  the  "The  power  of  removal  from  office  is 
President  and  Senate  jointly  to  remove  an  executive  power,  and  i8  vested  by  the 
an  officer  when  the  tenure  of  the  office  Constitution  in  the  President  solely." 
was  not  fixed  by  the  Constitution.  But  Trial  of  Andrew  Johnson,  177. 
it  was  very  early  adopted,  as  the  practi- 
cal construction  of  the  Constitution,  that  Unless  holding  under  the  Constitution 
this  power  was  vested  in  the  President  during    good    behavior.— The    President 
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has  the  constitutional-  power  to  remove 
civil  officers  appointed  and  commissioned 
by  him,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  where  the  Constitu- 
tion has  not  otherwise  provided  by  fixing 
the  tenure  during  good  behavior.  Execu- 
tive Authority  to  Remove  Chief  Justice 
of  Minnesota,  (1851)  5  Op.  Atty.-Gen. 
288,  advising  that  the  President  was  in- 
vested with  authority  to  remove  the  chief 
justice  of  the  Territory  of  Minnesota  from 
office. 

The  President  may  dismiss  a  military 
or  naval  officer  without  the  concurrence 
of  the  Senate.  McElrath's  Case,  (1876) 
12  Ct.  CI.  201,  in  which  case,  referring 
to  Ex  p.  Hennen,  (1839)  13  Pet.  230,  10 
U.  S.  (L.  ed.)  138,  the  court  said:  "On 
this  authority  there  are  two  distinct  con- 
stitutional powers  of  removal:  one  vested 
in  the  President  and  Senate  as  incident 
to  their  power  of  appointment;  the  other 
vested  in  the  President  alone,  as  an  at- 
tribute of  the  executive  power  belonging 
to  his  .office.  And  as  to  this,  and  prob- 
ably in  consequence  of  the  construction 
made,  the  form  of  commissions  adopted 
for  officers  of  the  army  and  navy  and 
marine  corps  would  seem  intended  to  pre- 
vent all  question;  for  now  the  commis- 
missions  run,  '  for  and  during  the  pleas- 
ure of  the  President/  This  no  one  can 
determine  and  declare  but  himself;  and 
when  he  declares  it  the  commission  nec- 
essarily expires  by  the  express  terms  of 
its  limitation." 

The  President  alone,  in  the  absence  of 
legislation,  has  no  power  to  remove  an 
incumbent  whose  appointment  required 
the  concurrent  action  of  the  President 
and  the  Senate.  U.  S.  v.  Avery,  (1867) 
Deady  (U.  &)  204,  24  Fed.  Cas.  No. 
14,481,  where  the  court  said:  "The  Con- 
stitution does  not  expressly  provide  for 
removal  from  office,  otherwise  than  as 
the  legal  effect  or  consequence  of  '  im- 
peachment for,  and  conviction  of,  trea- 
son, bribery,  or  other  high  crimes  and 
misdemeanors.'  Art.  11,  sec.  4.  If  the 
power  of  direct  removal  from  office  is  to 
be  attributed  to  any  department  of  the 
government,  as  necessary  to  some  express 
power,  my  mind  inclines  to  the  conclu- 
sion that  upon  the  language  of  the  Con- 
stitution such  power  can  only  be  at- 
tributed to  the  appointing  power." 

Sight  to  hold  during  term  prescribed 
hy  statute. —  Congress,  having  the  right 
to  create  an  office,  has  the  power  to  pre- 
scribe the  term,  and  the  incumbent  will 
hold  as  against  the  power  of  the  Presi- 
dent during  the  term  for  which  he  was 
commissioned.  U.  S.  v.  Avery,  (1867) 
Deady  (U.  S.)  204,  24  Fed.  Cas.  No. 
14,461,  though  the  court,  referring  to 
the  case  of  Ea  p.  Hennen,  (1839)  13  Pet. 


259,  10  U.  S.  (L.  ed.)  138,  said:  "No 
case  in  which  the  question  has  been  di- 
rectly decided  has  been  cited  in  the  argu- 
ment, and  I  am  not  aware  that  any  exists 
The  case  of  [Hennen],  supra,  states  the 
historic  fact,  that  at  an  early  day  in  the 
existence  of  the  national  government,  it 
was  '  much  disputed/  whether  the  power 
of  removal  was  in  the  President  and 
Senate,  or  in  the  President  alone,  and 
that,  by  both  practical  and  legislative 
construction,  it  was  assumed  and  acted 
upon,  that  the  power  was  in  the  Presi- 
dent alone.  But  the  court  did  not  actu- 
ally decide  that  this  construction  of  the 
Constitution  was  warranted  by  its  lan- 
guage, and  the  question  was  not  really 
before  them  for  adjudication;  yet  it 
cannot  be  denied  that  in  some  measure 
the  court  gave  its  sanction  to  this  doc- 
trine/' But  see  Parsons  v.  U.  S.,  (1895) 
30  Ct.  CI.  248  in  which  the  court,  refer- 
ring to  the  Avery  case,  said :  "  The 
question  was  not  properly  in  the  record 
of  that  case,  and  but  reflects  the  opinion 
of  the  judge  on  the  abstract  question  of 
the  power  of  the  President,"  affirmed 
(1897)  167  U.  S.  335,  17  S.  Ct.  887,  42 
U.  S.   (L.  ed.)    185. 

Chief  Justice  Marshall  said,  in  Mar- 
bury  f.  Madison,  (1803)  1  Cranch  167, 
2  U.  S.t  (L.  ed.)  60:  "The  power  of 
nominating  to  the  Senate,  and  the  power 
of  appointing  the  person  nominated,  are 
political  powers,  to  be  exercised  by  the 
President  according  to  his  own  discre- 
tion. When  he  has  made  an  appointment, 
he  has  exercised  his  whole  power,  and 
his  discretion  has  been  completely  ap- 
plied to  the  case.  If,  by  law,  the  officer 
be  removable  at  the  will  of  the  Presi- 
dent, then  a  new  appointment  may  be 
immediately  made,  and  the  rights  of  the 
officer  are  terminated.  But  as  a  fact 
which  has  existed  cannot  be  made  never 
to  have  existed,  the  appointment  cannot 
be  annihilated;  and  consequently,  if  the 
officer  is  by  law  not  removable  at  the 
will  of  the  President,  the  rights  he  has 
acquired*  are  protected  by  the  law,  and  are 
not  resumable  by  the  President.  They 
cannot  be  extinguished  by  executive  au- 
thority, and  he  has  the  privilege  of  as- 
serting them  in  like  manner  as  if  they 
had  been  derived  from  any  other  source." 

The  remarks  of  the  chief  justice  in  re- 
lation to  the  right  of  an  appointee  to 
retain  possession  of  an  office  created  by 
Congress  in  and  for  the  District  of  Co- 
lumbia, as  against  the  power  of  the  Presi- 
dent to  remove  him  during  the  term  for 
which  he  was  appointed,  are  not  neces- 
sarily applicable  to  the  case  of  an  offi- 
cer appointed  to  an  office  outside  of  such 
district.  In  the  District  of  Columbia 
Congress  is  given  by  the  Constitution 
power  to  exercise  exclusive  legislation  in 
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All  cases.  Art.  I,  sec.  8,  subd.  17,  Const. 
U.  8.  The  view  that  the  President  has 
no  power  of  removal  in  other  cases  out- 
side of  the  district,  as  has  been  seen,  is 
one  that  had  never  been  taken  by  the 
executive  department  of  the  government, 
nor  even  by  Congress  prior  to  1867,  14 
Stat.  430,  ch.  154,  when  the  first  tenure 
of  oflice  Act  was  passed.  Up  to  that  time 
the  constant  practice  of  the  government 
was  the  other  way,  and  in  entire  accord 
with  the  construction  of  the  Constitu- 
tion arrived  at  by  Congress  in  1789.  Par- 
sons v.  U.  S.,  (1897)  167  U.  S.  335,  17 
S.  Ct.  887,  42  U.  S.   (L.  ed.)   185. 

Early  statutory  authority. —  The  power 
of  the  President  to  dismiss  an  officer  from 
the  public  service  without  the  consent 
of  the  Senate  was  affirmed  by  Congress 
soon  after  the  adoption  of  the  Constitu- 
tion, and  has  since  received  the  sanction 
of  every  department  of  the  government. 
Claim  of  Surgeon  Du  Barry  for  Back 
Pay,   (1847)   4  Op.  Atty.-Gen.  603. 


"Justice  Story  says  as  follows:  'As, 
however,  the  tenure  of  office  of  no  offi- 
cers except  those  in  the  judicial  depart- 
ment is,  by  the  Constitution,  provided 
to  be  during  good  behavior,  it  follows 
by  irresistible  inference  that  all  others 
must  hold  their  offices  during  pleasure, 
unless  Congress  shall  have  given  some 
other  duration  in  their  office.'  He  then 
gives  the  history  of  the  power  of  re- 
moval, and  of  the  question  whether  such 
power  should  be  exercised  by  the  Presi- 
dent and  Senate,  or  by  the  President 
alone;  and  he  states  the  fact  that  in 
1789  Congress  affirmed  the  power  in  the 
President  alone.  This  power  in  the 
President  has  never  been  questioned  since, 
either  as  to  civil  or  military  officers;  and 
as  to  the  latter,  it  has  always  been  con- 
sidered especially  proper  and  necessary, 
and  it  is  declared  in  their  commission." 
Gratiot's  Case,   (1865)    1  Ct  CI.  268. 


2.  As  Incident  to  the  Power  of  Appointment. —  In  the  absence  of  specific 
provision  to  the  contrary,  the  power  of  removal  from  office  is  incident  to  the 
power  of  appointment. 


Keim  v.  U.  S.,  (1900)  177  U.  S.  293, 
20  S.  Ct.  674,  44  U.  S.  (L.  ed.)  774, 
wherein  the  court  said :  "  It  cannot  for 
a  moment  be  admitted  that  it  was  the 
intention  of  the  Constitution  that  those 
offices  which  are  denominated  inferior 
offices  should  be  held  during  life.  And  if 
removable  at  pleasure,  by  whom  is  such 
removal  to  be  made?  In  the  absence  of 
all  constitutional  provision  or  statutory 
regulation  it  would  seem  to  be  a  sound 
and  necessary  rule  to  consider  the  power 
of  removal  as  incident  to  the  power  of 
appointment."  Affirming  (1898)  33  Ct. 
CI.  174.  See  also  In  re  Eaves,  (1887) 
30  Fed.  23;  Em  p.  Schaumburg.  (1846) 
1  Hayw.  AH.  (D.  C.)  249,  21  Fed.  Cas. 
No.  12,441 ;  Dismissal  of  Officer  in  Marine 
Corps,  (1878)  15  Op.  Atty.-Gen.  421; 
Power  of  President  to  Fill  Vacancies, 
(1841)    3  Op.  Atty.-Gen.  673. 


The  power  to  appoint  includes  the 
power  to  remove  or  suspend  unless  some 
other  provision  of  law  binding  upon  the 
executive  interferes  with  its  free  exer- 
cise, and  it  has  been  the  unvarying  prac- 
tice of  all  Presidents  to  remove  from 
office  a  civil  officer  when  in  their  opinion 
it  seemed  wise  to  do  so.  Nor  has  the  fact 
that  the  officer  held  a  commission  for  a 
term  of  years  ever  been  held  to  give  him 
greater  legal  right  then  though  it  ran 
"  during  the  pleasure  of  the  President." 
Howard  *.  U.  S.,   (1887)   22  Ct.  CI.  316. 

Whether  or  not.  Congress  can  restrict 
the  power  of  removal  incident  to  the 
power  of  appointment  of  those  officers 
who  are  appointed  by  the  President  by 
and  with  the  advice  and  consent  of  tho 
Senate,  qucere.  U.  S.  v.  Perkins,  (1886) 
116  U.  S.  484,  6  S.  Ct.  449,  29  U.  S.  (L. 
ed.)    700. 


Statute  prescribing  duration  of  term. —  The  President  has  power  to  remove 
a  United  States  district  attorney  during  the  term  for  which  he  was 
appointed  though  the  statute  authorising  his  appointment  provides:  "  Dis- 
trict attorneys  shall  be  appointed  for  a  term  of  four  years  and  their  com- 
missions shall  cease  and  expire  at  the  expiration  of  four  years  from  their 
respective  dates,"  and  the  appointment  of  his  successor,  by  and  with  the 
advice  and  consent  of  the  Senate,  is  a  confirmation  of  the  remoyal. 
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Parsons  v.  U.  S.,  (1897)  167  U.  S. 
327,  17  S.  Ct.  880,  42  U.  S.  (L.  ed.)   185. 

Where  the  tenure  of  appointment  is  not 
fixed  or  limited  by  statute  the  officer 
holds  at  the  will  of  the  appointing  power, 


and  the  power  to  remove  is  incident  to 
the  power  to  appoint.  Thwing  v.  U.  S., 
(1880)  16  Ct.  CI.  13.  See  also  Register 
of  Wills  for  District  of  Columbia,  (1871) 
13  Op.  Atty.-Gen.  410. 


3.. Effected  by  Appointment  of  Another. —  The  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  has  the  power  to  displace  an  officer 
by  the  appointment  of  another  in  his  place. 

ment,  but  leaves  him  to  discharge  the 
duties  of  his  office  until  certain  acts  are 
performed  by  the  new  appointee,  and  then 
the  removal  is  complete,  and  me  pred- 
ecessor gives  place  to  the  successor. 
This  is  the  usual  practice  of  the  Presi- 
dent in  removing  federal  officers,  adopted 
doubtless  with  a  view  of  preventing  any- 
thing like  an  interregnum  in  offices  in 
which  the  public  is  deeply  concerned." 
U.  S.  v.  Arkansas  Bank,  (1846)  Hempst. 
(U.  S.)    460,  S4  Fed.  Cas.  No.  14,515. 


Blake  v.  U.  &,  (1880)  103  U.  S.  227, 
26  U.  S.  (L.  ed.)  462.  See  also  Quacken- 
bush  t;.  U.  S.,  (1900)  177  U.  S.  25,  20 
£.  Ct.  530,  44  U.  S.  (Z*.  cd.)  654;  Mc- 
Elrath's  Case,  (1876)   12  Ct.  CI.  202. 

There  are  various  modes  of  effecting 
removal  from  office. — "  It  may  be  made 
by  a  notification,  by  order  of*  the  Presi- 
dent, that  an  officer  is  removed.  In  such 
a  case  the  removal  would  be  complete  on 
the  reception  of  the  notice.  A  removal 
may  also  be  effected  by  a  new  appoint- 
ment, operating  as  a  revocation  of  the 
commission  of  the  present  incumbent. 
Ex  p.  Hennen,  (1839)  13  Pet.  (U.  S.) 
230,  261.  In  this  mode  the  President  does 
not  remove  the  old  marshal  instantly, 
and  then  proceed  to  make  a  new  appoint- 


'  Necessity  for  notice  to  removed  officer. 
—  An  officer  is  not  removed  by  the  ap- 
pointment of  a  new  one,  until  he  receives 
notice  of  such  appointment.  Bowerbank 
v.  Morris,  (1801)  Watt.  (C.  C.)  119,  3 
Fed.  Caa.  No.  1,726. 


When  an  officer  is  removed  before  his  term  of  office  expiree,  and  the  appoint- 
ment of  his  successor  is  confirmed  by  the  Senate,  the  action  of  the  Senate 
is  a  ratification  of  the  removal  of  the  officer. 

Parsons  t?.  U.  S.,  (1895)  30  Ct.  CL  222,  affirmed  (1897)  167  U.  S.  324,  17  S.  Ot 
880,  42  U.  S.  (L.  ed.)  185. 


4.  Removal  of  Inferior  Officers. —  When  Congress  by  law  vests  the 
appointment  of  inferior  officers  in  the  heads  of  departments,  it  may  limit 
and  restrict  the  power  of  removal  as  it  deems  best  for  the  public  interest. 
The  head  of  a  department  has  no  constitutional  prerogative  of  appoint- 
ment to  offices  independently  of  the  legislation  of  Congress,  and  by  such 
legislation  he  must  be  governed,  not  only  in  making  appointments,  but  in 
all  that  is  incident  thereto. 


U.  S.  v.  Perkins,  (1886)  116  U.  S.  484, 
6  S.  Ct.  449,  29  U.  S.  (L.  ed.)  700, 
affirming   (1885)   20  Ct.  CI.  444. 

In  the  absence  of  all  constitutional 
provision  or  statutory  regulation,  it  would 
seem  to  be  a  sound  and  necessary  rule  to 
consider  the  power  of  removal  as  incident 
to  the  power  of  appointment,  and  all  in- 
ferior officers  must  hold  their  offices  at 
the  discretion  of  the  appointing  power. 
Such  is  the  settled  usage  and  practical 


construction  of  the  Constitution  and  laws 
under  which  these  offices  are  held.  Ex  p. 
Hennen,  (1839)  13  Pet.  258,  10  U.  & 
(L.  ed.)  138. 

Removal  may  be  informal. —  Neither  a 
commission  nor  other  technical  form  of 
appointment  is  necessary  for  the  appoint- 
ment of  inferior  officers,  and  their  re- 
moval from  office  may  be  as  informal  as 
their  appointment.  Tnwing's  Case,  (1SS0) 
:16  Ct.  CL  18. 


ARTICLE  II,   SECTION  2 

"  The  President  shall  have  power  to  fill  up  all  vacancies  that  may  happen 
during  the  recess  of  the  Senate,  by  granting  commissions  which 
shall  expire  at  the  end  of  their  next  session." 

I.  Distinction  Between  Appointment  and  Nomination,  62. 
II.  Must  Be  a  Vacancy,  62. 

III.  Appointment  op  Diplomatic  Officer  to  Meet  Public  Emergency, 

63. 

IV.  Power  Exercised  by  Letter  from  Secretary  of  War  to  Officer, 

63. 
V.  Second  Temporary  Appointment  on  Failure  to  Make  Permanent 

Appointment,  63. 
VI.  Vacancy  Happening  When  Senate  in  Session,  64. 
VII.  During  Adjournment  of  Senate,  65. 
VIII.  Duration  of  Temporary  Appointment,  65. 

1.  Until  End  of  Next  Sesion,  65. 

2.  Acceptance  of  New  Cosmmissum,  66. 

I.  Distinction  between  Appointment  and  Nomination 

There  is  no  distinction  between  an  appointment  and  a  nomination  other 
than  the  fact  that  the  President  nominates  for  appointment  when  the 
Senate  is  in  session,  and  appoints  when  he  fills  a  vacancy  temporarily 
during  the  recess  of  the  Senate. 


President  —  Appointment  of  Officers —      duties  of  the  office  and  continued  to  \ 
Holiday  Recess,  (1901)  23  Op.  Atty.-Gen.      until   notified   that   his  nomination   had 
599.  been  rejected,  must  be  deemed   to  have 

been    legally    appointed    and    entitled    to 

One  appointed  to  office  when  the  Senate  the  office.  Gould  v.  U.  S.,  (1884)  19  Ct. 
was  not  in  session,  who  entered  upon  the      CI.  593. 

n.  Must  Be  a  Vacancy 

In  August,  1898,  the  Senate  being  in  recess,  the  President  sought  to 
advance  Commodore  Schley  to  be  a  rear-admiral,  for  "  eminent  and  con- 
spicuous conduct  in  battle. "  Supposing  that  a  vacancy  was  thereby  caused 
in  the  grade  of  commodore,  the  President  advanced  Captain  Higginson  to 
the  grade  of  commodore,  and  other  officers  to  fill  other  supposed  vacancies, 
until  the  claimant,  a  lieutenant,  was  advanced  to  the  grade  of  lieutenant- 
commander.    The  officers  so  advanced  were  recognized  by  the  departments 

[«] 
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and  paid  accordingly.  In  December,  the  Senate  being  in  session,  the 
nomination  of  Commodore  Schley  was  not  acted  upon,  but  the  promotions 
of  other  officers  under  him  were  confirmed,  including  the  claimant,  whom 
the  President  commissioned.  Subsequently  it  was  held  by  the  accounting 
officers  that  there  were  no  vacancies  to  which  these  officers  could  be 
appointed,  and  the  overpayments  to  them  were  deducted.  The  ruling  of 
the  accounting  officers  was  correct,  as  the  language  of  the  Constitution, 
"  to  fill  up  all  vacancies  that  may  happen  during  the  recess  of  the  Senate/' 
necessarily  implies,  not  only  the  previous  existence  of  an  office,  but  that 
"  during  the  recess  of  the  Senate  "  a  vacancy  happened  in  such  office 
which  could  be  filled  by  the  President  by  commission  to  expire  at  the  end 
of  the  next  session  of  the  Congress. 

Peck  v.  U.  8.,  (1904)  39  Ct.  CI.  126. 

m.  Appointment  of  Diplomatic  Officer  to  Meet  Public  Emergency 

The  President  has  constitutional  power  to  appoint,  by  temporary  com- 
mission, a  diplomatic  officer  to  meet  any  public  exigency  arising  in  the 
recess  of  the  Senate.  But  for  the  President  to  change  the  personnel  or 
raise  the  rank  of  the  entire  diplomatic  service  of  the  United  States,  in  the 
recess  of  the  Senate,  and  without  the  concurrence  of  that  co-ordinate 
authority,  would  not  be  a  just  exercise  of  the  presidential  discretion,  whether 
in  its  relation  to  the  ministers  themselves,  to  the  public  service,  or  to  the 
spirit  of  the  Constitution. 

Ambassadors  and  Other  Public  Minister!  of  U.  S.,  (1855)  7  Op.  Atty.-Gen.  188. 

IV.  Power  Exercised  by  Letter  from  Secretary  of  War  to  Officer 

The  power  of  the  President  to  fill  a  vacancy  in  the  army  during  a  recess 
of  the  Senate  may  be  exercised  by  a  letter  from  the  secretary  of  war  to  the 
person  to  be  appointed,  stating  that  the  President  has  appointed  him  to 
the  office,  and  such  a  letter  may  constitute  his  commission,  and  is  conclusive 
evidence  that  the  President  has  made  the  appointment. 

CShet  v.  U.  S.,  (189a)  28  Ct.  CL  392. 

V.  Second  Temporary  Appointment  on  Failure  to  Make  Permanent 

Appointment 

In  cases  where  appointments  have  been  made  in  the  recess  prior  to  the 
last  session  of  the  Senate,  and  there  is  a  failure  during  the  session  to  make 
a  permanent  appointment,  either  by  the  refusal  of  the  Senate  to  confirm 
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the  nominee,  a  failure  to  act  on  the  nomination,  or  other  cause,  the  Presi- 
dent can  make  another  temporary  appointment  in  the  present  recess. 


President's  Power  to  Fill  Vacancies, 
(1866)  12  Op.  Atty.-Gen.  32,  the  Attor- 
ney -General  saying:  "The  true  theory 
of  the  Constitution  in  this  particular 
seems  to  me  to  be  this:  that  as  to  the 
executive  power,  it  is  always  to  be  in 
action,  or  in  capacity  for  action;  and 
that,  to  meet  this  necessity,  there  is  a 
provision  against  a  vacancy  in  the  chief 
executive  office,  and  against  vacancies  in 
all  the  subordinate  offices,  and  that  at  all 
times  there  is  a  power  to  fill  such  vacan- 
cies. It  is  the  President  whose  duty  i 
if*  to  see  that  the  vacancy  is  filled.  If 
the  Senate  is  in  session,  they  must  assent 


to  his  nomination.  If  the  Senate  is  not 
in  session,  the  President  fills  the  vacancy 
alone.  All  that  is  to  be  looked  to  is, 
that  there  is  a  vacancy,  no  matter  when 
it  first  occurred,  and  there  must  be  a 
power  to  nil  it.  If  it  should  have  been 
filled  whilst  the  Senate  was  in  session, 
but  was  not  then  filled,  that  omission  is 
no  excuse  for  longer  delay,  for  the  public 
exigency  which  requires  the  officer  may 
be  as  cogent,  and  more  cogent,  during 
the  recess  than  during  the  session."  See 
also  President's  Power  to  Appoint  to 
Office,   (1865)    11  Op.  Atty.-Gen.  179. 


VI.  Vacancy  Happening  When  Senate  in  Session 

A^vacancy  in  an  office  which  happens  during  a  session  of  the  Senate  and 
remains  unfilled  until  a  recess  of  the  Senate  occurs  may  be  filled  by  the 
President  during  such  recess  by  a  temporary  appointment.  The  rule  is  the 
s&me  in  the  case  of  a  new  office  which  is  not  filled  during  the  session  in  which 
it  was  created. 


Vacancy  in  Office,  (1889)  19  Op.  Atty.- 
Gen.  261.  See  also  In  re  Yancey,  (1886) 
28  Fed.  445. 

The  President  has  lawful  power  in  the 
recess  of  the  Senate  to  fill  a  vacancy  on 
the  bench  of  the  Supreme  Court,  whicli 
vacancy  existed  during  the  last  session  of 
the  Senate,  by  "  granting  a  commission 
which  shall  expire  at  the  end  of  their 
next  session."  President's  Appointing 
Power,  (1862)  10  Op.  Atty.-Gen.  356,  the 
Attorney-General  saying:  "If  the  ques- 
tion were  new,  and  now  for  the  first  time 
to  be  considered,  I  might  have  serious 
doubts  of  your  constitutional  power  to 
fill  up  the  vacancy,  by  temporary  appoint- 
ment, in  the  recess  of  the  Senate.  JTut 
the  question  is  not  new.  It  is  settled 
in  favor  of  the  power,  as  far  at  least  as 
a  constitutional  question  can  be  settled, 
by  the  continued  practice  of  your  pred- 
ecessors, and  the  reiterated  opinions  of 
mine,  and  sanctioned,  as  far  as  I  know 
or  believe,  bv  the  unbroken  acquiescence 
of  the  Senate." 

The  power  to  fill  vacancies  is  not  lim- 
ited in  its  exercise  to  those  which  occur 
during  recess.  "It  was  the  intention  of 
the  Constitution  that  the  offices  created 
by  law,  and  necessary  to  carry  on  the 
operations  of  the  government,  should  al- 
ways be  full,  or,  at  all  events,,  that  the 
vacancy  should  hot  be  a  protracted  one." 


Power    of    President    to    Fill    Vacancies, 
(1832)    2  Op.  Atty.-Gen.  527. 

"Mr.  Wirt  in  1823,  Mr.  Taney  in  1833, 
and  Mr.  Legare  in  1841,  concur  in  opin- 
ion that  vacancies  first  occurring  during 
the  session  of  the  Senate  may  be  filled 
by  the  President  in  the  recess.  Mr. 
Mason,  in  a  short  opinion  given  in  1845, 
held  that  vacancies  known  to  exist  during 
the  session  could  not  be  filled  in  the  re- 
cess; but  in  a  more  elaborate  opinion 
written  in  1846  he  expresses  general  con- 
currence with  his  three  predecessors." 
President's  Power  to  Fill  Vacancies  in 
Recess  of  Senate,  (1866)  12  Op.  Atty.- 
Gen.  33. 

"Happen"  means  "happen  to  exist." — 
The  President  has  power  to  fill,  during  a 
recess  of  the  Senate,  by  temporary  com- 
mission, a  vacancy  that  occurred  by  ex- 
piration of  commission  during  a  previous 
session  of  that  bodv.  Executive  Author- 
ity to  Fill  Vacancies,  (1823)  1  Op.  Atty.- 
Gen.  631,  where  the  Attorney-General 
said;  "If  we  interpret  the  word  'hap- 
pen' as  being  merely  equivalent  to 
'happen  to  exist'  (as  I  think  we  may 
legitimately  do),  then  all  vacancies  which, 
from  any  casualty,  happen  to  exist  at  a 
time  when  the  Senate  cannot  be  consulted 
as  to  filling  them,  may  be  temporarily 
filled  by  the  President;  and  the  whole 
purpose  of  the  Constitution  ia  completer/ 
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accomplished."     See  also  Matter  of  Far- 
row,  (1880)   3  Fed.  115. 

This  provision  is  construed  to  compre- 
hend all  vacancies  that  may  happen  to 
exist  in  a  recess  of  the  Senate,  and  the 
President  has  authority  to  fill,  during 
the  recess  of  the  Senate,  not  only  vacan- 
cies that  have  originated  in  the  recess, 
but  also  such  as  originated  while  the 
Senate  was  in  session.  Appointments 
During  Recess  of  Senate,  (1880)  16  Op. 
Atty.-Gen.  522. 

The  predicament  of  vacancy,  which  may 
be  filled  by  a  temporary  appointment  by 
the  President,  under  the  Constitution,  is 
not  confined  by  it  to  vacancies  originat- 
ing or  beginning  to  exist,  during  the  re- 
cess of  the  Senate,  but  embraces  all  vacan- 
cies that  from  casualty  happen  to  exist 
at  a  time  when  the  Senate  cannot  be  con- 
sulted as  to  filling  them.  Case  of  Col- 
lectorship  of  New  Orleans,  (1868)  12  Op. 
Atty.-Gen.  449. 

Failure  of  Senate  to  act  on  nomination. 
—  The  President  made  a  nomination  for 
an  office  to  the  Senate,  but  it  adjourned 
without  acting  thereon.  Later,  during 
the  vecess  of  the  Senate,  the  President 
issued  a  commission  to  the  nominee, 
which  he  accepted.  The  appointment  was 
valid.  Matter  of  Farrow,  (1880)  3  Fed. 
112. 

No  confirmation  of  nomination  follow- 
ing temporary  appointment. —  During  a 
recess  of  Congress,  an  office  being  vacant, 


an  appointment  was  made,  and  a  com- 
mission granted,  to  expire  at  the  end  of 
the  session  next  ensuing.  During  the 
following  session  a  nerson  was  nominated 
for  permanent  appointment  according  to 
law,  which  was  rejected  by  the  Senate, 
and?  another  nomination  was  made,  on 
which  the  Senate  made  no  decision.  The 
Attorney -General  advised  that  the  va- 
cancy existing  at  the  end  of  the  session 
could  be  filled  by  a  temporary  appoint- 
ment. Power  of  President  to  Appoint  to 
Office  During  Recess  of  Senate,  (1846) 
4  Op.  Atty.-Gen.  523.  See  also  Power  of 
President  to  Fill  Vacancies,  (1841)  13 
Op.   Atty.-Gen.   673. 

Contra. —  When  an  office  to  which  an 
appointment  was  made  was  created  by  an 
Act  of  Congress  two  years  prior  to  the 
appointment,  and  there  had  been  two  ses- 
sions of  Congress,  and  the  office  had  not 
previously  been  filled,  this  was  not  a 
vacancy  that  happened  during  the  recess 
of  the  Senate.  Schenck  v.  Peay,  (1869) 
1  Dill.  267,  21  Fed.  Cas.  No.  12,451. 

The  President  cannot  appoint  district 
judges,  attorneys,  and  marshals  during  a 
recess  of  the  Senate,  for  newly  admitted 
states,  where  the  offices  were  created  and 
took  effect  during  the  session  of  that 
body.  If  vacancies  are  known  to  exist 
during  the  session  of  the  Senate,  and 
nominations  are  not  then  made  to  fill 
them,  they  cannot  be  filled  by  the  execu- 
tive during  the  subsequent  recess.  Ap- 
pointment of  Judges,  etc,  for  Iowa  and 
Florida,    (1845)    4  Op.  Atty.-Gen.  361. 


VII.  During  Adjournment  of  Senate 

The  recess  of  the  Senate  during  which  the  President  shall  have  power  to 
fill  a  vacancy  that  may  happen,  means  the  period  after  the  final  adjourn- 
ment of  Congress  for  the  session  and  before  the  next  session  begins ;  while 
an  adjournment  during  a  session  of  Congress -means  a  merely  temporary 
suspension  of  business  from  day  to  day,  or  for  such  brief  periods  of  time 
as  are  agreed  upon  by  the  joint  action  of  the  two  houses. .  The  President 
is  not  authorized  to  appoint  an  officer  during  the  current  holiday  adjourn- 
ment of  the  Senate,  which  will  have  the  effect  of  an  appointment  made  in 
the  recess  occurring  between  two  sessions  of  the  Senate. 

President — Appointment  of  Officers  —  Holiday  Recess,  (1901)  23  Op.  Atty.-Gen.  509. 


VIIL  Duration  of  Temporary  Appointment 

1.  Until  End  of  Next  Session. — A  commission  issued  by  the  President 
during  a  recess  of  the  Senate  continues  until  the  end  of  the  next  session  of 
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Congress,  unless  sooner  determined  by  the  President,  even  though  the  person 
commissioned  shall  have  been  in  the  meantime  nominated  by  the  President 
to  the  office  and  his  nomination  rejected. 


In  re  Marshalship,  etc.,  (1884)  20  Fed. 
382.  See  also  Commissions  Granted  Dur- 
ing Recess  of  Senate,  ( 183^ ,  2  Op.  Atty.- 
Gen.  336. 

Until  end  of  next  session. —  The  com- 
mission of  an  officer  appointed  during  a 
recess,  who  is  afterwards  nominated  and 
rejected,  is  not  thereby  determined,  nor 
his  sureties  released  from  liability,  on 
account  of  any  subsequent  breach  of  his 
official  bond,  as  the  Constitution  recog- 
nizes the  validity  of  a  commission  to  hold 
his.  office  until  the  end  of  the  next  ses- 
sion unless  it  expire  by  death,  resignation, 
or  removal.  Tenure  of  Appointments 
Made  During  Recess  of  Senate,  (1842) 
4  Op.  Atty.-Gen.  30.  See  also  Commis- 
sions Granted  During  Recess  of  Senate, 
(1830)    2  Op.  Atty.-Gen.  336. 


Not  until  successor  appointed  and  quali- 
fied.—  An  Indian  agent  appointed  during 
a  recesB  of  the  Senate,  not  confirmed  at 
the  next  session,  has  no  title  to  the  office 
subsequent  to  the  adjournment.  In  view 
of  the  Constitution  and  statutes  of  the 
United  States,  the  opinions  of  the  Attor- 
neys-General and  of  the  Supreme  Court, 
as  well  as  the  practice  of  the  government, 
it  cannot  be  said  that  the  principle  of  the 
common  law,  that  officers  appointed  for 
a  term  of  years  hold  until  their  succes- 
sors are  appointed  and  qualified,  has  been 
adopted  as  applicable  to  public  officers 
of  the  United  States.  Romero  t>.  U.  8., 
(1889)   24  Ct.  CI.  337. 


2.  Acceptance  of  New  Commission. —  The  acceptance  of  a  new  commis- 
sion, after  confirmation  by  the  Senate  of  an  appointment  made  during  a 
recess,  is  a  rirtual  superseding  and  surrender  of  the  commission  granted 
on  the  original  appointment. 

Commissions  Granted  During  Recess  of  Senate,  (1830)  2  Op.  Atty.-Gen.  336.  See 
also  U.  S.  v.  Kirkpatrick,  (1824)  9  Wheat.  721,  6  U.  S.  (L.  ed.j  199. 


ARTICLE  II,  SECTION  2 

11  He  [the  President]  shall  from  time  to  time  give  to  the  Congress  informa- 
tion of  the  state  of  the  Union,  and  recommend  to  their  consideration 
such  measures  as  he  shall  judge  necessary  and  expedient ;  he  may,  on 
extraordinary  occasions,  convene  both  houses,  or  either  of  them,  and 
in  case  of  disagreement  between  them,  with  respect  to  the  time  of 
adjournment,  he  may  adjourn  them  to  such  time  as  he  shall  think 
proper;  he  shall  receive  ambassadors  and  other  public  ministers;  he 
shall  take  care  that  the  laws  be  faithfully  executed,  and  shall  com- 
mission all  the  officers  of  the  United  States." 

I.  Ambassadors  and  Other  Public  Ministers,  67. 

II.  "  Shall  Take  Care  that  the  Laws  be  Faithfully  Executed,"  67. 

1.  In  General,  67. 

2.  Has  Reference  to  Laws  af  United  States,  68. 

3.  Take  Measures  for  Protection  of  Judges,  68. 

4.  Assist  Judicial  Process,  68. 

5.  Appointment  of  Investigating  Agents,  68. 

6.  No  Power  to  Forbid  Their  Execution,  69.    • 

III.  "  Shall  Commission  All  the  Officers,"  69. 

1.  May  Withhold  Commission  After  Confirmation  by  Senate,  69.  , 

2.  When  Commission  Complete,  69. 

3.  When  Appointee  Has  Right. to  Delivery  of  Commission,  69. 

4.  Right  of  Justices  to  Hold  Circuits  Without  Commissions,  70. 

L  Ambassadors  and  Other  Public  Ministers 

The  construction  of  the  words  "  ambassadors,  other  public  ministers  and 
consuls,"  used  in  the  clause  defining  the  power  of  appointments,  as  includ- 
ing all  the  contents  of  the  class,  is  confirmed  by  the  use  of  the  same  words  in 
this  clause,  meaning  all  possible  diplomatic  agents  which  any  foreign  power 
may  accredit  to  the  United  States. 

Ambassadors  and  Other  Public  Ministers  of  U.  6.,  (1865)  7  Op.  Atty-Gen.  209. 

n.  "  Shall  Take  Care  that  the  Laws  Be  Faithfully  Executed  "    . 

1.  In  General. —  The  duty  of  the  President  to  take  care  that  the  laws  be 
faithfully  executed  is  not  limited  to  the  enforcement  of  Acts  of  Congress  or 
of  statutes  of  the  United  States  according  to  their  expressed  terms,  but 
includes  the  rights,  duties,  and  obligations  growing  out  of  the  Constitution 

wn 
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itself,  our  international  relations,  and  all  the  protection  implied  by  the 
nature  of  the  government  under  the  Constitution. 

In  re  Neagle,  (1890)   136  U.  S.  64,  10  faithfully  perform  their  duties;  but  the 

8.  Ct.  658,  34  U.  S  (L.  ed.)  55,  affirming  statutes    regulate    and    prescribe    these 

(1889)  39  Fed.  833.  duties,  and  he  has  no  more  power  to  add 

to,  or  subtract  from,  the  duties  imposed 

"The  President  has,  under  the  Consti-  upon    subordinate   executive   and   admin- 

tution  and  laws,  certain  duties  to  per-  istrative  officers  by  the  law,  than  those 

form,    among   these   being    to   take   care  officers  have  to  add  or  subtract  from  his 

that  the  laws  be  faithfully  executed;  that  duties."    Eight-Hour  Law,  (1890)  19  Op. 

is,    that    the    other    executive    and    adr  Atty.-Gen,  686. 
ministrative    officers   of   the   government 

2.  Has  Reference  to  Laws  of  United  States. —  The  clause  which  makes  it 
the  duty  of  the  President  to  "  take  care  that  the  laws  be  faithfully  exe- 
cuted "  refers  primarily  to  the  laws  of  the  United  States,  and  to  those  of  a 
state  or  territory  only  in  the  contingency  when  the  case  of  insurrection 
therein  is  presented  according  to  the  Constitution  and  to  Acts  of  Congress. 

Insurrection  in  a  State,  (1-856).  8  Op.  Atty.-Gen.  11. 

3.  Take  Measures  for  Protection  of  Judges. —  It  is  within  the  power  of 
the  President  to  take  measures  for  the  protection  of  a  judge  of  one  of  the 
courts  of  the  United  States  who,  while  in  the  discharge  of  the  duties  of 
his  office,  is  threatened  faith  a  personal  attack  which  may  probably  result 
in  his  death,  and  where  this  protection  is  to  be  afforded  through  civil  power 
the  department  of  justice  is  the  proper  one  to  set  in  motion  the  necessary 
means  of  protection. 

In  re  Neagle,  (1890)  195  U.  6.  67,  10  S.  Ct.  658,  34  U.  S.  (L.  ed)  55,  affirming 
(1889)  39  Fed.  833. 

4.  Assist  Judicial  Process. —  The  President  is  not  authorized  to  execute 
the  laws  himself,  or  through  agents  or  officers,  civil  or  military,  appointed 
by  himself,  but  he  is  to  take  care  that  the  laws  be  faithfully  carried 
into  execution  as  they  are  expounded  and  adjudged  by  the  co-ordinate 
branch  of  the  government  to  which  that  duty  is  assigned  by  the  Constitu- 
tion. It  is  thus  made  his  duty  to  come  in  aid  of  the  judicial  authority,  if  it 
shall  be  resisted  by  a  force  too  strong  to  be  overcome  without  the  assistance 
of  the  executive  arm ;  but  in  exercising  this  power  he  acts  in  subordination 
to  judicial  authority,  assisting  it  to  execute  its  process  and  enforce  its 
judgments. 

Em  p.  Merryman,    (1861)  Taney  (U.  S.)  246,  17  Fed.  Cas.  No.  9,487. 

5.  Appointment  of  Investigating  Agents. —  The  executive  department, 
being  charged  with  the  duty  of  seeing  that  the  laws  are  faithfully  executed, 
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has  authority  to  appoint  commissioners  and  agents  to  make  investigations, 
but  it  cannot  pay  them  except  from  an  appropriation  for  that  purpose. 

Executive  Power  of  Appointment,  (1843)  4  Op.  Atty.-Gen.  248. 

6.  Ho  Power  to  Forbid  Their  Execution. —  The  obligation  imposed  on 
the  President  to  see  the  laws  faithfully  executed  does  not  imply  a  power  to 
forbid  their  execution,  and  the  postmaster-general  cannot  justify  a  failure 
to  perform  a  duty  imposed  upon  him  by  law  on  the  ground  that  he  is  alone 
subject  to  the  direction  and  control  of  the  President. 

Kendall  v.  U.  S.,  (1838)  12  Pet.  624,  9  U.  S.  (L.  ed.)  1181. 

m.  "  Shall  Commission  All  the  Officers  " 

1.  May  Withhold  Commission  After  Confirmation  by  Senate. — Even 
after  confirmation  by  the  Senate  the  President  may,  in  his  discretion,  with- 
hold a  commission  from  the  applicant,  and  until  a  commission  to  signify 
that  the  purpose  of  the  President  has  been  changed,  the  appointment  is  not 
fully  consummated. 

Appointments  to  Office  —  Caae  of  Lieutenant  Cope,  (1843)  4  Op.  Atty.-Gen.  218. 
See  also  supra,  No  appointment  without  comtnission,  p.  57. 

2.  When  Commission  Complete. —  When  a  commission  has  been  signed 
by  the  President  the  appointment  is  made,  and  the  commission  is  complete 
when  the  seal  of  the  United  States  has  been  affixed  to  it  by  the  secretary  of 
state  as  directed  by  Act  of  Congress. 

Marbury  v.  Madison,  (1803)   1  Cranch  must  give  a  bond  and  take  an  oath,  be- 

162,  2  U.  S.  (L.  ed.)  60.  fore  he  possesses  the  office  under  the  com- 
mission; nor  that  it  is  the  duty  of  the 

When  the  commission  of  a  postmaster  Postmaster-General  to  transmit  the  corn- 
has  been  signed  and  sealed,  and  placed  in  mission  to  the  officer  when  he  shall  have 
the  hands  of  the  Postmaster-General  to  done  so.  These  are  acts  of  third  persons. 
b*t  transmitted  to  the  officer,  so  far  as  The  President  has  previously  acted  to  the 
the  execution  is  concerned,  it  is  a  com-  full  extent  which  he  is  required  or  en- 
pleted  act.  The  officer  has  then  been  abled  by  the  Constitution  and  laws  to 
commissioned  by  the  President  pursuant  act  in  appointing  and  commissioning  the 
to  the  Constitution;  and  the  subsequent  officer;  and  to  the  benefit  of  that  corn- 
death  of  the  President,  by  whom  nothing  pJete  action  the  officer  is  entitled,  when 
remained  to  be  done,  can  have  no  effect  he  fulfils  the  conditions  on  his  part  im- 
on  that  completed  act.  It  is  of  no  im-  posed  by  law.  U.  S.  v.  Le  Baron,  (1856) 
portance   that   the  person    commissioned  19  How.  79,  15  U.  S.    (L.  ed.)   525. 

3.  When  Appointee  Has  Bight  to  Delivery  of  Commission. —  By  signing 
a  commission,  the  President  appointed  a  person  a  justice  of  the  peace  in  the 
District  of  Columbia;  the  seal  of  the  United  States  affixed  thereto  by  the 
secretary  of  state  was  conclusive  testimony  of  the  verity  of  the  signature 
and  the  completion  of  the  appointment ;  and  having  this  legal  title  to  the 
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office,  the  appointee  had  a  consequent  right  to  the  commission,  a  refusal  to 
deliver  which  was  a  plain  violation  of  that  right. 

Mar  bury  c.  Madison,  (1803)   1  Cranch.  irrevocable.     But   where   the   officer   be- 

168,  2  U.  8.  (L.  ed.)  60.  longs  to  a  class  removable  at  any  time 

by   the   President,   there    it  would   seem 

If  the  commission  be  signed  and  sealed,  that   the  commission,  though  made  out, 

and  the  office  be  of  a  character  not  re-  may   be   arrested   in   the   office,   and  the 

movable  by  the  President,  in  that  case  the  right  to  the  office  does  not  vest.    Adams' 

President's  right  over  the  office  no  longer  Case,   (1867)    12  Op.  Atty.-Oen.  306. 
exists,   for   the   right   is   vested,   and   is 

4.  Rig-lit  of  Justices  to  Hold  Circuits  Without  Commissions.— The 

justices  of  the  Supreme  Court  may  hold  Circuit  Courts  without  having  dis- 
tinct commissions  for  that  purpose. 

Stuart  v.  Laird,  (1803)  1  Cranch  299,  2  U.  S.  (L.  ed.)  116. 


ARTICLE  II,   SECTION  4 

"  The  President,  Vice-President  and  all  civil  officers  of  the  United  States, 
shall  be  removed  from  office  on  impeachment  for,  and  conviction  of, 
treason,  bribery,  or  other  high  crimes  and  misdemeanors;" 

A  member  of  Congress  is  not  an  officer  of  the  United  States  in  the  constitu- 
tional meaning  of  the  term.  In  the  case  of  Blount,  on  an  impeachment 
before  the  Senate  in  1799,  the  question  arose  whether  a  senator  was  a  civil 
officer  of  the  United  States  within  the  purview  of  the  Constitution,  and  the 
Senate  decided  that  he  was  not. 

Member  of  Congress,  (1882)   17  Op.  Atty.-Gen.  420. 

Nothing  bnt  treason,  official  bribery,  or  other  high  crimes  and  misdemeanors 
made  so  by  law,  and  also  in  their  nature  of  deep  moral  turpitude,  which  are 
dangerous  to  the  safety  of  the  state,  and  which  palpably  disqualify  and 
make  unfit  an  incumbent  to  remain  in  the  office  of  President,  can  justify 
the  application  of  this  clause. 

Trial  of  Andrew  Johnson,  175,  wherein  of  personal  ambition,  to  strengthen  the 

it  was  farther  said :    "  Impeachment  was  measures    or    continue   the    power    of    a 

not  intended  to  be  used  as  an  engine  to  party,   to   punish   partisan    infidelity,   to 

gratify    private    malice,    to    avenge    dis-  repress  and  crush  its  dissensions,  to  build 

appointed  expectations,  to  forward  schemes  up  or  put  down  opposing  f actions." 

171] 


ARTICLE    m,  SECTION    1 

1  The  judicial  power  of  the  United  States,  shall  be  vested  in  one  Supreme 
Court,  and  in  such  inferior  courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish.  The  judges,  both  of  the  supreme  and 
inferior  courts,  shall  hold  their  offices  during  good  behavior,  and 
shall,  at  stated  times,  receive  for  their  services,  a  compensation,  which 
shall  not  be  diminished  during  their  continuance  in  office." 

I.  Provisions  Mandatory  on  Congress,  73. 

II.  Judicial  Power  to  Be  Vested  in  Courts  Established  bt  Congress, 
74. 

III.  United  States  Courts,  74. 
1.  Territorial  Courts,  74. 
"  2.  District  of  Columbia  Courts,  74. 

3.  Court  of  Claims,  75. 

4.  United  States  Commissioner,  76. 

5.  Clerks  of  Courts,  76. 

6.  Military  Courts  in  Conquered  Territory,  76 

7.  Courts  of  Indian  Offenses,  77. 

8.  Pacific  Railway  Commission,  77. 

9.  Interstate  Commerce  Commission,  77. 

10.  Status  of  State  Courts  Administering  Federal  Law,  77. 

TV.  Nature  and  Exercise  of  Judicial  Power,  77. 

1.  Duty  of  Judiciary  to  Construe  Statutes,  77. 

a.  In  General,  77. 

b.  To  Determine  Constitutionality  of  Statutes,  78. 

c.  Validity  of  State  Statutes  under  State  Constitutions,  79. 

d.  Wisdom  of  Legislative  Enactments,  80. 

2.  Must  Have  Power  to  Render  Judgment,  80. 

3.  Power  to  Punish  for  Contempt,  80. 

4.  No  Supervising  Power  Over  Administrative  Departments,  81. 

5.  Interference  by .  Political  Department  with  Judicial  Power,  81. 

V.  Imposing  Judicial  or  Nonjudicial  Duties  on  the  Courts,  82. 

1.  Reviewing  Nonjudicial  Proceedings,  82. 

a.  In  General,  82. 

b.  0]  Special  Duties  Imposed  on  Judge  under  a  Treaty,  82. 

c.  Of  Board  of  Land  Commissioners,  82. 

d.  Of  Interstate  Commerce  Commission,  83. 

2.  Right  of  Government  to  Appeal  Without  Power  to  Set   Verdict 

Aside,  83. 

3.  Issue  of  Subpoenas  in  Aid  of  Administrative  Examinations,  83. 

4.  Appointment  of  Supervisors  of  Election,  84. 
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5.  To  Fix  Rates  and  Tolls,  84. 

6.  Rule  of  Court  as  to  Appointing  Examiners  in  Another  District,  85. 

VI.  Exercise  of  Judicial  Functions  by  Other  Departments,  85. 
.1.  Assumption  by  Congress,  85. 

a.  Prescribing  Rule  of  Decision,  85. 

b.  Prescribing  Rules  of  Evidence,  86. 

c.  Prescribing  Forms  of  Proceedings,  86. 

d.  Authorizing  Service  of  Process  in  or  Out  of  District,  87. 

e.  Authorizing  Executions  to  Issue  on  Judgments,  87. 
/.  Providing  for  Appeals  to  Operate  Retrospectively,  87. 

g.  Authorizing  Impeachment  of  Naturalization  Certificates,  87. 
h.  Prescribing  Qualifications  for  Admission  to  the  Bar,  88.  . 
i.  Investigation  of  Affairs  of  Debtor  of  United  States,  88. 
j.  Prescribing  Conditions  to  Recovery  Against  the  Government, 
88. 
2.  Imposed  on  Executive  and  Administrative  Officers,  89- 

a.  In  General,  89. 

b.  On  Judges  in  Nonjudicial  Capacity,  89. 

c.  Giving  President  Power  to  Refuse  to  Accept  Condemned 

Property,  89. 

d.  Whether  Bridge  Is  an  Obstruction  to  Navigation,  90. 

e.  Admission  and  Exclusion  of  Aliens,  90. 

/.  Identification  and  Deportation  of  Aliens,  90. 
g.  Descent  of  Property  Allotted  to  Indians,  90. 
A.  Power  to  Adjust  Claims  under  a  Treaty,  91. 
*'.    Use  of  Set-off  to  Judgment  Against  United  States,  91. 
j.  Issue  of  Distress  Warrant  by  Solicitor  of  Treasury,  91. 
k.  Determining  Disputable  Questions  under  Tariff  Act,  91. 
I.  Determining  Right  to  Receive  Mail  Matter,  92. 
m.  Authorizing  Administrative  Officers  to  Enforce  Penalties,  92. 
n.  Right  to  Collect  or  Refund  Tonnage  Tax,  92. 
VII.  Control  of  Executive  Officers  by  Mandamus  or  Injunction, 

93. 
VIII.  Diminution  of  Compensation,  93. 
IX.  Tenure  "  During  Good  Behavior,"  94. 

I.  Provisions  Mandatory  on  Congress 

"  The  language  of  the  article  throughout  is  manifestly  designed  to  be 
mandatory  upon  the  legislature.  Its  obligatory  force  is  so  imperative  that 
Congress  could  not,  without  a  violation  of  its  duty,  have  refused  to  carry  it 
into  operation.  The  judicial  power  of  the  United  States  shall  be  vested 
(not  may  be  vested)  in  one  Supreme  Court,  and  in  such  inferior  courts 
as  Congress  may,  from  time  to  time,  ordain  and  establish.  •  •  •  If, 
then,  it  is  the  duty  of  Congress  to  vest  the  judicial  power  of  the  United 
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States,  it  is  a  duty  to  vest  the  whole  judicial  power.  The  language,  if 
imperative  as  to  one  part,  is  imperative  as  to  all.  If  it  were  otherwise,  this 
anomaly  would  exist,  that  Congress  might  successively  refuse  to  vest  the 
jurisdiction  in  any  one  class  of  cases  enumerated  in  the  Constitution,  and 
thereby  defeat  the  jurisdiction  a&to  all;  for  the  Constitution  has  not  singled 
out  any  class  on  which  Congress  are  bound  to  act  in  preference  to  others." 

Martin  t>.  Hunter,  (1816)  1  Wheat.  388,  4  U.  S.  (L.  ed.)  97,  reverting  Hunter  v. 
Martin,  (1814)  4  Munf.  (Va.)  1. 

EL  Judicial  Power  to  Be  Vested  in  Courts  Established  by  Gongitou 

Congress  cannot  vest  any  portion  of  the  judicial  power  of  the  United 

States  except  in  courts  ordained  and  established  by  itself. 

Martin  v.  Hunter,  (1816)  1  Wheat.  330,  4  U.  S.  (L.  ed.)  97,  reversing  Hunter  v. 
Martin,  (1814)  4  Munf.  (Va.)   1. 

HI.  United  States  Courts 

1.  Territorial  Courts. — A  territorial  court  is  not  one  of  those  mentioned 
in  article  three  of  the  Constitution,  declaring  that  the  judicial  power  of  the 
United  States  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  Congress  may  from  time  to  time  establish,  the  judges  of  which 
hold  their  offices  during  good  behavior,  receiving  at  stated  times,  for  their 
services,  a  compensation  that  cannot  be  diminished  during  their  continuance 
in  office,  and  are  removable  only  by  impeachment. 

McAllister  v.  U.  S.,   (1891)    141  U.  S.  of  the  Constitution  providing  for  the  cre- 

180,  11  S.  Ct.  949,  35  U.  S.  (L.  ed.)  693,  ation  of  a  Supreme  Court  and  such  in- 

aflirming  (1887)  22  Ct.  CI.  318.    See  also  ferior  courts  as  Congress  may  see  fit  to 

U.  S.  r.  Coe,  (1894)  155  U.  S.  85,  15  S.  Ct.  establish.    Downes  t?.  Bidwell,  (1901)   182 

16,  39  U.  S.  (L.  ed.)  76.  U.  S.  282,  21  S.  Ct.  770,  45  U.  S.  (L.  ed.) 

1088. 

The  Territories  are  not  within  the  clause 

They  are  legislative  courts,  created  in  virtue  of  the  general  right  of  sover- 
eignty which  exists  in  the  government,  or  in  virtue  of  that  clause  which 
enables  Congress  to  make  all  needful  rules  and  regulations  respecting  the 
territory  belonging  to  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  (1828)  1  Pet.  545,  7  U.  8.  (L  ed.)  242.  8m 
also  Nickels  r.  Griffin,  (1872)   1  Wash.  Ter.  385. 

2.  District  of  Columbia  Courts.—  That  the  Supreme  Court  of  the  Dis- 
trict of  Columbia  is  a  court  of  the  United  States,  results  from  the  right  of 
exclusive  legislation  over  the  District,  which  the  Constitution  has  given  to 
Congress. 

Embry  r.  Palmer,  (1882)   107  U.  8.  10,  The  courts  provided  for  the  seat  of  gov- 

2  S.  Ct.  25,  27  U.  S.  (L.  ed.)  346.  eminent  are  courts  of  the  United  States 
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capable  of  receiving  the  judicial  power 
provided  by  this  article,  so.  far  as  this 
judicial  power  can  be  made  to  apply. 
James  v.  U.  S.,  (1903)  38  Ct.  CI.  829, 
the  court  saying:  "The  complete  and 
exclusive  jurisdiction  of  Congress  over  the 
district  is  incompatible  with  the  proposi- 
tion that  the  district  was  intended  to  be 
organized  for  judicial  purposes  as  foreign 
territory  which  Congress  might  dispose  of, 
or  as  territory  to  be  held  so  tentatively 
that  the  judicial  power  could  not  be 
lodged  in  tribunals  as  national  in  charac- 
ter  as   courts   provided    in   those   states 


which  had  ceded  the  district  for  national 
purposes  forever.  Territory  acquired  for 
the  seat  of  government  continues  to  be 
national.  The  rights  of  persons  to  their 
lives,  liberty,  and  property  are  the  same 
in  the  district  as  m  the  states,  and  the 
judicial  powers  of  the  Supreme  Court 
created  for  the  district  are  the  same  and 
are  to  be  exercised  at  law  and  equity  in 
the  same  manner  for  the  protection  of  life 
and  property  as  in  the  United  States 
courts  created  for  the  states,  as  near  as 
may  be." 


Justices  of  the  peace  in  the  District  of  Columbia,  in  the  exercise  of  the  juris* 
diction  conferred  upon  them  by  Congress  to  try  and  determine  cases,  civil 
and  criminal,  are,  in  sonle  sense,  judicial  officers,  but  they  are  not  inferior 
courts  of  the  United  States,  for  the  Constitution  requires  judges  of  all  such 
courts  to  be  appointed  during  good  behavior. 

Capital  Traction  Co.  t>.  Hof,  (1899)  174  U.  S.  17,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.) 
873.    See  also  U.  S.  t>.  Mills,  (1897)  11  App.  Cas.  (D.  C.)  507. 

3.  Court  of  Claims. —  The  Act  of  Congress  establishing  the  Court  of 
Claims  is  constitutional.  Congress  may  undoubtedly  establish  tribunals  with 
special  powers  to  examine  testimony  and  decide,  in  the  first  instance,  upon 
the  validity  and  justice  of  any  claim  for  money  against  the  United  States, 
subject  to  the  supervision  and  control  of  Congress,  or  a  head  of  any  of  the 
executive  departments.  In  this  respect  the  authority  of  the  Court  of  Claims 
is  like  to  that  of  an  auditor  or  comptroller  —  with  this  difference  only :  that 
in  the  latter  case  the  appropriation  is  made  in  advance,  upon  estimates, 
furnished  by  the  different  executive  departments,  of  their  probable  expense 
during  the  ensuing  year ;  and  the  validity  of  the  claim  is  decided  by  the 
officer  appointed  by  law  for  that  purpose,  and  the  money  paid  out  of  the 
appropriation  afterwards  made. 


(1864)   117  U.  S.  699 


Gordon  v.  U.  S., 
(Appendix). 


The  jurisdiction  of  the  Court  of  Claims 
is  subject  to  the  will  of  Congress,  the 
court  not  having  a  constitutional  grant 
of  judicial  authority;  and  whatever  stat- 
utes may  be  in  force  at  the  time  a  case  is 
adjudicated  measure  the  jurisdiction  of 
the  court  in  the  discharge  of  its  official 
duty.  There  can  be  no  vested  right  in 
the  remedial  process  of  the  law;  it  is 
subject  to  change  at  the  will  of  the  legis- 
lature, whose  discretion,  as  expressed  in 
the  statute,  marks  the  boundaries  of  the 
power  of  the  court.  Gordon  v.  U.  S., 
(1891)    26  Ct.  CI.  309. 

Action  to  set  aside  treaty  award  for 
fraud. —  When   a   citizen    insists   upon   a 


recognition  and  adjustment  of  a  claim,  he 
imposes  a  legal  obligation  upon  himself 
to  become  subject  to  the  jurisdiction  of 
such  court  as  Congress  may  empower  to 
adjudicate  the  claim,  and  it  is  within  the 
constitutional  power  of  Congress  to  im- 
pose necessary  and  proper  terms  and  con- 
ditions in  the  act  of  jurisdiction.  Thus 
Congress  may  provide  that  if  an  award 
which  is  the  subject  of  litigation  was 
procured  by  fraud,  the  parties  may  be 
barred  from  all  claim  on  the  faith  of  the 
award,  and  .the  money  may  be  returned 
to  the  government  from  which  it  was  re- 
ceived. U.  S.  v.  La  Abra  Silver  Min.  Co., 
(1894)  29  Ct.  CI.  433. 

When  appeals  may  be  taken  to  Supreme 
Court. —  Congress  can  confer  upon  this 
court  powers  not  strictly  judicial;  as  in 
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the  congressional  cases,  where  the  court  likewise  provides  that  whatever  judgment 
sits  merely  as  a  jury  to  find  the  facts  for  may  be  rendered  may  be  appealed  to'  the 
legislative  consideration;  as  in  the  depart-  Supreme  Court,  the  questions  to  be  con- 
mental  cases,  where  it  may  advise  an  ex*  sidered  must  be  confined  to  the  legal  and 
ecutive  department  as  to  its  powers  and  equitable  rights  of  the  claimants,  as  the 
duties;  as  in  the  French  spoliation  cases,  jurisdiction  of  the  Supreme  Court,  defined 
where  its  functions  are  those  of  a  quasi-  by  the  Constitution,  is  strictly  judicial, 
international  tribunal  to  pass  upon  the  and  statutory  authority  can  neither  take 
obligations  and  responsibilities  of  a  for-  away  from  nor  add  to  the  inherent  powers 
eign  power.  But  when  a  statute  gives  of  that  tribunal.  Western  Cherokee  la- 
the   Court    of    Claims    jurisdiction    and  dians  v.  U.  S„  ( 1891 )  27  Ct.  CI.  36. 

4.  United  States  Commissioner. —  A  United  States  commissioner  is 
neither  a  court  nor  the  judge  of  any  court,  nor  is  he  vested  by  law  with  any 
part  of  the  judicial  power  of  the  United  States,  for  the  judicial  power  is 
vested  in  the  Supreme  Court  and  "  such  inferior  courts  as  the  Congress 
may  from  time  to  time  ordain  and  establish,"  and  cannot  be  vested  in  a 
commissioner,  who  is  neither  made  a  court,  nor  empowered  to  hold  a  court 
in  the  constitutional  sense.  He  is  an  inferior  officer  of  the  court,  appointed 
by  it  by  authority  of  Congress,  with  defined  and  circumscribed  powers,  but 
no  part  of  the  judicial  power  of  the  United  States  is  vested  in  him,  nor  can 
it  be. 

In  re  Sing  Tuck,  (1903)  126  Fed.  397. 

5.  Clerks  of  Courts. —  Congress  has  no  authority  to  confer  judicial  power 
upon  clerks  of  courts,  for  under  the  provisions  of  the  Constitution  the  judi- 
cial power  of  the  United  States  can  only  be  vested  in  and  be  exercised  by 
courts  created  and  established  by  law  to  expound  and  administer  the  law 
in  application  to  the  cases  and  controversies  which  may  come  before  them  in 
due  course  of  legal  procedure. 

State  v.  Sullivan,   (1892)   50  Fed.  599. 

6.  Military  Courts  in  Conquered  Territory.—  The  provision  that  "  the 
judicial  power  of  the  United  States  shall  be  vested  in  one  Supreme  Court 
and  in  such  inferior  courts  as  the  Congress  may  from  time  to  time  ordain 
and  establish,1 '  has  no  application  to  the  abnormal  condition  of  conquered 
territory  in  the  occupancy  of  the  conquering  army.  It  refers  only  to  courts 
of  the  United  States,  which  military  courts  are  not. 

Mechanics',  etc.,  Bank  v.  Union  Bank,  querors;    affirming    (1873)    25   La;   Ann. 

(1874)    22  Wall.  295,  22  U.  S.   (L.  ed.)  387.    See  also  Burke  v.  Tregre,  (1870)  22 

871,  wherein  the  court  said  that  the  power  La.  Ann.  629. 
to  establish  by  military  authority  courts 

for  the  administration  of  civil  as  well  as  A  military  commission  cannot  exercise 
criminal  justice  in  portions  of  the  in-  any  part  of  the  judicial  power  of  the 
3urgent  states  occupied  by  the  -national  country.  Jurisdiction  cannot  be  con- 
forces  is  precisely  the  same  as  that  which  ferred  upon  such  a  court  under  the  "  laws 
exists  when  foreign  territory  has  been  and  usages  of  war  "  over  citizens  in  states 
conquered   and    is   occupied   by    the   con-  which  have  upheld  the  authority  of  the 
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government  and  where  the  courts  are  open  179  U.   S.   126t  21   S.   Ct.  48,  45  U.   S. 

and    their   process   unobstructed.     Ex   p.  (L.  ed.)    118,  that  a  military  tribunal  ih 

Milligan,    (1866)    4   Wall.   121,   18  U.   S.  not  a  court  having  jurisdiction  "in  law 

(L.  ed.)  281.   See  also  In  re  Vidal,  (1900)  or  equity." 

7.  Courts  of  Indian  Offenses. — "  Courts  of  Indian  offenses  "  are  not  the 
constitutional  courts  provided  for  in  this  section,  which  Congress  only  has 
the  power  to  ordain  and  establish,  but  mere  education  and  disciplinary 
instrumentalities  by  which  the  government  of  the  United  States  is  endeavor- 
ing to  improve  and  elevate  the  condition  of  these  dependent  tribes  to  which 
it  sustained  the  relation  of  guardian. 

U.  S.  t;.  dapox,  (1888)  35  Fed.  577. 

8.  Pacific  Railway  Commission. —  The  Pacific  railway  commission  is  not 
a  judicial  body,  and  possesses  no  judicial  powers  under  the  Act  of  Congress 
of  March  3,  1887,  creating  it,  and  can  determine  no  rights  of  the  govern- 
ment, or  of  the  corporation  whose  affairs  it  is  appointed  to  investigate. 

Matter  of  Pacific  R.  Commission,  (1887)  32  Fed.  241. 

9.  Interstate  Commerce  Commission. —  The  interstate  commerce  commis- 
sion is  not  invested,,  and  cannot  be  invested  under  the  Constitution,  with 
purely  judicial  power.  Its  functions  are  necessarily  restricted  to  the  per- 
formance of  administrative  duties,  with  such  quasi-judicial  powers  as  are 
incidental  and  necessary  to  the  proper  performance  of  those  duties. 

Interstate     Commerce    Commission    v.      r.  LouisviUe,  etc.,  R*  Co.,  ( 1889)  37  Fed. 
Cincinnati,  etc.,  R.  Co.,    (1896)    76   Fed.       612. 
183.    See  also  Kentucky,  etc,  Bridge  Co. 

10.  Status  of  State  Courts  Administering  Federal  Law.— A  state  court, 
while  entertaining  proceedings  for  naturalization,  remains  a  part  of  the 
sovereignty  of  the  state  and  does  not  become  a  federal  court,  and  perjury 
committed  by  a  witness  in  such  a  proceeding  is  punishable  in  the  state 
court,  and  a  federal  court  cannot  entertain  jurisdiction  in  the  absence  of  a 
federal  statute  conferring  it. 

U.  S.  v.  Severino,  (1903)   125  Fed.  953. 


IV.  Nature  and  Exercise  of  Judicial  Power 

1.  Duty  of  Judiciary  to  Construe  Statutes  — a.  In  General. —  The  judi- 
cial department  has  imposed  upon  it,  by  the  Constitution,  the  solemn  duty 
to  interpret  the  laws,  in  the  last  resort  \  and  however  disagreeable  that  duty 
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may  be,  in  cases  where  its  own  judgment  shall  differ  from  that  of  other 
high  functionaries,  it  is  not  at  liberty  to  surrender  or  to  waive  it 


U.  S.  t\  Dickson,  (1841)  15  Pet.  162, 
10  U.   S.    (L.   ed.)    689. 

The  judicial  department  must  deter- 
mine the  construction  of  all  laws  involved 
in  cases  before  them,  but  it  is  also  their 
duty  to  give  to  a  construed  Act  its  in- 
tended practical  operation  so  far  as  that 
is  possible.     An   Act   of  Congress  which 


declares  that  a  prior  statute  "  shall  not 
be  so  construed"  as  to  have  a  certain 
effect  should  not  be  given  a  retrospective 
or  retroactive  effect,  because  such  an 
operation  of  a  statute  on  rights  vested  by 
contract  conflicts  with  the  general  rules 
of  judicial  and  legislative  instincts.  Bas- 
sett's  Case,   (1866)   2  Ct.  CI.  448. 


6.  To  Determine  Constitutionality  op  Statutes. —  The  judicial  power 
covers  every  legislative  Act  of  Congress,  whether  it  be  made  within  the 
limits  of  its  delegated  powers,  or  be  an  assumption  of  power  beyond  the 
grants  in  the  Constitution.  This  judicial  power  was  justly  regarded  as 
indispensable,  not  merely  to  maintain  the  supremacy  of  the  laws  of  the 
United  States,  but  also  to  guard  the  states  from  any  encroachment  upon 
their  reserved  rights  by  the  general  government.  And  as  the  Constitution  is 
the  fundamental  and  supreme  law,  if  it  appears  that  an  Act  of  Congress  is 
not  pursuant  to  and  within  the  limits  of  the  power  assigned  to  the  federal 
government,  it  is  the  duty  of  the  courts  of  the  United  States  to  declare  it 
unconstitutional  and  void. 


Ableman  v.  Booth,  (1868)  21  How.  520, 
16  U.  8.  (L.  ed.)  169,  wherein  the  court 
further  said:  "The  grant  of  judicial 
power  is  not  confined  to  the  administra- 
tion of  laws  passed  in  pursuance  to  the 
provisions  of  the  Constitution,  nor  con- 
fined to  the  interpretation  of  such  laws; 
but,  by  the  very  terms  of  the  grant,  the 
Constitution  is  under  their  view  when  any 
Act  of  Congress  is  brought  before  them, 
and  it  is  their  duty  to  declare  the  law 
void,  and  refuse  to  execute  it,  if  it  is  not 
pursuant  to  the  legislative  powers  con- 
ferred upon  Congress.  And  as  the  final 
appellate  power  in  all  such  questions  is 
given  to  this  court,  controversies  as  to 
the  respective  powers  of  the  United  States 
and  the  states,  instead  of  being  deter- 
mined by  military  and  physical  force,  are 
heard,  investigated,  and  finally  settled, 
with  the  calmness  and  deliberation  of  ju- 
dicial inquiry."  See  also  Powell  t>.  Penn- 
sylvania, (1888)  127  U.  S.  686,  8  S.  Ct. 
992,  1257,  32  U.  S.   (L.  ed.)  253. 

Whether  an  Act  of  Congress  is  within 
the  limits  of  its  delegated  power  or  not 
is  a  judicial  question,  to  be  decided  by 
the  courts,  the  Constitution  having,  in 
express  terms,  declared  that  the  judicial 
power  shall  extend  to  all  cases  arising 
under  the  Constitution.  Gordon  t?.  U.  S., 
(1844)  117  U.  S.  705  (Appendix).  See 
also  Marbury  v.  Madison,  (1803)  1 
Oranoh  176,  2  U,  8.   (L.  ed.)   60.    See 


Cooper    t\    Telfair,    (1800)    4    Ball.    14, 
1  U.  S.  (L.  ed.)  721. 

Courts  cannot  declare  legislative  acts 
unconstitutional  upon  agreed  and  general 
statements  and  without  the  fullest  dis- 
closure of  material  facts.  "  Whenever,  in 
pursuance  of  an  honest  and  actual  an- 
tagonistic assertion  of  rights  by  one 
individual  against  another,  there  is  pre- 
sented a  question  involving  the  validity 
of  any  Act  of  any  legislature,  state  or 
federal,  and  the  decision  necessarily  rests 
on  the  competency  of  the  legislature  to 
so  enact,  the  court  must,  in  the  exercise 
of  its  solemn  duties,  determine  whether 
the  Act  be  constitutional  or  not;  but  such 
an  exercise  of  power  is  the  ultimate  and 
supreme  function  of  courts.  It  is  legiti- 
mate only  in  the  last  resort,  and  aa  a 
necessity  in  the  determination  of  real, 
earnest,  and  vital  controversy  between 
individuals.  It  never  was  the  thought 
that,  by  means  of  a  friendly  suit,  a  party 
beaten  in  the  legislature  could  transfer 
to  the  courts  an  inquiry  as  to  the  consti- 
tutionality of  the  legislative  Act."  Chi- 
cago, etc.,  R.  Co.  (?.  Wellman,  (1892)  143 
U.  S.  345,  12  S.  Ct.  400,  36  U.  8.  (L.  ed.) 
176. 

Whether  a  mere  exceeding  of  the  powers 
of  Congress,  in  legislation,  without  a  re- 
pugnancy to  express  provisions  of  the 
Constitution,  is  among  the  proper  object* 
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of  cognizance  in  the  federal  judiciary, 
would  probably  depend  upon  the  extent 
of  the  degree  of  legislative  discretion. 
U.  S.  r.  The  William,  (1808)  2  Hall  Law 
J.  265,  28  Fed.  Cas.  No.  16,700. 

Relation  to  judicial  power  in  England. — 
The  position  and  rank  assigned  to  the 
Supreme  Court  in  the  government  of  the 


United  States  differ  from  that  of  the 
highest  judicial  power  in  England,  which 
is  subordinate  to  the  legislative  power, 
and  bound  to  obey  any  law  that  Parlia- 
ment may  pass,  although  it  may,  in  the 
opinion  of  the  court,  be  in  conflict  with 
the  principles  of  Magna  Charta  or  the 
Petition  of  Rights.  Gordon  t\  U.  .  S., 
(1864)  117  U.  6.  700  (Appendix). 

Every  legislative  act  is  to  be  presumed  to  be  a  constitutional  exercise  of 

legislative  power  until  £he  contrary  is  clearly  established. 

Close  v.  Glenwood  Cemetery,  (1882) 
107  U.  S.  475,  2  S.  Ct.  267,  27  U.  S. 
(L.  ed.)  406.  See  also  Em  p.  Thornton, 
(1882)    12  Fed.  541. 


Proper  respect  for  a  co-ordinate  branch 
of  the  government  requires  the  courts  of 
the  United  States  to  give  effect  to  the 
presumption  that  Congress  will  pass  no 
Act  not  within  its  constitutional  power. 
This  presumption  should  prevail  unless 
the  lack  of  constitutional  authority  to 
pass  an  Act  in  question  is  clearly  demon- 
strated. U.  S.  P.  Harris,  (1882)  106 
U.  8.  635,  1  S.  Ct.  601,  27  U.  S.  (U  ed.) 
290. 

When  this  court  is  called  on  in  the 
course  of  the  administration  of  the  law 
to  consider  whether  an  Act  of  Congress, 
or  of  any  other  department  of  the  govern- 
ment, is  within  the  constitutional  author- 
ity of  that  department,  a  due  respect  for 
a  co-ordinate  branch  of  the  government 
requires  that  we  shall  decide  that  it  has 
transcended  its  powers  only  when  that 
is  so  plain  that  we  cannot  avoid  the  duty. 
Trade-Mark  Cases,  (1879)  100  U.  S.  96, 
25  U.  S.   (L.  ed.)  550. 

Declared  invalid  only  in  a  clear  case. — 
"It  is  unnecessary,  at  this  time,  for  me 
to  determine  whether  this  court  constitu- 
tionally possesses  the  power  to  declare  an 
Act  of  Congress  void,  on  the  ground  of 
its  being  made  contrary  to,  and  in  viola- 
tion of,  the  Constitution ;  but  if  the  court 
have  such  power,  I  am  free  to  declare 
that  I  will  never  exercise  it  but  in  a  very 
clear  case."  Per  Chase,  J.,  in  Hylton  v. 
U.  S.,  (1796)  3  DalL  175,  1  U.  S.  (L.ed.) 
556. 

Federalist.— If  it  be  said  that  the  leg- 
islative body  are  themselves  the  constitu- 


tional judges  of  their  own  powers,  and 
that  the  construction  they  put  upon  them 
is  conclusive  upon  the  other  departments, 
it  may  be  answered,  that  this  cannot  be 
the  natural  presumption  where  it  is  not 
to  be  collected  from  any  particular  pro- 
visions in  the  Constitution.  It  is  not 
otherwise  to  be  supposed  that  the  Con- 
stitution could  intend  to  enable  the  rep- 
resentatives of  the  people  to  substitute 
their  will  to  that  of  their  constituents. 
It  is  far  more  rational  to  suppose  that 
the  courts  were  designed  to  be  an  inter- 
mediate body  between  the  people  and  the 
legislature,  in  order,  among  other  things, 
to  keep  the  latter,  within  the  limits  as- 
signed to  their  authority.  The  interpre- 
tation of  the  laws  is  the  proper  and 
peculiar  province  of  the  courts.  A  con- 
stitution is,  in  fact,  and  must  be  regarded 
by  the  judges,  as  a  fundamental  law.  It, 
therefore,  belongs  to  them  to  ascertain  its 
meaning,  as  well  as  the  meaning  of  any 
particular  Act  proceeding  from  the  legis- 
lative body.  If  there  should  happen  to 
be  an  irreconcilable  variance  between  the 
two,  that  which  has  the  superior  obliga- 
tion and  validity  ought,  of  course,  to  be 
preferred;  or,  in  other  words,  the  Con- 
.  stitution  ought  to  be  preferred  to  the 
statute,  the  intention  of  the  people  to 
the  intention  of  their  agents.  Nor  does 
this  conclusion  by  any  means  suppose  a 
superiority  of  the  judicial  to  the  legis- 
lative power.  It  only  supposes  that  the 
power  of  the  people  is  superior  to  both; 
and  that  where  the  will  of  the  legislature, 
declared  in  its  statutes,  stands  in  opposi- 
tion to  that  of  the  people,  declared  in  the 
Constitution,  the  judges  ought  to  be  gov- 
erned by  the  latter  rather  than  the 
former.  They  ought  to  regulate  their 
decisions  by  the  fundamental  laws,  rather 
than  by  those  which  are  not  fundamental. 
Hamilton,  in  The  Federalist,  No.  LXXVIII. 


c.  Validity  of  State  Statutes  under  State  Constitutions. —  The 
Supreme  Court  of  the  United  States  has  no  jurisdiction  to  determine  that 
any  law  of  any  state  legislature,  contrary  to  the  constitution  of  such  state, 
is  void. 


Calder  v.  Bull,  (1798)  3  Dall.  302,  1  U.  6.  (L,  ed.)  648, 
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d.  Wisdom  of  Legislative  Enactments. —  Courts  do  not  sit  in  judg- 
ment on  the  wisdom  of  legislative  or  constitutional  enactments. 


Louisville,    etc.,    R.    Co.    t?.    Kentucky, 

(1902)  183  U.  S.  512,  22  S.  Ct.  95,  46  U.  S. 
(L.    ed.)    298.      See    also    Lottery    Case, 

(1903)  188  U.  S.  363,  23  S.  Ct.  321,  47 
U.  S.  (L.  ed.)  492;  U.  S.  v.  Atchison,  etc., 
R.  Co.,  (1914)  234  U.  S.  476,  34  S.  Ct. 
986,  58  U.  S.  (L.  ed.)   1408. 

"Whilst,  as  a  result  of  our  written 
Constitution,  it  is  axiomatic  that  the  ju- 
dicial department  of  the  government  is 
charged  with  the  solemn  duty  of  enforcing 
the  Constitution,  and  therefore,  in 
cases  properly  presented,  of  determining 
whether  a  given  manifestation  of  author- 
ity has  exceeded  the  power  conferred  by 
that  instrument,  no  instance  is  afforded 
from  the  foundation  of  the  government 
where  an  Act,  which  was  within  a  power 
conferred,  was  declared  to  be  repugnant 
to  the  Constitution  because  it  appeared 
to  the  judicial  mind  that  the  particular 
exertion  of  constitutional  power  was 
either  unwise  or  unjust.  To  announce 
such  a  principle  would  amount  to  de- 
claring that  in  our  constitutional  system 


the  judiciary  was  not  only  charged  with 
the  duty  of  upholding  the  Constitution, 
but  also  with  the  responsibility  of  cor- 
recting every  possible  abuse  arising  from 
the  exercise  by  the  other  departments 
of  their  conceded  authority.  So  to  hold 
would  be  to  overthrow  the  entire  distinc- 
tion between  the  legislative,  judicial,  and 
executive  departments  of  the  government, 
upon  which  our  system  'is  founded,  and 
would  be  a  mere  act  of  judicial  usurpa- 
tion." McCray  v.  U.  S.,  (1904)  195  U.  S. 
53,  24  S.  Ct.  769,  49  U.  S.  (L.  ed.)  78, 
1  Ann.  Cas.  561 

"  So  long  as  Congress  keeps  within  the 
limits  of  its  authority  as  defined  by  the 
Constitution,  infringing  no  rights  recog- 
nized or  secured  by  that  instrument,  its 
regulations  of  interstate  and  international 
commerce,  whether  founded  in  wisdom  or 
not,  must  be  submitted  to  by  aU." 
Northern  Securities  Co.  t\  U.  8.,  (1904) 
193  U.  S.  350,  24  S.  Ct.  436,  48  U.  S. 
(L.  ed.)    679. 


2.  Must  Have  Power  to  Render  Judgment. —  The  Supreme  Court  has 
no  jurisdiction  in  any  case  where  it  cannot  render  judgment  in  the  legal 
sense  of  the  term;  and  when  it  depends  upon  the  legislature  to  carry  its 
opinion  into  effect  or  not,  at  the  pleasure  of  Congress. 


Gordon  v.  U.  8.,  (1864)   117  U.  S.  704 
(Appendix). 

Finding  certified  to  secretary  of  treas-  . 
ury  not  conclusive. —  By  section  6  of  the 
Act  of  June  22,  1874,  providing  "  that  no 
payment  shall  be  made  to  any  person  fur- 
nishing information  in  any  case  wherein 
judicial  proceedings  shall  have  been  in- 
stituted, unless  his  claim  to  compensation 
shall  have  been  established  to  the  satis- 
faction of  the  court  or  judge  having 
cognizance  of  such  proceedings,  and  the 
value  of  his  services  duly  certified  by 
said  court  or  judge  for  the  information  of 


the  secretary  of  the  treasury;  but  no  cer- 
tificate of  the  value  of  such  services  shall 
be  conclusive  of  the  amount  thereof,"  no 

Judicial  duty  is  required  to  be  performed 
>y,  and  no  judicial  power  is  conferred 
upon,  the  court,  and  hence  the  court  is 
without  jurisdiction  to  act  in  the  prem- 
ises. The  duty  attempted  to  be  imposed 
by  section  6  upon  the  courts  is  simply 
clerical  in  its  nature,  which  may  be  as 
conveniently  and  efficiently  discharged  by 
any  competent  member  of  the  executive 
department.  Ex  p.  Riebeling,  (1895)  70 
Fed.  310.  See  also  U.  8.  v.  Queen,  (1900) 
105  Fed.  269. 


3.  Power  to  Punish  for  Contempt. —  The  power  of  a  court  to  make  an 
order  carries  with  it  the  equal  power  to  punish  for  a  disobedience  of  that 
order,  and  the  inquiry  as  to  the  question  of  disobedience  has  been,  from 
time  immemorial,  the  special  function  of  the  court. 


In  re  Deb„,  (1895)  158  U.  S.  594,  15 
S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092,  deny- 
ing a  petition  for  a  writ  of  habeas  corpus 


on  reviewing.  U.  S.  v.  Debs,  (1894)  64 
Fed.  724.  See  the  title  Judiciary,  vol.  5, 
p.  1009,  Jud.  Code,  {  268. 
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The  authority  to  punish  for  contempt  United  States,  but  only  in  deciding  cer- 

is  granted  as  a  necessary  incident  in  es-  tain  questions  after  jurisdiction  is  other- 

tablishing   a  tribunal   as   a   court.     The  wise    obtained.      U.    S.    r.    New    Bedford 

rwrrron  law  cannot  be  resorted  to  for  aid  Bridge,    (1847)    1  Woodb.  &  M.    (U.  8.) 

in  giving  Jurisdiction  in  the  courts  of  th<  401,  27  Fed.  Cas.  No.  15,867. 

Congress  has  the  right  to  limit  the  power  of  the  federal  courts  to  punish 
for  contempt. 

Ex  p.  Poulson,  (1835)  19  Fed.  Cas.  No.  exercise  of  judicial  power  of  the  United 

11,350.  States,    which,    under    the    Constitution, 

could  not  be   intrusted  to  an  officer  ap- 

Commissioner  cannot  be  invested  with  pointed  and  holding  his  office  in  the  man- 
power.—  Congress  has  not  the  power  to  ner  in  which  these  commissioners  were 
invest  a  commissioner  with  the  authority,  appointed  and  held  their  offices.  Ex  p. 
in  a  proceeding  originally  instituted  be-  Doll,  (1870)  7  Phila.  (Pa.)  695,  7  Fed. 
fore  him,  to  summarily  commit  a  citizen  Cas.  No.  3,968. 
for  an    alleged   contempt.     This   was   an 

4.  No  Supervising  Power  over  Administrative  Departments. —  Tho 

courts  have  no  general  supervising  power  over  the  proceedings  and  action 
of  the  various  administrative  departments  of  government. 

Keim  p.  U.  S.,   (1900)    177  U.  S.  293,  18  U.  S.   (L.  ed.)   721;  AstromV  Ham- 

20   S.   Ct.    574,   44   U.   S.    (L.   ed.)    774,  mond,    (1842)    3  McLean   (U.  S.)    107,  2 

affirming  (1898)  33  Ct.  CI.  174.    See  also  Fed.  Cas.  No.  596. 
Georgia  t?.   Stanton,    (1867)    6  Wan.   71, 

In  reviewing  the  action  of  the  Interstate  Commerce  Commission,  while  the 
courts  may  review  the  question  of  the  power  of  the  commission  to  make  an 
order  in  a  particular  case,  they  cannot,  under  the  guise  of  exerting  judicial 
power,  usurp  merely  administrative  functions  by  setting  aside  a  lawful 
order  upon  some  conception  as  to  whether  the  administrative  power  has 
been  wisely  exercised. 

Interstate  Commerce  Com.  tx  Illinois  Cent.  R.  Co.,  (1910)  216  U.  S.  462,  30 
S.  Ct.  155,  54  U.  S.  (L.  ed.)  280. 

5.  Interference  by  Political  Department  with  Judicial  Power. —  There 
is  no  power  in  the  executive  government  to  revise  and  reverse  the  judgments 
of  the  prize  or  other  courts  of  law  of  the  United  States,  or  to  criticise  and 
condemn  their  supposed  errors. 

Captures  on  The  Rio  Grande,.  (1864)  ment  is  without  power  to  interfere.  The 
11  Op.  Atty.-Gen.  117.  Meteor,  (1866)   12  Op.  Atty.-Gen.  2. 

The  Constitution  and  laws  have  com-  The  political  department  of  the  govern- 

mitted  to  the  admiralty  courts  exclusive  ment  has  no  legal  power  to  annul  or  alter 

jurisdiction  of  a  case  in  admiralty,  and  the  judgment  of  a.  court  of  law,  and  the 

when  such  a  court  has  ordered  a  vessel  attorney-general  will  not,  at  the  request 

libeled  for  violation  of  the  neutrality  laws  of  the  secretary  of  state,  give  an  opinion 

to  be  released  on  bond,  all  opportunity  as  as   to   the  sufficiency   of   the  grounds   on 

well  as  right  on  the  part  of  the  govern-  which  such  a  judgment  was  based.     The 

ment  to  object  or  resist  is  terminated,  and  Teresita's  Case,  (1862)   10  Op.  Atty.-Gen. 

the  executive  department  of  the  govern-  347. 

11  F,  S.  A,—  4 
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The  attorney-general  has  no  such  official  transaction  in  which,  having  lawful  juris- 

relation  to  the  judge  of  a  United  States  diction,  he  has  been  judicially  engaged. 

District  Court  as  would  warrant  him  in  Kxtradition  of  Trangott  Muller,    (1863) 

asking  of  the  judge  an  explanation  of  any  10  Op.  Atty.-Gen.  501. 


V,  Imposing  Judicial  or  Nonjudicial  Duties  On  the  Courts 

1.  Reviewing  Nonjudicial  Proceedings  —  a.  In  General. —  Congress 
may  provide  for  the  review  of  the  action  of  commissions  and  boards  created 
by  it,  exercising  only  quasi- judicial  powers,  by  the  transfer  of  their  pro- 
ceedings and  decisions,  denominated  appeals  for  want  of  a  better  term,  to 
judicial  tribunals  for  examination  and  determination  de  novo. 

Stephens  t?.  Cherokee  Nation,  (1899)  174  U.  S.477,  19  S.  Ct.  722,  43  U.  S.  (L.  ed) 
1041. 

&.  Op  Special  Duties  Imposed  on  Judge  under  a  Treaty. — An  Act  of 
Congress,  in  order  to  carry  out  the  provisions  of  a  treaty,  authorized  the 
judgment  of  the  superior  courts  established  at  St.  Augustine  and  Pensacola 
respectively  to  receive  and  adjust  all  claims  arising  within  their  respective 
jurisdictions  agreeably  to  the  provisions  of  the  treaty,  and  by  a  further 
special  law  authorized  the  district  judge  of  the  United  States  for  the 
northern  district  of  Florida  to  receive  and  adjudicate  the  claims  of  certain 
persons.  It  was  held  that  such  a  tribunal  was  not  a  judicial  one  and  that 
the  Act  of  Congress  did  not  intend  to  make  it  one,  nor  were  the  powers 
exercised  by  the  district  judge  judicial  in  their  nature,  and  such  a  proceed- 
ing could  not  be  reviewed  by  the  United  States  Supreme  Court. 

U.  S.  c.  Ferreira,   (1851)    13  How.  48,  upon  the  Court  of  Claims  and  upon  the 

14  U.  S.   (L.  ed.)   42.     See  also  Muskrat  Supreme  Court,  on  appeal,  to  determine 

v.  U.  S.,  (1911)  219  U.  S.  346,  31  -S.  Ct.  the  validity  of  certain  acts  of  Congress 

250,  55  U.  8.   (L.  ed.)   246,  as  to  a  stat-  relating  to  the  distribution  of  Cherokee 

ute    undertaking    to    confer    jurisdiction  lands  and  funds. 

c.  Op  Board  op  Land  Commissioners. —  The  Act  of  March  3,  1851, 
established  a  board  of  land  commissioners  to  settle  private  land  claims  in 
California,  and  provided  for  a  review  of  the  decision  by  the  District  Court 
on  petition  of  the  claimant  or  the  district  attorney,  on  behalf  of  the  United 
States.  Upon  objection  that  as  this  board,  as,  organized,  was  not  a  court 
under  the  Constitution,  and  could  not,  therefore,  be  invested  with  any  of 
the  judicial  powers  conferred  upon  the  general  government,  the  law  pre- 
scribing an  appeal  to  the  District  Court  from  the  decision  of  the  board  of 
commissioners  was  unconstitutional,  the  court  said  that  the  suit  in  the 
District  Court  was  to  be  regarded  as  an  original  proceeding,  the  removal  of 
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the  transcript,  papers,  and  evidence  into  it  from  the  board  of  commissioners 
being  but  a  mode  of  providing  for  the  institution  of  the  suit  in  that  court. 

U.  8.  v.  Ritchie,  (1854)  17  How.  533,  cided  by  the  board  of  commissioners,  but 
15  U.  8.  (L.  ed.)  236,  wherein  the  court  hears  the  case  de  novo,  upon  the  papers 
said:  "Tie  transfer,  it  is  true,  is  called  and  testimony  which  had  been  used  be- 
an appeal;  we  must  not,  however,  be  mis-  fore  the  board,  they  being  made  evidence 
led  by  a  name,  but  look  to  the  substance  in  the  District  Court;  and  also  upon 
and  intent  of  the  proceeding.  The  Dis-  such  further  evidence  as  either  party  may 
trict  Court  ia  not  confined  to  a  mere  re-  see  fit  to  produce." 
examination  of  the  case  as  heard  and  de- 

d.  Of  Interstate  Commerce  Commission. —  The  Act  of  Congress  creat- 
ing the  interstate  commerce  commission  has  not  attempted  to  confer  upon 
the  courts  nonjudicial  functions.  A  court  is  not  made,  by  the  Act,  the 
mere  executioner  of  the  commissioners '  order  or  recommendation  so  as  to 
impose  upon  the  court  a  nonjudicial  power.  A  suit  is,  under  the  provisions 
of  the  Act,  an  original  and  independent  proceeding  in  which  the  commis- 
sion's report  is  made  prima  facie  evidence  of  the  matters  or  facts  therein 
stated.  The  court  is  not  confined  to  a  mere  re-examination  of  the  case  as 
heard  and  reported  by  the  commission,  but  hears  and  determines  the  case 
de  novo,  upon  proper  pleadings  and  proofs,  the  latter  including  not  only 
the  prima  facie  facts  reported  by  the  commission,  but  all  such  other  and 
further  testimony  as  either  party  may  introduce,  bearing  upon  the  matters 
in  controversy. 

Kentucky,  etc.,  Bridge  Co.  v.  Louisville,  etc.,  R.  Co.,  (1889)  37  Fed.  614. 

2.  Bight  of  Government  to  Appeal  Without  Power  to  Set  Verdict 
Aside. — An  Act  of  Congress  giving  the  United  States  a  right  of  appeal 
from  a  judgment  of  acquittal  is  invalid  when  it  further  provides  "  that  if, 
on  such  appeal,  it  shall  be  found  that  there  was  error  in  the  rulings  of  the 
court  during  the  trial,  a  verdict  in  favor  of  the  defendant  shall  not  be  set 
aside,' '  as  in  such  case  the  opinion  of  the  court  would  be  advisory  merely, 
and  the  discharge  of  such  a  function  is  not  an  exercise  of  judicial  power. 

U.  S.  v.  Evans,  (1009)  213  U.  S.  297,  29  S.  Ct.  507,  63  TJ.  S.  (L.  ed.)  803. 

3.  Issue  of  Subpoenas  in  Aid  of  Administrative  Examinations. — An  Act 
of  Congress  authorizing  the  interstate  commerce  commission  to  invoke  the 
aid  of  any  court  of  the  United  States  in  requiring  the  attendance  of  wit- 
nesses, and  the  production  of  documents,  books,  and  papers,  is  valid. 

Interstate     Commerce     Commission     v.  United  States  determining  the  issues  pre- 

Brirason,  (1894)   154  U.  S.  489,  14  S.  Ct.  sented  by  the  petition  of  the   interstate 

1125,   38   U.    S.    (L.    ed. )    1047,   wherein  commerce  commission,  and  by  the  answers 

the  court  said:     "  We  are  of  opinion  that  of  the  appellees,  will  be  a  legitimate  ex- 

*  judgment  of  the  Circuit  Court  of  the  ertion  of  judicial  authority  in  a  case  or 
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controversy  to  which,  by  the  Constitu- 
tion, the  judicial  power  of  the  United 
States  extends.  A  final  order  by  that 
court  dismissing  the  petition  of  the  com- 
mission, or  requiring  the  appellees  to 
answer  the  questions  propounded  to  them, 
and  to  produce  the  books,  papers,  etc., 
called  for,  will  be  a  determination  of 
questions  upon  which  a  court  of  the 
United  States  is  capable  of  acting  and 
which  may  be  enforced  oy  judicial  pro- 
cess. If  there  is  any  legal  reason  why 
appellees  should  not  be  required  to  answer 
the  questions  put  to  them,  or  to  produce 
the  books,  papers,  etc.,  demanded  of  them, 
their  rights  can  be  recognized  and  en- 
forced by  the  court  below  when  it  enters 
upon  the  consideration  of  the  merits  of 
the  questions  presented  by  the  petition." 

Congress  may  authorize  the  courts  to 
enforce  subpoenas  applied  for  by  the  pen- 
sion bureau,  to  compel  witnesses  to  ap- 
pear and  testify  before  executive  officers 
on  the  subject  of  pension  claims,  and  in 
this  respect  the  Act  of  July  15,  1882,  is 
valid.  In  re  Gross,  (1897)  78  Fed.  107, 
following  Interstate  Commerce  Commis- 
sion i?.  Brimson,  (1894)  154  U.  S.  489, 
14  S.  Ct.  1125,  38  U.  S.  (L.  ed.)  1047. 
as  to  conferring  upon  the  courts  power  to 
enforce  subpoenas  issued  by  the  interstate 
commerce  commission. 


"In  the  case  of  In  re  McLean,  (1888) 
37  Fed.  648,  Mr.  District  Judge  Benedict, 
upon  an  application  made  by  a  commis- 
sioner of  pensions  for  a  subpoena  under 
these  Acts,  refused  the  subpoena,  upon  the 
ground  that  Congress  did  not  have  the 
power  to  invoke  the  aid  of  the  courts  in 
a  purely  executive  examination  pending 
in  an  executive  department  of  the  govern- 
ment. For  this  he  stated  as  authority 
the  judgment  of  Mr.  Justice  Field  in 
Matter  of  Pacific  R.  Commission,  (1887) 
32  Fed.  241,  in  which  substantially  the 
same  ruling  was  made.  Subsequently, 
the  same  ruling  was  made  by  Mr.  Circuit 
Judge  Gresham  in  In  re  Interstate  Com- 
merce Commission,  53  Fed.  476.  It  is 
contended  by  the  district  attorney  that 
these  decisions  have  been  overruled  by 
the  ca*e  of  Interstate  Commerce  Commis- 
sion v.  Brimson,  (1894).  154  U.  S.  447. 
Possibly,  in  some  respects,  these  decisions 
are  inconsistent  with  each  other,  and  it 
may  be  said  that  the  power  of  Congress 
to  authorize  an  administrative  commis- 
sion to  invoke  the  aid  of  the  courts  in 
compelling  the  production  of  witnesses 
and  documentary  evidence  before  the  com- 
mission for  the  purposes  of  their  exami- 
nations, and  the  punishment  of  such  wit- 
nesses for  fulse  swearing  and  perjury, 
has  been  established  by  the  Brimson 
case.5'     U.  S.  r.  Bell,  (1897)  81  Fed.  847. 


4.  Appointment  of  Supervisors  of  Election. —  An  Act  of  Congress 
requiring  the  Circuit  Courts  to  appoint  supervisors  of  election  is  not 
unauthorized  as  imposing  upon  the  Circuit  Court  duties  not  judicial. 


Bm  p.  Siebold,  (1879)  100  U.  S.  397, 
26  U.  S.   (L.  ed.)   717. 

An  Act  of  Congress  providing  that 
"whenever  in  any  city  or  town  having 
upwards  of  twenty  thousand  inhabitants, 
there  are  two  citizens  thereof,  or  when- 
ever in  any  county  or  parish,  in  any  con- 
gressional district,  there  are  ten  citizens 
thereof,  in  good  standing,  who  prior  to 
any  registration  of  voters  for  an  election 
for  representative  or  delegate  in  the  Con- 
gress of  the  United  States,  or  prior  to 
any  election  at  which  a  representative 
or  delegate  in  Congress  is  to  be  voted 
for,  may  make  known,  in  writing,  to  the 
judge  of  the  Circuit  Court  of  the  United 
States  for  the  circuit  wherein  such  city 


or  town,  county  or  parish,  is  situated, 
their  desire  to  have  such  registration,  or 
such  election,  or  both,  guarded  and  scruti- 
nized, the  judge,  within  not  less  than  ten 
days  prior  to  the  registration,  if  one  there 
be,  or  if  no  registration  be  required, 
within  not  lese  than  ten  days  prior  to 
the  election,  shall  open  the  Circuit  Court 
at  the  most  convenient  point  in  the  cir- 
cuit," is  not  unconstitutional  as  impos- 
ing upon  the  judiciary  nonjudicial  duties. 
If  the  Act  commanded  the  court  to  super- 
vise the  elections  it  would  be  invalid, 
but  the  command  is  that  the  court  shall 
appoint  others  to  perform  that  duty. 
Matter  of  Sundry  Citizens,  etc,  (1878) 
2  Flipp.  (U.  S.)  228,  23  Fed.  Cas.  No. 
13,628. 


6.  To  Fix  Rates  and  Tolls.— An  Act  of  Congress  providing  that  railway 
companies  shall  have  the  right  of  passage  over  a  bridge  "  under  and  upon 
such  terms  and  conditions  as  shall  be  prescribed  by  the  District  Court  of 
the  United  States  for  the  northern  district  of  New  York,  upon  hearing 
the  allegations  and  proofs  of  the  parties,  in  case  they  shall  not  agree/'  is 
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not  invalid  as  conferring  upon  a  United  States  court  other  than  judicial 
functions. 

Canada    Southern    R.    Co.    v.    Interna-  legations  of  the  parties,  the  inference  is 

tional    Bridge   Co.,    (1881)    8    Fed.    191,  cogent   that   the   tribunal   is   to  proceed 

(1880)    7    Fed.    653,   wherein    the    court  according  to  the  settled  principles  which 

said:     "If  the  Act  provides  for  a  deter-  control  judicial  action;  it  is  not  to  exer- 

mination    of    the    terms    and    conditions  cise  an  arbitrary  discretion,  but  a  judicial 

upon  which  the  railway  companies  may  discretion;   it  is  to  ascertain  the  rights 

use   the  bridge   in   case  the   parties   fail  of   the   parties   by   evidence,   and   to   ad- 

to  agree,  inasmuch  as  this  determination  judicate  upon  them  under  the  sanctions 

is   committed  by   the  Act   to   a  judicial  of    precedent    and    in    conformity    with 

tribunal  upon  hearing  the  proofs  and  al-  established  rules  of  law/' 

6.  Rule  of  Court  as  to  Appointing  Examiners  in  Another  District. — 

It  was  not  unconstitutional  for  the  Supreme  Court,  under  the  Acts  of  Con- 
gress empowering  the  Supreme  Court  to  prescribe  and  regulate  the  forms 
and  modes  of  taking  and  obtaining  evidence  in  equity  and  admiralty  cases, 
to  adopt  the  sixty-seventh  equity  rule  authorizing  the  courts  to  appoint 
examiners  to  take  testimony  in  another  district  and  circuit,  and  giving  the 
court  within  that  other  district  power  to  eompel  the  witness  to  attend  and 
take  loath  before  the  examiner. 

White  v.  Toledo,  etc.,  R.  Co.,  ( 1897)  79  Fed.  133.  •  See  Arnold  v.  Chesebrough,  ( 188S) 
36  Fed.  16. 

VI.  Exercise  of  Judicial  Functions  by  Other  Departments 

1.  Assumption  by  Congress  — a.  Prescribing  Rule  of  Decision. —  The 
provision  of  the  Act  of  July  12,  1870,  "  that  whenever  any  pardon  shall 
have  heretofore  been  granted  by  the  President  to  any  person  bringing  suit 
in  the  Court  of  Claims  for  the  proceeds  of  abandoned  or  captured  property 
under  the  Act  of  March  12, 1863 ;  and  such  pardon  shall  recite,  in  substance, 
that  such  person  took  part  in  the  late  rebellion,  or  was  guilty  of  any  act  of 
rebellion  against,  or  disloyalty  to,  the  United  States,  and  such  pardon 
shall  have  been  accepted,  in  writing,  by  the  person  to  whom  the  same 
issued,  without  an  express  disclaimer  of  and  protestation  against  such  fact 
of  guilt  contained  in  such  acceptance,  such  pardon  and  acceptance  shall  be 
taken  and  deemed  in  such  suit  in  the  said  Court  of  Claims,  and  on  appeal 
therefrom,  conclusive  evidence  that  such  person  did  take  part  in  and  give 
aid  and  comfort  to  the  late  rebellion,  and  did  not  maintain  true  allegiance 
or  consistently  adhere  to  the  United  States,  and  on  proof  of  such  pardon 
and  acceptance  the  jurisdiction  of  the  court  in  the  case  shall  cease,  and  the 
court  shall  forthwith  dismiss  the  suit  of  such  claimant,"  was  held  to  be 
unconstitutional. 

U.  S.  v.  Klein,  (1871)  13  Wall.  147,  has  inadvertently  passed  the  limit  which 
20  U.  S.  (L.  ed.)  519,  wherein  the  court  separates  the  legislative  from  the  judicial 
said:      "We  must   think   that   Congress      power.     It   is   of   vital   importance  that 
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these  powers  be  kept  distinct.  The  Con- 
stitution provides  that  the  judicial  power 
of  the  United  States  shall  be  vested  in 
one  Supreme  Court  and  such  inferior 
courts  as  the  Congress  shall  from  time  to 
time  ordain  and  establish.  The  same 
instrument,  in  the  last  clause  of  the 
same  article,  provides  that  in  all  cases 
other  than  those  of  original  jurisdiction, 
'the  Supreme  Court  shall  have  appellate 
jurisdiction  both  as  to  law  and  fact, 
with  such  exceptions  and  under  such 
regulations  as  the  Congress  shall  make.' 
Congress  has  already  provided  that  the 
Supreme  Court  shall  have  jurisdiction  of 
the  judgments  of  the  Court  of  Claims  on 
appeal.  Can  it  prescribe  a  rule  in  con- 
formity with  which  the  court  must  deny 
to  itself  the  jurisdiction  thus  conferred 
because  and  only  because  its  decision,  in 
accordance  with  settled  law,  must  be  ad- 
verse to  the  government  and  favorable  to 
the  suitor?  This  question  seems  to  us  to 
answer  itself."  See  also  Witkowski's  Case, 
(1871)  7  Ct.  CI.  397,  wherein  it  was  said: 
"It  may  be  noted  here  that  this  part  of 
the  decision,  which  received  the  unani- 
mous assent  of  all  the  judges  of  the 
Supreme  Court  in  a  suit  where  the  na- 
ture, functions,  powers,  and  duties  of  the 
Court  of  Claims  necessarily  formed  the 
foundation  of  the  whole  case,  overrules  by 
necessary  implication  some  of  the  very 
questionable  utterances  that  found  their 
way  into  the  opinion  of  that  court  in  the 
earlier  case  of  De  Groot  v.  U.  S.,  (1866) 
5  Wall.    (U.  S.)   432.     It  is  not  possible 


to  reconcile  the  present  decision,  that  the 
legislature  may  not  'prescribe  rules  of 
decision  to  the  judicial  department  of  the 
government,  in  cases  pending  before  it/ 
with  the  former  dictum  that  'Congress 
has  the  power  to  prescribe  the  rule  by 
which  such  cases  may  be  determined ' 
in  this  court; .'  or  prescribe  in  such  cases 
the  circumstances  under  which  alone  the 
court  may  render  a  judgment  against  the 
government. '  " 

An  Act  of  Congress  which  seeks  to 
direct  the  judiciary  in  the  judgment 
which  it  should  render,  and  to  direct  a 
readjudi cation  of  that  which  had  already 
been  adjudicated  according  to  law,  is  a 
plain  invasion  and  violation  of  constitu- 
tional right.  Ross  c.  U.  S.,  (1896)  8 
App.  Cas.  (D.  C.)  37. 

Absence  of  ruling  on  motion  deemed 

denial. —  It  is  not  an  unconstitutional  as- 
sumption of  judicial  functions  for  the 
statute  of  a  territory  to  provide  that  in 
case  there  shall  be  no  ruling  on  a  motion 
for  a  new  trial  during  the  term  at  which 
it  was  filed,  then  the  motion  shall  be 
denied  and  the  questions  that  may  have 
been  raised  thereby  shall  be  subject  to 
review  by  the  Supreme  Court  as  if  said 
motion  had  been  overruled  and  exceptions 
thereto  reserved  and  entered  on  the 
minutes  of  the  court.  James  v.  Appel, 
(1904)  192  U.  S.  135,  24  S.  Ct.  222,  48 
U.  S.   (L.  ed.)  377. 


6.  Prescribing  Rules  op  Evidence. —  The  provision  in  the  statute  creat- 
ing the  interstate  commerce  commission,  making  the  findings  of  the  com- 
mission prima  facie  evidence  in  subsequent  judicial  proceedings,  is  not 
open  to  valid  constitutional  objection.  Such  a  provision  merely  prescribes 
a  rule  of  evidence  clearly  within  well-recognized  powers  of  the  legislature, 
and  in  no  way  encroaches  upon  the  court's  proper  function. 

Kentucky,  etc.,  Bridge  Co.  v.  LouisvUle,  etc.,  R.  Co.,  (1889)  37  Fed.  614. 


c.  Prescribing  Forms  op  Proceedings. —  Congress  possesses  the  sole 
right  to  say  what  shall  be  the  forms  of  proceedings,  either  in  equity  or  at 
law,  in  the  courts  of  the  United  States,  and  in  what  cases  an  appeal  shall  be 
allowed  or  not.  It  is  a  matter  of  sound  discretion,  and  to  be  exercised  by 
Congress  in  such  a  manner  as  shall  in  its  judgment  best  promote  the  public 
convenience  and  the  true  interests  of  the  citizens. 


Em  p.  New  Orleans  City  Bank,  (1846) 
3  How.  317,  11  U.  S.  (L.  ed.)  603. 

Congress  has  the  power  to  establish 
Circuit  and  District  Courts  in  any  and 
all  the  states,  and  confer  on  them  equi- 
table jurisdiction  in  cases  coming  within 


the  Constitution.  The  power  to  ordain 
and  establish  carries  with  it  the  power 
to  prescribe  and  regulate  the  moaes  of 
proceeding  in  such  courts.  Livingston  V. 
Story,  (1835)  0  Pet.  655,  9  U.  S.(U  ed.) 
255. 
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Congress  may  confer  upon  the  courts  power  to  make  alterations  and  additions 
in  process  as  well  as  in  modes  of  proceeding  in  suits.  The  power  to 
alter  and  add  to  the  process  and  modes  of  proceeding  in  a  suit  embraces  the 
whole  progress  of  such  suit,  and  every  transaction  in*  it  from  its  commence- 
ment to  its  termination,  and  until  the  judgment  shall  be  satisfied. 

*  Wayman  t?.  Southard,  (1825)  10  Wheat.  the  authority  of  section  862,  R.  S.,  em- 

l  8  U.  S.   (L.  ed.)   253;  U.  S.  Bank  v.  powering  a  court  to  appoint  an  examiner 

Haktead,    (1825)    10  Wheat.  51,  6  U.  S.  to  take  testimony  in  another  district  and 

(L.  ed.)   264;  Beers  «?.  Houghton,  (1835)  circuit,    and    giving    the    United    States 

9  Pet.  359,  9  U.  S.  (L.  ed.)   145.    See  also  courts  within  that  other  district  authority 

White  r.  Toledo,  etc.,  R.  Co.,   ( 1897 )   79  to  compel  the  witness  to  attend  and  take 

Fed.  Rep.   133,   as  to  the  validity   of  a  an  oath  before  the  examiner, 
rule  of  the  Supreme  Court,  adopted  under 

d.  Authorizing  Service  op  Process  in  or  out  op  District. —  There  is 
nothing  in  the  Constitution  which  forbids  Congress  to  enact  that,  as  to  a 
class  of  cases  or  a  case  of  special  character,  a  Circuit  Court  —  any  Circuit 
Court  —  in  which  the  suit  may  be  brought,  shall,  by  process  served  any- 
where in  the  United  States,  have  the  power  to  bring  before  it  all  the  parties 
necessary  to  its  decision.  Whether  parties  shall  be  compelled  to  answer  in  a 
court  of  the  United  States  wherever  they  may  be  served,  or  shall  only  be 
bound  to  appear  when  found  within  the  district  where  the  suit  has  been 
brought,  is  merely  a  matter  of  legislative  discretion,  which  ought  to  be 
governed  by  considerations  of  convenience,  expense,  etc.,  but  which,  when 
exercised  by  Congress,  is  controlling  on  the  courts. 

U.  S.  t>.  Union  Pacific  R.  Co.,  (1878)  98  U.  S.  604,  25  U.  S.  (I*  ed.)  148. 

a.  Authorizing  Executions  to  Issue  on  Judgments. 

See  under  the  last  clause  of  section  8,  powers  vested  by  this  Constitution  in  the 

Article  I.,  giving  to  Congress  the  power  government  of  the  United   States  or  in 

"to  make  all  laws  which  shall  be  necea-  any  department  or  officer  thereof,"  Power 

gary  and  proper  for  carrying  into  execu-  to  authorize  executions  to  issue  on  judg- 

tion  the  foregoing  powers,  and  all  other  ments,  vol.  10,  p.  864. 

/.  Providing  for  Appeals  to  Operate  Retrospectively. — An  Act  of 
Congress  extending  the  remedy  by  appeal  to  the  Supreme  Court  to  act 
retrospectively  is  not  invalid  as  an  invasion  of  the  judicial  domain,  and 
destructive  of  vested  rights. 

Stephens  v.   Cherokee   Nation,    (1899)  order  the  discharge  of  offenders,  or  direct 

174  U.  S.   477,   19  S.  Ct.  722,  43  U.  S.  what  steps  shall  be  taken  in  the  progress 

(L.  ed.)    1041,  wherein   the   court   said:  of  a  judicial  inquiry,  the  grant  of  a  new 

"  While  it  is  undoubtedly  true  that  legis-  remedy  by  way  of  review  ha*  been  often 

latures  cannot  set  aside  the  judgments  of  sustained      under      particular      circum- 

oourts,  compel  them  to  grant  new  trials,  stances." 

g.  Authorizing  Impeachment  op  Naturalization  Certificates. —  The 
Act  of  Congress  of  June  29,  1906,  in  authorizing  the  impeachment  of  cer- 
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tificates  of  naturalization  theretofore  issued  for  fraud  consisting  in  the  intro- 
duction of  perjured  testimony  is  not  unconstitutional  as  an  exercise  of 
judicial  power  by  the  legislative  department. 

Johannessen  v.  U.  S.,  (1912)  225  U.  S.  227,  32  S.  Ct.  613,  56  U.  S.  (L.  ed.)  1056; 
U.  S.  v.  Ellis,   (1911)    185  Fed.  546. 

h.  Prescribing  Qualifications  for  Admission  to  the  Bar. —  Congress 
has  not  the  right  to  prescribe  qualifications  to  persons  who  desire  admission 
to  the  bar  of  the  national  courts  as  attorneys  or  counselors. 

In  re  Shorter,  (1865)  22  Fed.  Cas.  No.  power,  however,  is  not  an  arbitrary  and 
12,811,  citing  Ew  p.  SecomDe,  (1856)  19  despotic  one  to  be  exercised  at  the  pleas- 
How.  9,  15  U.  S.  (L.  ed.)  565,  in  which  ure  of  the  court,  or  from  passion,  preiu- 
case  the  court  said:  "It  has  been  well  dice,  or  personal  hostility;  but  it  is  the 
settled,  by  the  rules  and  practice  of  com-  duty  of  the  court  to  exercise  and  regulate 
mon-law  courts,  that  it  rests  exclusively  it  by  a  sound  and  just  judicial  discretion, 
with  the  court  to  determine  who  is  quali-  whereby  the  rights  and  independence  of 
fled  to  become  one  of  its  officers  as  an  the  bar  may  be  as  scrupulously  guarded 
attorney  and  counselor,  and  for  what  and  maintained  by  the  court  as  the  rights 
cause    he    ought    to    be    removed.      The  and  dignity  of  the  court  itself." 

i.  Investigation  of  Affairs  of  Debtor  of  United  States. —  A  resolu- 
tion of  the  House  of  Representatives  authorizing  an  investigation  by  the 
House  into  the  affairs  of  a  debtor  of  the  United  States  was  in  excess  of  the 
power  conferred  on  that  body  by  the  Constitution. 

Kilbourn  v.  Thompson,    (1880)    103  U.  tion   which    the    committee   was    directed 

S.    196,  26  U.   S.    (L.   ed.)    377,  wherein  to   make   was    judicial    in    its    character, 

the  court  said :      "  The   Constitution   de-  and  could  only  be  properly  and   success- 

clares    that    the    judicial    power    of    the  fully  made  by"  a  court  of  justice,  and  if 

United  States  shall  be  vested  in  one  Su-  it  related  to  "a  matter  wherein  relief  or 

preme  Court,  and  in  such  inferior  courts  redress  could  be  had  only  by  a   judicial 

as  the  Congress  may  from  time  to  time  proceeding,   we   do   not,    after   what    has 

ordain   and  establish.     If  what  we  have  been   said,   deem   it   necessary   to   discuss 

said  of  the  division  of  the  powers  of  the  the  proposition  that  the  power  attempted 

government  among  the  three  departments  to  be  exercised  was  one  confided  by  the 

be  sound,  this  is  equivalent  to  a  declara-  Constitution   to   the  judicial   and  not  to 

tion  that  no  judicial  power  is  vested  in  the  legislative  department  cf  the  govern- 

the  Congress  or  either  branch  of  it,  save  ment.      We   think    it    equally   clear   that 

in    the   cases    specifically   enumerated    to  the   power   asserted    is   judicial    and   not 

which  we  have  referred.    If  the  investiga-  legislative." 

j.  Prescribing  Conditions  to  Recovery  Against  the  Government. — 
The  Constitution  vests  no  judicial  power  in  Congress,  and  Congress  cannot 
award  a  new  trial  judicially  nor  reverse  the  judgment  of  a  court  of  justice ; 
but  Congress,  as  defendant,  may  consent  to  a  second  action,  and  may  waive 
a  technical  defense  and  may  impose  conditions  upon  the  claimant.  The 
United  States  cannot  be  sued  without  their  consent,  but  their  consent  may 
be  given  by  Congress  as  well  to  a  second  action  as  to  a  first.  Hence  a  joint 
resolution  of  Congress  re-referring  a  claim  for  the  decision  of  the  Court  of 
Claims  "  in  accordance  with  the  principles  of  equity  and  justice,"  with  a 
proviso  that  the  court  shall  not  render  judgment  beyond  a  certain  amount 
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is  to  be  construed  as  the  consent  of  the  defendant  to  a  second  action  and  its 
waiver  of  a  former  technical  defense.    The  claimant,  by  bringing  his  second 
action  and  setting  up  the  joint  resolution,  consents  to  its  conditions. 
Nock's  Case,  (1866)  2  Ct.  CI.  461. 

2.  Imposed  on  Executive  and  Administrative  Officers  —  a.  In  General. 
—  Congress  can  neither  withdraw  from  judicial  cognizance  any  matter 
which,  from  its  nature,  is  the  subject  of  a  suit  at  the  common  law,  or  in 
equity,  or  admiralty ;  nor,  on  the  other  hand,  can  it  bring  under  the  judi- 
cial power  a  matter  which,  from  its  nature,  is  not  a  subject  for  judicial 
determination.  At  the  same  time  there  are  matters,  involving  public  rights, 
which  may  be'  presented  in  such  form  that  the  judicial  power  is  capable  of 
acting  on  them,  and  which  are  susceptible  of  judicial  determination,  but 
which  Congress  may  or  may  not  bring  within  the  cognizance  of  the  courts 
of  the  United  States,  as  it  may  deem  proper. 

Murray    v.    Hoboken    Land,    etc.,    Co.,  ing   good    behavior;    and    this    'judicial 

(1855)    18  How.  274,   15  U.  S.    (L.  ed.)  power'  is  to  extend  to  all  'cases/  in  law 

372.  .  and  equity,  arising  under  the  Constitu- 
tion,  etc.     It   was   not   intended   by  the 

"  It  is  manifest,  we  think,  that  by  the  general  terms  here  employed  to  deny  to 

term  'judicial  power*  is  here  meant  that,  the    other    departments    the    exercise    of 

power   with   which  the  courts   are   to  be  powers    in    their    nature    judicial,    if    ea- 

clothed  for  the  purpose  of  the  trial  and  sential    to    render    the    powers    expressly 

determining    of    causes.      The    judges    of  delegated  to  them  effectual."    Em  p.  Gist, 

these  courts  are  to  hold  their  offices  dur-  (1855)   26  Ala.  162. 

b.  On  Judges  in  Nonjudicial  Capacity. —  Congress  may  by  law  impose 
duties  upon  executive  and  ministerial  officers  of  the  government,  which 
require  them  to  consider  and  determine  questions  of  law  and  of  fact,  but  in 
so  doing  they  do  not  exercise  judicial  power.  Such  duties  have  been 
imposed  upon  judges,  to  be  performed  out  of  the  course  of  the  courts ;  and 
their  decisions,  although  judicial  in  nature,  are  held  not  to  have  been  made 
in  the  exercise  of  judicial  power  under  the  Constitution. 

State  17.  Sullivan,  (1892)  50  Fed.  599. 

c.  Giving  President  Power  to  Refuse  to  Accept  Condemned  Prop- 
erty.— An  Act  of  Congress  providing  for  the  condemnation  of  land  for 
public  uses  is  not  unconstitutional  because  it  provides  that  the  values 
fixed  by  the  Commission  are  not  to  be  paid  unless  the  President  shall  decide 
the  same  to  be  reasonable.  The  President  is  given,  by  the  Act,  no  power  to 
take  the  property  against  the  verdict  of  the  assessors ;  he  is  only  vested  with 
authority  either  to  acquiesce  in  their  judgment  or  to  decline  to  accept  the 
property. 

U.  S.  v.  Cooper,  (1881)  20  D.  C.  104. 
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d.  Whether  Bridge  Is  an  Obstruction  to  Navigation. — An  Act  of 
Congress  which  does  not  delegate  to  the  secretary  of  war  all  the  power  of 
Congress  in  regard  to  the  construction  of  bridges  over  navigable  waters, 
and  to  declare  where  bridges  shall  be  built,  but  delegates  the  power  only  to 
determine  whether  an  existing  bridge  is  an  unreasonable  obstruction  to 
navigation,  and  to  direct  the  manner  in  which  the  injury  can  be  obviated, 
is  not  invalid  as  a  delegation  of  judicial  power  to  an  administrative  officer. 

E.    A.    Chatfield    Co.    f?.    New    Haven,  formations.    A  court  of  the  United  States 

(1901)   110  Fed.  793,  in  which  the  court  stands  always,  by  the  clear  provisions  of 

quoted  with  approval  the  language  of  the  the  Act,  between  the  decision  of  the  secre- 

court  in  U.  S.  v.  Moline,  (1897)   82  Fed.  tary  and  its  execution.     There  i»,  there- 

592,  on  a  similar  statute:     "'The  secre-  fore,  in  the  Act,  no  delegation  of  judicial 

tary  of  war  has  no  power  to  carry  out  power  to  the  secretary  that  is  not  open 

his  decisions  respecting  these  obstructions  to  review  in  the  courts/  "'    See  also  Mon- 

except  through   a  court.     Any   question,  ongahela  Bridge  Co.  v.  U.  S.,  (1910)   216 

whether  of  law  or  fact,   essentially   ju-  U.  S.   177,  30  S.  Ct.  356,  54  U.  S.    (L. 

dicial,    may    be    raised    under    these    in-  ed.)    435. 

6.  Admission  and  Exclusion  of  Aliens. —  The  Act  of  Congress  of  March 
3,  1903,  prohibiting  the  admission  of  aliens  afflicted  with  a  loathsome  or 
with  a  dangerous  contagious  disease,  and  authorizing  the  Secretary  of 
Commerce  and  Labor,  upon  a  certificate  of  a  medical  inspector,  to  exact  a 
penalty  of  one  hundred  dollars  for  each  violation  and  to  refuse  clearance 
papers  while  such  penalty  remains  unpaid,  is  not  invalid  as  committing  the 
collection  of  a  penalty  to  an  administrative  officer  without  the  necessity  of 
resorting  to  the  judicial  power. 

Oceanic  Steam  Nav.  Go.  v.  Thranahan,  (1909)  214  U.  S.  320,  29  6.  Ct.  671,  53  U.  S. 
(L.  ed.)   1013. 

/.  Identification  and  Deportation  op  Aliens. —  Congress  has  power  to 
forbid  aliens  from  coming  within  the  borders  of  the  United  States,  and  can 
devolve  the  power  and  duty  of  identifying  and  arresting  such  persons,  and 
causing  their  deportation,  upon  executive  or  subordinate  officials. 

U.  S.  v.  Williams,  (1904)  194  U.  S.  petent  for  Congress  to  commit  to  execu- 
291,  24  S.  Ct.  719,  48  U.  S.  (L.  ed.)  979.       tive   officers    appointed   by   the  heads   of 

departments  having  jurisdiction  of  im- 
The  determination  of  all  questions  of  migration  and  interstate  commerce  the 
fact  relating  to  controversies  between  the  determination  of  the  facts  on  which  the 
United  States  and  citizens  thereof  does  citizenship  of  Chinese  persons  applying 
not  necessarily  devolve  upon  or  belong  for  admission  into  the  United  States  de- 
to  the  judicial  department  of  the  govern-  pends.  In  re  Sing  Tuck,  (1903)  126  Fed. 
merit.  There  are  many  cases  where  the  395.  See  also  In  re  Moyquong  Shing, 
other  departments  are  the  sole  and  final  (1903)  125  Fed.  642. 
arbiters  in  such  controversies.  It  is  corn- 
er. Descent  of  Property  Allotted  to  Indian. —  The  Act  of  Congress 
of  June  25,  1910,  36  Stat,  at  L.  855,  providing  "  That  when  any  Indian  to 
whom  an  allotment  of  land  has  been  made,  or  may  hereafter  be  made,  dies 
before  the  expiration  of  the  trust  period  and  before  the  issuance  of  a  fee 
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ample  patent,  without  having  made  a  will  disposing  of  said  allotment  as 
hereinafter  provided,  the  Secretary  of  the  Interior,  upon  notice  and  hear- 
ing, under  such  rules  as  he  may  prescribe,  shall  ascertain  the  legal  heirs  of 
such  decedent,  and  his  decision  thereon  shall  be  final  and  conclusive," 
is  not  in  conflict  with  either  the  first  or  second  sections  of  Article  three  of 
the  Constitution.  The  inferior  federal  courts  have  only  such  jurisdiction  as 
Congress  may  invest  them  with,  and  it  is  within  the  power  of  Congress  to 
give  to  a  special  tribunal  jurisdiction  over  land,  the  legal  title  to  which  is 
still  in  the  government 

HaUawell  v.  Commons,  (1914)  210  Fed.  793. 

h.  Power  to  Adjust  Claims  under  a  Treaty. — A  power  to  adjust 
claims  under  a  treaty  may  be  constitutionally  conferred  on  the  secretary 
of  the  treasury  as  well  as  on  the  commissioner,  but  such  a  power  is  not 
judicial  in  either  case  in  the  sense  in  which  judicial  power  is  granted  by 
the  Constitution  to  the  courts  of  the  United  States. 

U.  S.  r.  Ferreira,  (1861)  13  How.  48,  14  U.  S.  (L.  ed.)  42. 

i.  Use  of  Set-off  to  Judgment  Against  United  States. — Where  the 
government,  as  defendant,  has  sought  to  use  an  independent  demand 
against  the  claimant  by  way  of  set-off,  the  secretary  of  the  treasury  can- 
not afterward  use  it  to  reduce  a  judgment  recovered  by  the  claimant; 
but  where  the  government  did  not  set  up  in  the  suit  its  independent  cross- 
demand,  the  secretary  may  assert  it  as  a  set-off  against  the  judgment  in 
the  manner  provided  by  statute.  In  the  former  case  his  action  would  be  an 
unconstitutional  assumption  of  judicial  power ;  in  the  latter,  constitutional 
and  legal. 

Bonnafon's  Caae,  (1878)  14  Ct.  CI.  484. 

j.  Issue  of  Distress  Warrant  by  Solicitor  of  Treasury. —  The  issue 
of  a  distress  warrant  by  the  solicitor  of  the  treasury  under  an  Act  of  Con- 
gress entitled  "An  Act  providing  for  the  better  organization  of  the  treasury 
department,' 9  was  held  not  to  be  void,  as  the  exercise  by  an  executive 
department  of  a  judicial  function. 

Murray  v.  Hoboken  Land,  etc.,  Co.,  (1855)  18  How.  274,  15  U.  S.  (L.  ed.)  372.  But 
Bee  U.  S.  v.  Taylor,  (1845)  3  McLean  (U.  S.)  539,  28  Fed.  Gas.  No.  16,440. 

*.  Determining  Disputable  Questions  under  Tariff  Act. — A  provision 
in  a  tariff  Act  which  leaves  the  decision  of  disputable  questions  with  an 
administrative  officer  rather  than  with  the  courts  is  not  unconstitutional. 
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Cruikshank  v.  Bidwell,   (1898)   86  Fed.  similar   to   that   which   gives   to    an   ad- 

7,  wherein  the  court  said :     "  No  citizen  ministrative    officer    the   power   to    deter- 

of  the  United  States  has  a  vested  right  mine  finally  whether  an  alien  has  or  has 

to    import    teas,    if    Congress,    under    its  not  sufficient  property  to  be  allowed  to 

power    to    regulate    commerce,    prohibits  enter."      Decree   denying   motion    for    an 

their    importation.      And     if    that    body  injunction   affirmed,   as   no  tenable   basis 

chooses   to   admit   only   those  teas  which  for     equity     interposition     was     shown, 

may  be  approved  by  such  administrative  (1900)    176  U.  S.  73,  20  S.  Ct.  280,  44 

officer    as    it    selects,    the    legislation    is  U.  S.    (L.  ed.)    377. 

I.  Determining  Right  to  Receive  Mail  Matter. — An  Act  of  Congress, 
the  effect  of  which  is  that  as  long  as  the  postmaster-general  is  satisfied  that 
any  one  is  engaged  in  one  of  the  schemes  or  enterprises  described  in  the 
statute,  the  person  so  engaged,  while  the  ordinary  mail  is  open  to  him  as  to 
ail  others  for  the  receipt  or  transmission  of  ordinary  mail  matter,  shall  not 
be  entitled  to  receive  through  the  mail  either  the  registered  letters  or  money 
orders  provided  for  in  the  law,  is  not  invalid  as  an  attempt  to  clothe  the 
postmaster-general  with  judicial  power. 

Dauphin  v.  Key,  (1880)  MacArthur  AM.  (D.  C.)  205. 

m.  Authorizing  Administrative  Officers  to  Enforce  Penalties. — It  is 
competent  for  Congress,  when  legislating  as  to  matters  exclusively  within 
its  control,  to  impose  appropriate  obligations  and  sanction  their  enforce- 
ment by  reasonable  money  penalties,  giving  to  executive  officers  the  power 
to  enforce  such  penalties  without  the  necessity  of  invoking  the  judicial 
power. 

Oceanic   Navigation   Co.  v.   Stranahan,  fraudulent  list  or  valuation "  is  not  un- 

(1909)   214  U.  S.  339,  29  S.  Ct.  671,  52  constitutional   as    conferring   on    the   as- 

U.  S.    (L.  ed.)    1013;   Oreget  r.   Hedden,  sessor  judicial  power.     The  Act  does  not 

(1894)    155  U.  S.  228,   15  S.  Ct.  92,  39  invest  the  assessor  with  power  to  "  sen- 

U.  S.    (L.  ed.)    130;   Passavant  v.  U.  S.,  tence"  anvbodv;   it  does  not  even  allow 

(1893)    148  U.  S.  214,  13  S.  Ct.  572,  37  him   any  discretion   as   to   the  penal  in- 

U.  S.    (L.  ed.)    426;   Murray  v.  Hoboken  crease  of  the  tax.     It  authorizes  him  to 

Land,  etc.,  Co.,    (1856)    18  How.  272,  15  inquire   whether   the   return   is   false   or 

U.   S.    (LI  ed.)    372;    Bartlett  v.   Kane,  fraudulent,  and  if  he  so   finds,  requires 

(1853)    16  How  263,   14  U.  S.    (L.  ed.)  him  to  add  one  hundred  per  centum  to 

931;  Decatur  v.  Paulding,  (1840)   14  Pet.  the  tax.     This  is  not  conferring  judicial 

499,  It)  U.  S.  (L.  ed.}  559.  power  upon  him,  within  the  meaning  of 

the  Constitution.     It  is  simply  empower- 

Imppsing    penalty    for    fraudulent    tax  ing   him    to   ascertain    a  fact,   according 

valuation. —  An    Act    of    Congress    which  to  which  he  is  to  adjust  the  amount  of 

imposes  an  addition  of  one  hundred  per  the  tax  imposed  by  law.     Doll  v.  Evans, 

cent,  to  the  income  tax  of  a  citizen  as  a  (1782)   9  Phila.   (Pa.)    364,  29  Leg.  Int. 

penalty   for  the  "return   of   a   false  or  (Pa.)    116,  7  Fed.  Cas.  No.  3,969. 

n.  Right  to  Collect  or  Refund  Tonnage  Tax. —  Section  3  of  the  Act 
of  July  5,  1884,  providing  "  that  the  commissioner  of  navigation  shall  be 
charged  with  the  supervision  of  the  laws  relating  to  the  admeasurement  of 
vessels,  and  the  assigning  of  signal  letters  thereto,  and  of  designating  their 
official  number ;  and  on  all  questions  of  interpretation,  growing  out  of  the 
execution  of  the  laws  relating  to  these  subjects,  and  relating  to  the  collec- 
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tion  of  tonnage  tax,  and  to  the  refunding  of  such  tax  when  collected  errone- 
ously or  illegally,  his  decision  shall  be  final,"  is  not  invalid  as  investing  a 
department  officer  with  judicial  power. 

North  German  Lloyd  Steamship  Co.  v.  Hedxren,  (1890)  43  Fed.  19. 

VII.  Control  of  Executive  Officers  by  Mandamus  or  Injunction 

The  judiciary  cannot  properly  interfere  with  executive  action  when  the 
executive  officer  is  authorized  to  exercise  his  judgment  or  discretion ;  it  is 
only  in  cases  where  the  executive  officer  has  to  perform  a  purely  ministerial 
act  that  the  courts,  either  by  a  proceeding  in  mandamus  or  injunction,  can 
direct  or  control  the  performance  of  such  ministerial  act. 

Dudley  t\  James,   (1897)   83  Fed.  349.  Though   the   matter   may   become   the 

See  also  Gaines  v.  Thompson,    (1868)    7  subject    of   judicial   inquiry,   while    it    ia 

Wall.  347,  19  U.  S.    (L.  ed.)   62;   Taylor  pending  before  the  department,  and  the 

v.  Kercheval,  (1897)   82  Fed.  497.  officers  are  bringing  to  bear  upon  it  their 

own  judgment  and  discretion,  a  court  has 

See  infra,  Mandamus,  pp.  139,  16K  no   right   to   interfere  with   their   action 

by    injunction.      New    Orleans    v.    Paine, 

From  enforcing  alleged  unconstitutional  (1893)    147  U.  S.  261,  13  S.  Ct.  303,  37 

law. —  The  President  cannot  be  restrained  U.  S.    (L.  ed.)    162,  affirming   (1892)    51 

by   injunction   from   carrying   into   effect  Fed.  833. 
an  Act  of  Congress  alleged  to  be  uncon- 
stitutional.  Mississippi  v.  Johnson,  (1866) 
4  Wall.  498,  18  U.  S.   (L.  ed.)   437.     See 
Hoover  r.  McCheaney,  (1897)  81  Fed.  482. 

A  ministerial  duty,  the  performance  of  which  may,  in  proper  cases,  be 
required  of  the  head  of  a  department,  by  judicial  process,  is  one  in  respect 
to  which  nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising 
under  conditions  admitted  or  proved  to  exist,  and  imposed  by  law. 

Mississippi  v.  Johnson,  (1866)  4  Wall.  498,  18  U.  S.  (L.  ed.)  437. 


Vm.  Diminution  of  Compensation 

A  specific  tax  by  the  United  States  upon  the  salary  of  an  officer,  to  be 
deducted  from  the  amount  which  otherwise  would  by  law  be  payable  as 
such  salary,  is  a  diminution  of  the  compensation  to  be  paid  to  him,  which, 
in  the  case  of  the  judges,  would  be  prohibited  by  the  Constitution  of  the 
United  States  if  the  Act  of  Congress  levying  the  tax  were  passed  during 
the  official  term  of  the  judge  concerning  whom  the  question  should  arise. 

President  and  Judges  —  Tax  on  Sal-  judges  "of  the  Supreme  and  inferior 
aries,   (1869)    13  Op.  Atty.-Oen.  162.  courts  shall  receive  for  their  services  a 

compensation  which  shall  not  be  dim  in- 
Territorial  courts  are  not  inferior  courts      ished "    does    not    extend    to    territorial 
within   the  meaning  of  the  Constitution,       judges.     Fisher's  Case,  j(1879)   15  Ct.  d. 
and  the  provision  which  declares  that  the      324. 
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EE.  Tenure  "  During  Good  Behavior  " 

Congress,  in  ordaining  and  establishing  "  inferior  courts,"  and  prescrib- 
ing their  jurisdiction,  must  confer  upon  the  judges  appointed  to  adminis- 
ter them  the  constitutional  tenure  of  office  —  that  of  holding  "during 
good  behavior." 


Kentucky,  etc.,  Bridge  Co.  p.  Louisville, 
etc,  R.  Co.,  (1889)   37  Fed.  612. 

A  territorial  court  is  not  a  court  of 
the  United  States  in  the  sense  of  the 
Constitution,  but,  with  its  judges,  1b  a 
creation  of  Congress,  subject  to  tue  will  of 
that  body  exercised  under  the  power  given 
it  to  "  make  all  needful  rules  and  regula- 
tion* respecting  the  territory   or   other 


property  of  the  United  States.*  These 
judges,  being  then  officers  not  covered  by 
the  clause  fixing  the  tenure  of  the  United 
States  judges  "during  good  behavior," 
are  subject  to  the  same  incidents  as  to 
removal  or  suspension  as  are  other  civil 
officers  appointed  by  the  President  after 
confirmation  by  the  Senate.  Howard  v. 
U.  S.,  (1887)  22  Ct  CL  31«. 


ARTICLE    m,    SECTION    2 

"  The  judicial  power  shall  extend  to  all  eases,  in  law  and  equity,  arising 
nnder  this  Constitution,  the  laws  of  the  United  States,  and  treaties 
made,  or  which  shall  be  made,  under  their  authority; — to  all  cases 
affecting  ambassadors,  other  public  ministers  and  consuls; — to  all 
cases  of  admiralty  and  maritime  jurisdiction; — to  controversies  to 
which  the  United  States  shall  be  a  party; —  to  controversies  between 
two  or  more  states ; —  between  a  state  and  citizens  of  another  state ; — 
between  citizens  of  different  states, — between  citizens  of  the  same 
state  claiming  lands  under  grants  of  different  states,  and  between  a 
state,  or  the  citizens  thereof,  and  foreign  states,  citizens  or  subjects." 

I.  Jurisdiction  Derived  from  Constitution  or  Laws,  98. 
II.  Exercise  op  Jurisdiction  as  Dependent  on  Statutes,  98. 

1.  Supreme  Court,  99. 

2.  Inferior  Courts,  99. 

a.  In  General,  99. 

6.  Distribution  Among  Different  Inferior  Tribunals,  100. 

c.  Succession  of  Courts  for  Original  and  Appellate  Jurisdic- 

tion, 101. 

d.  Power  to  Suspend  Sentence,  101. 

e.  Prohibiting  Removal  of  Cases  under  Employers9  Liability 

Act,  102. 

III.  Jurisdiction  Not  Extended  Beyond  Limits  op  Constitution,  102. 

IV.  "  Cases  "  and  "  Controversies,"  103. 
V.  "  In  Law  and  Equity,"  104. 

•     1.  Distinction  Between  Law  and  Equity,  104. 

2.  Uniform  Equity  Jurisdiction  in  All  the  States,  105. 

3.  According    to    Jurisdiction    of   High    Court    of  Chancery  in 

England,  105. 

4.  Unaffected  by  State  Legislation,  106.  • 

5.  Right  of  Trial  by  Jury  Preserved  by  Seventh  Amendment,  106. 

6.  Power  of  Congress  to  Define  a  Case  in  Equity,  106. 

7.  Proceedings  in  Equity  to  Restrain  Combinations  in  Restraint  of 

Trade,  106. 

8.  For  Discovery  of  Assets  of  Judgment  Debtor,  107. 

9.  Proceeding  to  Perpetuate  Testimony,  107. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty,  107. 
VI.  Arising  under  Constitution,  Laws,  and  Treaties,  108. 

1.  As  Dependent  on  Construction  of  Constitution,  Law,  or  Treaty, 

108. 

2.  Civil  and  Criminal  Causes,  108. 

[W] 
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3.  Rights  and  Obligations  Conferred  and  Imposed  by  Act  of  Congress ; 

109. 

4.  When  Involved  in  Trial  in  State  Court,  109. 

5.  When  Other  Questions  of  Fact  or  Law  Involved,  109. 

6.  Regardless  of  Parties  to  Suit,  110. 

7.  Suit  Against  a  State  by  a  Citizen  of  the  State,  110. 

8.  Suit  to  Set  Aside  a  Patent  for  Land,  110. 

9.  Suits  by  and  against  Bank  of  United  States,  111. 
10.  Over  Domestic  Relations,  110. 

VII.  "  Of  Admiralty  and  Maritime  Jurisdiction,"  111. 

1.  Exclusiveness  of  Admiralty  and  Maritime  Jurisdiction,  111. 

a.  In  General,  111. 

b.  State  Jurisdiction  Over  Seacoast,  112. 

c.  Concurrent  Jurisdiction  at  Common  Law,  112. 

2.  As  Understood  at  Time  Constitution  Adopted,  113. 

a.  In  General,  113. 

b.  Not  Limited  by  English  Admiralty  Law,  114 

3.  Not  Limited  to  Tide  Waters,  115. 

4.  Beyond  High-water  Mark,  117. 

5.  Maritime  Contracts,  Torts,  and  Crimes,  118. 

a.  Maritime  Contracts,  118. 

(1)  In  General,  118. 

(2)  Contracts  for  Hire  of  Seamen,  118. 

(3)  Contract  of  Affreightment,  118. 

(4)  Agreement  of  Consortship,  119. 

(5)  Policy  of  Insurance  as  a  Maritime  Contract,  119 
6.  Maritime  Torts,  119. 

c.  Maritime  Crimes  and  Offenses,  119. 

6.  Power  of  Congress  to  Legislate  over  Maritime  Law,  120. 

a.  In  General,  120. 

b.  Effect  of  Treaty,  122. 

c.  Limitation  of  Vessel  Owner^  Liability,  122. 

d.  Vessels  Enrolled  under  Ads  of  Congress,  122. 

e.  Synopsis  of  Laws  to  Be  Posted  in  Vessels,  122. 

7.  Power  of  State  to  Legislate  over  Maritime  Law,  122. 

a.  Jurisdiction  Cannot  Be  Enlarged  or  Restricted,  122. 

b.  State  Statute  Giving  Right  of  Action  for  Maritime  Tort,  124. 

c.  State  Workmen's  Compensation  Act,  124. 

d.  Stale  Law  Giving  Lien  for  Use  of  Wharf,  124. 

e.  State  Law  Giving  Lien  for  Nonperformance  of  Contract  of 

Carriage,  125. 

8.  Liens  for  Repairs  and  Supplies,  125. 

a.  Repairs  or  Supplies  in  Foreign  Port,  125. 

b.  Repairs  or  Supplies  in  Home  Port,  125. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Supplies  in 

Home  Port,  125. 
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d.  Enforcement  of  Liens  for  Repairs  and  Supplies,  126. 

(1)  In  General,  126. 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem, 

126. 

(3)  Common-law    Remedy    of   Attachment    to    Enforce 

Lien,  127. 

(4)  No  Admiralty  Jurisdiction  to  Enforce  Liens  for 

Constructing  Vessels,  127. 
9.  Transportation,  128. 

a.  Between  Two  or  More  States,  128. 

b.  Between  Ports  of  the  Same  State,  128. 

10.  Collision  Within  Body  of  a  County,  129. 

11.  Ferry  Boats  Plying  Between  States,  129. 

12.  Rights  of  Mortgagee  and  Owner  of  Vessel,  129. 

13.  State  Oyster  Laws,  129. 

14.  Supplemental  Suits  to  Determine  Ownership  of  Proceeds,  130. 

15.  Dispute  Between  Part  Owners,  130. 

16.  Pilotage,  130. 

VIII.  "  To  Which  the  United  States  Shall  Be  a  Party,"  131. 
IX.  "  Between  Two  or  More  States,"  131. 

X.  "  Between  a  State  and  Citizens  of  Another  State,"  132. 

1.  Object  of  Clause,  132. 

2.  Involving  Determination  of  Political  Questions,  132. 

3.  Suit  Against  the  State  in  Assumpsit,  132. 

4.  Modified  by  the  Eleventh  Amendment,  132. 

XI.  "  Between  Citizens  of  Different  States,"  133. 

1.  Object  of  Clause,  133. 

2.  No  Limitation  on  the  Class  of  Cases,  133. 

3.  Distinguishing  States  and  Citizens,  133. 

4.  Following  Decisions  of  State  Courts,  134. 

5.  Action  to  Annul  a  Will,  134. 

6.  Suit  on  Bond  Taken  in  Name  of  Governor,  135. 

7.  Relation  to  Legislative  Grant  of  Jurisdiction,  135. 

XII.  "  Claiming  Lands  under  Grants  of  Different  States,"  136. 
XIII.  "  Between  a  State,  *or  the  Citizens  Thereof,  and  Foreign 
States,  Citizens,  or  Subjects,"  136. 

1.  Whatever  the  Subject  of  Controversy,  136. 

2.  Indian  Tribe  Not  a  Foreign  State,  136. 

3.  By  Aliens,  136. 

4.  Against  Aliens,  136. 

5.  Between  Aliens,  137. 

XTV.  District  of  Columbia  and  Territories  as  States,  137. 
XV.  A  State  as  a  Citizen,  138. 
XVI.  A  Corporation  as  a  Citizen,  138. 
XVII.  Residence  and  Citizenship,  138. 
XVfll.  Limitation  of  Amount  in  Controversy,  139. 
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XIX.  Mandamus,  139. 
XX.  Common-law  Jurisdiction,  140. 

1.  In  General,  141. 

2.  No  Common-law  Offenses,  141. 
XXI.  Jurisdiction  op  State  Courts,  141. 

1.  When  Concuirent  with  Federal  Courts,  141. 

2.  When  Congress  May  Authorize  State  Courts  to  Act,  142. 

3.  Perjury  Committed  in  State  Court,  143. 

4.  Congress  May  Exclude  State  Jurisdiction,  143. 
XXII.  Removal  of  Causes,  145. 

1.  From  One  Circuit  to  Another,  145. 

2.  From  State  to  Federal  Courts,  145. 

XXIII.  State  Laws  as  Affecting  Federal  Jurisdiction,  148. 

1.  Cannot  Abridge  or  Impair  Jurisdiction,  148. 

2.  Allowing  Attorney's  Fee,  148. 

3.  Substantial  Rights  Given  May  Be  Enforced,  148. 

4.  Respecting  Fraudulent  Conveyances,  149. 

5.  Requiring  Demand  Before  Suit  Against  County,  149. 

6.  Requiring  County  to  Be  Sued  in  the  County  Court,  149. 

7.  Domestication  of  Foreign  Corporations,  150. 

8.  Restricting  Removal  of  Causes  to  Federal  Courts,  150. 

I.  Jurisdiction  Derived  from  Constitution  or  Laws 

Under  the  Constitution  of  the  United  States  the  judicial  power  of  the 
general  government  is  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  a&  Congress  shall  from  time  to  time  ordain  and  establish.  Every 
court  of  the  United  States,  therefore,  must  derive  its  jurisdiction  and 
judicial  authority  from  the  Constitution  or  the  laws  of  the  United  States. 

Jecker  v.  Montgomery,  (1851)  13  How.  extensive  with  the  legislative  powers  upon 
516,  14  U.  S.  (L.  ed.)  240.  the   plain   ground   that   the   Constitution 


e  ii    xv    i.-4.i     r  j-  •  i   a  meant  to  provide  ample  means  to  accom- 

£d?     7  the  Utle  JuduMrV>  voL  4'  plish    its   own   ends   by   its   own   courts, 

p.  845-847.  Slitchell    v.   Great    Works    MiUing,    etc., 

Judicial  power  coextensive  with  legis-  Co.,  (1843)  2  I 

lativc  powen*.-— A  judicial  power  is  co-  Cas.  No.  9,662. 


n.  Exercise  of  Jurisdiction  as  Dependent  on  Statutes 

1.  Supreme  Court. —  The  Supreme  Court  alone  possesses  jurisdiction 
derived  immediately  from  the  Constitution,  and  of  which  the  legislative 
power  cannot  deprive  it. 

Stevenson  v.  Fain,  (1904)  195  U.  S.  167,  See  further  infra,  p.   160,  Original  Ju~ 

25  S.  Ct.  6,  49  U.  S.   (L.  ed.)    142.    See  risdiction  of   Supreme   Court  —  Congress 

also  Ex  p.  Wisner,  (1906)   203  U.  S.  449,  Without   Power    to   Enlarge   or  Restrict 

27   S.   Ct.    150,   51   U.   S.    (L.   ed.)    264;  Original  Jurisdiction;  and  p.  164,  Appel- 

U.    S.   v.   Hudson,    (1812)    7   Cran<jh  32,  late    Jurisdiction    of    Supreme    Court  — 

B  U.  S.  (L.  ed.)  259.  Confined  to  Limits  Prescribed  by  Statute. 
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2.  Inferior  Courts  —  a.. In  General. —  The  primary  source  of  jurisdic- 
tion in  the  federal  courts  is  found  in  the  Constitution,  but  it  is  directly 
conferred  through  the  medium  of  Congress  by  grants  thereof,  and  is  con- 
ferred with  such  limitations  and  exceptions  as  the  Congress  shall  prescribe 
when  creating  the  courts  and  defining  their  authority. 

The  civil  jurisdiction  of  the  Circuit 
Court  was,  by  the  Act  of  March  3,  1875, 
enlarged  to  Ihe  entire  extent  of  the  ju- 
dicial power  delegated  to  Congress  by  the 
terms  of  the  Constitution.  Louisiana 
State  Lottery  Co.  v.  Fitzpatrick,  (1879) 
3  Woods  (U.  S.)  222,  16  Fed.  Cas.  No. 
8,541. 


Bankers  Trust  Co.  v.  Texas,  etc.,  R.  Co., 
(1916)  241  U.  S.  295,  36  S.  Ct.  569,  60 
U.  S.  (L.  ed.)  1010;  Ex  p.  Wisner, 
(1906)  203  U.  S.  449,  27  S.  Ct.  150, 
51  U.  S.  (L.  ed.)  264;  Kentucky  t\ 
Powers,  (1906)  201  U.  S.  24,  26  S.%  Ct. 
387,  50  U.  S.  (L.  ed.)  633;  U.  S.  v.  Eck- 
ford,  (1867)  6  Wall.  488,  18  U.  S.  (L.  ed.) 
920,  reversing  Tillou's  Case,  (1865)  1  Ct. 
CL  220;  Manley  v.  Olney,  (1887)  82  Fed. 
709;  Western  Transp.  Co.  v.  The  Great 
Western,  (1862)  4  West.  L.  Month.  281, 
29  Fed.  Cas.  No.  17,443;  U.  S.  v.  Wilson, 
(1866)  3  Blatchf.  (U.  S.)  435,  28  Fed. 
Cas.  No.  16,731;  U.  S.  v.  New  Bedford 
Bridge,  (1847)  1  Woodb.  &  M.  (U.  S.) 
401,  27  Fed.  Cas.  No.  15,867;  Roback  v. 
Taylor,  (1866)  2  Bond  (U.  S.)  36,  20 
Fed.  Cas.  No.  11,877;  Louisiana  State 
Lottery  Co.  0.  Fitzpatrick,  (1879)  3 
Woods  (U.  S.)  222,  15  Fed.  Cas.  No. 
8,541 ;  Hubbard  *  Northern  R.  Co.,  ( 1853) 
3  Blatchf.  (U.  S.)  84,  12  Fed.  Cas.  No. 
6,818. 

"The  jurisdiction  of  the  Circuit  Court 
is  prescribed  by  laws  enacted  by  Congress 
in  pursuance  of  the  Constitution  and  this 
court  by  its  rules  has  no  power  to  in- 
crease or  diminish  the  jurisdiction  thus 
created,  though  it  may  regulate  its  exer- 
cise in  any  manner  not  inconsistent  with 
the  laws  of  the  United  States."  Venner 
p.  Great  Northern  R.  Co.,  ( 1908)  209  U.  8. 
24,  28  S.  Ct.  328,  62  U.  S.  (L.  ed.)   666. 

Legislation  is  necessary  to  give  effect 
to  this  article  of  the  Constitution.  Mutual 
L.  Ins.  Co.  v.  Champlin,  (1884)  21  Fed. 
89. 

"  The  notion  has  frequently  been  enter- 
tained that  the  federal  courts  derive  their 
judicial  power  immediately  from  the  Con- 
stitution, but  the  political  truth  is  that 
the  disposal  of  the  judicial  power  (except 
in  a  few  specified  instances)  belongs  to 
Congress.  If  Congress  has  given  the 
power  to  this  court,  we  possess  it,  not 
otherwise;  and  if  Congress  has  not  given 
the  power  to  us,  or  to  any  other  court,  it 
fit  ill  remains  at  the  legislative  disposal. 
Besides,  Congress  is  not  bound,  and  it 
would  perhaps  be  inexpedient,  to  enlarge 
trie  jurisdiction  of  the  federal  courts,  to 
c-very  subject,  in  every  form,  which  the 
Constitution  might  warrant."  Per  Chase, 
J.,  in  Turner  v.  Bank  of  North  America, 
( 1799)  4  Dall.  10,  1  U.  S.   (L.  ed.)   721. 


Constitution  and  statutes  must  concur. 
—  In  order  to  give  jurisdiction  to  a  fed- 
eral court  in  any  case  whatever,  the  Con- 
stitution and  the  statute  law  must  concur. 
It  is  not  sufficient  that  the  jurisdiction 
may  be  found  in  the  Constitution  or  the 
law.  The  two  must  co-operate;  the  Con- 
stitution as  the  fountain,  and  the.  laws  of 
Congress  as  the  streams  from  which  and 
through  which  the  waters  of  jurisdiction 
flow  to  the  court.  This  results  necessarily 
from  the  structure  of  federal  government. 
It  is  a  government  of  granted  and  limited 
powers.  All  powers  not  granted  by  the 
Constitution  to  the  federal  government 
nor  prohibited  to  the  states  are  reserved 
to  the  states  or  the  people.  The  great 
residuum  of  legislative,  executive,  and 
judicial  power  remains  in  the  states.  U.  S. 
t?.  Burlington,  etc.,  Ferry  Co.,  (1884)  21 
Fed.  334.  See  also  In  re  Barry,  (1844) 
42  Fed.  122 ;  In  re  Metzger,  ( 1847 )  5  N.  Y. 
Leg.  Oba.  83,  17  Fed.  Cas.  No.  9,511. 

Congress  may  give  the  Circuit  Courts 
original  jurisdiction  in  any  case  to  which 
the  appellate  jurisdiction  extends.  "  The 
Constitution  establishes  the  Supreme 
Court,  and  defines  its  jurisdiction.  It 
enumerates  cases  in  which  its  jurisdiction 
is  original  and  exclusive,  and  then  defines 
that  which  is  appellate,  but  does  not  in- 
sinuate that  in  any  such  case  the  power 
cannot  be  exercised  in  its  original  form 
by  courts  of  original  jurisdiction.  It  is 
not  insinuated  that  the  judicial  power,  in 
cases  depending  on  the  character  of  the 
cause,  cannot  be  exercised  in  the  first 
instance,  in  the  courts  of  the  Union,  but 
must  first  be  exercised  in  the  tribunals 
of  the  state;  tribunals  over  which  the 
government  of  the  Union  has  no  adequate 
control,  and  which  may  be  closed  to  any 
claim  asserted  under  a  law  of  the  United 
States."  Osborn  v.  U.  S.  Bank,  (1824) 
9  Wheat.  821,  6  U.  S.  (L;  ed.)  204. 

Congress  may  withhold  jurisdiction  of 
any  enumerated  controversies. —  The  Con- 
stitution has  defined  the  limits  of  the  ju- 
dicial power  of  the  United  States,  but  hai 
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not  prescribed  how  much  of  it  shall  be 
exercised  by  the  Circuit  Courts.  Conse- 
quently, an  Act  of  Congress  which  does 
prescribe  the  limits  of  their  jurisdiction 
cannot  be  in  conflict  with  the  Constitution 
unless  it  confers  powers  not  enumerated 
therein.  Having  a  right  to  prescribe,  Con- 
gress may  withhold  from  any  court  of  its 
creation  jurisdiction  of  any  of  the  enu- 
merated controversies.  A  provision  in  an 
Act  of  Congress  defining  the  jurisdiction 
of  the  Circuit  Courts  which  restrains 
them  from  taking  "  cognizance  of  any  suit 
to  recover  the  contents  of  any  promissory 
note  or  other  chose  in  action,  in  favor  of 
an  assignee,  unless  a  suit  might  have  been 
prosecuted  in  such  court  to  recover  the 
contents,  if  no  assignment  had  been  made, 
except  in  cases  of  foreign  bills  of  ex- 
change," is  not  in  conflict  with  the  con- 
stitutional provision  specifying  "  contro- 
versies between  citizens  of  different 
states  "  as  a  subject  of  jurisdiction  of  the 
federal  court.  Sheldon  v.  Sill,  (1850) 
8  How.  448,  12  U.  S.  (L.  ed.)  1147. 

Jurisdiction  may  be  changed  or  taken 
away. — The  jurisdiction  of  inferior  courts 
is  derived  from  and  is  subject  to  the  ab- 
solute  control  of  Congress,  and  may  be 
changed  or  taken  away  at  its  pleasure. 
Existing  courts  may  be  abolished,  and 
their  jurisdiction  in  all  cases  pending  in 
them,  whatever  their  condition,  trans- 
ferred to  other  existing  courts  or  to  new 
courts.  U.  S.  v.  Haynes,  (1887)  29  Fed. 
606. 

As  to  disqualification  for  bias  or  preju- 
dice.— The  provisions  of  the  Judicial  Code, 
section  21,  providing  that  whenever  a 
party  shall  make  and  file  an  affidavit, 
conforming  to  the  terms  of  the  statute, 
that  the  judge  before  whom  the  action 
is  to  be  heard  has  a  personal  bias  or 
prejudice,  the  presiding  judge  shall  pro- 
ceed no  further,  and1  another  judge  snail 
be  designated  to  try  the  case,  are  invalid. 
Bw  p.  N.  K.  Fairbank  Co.,  (1912)  194 
Fed.  978. 

As  to  persons  having  right  to  sue. — 
There  are  no  inherent  rights  to  sue  in 
the  United  States  court,  as  in.  the  courts 
of  general  jurisdiction  in  the  states.  The 
courts  themselves  were  created  as  tri- 
bunals of  a  special  and  limited  character 
as  to  jurisdiction,  for  the  necessities  of 
the  federal  system;  and  only  those  per- 
sons can  sue  in  the  United  States  courts 
or  proceed  there  who  are  given  the  right 


to  do  so  by  the  United  States  law.    U.  S. 
p.  Lancaster,  (1890)  44  Fed.  893. 

Power  to  impanel  grand  jury. —  All 
courts  of  the  United  States  are  creatures 
of  the  Constitution  and  laws  of  the  United 
States,  and  have  only  such  jurisdictional 
powers  as  are  conferred  by  the  Constitu- 
tion and  laws  of  the  United  States.  The 
power  to  impanel  a  grand  jury  is  not  an 
inherent  power  of  a  court  of  the  United 
States,  but  is  derived  from  the  statute, 
and  the  statutory  procedure  should  be  fol- 
lowed.   Ex  p.  Farley,  (1889)  40  Fed.  67. 

Jurisdiction  must  affirmatively  appear. 
—  "A  Circuit  Court,  though  an  inferior 
court  in  the  language  of  the  Constitution, 
is  not  so  in  the  language  of  the  common 
law  j  nor  are  its  proceedings  subject  to 
the  scrutiny  of  those  narrow  rules  which 
the  caution  or  jealousy  of  the  courts  at 
Westminster  long  applied  to  courts  of  that 
denomination,  but  are  entitled  to  as  lib- 
eral intendments,  or  presumptions,  in 
favor  of  their  regularity,  as  those  of  any 
Supreme  Court.  A  Circuit  Court,  how- 
ever, is  of  limited  jurisdiction,  and  has 
cognisance,  not  of  cases  generally,  but 
only  of  a  few  specially  circumstanced, 
amounting  to  a  small  proportion  of  the 
cases  which  an  unlimited  jurisdiction 
would  embrace.  And  the  fair  presump- 
tion is  (not  as  with  regard  to  a  court 
of  general  jurisdiction,  that  a  cause  is 
within  its  jurisdiction  unless  the  con- 
trary appears,  but  rather)  that  a  cause 
is  without  its  jurisdiction  till  the  con* 
trary  appears.  This  renders  it  necessary, 
inasmuch  as  the  proceedings  of  no  court 
can  be  deemed  valid  further  than  its 
jurisdiction  appears,  or  can  be  presumed, 
to  set  forth  upon  the  record  of  a  Circuit 
Court,  the  facts  or  circumstances  which 
give  jurisdiction,  either  expressly  or  in 
such  manner  as  to  render  them  certain 
by  legal  intendment."  Turner  v.  Bank 
of  North  America,  (1799)  4  Dall.  11, 
1  U.  S.  (L.  ed.)  718. 

Federalist. —  The  power  of  constituting 
inferior  courts  is  evidently  calculated  to 
obviate  the  necessity  of  having  recourse 
to  the  Supreme  Court  in  every  case  of 
federal  cognizance.  It  is  intended  to  en- 
able the  national  government  to  institute 
or  authorize,  in  each  state  or  district  of 
the  United  States,  a  tribunal  competent 
to  the  determination  of  matters  of  na- 
tional jurisdiction  within  its  limits. 
Hamilton,  in  The  Federalist,  No.  LXXXI. 


b.  Distribution  Among  Different  Inferior  Tribunal. —  Congress  has 
the  power  to  confer  some  of  the  judicial  powers  enumerated  on  certain  of 
the  inferior  tribunals  authorized  to  be  established,  and  other  of  the  powers 
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enumerated  on  certain  other  inferior  tribunals  authorized  to  be  created  by 
the  same  article. 


James  «.  U.  S.,  (1903)  38  Gt.  CL  630, 
the  court  saying:  "This  court,  for  ex- 
ample, is  constituted  one  of  those  inferior 
courts  which  Congress  authorizes  under 
Article  III.;  but  the  jurisdiction  it  has 
of  contracts  between  the  government  and 
the  citizen  from  which  appeals  may  be 
taken  directly  to  the  Supreme  Court  is 
a  larger  jurisdiction  than  chat  conferred 
by  the  Act  of  March  3,  1887,  24  Stat.  L. 


505,  on  other  courts  of  the  United  States. 
as  by  that  Act  the  District  and  Circuit 
Courts  of  the  United  States  are  given 
concurrent  jurisdiction  with  this  court,  to 
a  limited  extent  only,  of  suits  against  the 
United  States." 

See  also  IX,  To  Distribute  the  Judicial 
Power,  vol.  10,  p.  863. 


c.  Succession  op  Courts  for  Original  and  Appellate  Jurisdiction. — 
The  exercise  of  appellate  jurisdiction  is  far  from  being  limited  by  the  terms 
of  the  Constitution  to  the  Supreme  Court.  There  can  be  no  doubt  that 
Congress  may  create  a  succession  of  inferior  tribunals,  in  each  of  which  it 
may  vest  appellate  as  well  as  original  jurisdiction.  The  judicial  power  is 
delegated  by  the  Constitution  in  the  most  general  terms,  and  may,  there- 
fore, be  exercised  by  Congress  under  every  variety  of  form,  of  appellate 
or  original  jurisdiction.  And  as  there  is  nothing  in  the  Constitution  which 
restrains  or  limits  this  power,  it  must,  therefore,  in  all  other  cases,  subsist 
in  the  most  utmost  latitude  of  which,  in  its  own  nature,  it  is  susceptible. 


Martin  v.  Hunter,  (1816)  1  Wheat.  338, 
4  U.  8.  (L.  ed.)  97,  reversing  (1814) 
4  Munf.  (Va.)  1. 

In  those  cases  in  which  original  juris- 
diction is  given  to  the  Supreme  Court  the 
judicial  power  of  the  United  States  can- 
not be  exercised  in  its  appellate  form. 
In  every  other  case  the  power  is  to  be 
exercised  in  its  original  or  appellate  form, 
or  both,  as  the  wisdom  of  Congress  may 
direct.  With  the  exception  of  those  cases 
in  which  original  jurisdiction  is  given  to 
the  Supreme  Court,  there  is  none  to  which 
judicial  power  extends  from  which  the 
original  jurisdiction  of  the  inferior  courts 
is  excluded  by  the  Constitution.  Osbora 
P.  U.  8.  Bank,  (1824)  9  Wheat.  820,  6 
U.  S.  (L.  ed.)  204. 

Congress  may  give  the  inferior  courts, 
authorized  to  be  established,  Buch  juris- 


diction, both  original  and  appellate, 
within  the  limits  of  the  Constitution,  as 
it  may  see  fit  to  confer.  Home  L.  Ins. 
Co.  t;.  Dunn,  (1873)  19  Wall.  226,  22 
U.  8.   (L.  ed.)   68. 

The  power  here  under  consideration  is 
given  in  general  terms.  No  limitation  is 
imposed.  The  broadest  language  is  used. 
"All  cases"  so  arising  are  embraced. 
None  are  excluded.  How  jurisdiction 
shall  be  acquired  by  the  inferior  courts, 
whether  it  shall  be  original  or  appellate 
or  original  in  part  and  appellate  in  part, 
and  the  manner  of  procedure  in  its  exer- 
cise after  it  has  been  acquired,  are  not 
prescribed.  The  Constitution  is  silent 
upon  those  subjects.  They  are  remitted 
without  check  or  limitation  to  the  wisdom 
of  the  legislature.  Nashville  t;.  Cooper, 
(1867)  6  Wall.  261,  18  U.  S.  (L.  ed.) 
851. 


d.  Power  to  Suspend  Sentence. —  An  order  suspending  during  good 
behavior  the  execution  of  a  sentence  to  imprisonment,  in  a  case  in  which 
the  sentence  imposed  is  the  minimum  prescribed  by  statute  for  the  offense 
charged,  amounts  to  a  refusal  by  the  judicial  power  to  perform  a  duty 
resting  upon  it  and  to  an  interference  with  both  the  legislative  and  execu- 
tive authority  as  fixed  by  the  Constitution. 

Em  p.  United  States,  (1P16)  242  U.  S.  27,  37  S.  Ct.  72,  61  U.  8.  (L.  ed.)  129,  Ann. 
Cas-  1917B  355,  L.  R.  A.  1917E  1178. 


102 


CONSTITUTION 


[Art.  Ill,  sec.  2 


e.  Prohibiting  Removal  of  Cases  under  Employers  '  Liability  Act. — 
The  provision  in  the  Act  of  Congress  of  1908,  known  as  the  Employers' 
Liability  Act,  declaring  that  no  case  arising  under  the  act  should  be 
removed,  was  enacted  in  the  exercise  of  the  power  granted  to  it  by  this 
section,  by  which  Congress  is  empowered  to  legislate  as  to  the  judicial 
power  of  such  inferior  courts  as  it  may  establish. 


Kelly  v.  Chesapeake,  etc.,  R.  Co.,  (1912) 
201  Fed.  602.  See  also  M'Cheeney  v. 
Illinois  Cent.  R.  Co.,  (1912)   197  Fed.  85. 

A  United  States  District  Court  can- 
not, by  declaring  an  Act  of  Congress  au- 
thorizing the  removal  of  certain  cases 
fiom  a  state  to  a  United  States  court 
invalid,  deny  the  right  of  removal.    Con- 


gress may  confer  or  withhold  from  courts 
inferior  to  the  Supreme  Court  power  to 
hear  and  determine  any  of  the  cases  to 
which  the  judicial  power  of  the  United 
States  extends,  and  it  therefore  follows 
that  it  may  prescribe  when  the  right  of 
removal  from  a  state  court  shall  exist. 
Gibson  v.  Bellingham,  etc.,  R.  Co.,  (1914) 
213  Fed.  488. 


m.  Jurisdiction  Not  Extended  Beyond  Limits  of  Constitution 

An  Act  of  Congress  cannot  extend  the  jurisdiction  beyond  the  limits  of 
the  Constitution,  and  a  statute  giving  jurisdiction  to  the  Circuit  Courts 
in  all  suits  in  which  an  alien  is  a  party  is  invalid. 


Hodgson  i?.  Bower  bank,  (1809)  5 
Cranch  303,  3  U.  S.   (L.  ed.)    108. 

Acts  of  Congress  giving  jurisdiction  to 
the  federal  courts  must  be  restrained  by 
the  Constitution.  "  Whenever  a  right 
grows  out  of,  or  is  protected  by,  a  treaty, 
it  is  sanctioned  against  all  the  laws  and 
judicial  decisions  of  the  states;  and  who- 
ever may  have  this  right,  it  is  to  be  pro- 
tected. But  if  the  person's  title  is  not 
affected  by  the  treaty,  if  he  claims  noth- 
ing under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  Owings  t?.  Nor- 
wood, (1809)  5  Cranch  348,  3  U.  S.  (L. 
ed.)  120.  See  also  Smith  v.  American 
Nat.  Bank,  (1898)  89  Fed.  838;  People 
».  Murray,  (1864)  5  Park.  Crim.  (N.  Y.) 
602. 

In  regulating  the  judicial  department, 
the  cases  in  which  the  courts  of  the 
United  States  shall  have  jurisdiction  are 
particularly  and  specifically  enumerated 
and  defined;  and  they  are  not  authorized 
to  take  cognizance  of  any  case  which  ddes 
not  come  within  the  description  therein 
specified.  Dred  Scott  t?.  Sandford,  (1856) 
19  How.  401,  15  U.  S.   (L.  ed.)   691. 

In  the  distribution  of  jurisdiction  not 
otherwise  distributed  and  extended  by 
the  Constitution  itself,  Congress  may  con- 
fer all  or  less  than  all  of  this  jurisdiction 


on  different  courts  of  the  Union,  and  may 
vest  such  jurisdiction  in  those  courts  in 
an  original  or  appellate  form,  as  it  may 
think  best;  but  in  the  distribution  of 
jurisdiction  the  constitutional  limit  on 
jurisdiction  must  be  respected  and  can- 
not be  exceeded.  So  that  jurisdiction, 
original  or  appellate,  as  depending  on  the 
subject-matter  or  character  of  the  litiga- 
tion, must  be  limited  to  cases  involving  a 
federal  question,  and  cannot  be  extended 
to  cases  nonfederal  in  their  character. 
Nashville,  etc,  R.  Co.  v.  Taylor,  (1898) 
86  Fed.  173. 

The  limitation  of  the  judicial  power  of 

the  United  States  affects  not  only  the 
powers  of  the  courts  of  the  United  States, 
but  the  power  of  Congress  to  vest  and 
give  exercise  to  such  judicial  powers. 
Judicial  power  is  not  identical  with  juris- 
diction. It  may  He  within  the  power  of 
the  legislature,  ungranted  wholly  or  in 
part,  and  in  the  latter  case  the  measure 
of  such  jurisdiction  as  may  have  been 
lodged  would  not  be  the  measure  of  the 
judicial  power  that  created  it.  It  may 
safely  be  affirmed,  however,  that  when 
the  legislature  is  restricted  in  the  crea- 
tion of  judicial  jurisdiction  within  cer- 
tain limits,  such  limits  are  the  measure 
of  the  extent  of  its  judicial  power.  State 
r.  Davis,  (1879)   12  S.  C.  536. 
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IV.  "  Oases  "  and  "  Controversies  " 

If  a  proceeding  involves  a  right  which  in  its  nature  is  susceptible  of 
judicial  determination,  and  if  the  determination  of  it  is  not  simply  ancillary 
or  advisory,  but  is  the  final  and  indisputable  basis  of  action  by  the  parties, 
it  is  a  "  case  "  within  the  meaning  of  this  provision. 


La  Abra  Silver  Min.  Co.  r.  U.  S., 
(1899)  175  U.  S.  457,  20  S.  Ct.  168,  44 
U.  S.  (L.  ed.)  223,  in  which  a  suit  in- 
stituted under  a  special  statute  to  ascer- 
tain whether  an  award,  made  by  a  com- 
missioner appointed  pursuant  to  a  treaty 
made  with  a  foreign  country  for  the  pur- 
pose of  investigating  a  claim  made  by 
a  corporation  against  that  country,  had 
been  obtained  by  fraud  and  fraudulent 
practices  on  the  part  of  the  corporation 
was  held  to  be  a  "case"  of  which  the 
courts  could  take  jurisdiction,  as  the  stat- 
ute made  the  determination  of  the  courts 
the  final  basis*  of  action.  Affirming  U.  S. 
t.  La  Abra  Silver  Min.  Co.,  (1897)  32 
Ct  CI.  462,  (1894)  29  Ct.  CI.  432. 

By  cases  and  controversies  are  intended 
the  claims  of  litigants  brought  before  the 
courts  for  determination  by  such  regular 
proceedings  as.  are  established  by  law  or 
custom  for  the  protection  or  enforcement 
of  rights,  or  the  prevention,  redress,  or 
punishment  of  wrongs.  Whenever  the 
claim  of  a  party  under  the  Constitution, 
laws,  or  treaties  of  the  United  States 
takes  such  a  form  that  the  judicial  power 
is  capable  of  acting  upon  it,  then  it  has 
become  a  case.  The  term  implies  the  ex- 
istence of  present  or  possible  -adverse  par- 
ties whose  contentions  are  submitted  to 
the  court  for  adjudication.  Matter  of 
Pacific  R.  Commission,  (1887)  32  Fed. 
255. 

"Cases  are  the  natural  boundary  of 
jurisdiction  in  one  of  its  directions.  In 
the  other  direction  the  character  of  par- 
ties is  the  boundary.  That  sense  of  the 
word  'case'  should  then  be  taken  as  its 
intended  sense  that  enables  it  to  serve  as 
the  boundary  of  original  jurisdiction 
where  that  jurisdiction  is  described  by  it. 
The  Constitution,  with  a  nicety  of  ex- 
pression, due  to  the  merited  influence  of 
the  distinguished  lawyers  who  assisted  in 
its  preparation,  that  leaves  no  doubt  as 
to  its  intention  to  use  the  word  'case' 
in  its  technical  sense,  employs  that  term 
when  denning  the  limits  of  jurisdiction 
by  the  nature  of  its  subject-matter,  and 
applies  the  term  '  controversies '  where 
jurisdiction  is  intended  to  depend  on  the 
character  of  parties.  The  instance  of 
'cases  affecting  ambassadors/  etc.,  is  not 
a  departure  from  the  order  of  expression; 
on  the  contrary,  the  form  of  the  expres- 
sion opens  the  inference  that  it  was  in- 


tended to  give  this  jurisdiction  a  scope 
beyond  the  instances  where  the  ambassa- 
dor or  other  public  minister  is  a  party  in 
a  legal  sense,  as  consisting  with  the  use  of 
the  word  'case'  instead  of  'controver- 
sies.'" State  v.  Davis,  (1879)  12  S.  C. 
539. 

Classes  of  cases. —  It  is  apparent  upon 
the  face  of  this  clause  that  in  one  class  of 
cases  the  jurisdiction  of  the  federal  courts 
depends  on  the  character  of  the  cause, 
whoever  may  be  the  parties,  and  in  the 
other  on  the  character  of  the  parties, 
whatever  may  be  the  subject  of  contro- 
versy. U.  S.  v.  Texas,  (1892)  143  U.  S. 
643,  12  S.  Ct.  488,  36  U.  S.   (L.  ed.)   285. 

Three  classes  of  cases. —  "It  will  be 
observed  that  the  judicial  power  of  the 
United  States,  under  this  provision  of  the 
Constitution,  extends  to  three  classes  of 
cases,  determined  respectively  (1)  by  the 
subject-matter  of  the  action  wherein  the 
power  is  exercised;  (2)  by  the  parties 
thereto;  and  (3)  by  the  remedy  to  be 
enforced  or  course  of  proceedings  adopted. 
•  *  *  The  first  clause  of  the  section 
confers  judicial  power  in  actions  arising 
under  the  Constitution,  laws,  and  treaties 
of  the  United  States.  That  is,  where 
rights  are  given  or  preserved,  or  liabili- 
ties accrue  under  them,  whenever  they 
affect  or  operate  upon  parties  to  actions, 
to  such  actions  the  judicial  power  of  the 
United  States  extends.  Here,  then,  the 
judicial  power  is  determined  in  a  class  of 
cases  by  the  subject-matter  of  the  action. 
The  conditions,  character,  or  citizenship 
of  the  parties  to  the  actions  have  nothing 
to  do  with  the  jurisdiction  of  the  United 
Slates  courts.  For  instance,  if  an  action 
arises  between  citizens  of  the  same  state, 
under  the  laws  of  the  United  States,  the 
federal  courts  take  jurisdiction  thereof. 
It  wiU  be  seen  that,  in  this  class  of  cases, 
the  subject-matter  and  not  the  parties  is 
the  test  of  jurisdiction.  The  federal  ju- 
dicial'power  in  such  instances  extends  to 
ail  cases  in  law  and  chancery,  separate 
jurisdictions  existing  in  the  states  when 
the  Constitution  was  adopted,  and  which 
had  been  found  sufficient  for  the  adminis- 
tration of  justice  to  the  people.  The  sys- 
tem of  jurisprudence  then  prevailing  was, 
doubtless,  recognized  by  the  framers  of 
the  Constitution,  and  it  was  intended  that 
all  rights  arising  under  the  Constitution, 
laws,   and  treaties   of  the  United   States 
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should  be  settled  by  actions  in  the  juris- 
dictions of  law,  chancery,  and  admiralty 
in  which  justice  was  then  administered. 
To  this  class  of  actions  belong  contro- 
versies between  citizens  of  the  same  state 
claiming  lands  under  grants  of  different 
states.  *  •  •  The  second  class  of  actions 
are  those  in  which  the  jurisdiction  of  the 
federal  courts  is  determined  by  the  par- 
ties. These  are  all  actions  against  '  am- 
bassadors, other  public  ministers  and  con- 
suls,' and  'controversies  to  which  the 
United  States  shall  be  a  party;  to  con- 
troversies between  two  or  more  states; 
between  a  state  and  citizens  of  another 
state;  between  citizens  of  different  states; 
*  *  *  and  between  a  state  or  the  citi- 
zens thereof,  and  foreign  states,  citizens, 
or  subjects.'  It  is  very  plain  that  what- 
ever may  be  the  subject-matter  of  such 
actions,  jurisdiction  therein  is  conferred 
upon  the  United  States.  *  *  *  The  third 
class  of  cases  to  which  the  judicial  power 
of  the  United  States  extends  is  determined 


by  the  remedy  sought,  the  course  of  pro- 
ceeding had,  the  form,  manner,  and  forum 
in  which  the  actions  are  prosecuted.  It 
is  prescribed  that  the  federal  jurisdiction 
shall  extend  '  to  all  cases  of  admiralty  and 
maritime  jurisdiction.'  The  word  'juris- 
diction' in  this  connection  relates  to  the 
forum  and  course  of  proceedings.  Thus, 
we  speak  of  cases  of  chancery  jurisdiction, 
meaning  thereby  actions  cognizable^  in  a 
court  of  chancery  within  the  limits  of 
the  authority  of  chancery  courts.  In  thiB 
class  the  judicial  power  conferred  is  lim- 
ited by  the  authority  of  the  court  of  ad- 
miralty; cases  within  its  jurisdiction  are 
cognizable  in  the  federal  courts.  It  is 
readily  seen  that  the  parties  to  such  ac- 
tions have  nothing  to  do  in  determining 
the  jurisdiction  to  which  they  are  as- 
signed. And  we  think  it  is  equally  as 
plain  that  the  same  is  true  of  the  subject- 
matter  of  the  action."  Home  Ins.  Co.  v. 
North  Western  Packet  Co.,  (1871)  32  la. 
236. 


The  use  of  the  word  "  controversies  "  as  in  contradistinction  to  the  word 
"  cases,"  and  the  omission  of  the  word  "  all  "  in  respect  of  controversies, 
left  it  to  Congress  to  define  the  controversies  over  which  the  courts  it  was 
empowered  to  ordain  and  establish  might  exercise  jurisdiction,  and  the 
manner  in  which  this  was  to  be  done. 


Stevenson  v.  Fain,  (1904)  195  U.  S.  167, 
25  S.  Ct.  6,  49  U.  S.  (L.  ed.)  142. 

A  controversy,  in  the  contemplation  of 
the  Constitution,  is  but  a  dispute  concern- 
ing rights  or  wrongs  cognizable  by  law, 
and  which  may  therefore  be  the  subject  of 
an  action  or  involved  therein.  Fisk  r. 
Henarie,  (1887)  32  Fed.  423. 


The  term  u  controversies,*  if  distin- 
guishable at  aU  from  "cases,"  is  so  in 
that  it  as  less  comprehensive  than  the  lat- 
ter, and  includes  only  suits  of  a  civil 
nature.  Matter  of  Pacific  R.  Commission, 
(1887)  32  Fed.  255. 


V.  "  In  Law  and  Equity  " 

1.  Distinction  Between  Law  and  Equity. —  In  creating  and  defining  the 
judicial  power  of  the  general  government  the  situation  establishes  the 
distinction  between  law  and  equity;  and  a  party  who  claims  a  legal  title 
must  proceed  according  to  the  forms  of  practice  in  such  cases  in  the  state 
court.  But  if  the  claim  is  an  equitable  one  he  must  proceed  according  to 
rules  which  have,  been  prescribed  by  the  Supreme  Court  of  the  United 
States  regulating  proceedings  in  equity  in  the  courts  of  the  United  States. 


Bennett  v.  Butterworth,  ( 1850)  11  How. 
(174,  13  U.  S.  (L.  ed.)  859.  See  also 
Anglo- American  Land,  etc.,  Co.  v.  Lom- 
bard, (1904)  132  Fed.  731;  Jones  V. 
Mutual  Fidelity  Co.,  (1903)  123  Fed.  506. 

See  also  the  title  Judiciary,  vol.  4, 
p.  852  ei  seq. 


"In  every  instance  in  which  this  court 
has  expounded  the  phrases  'proceedings 
at  the  common  law '  and  '  proceedings  in 
equity,'  with  reference  to  the  exercise  of 
the  judicial  powers  of  the  courts  of  the 
United  States,  they  will  be  found  to  have 
interpreted  the  former,  as  signifying  the 
application   of   the  definitions   and   prin- 
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ciples  and  rules  of  the  common  law  to 
rights  and  obligations  essentially  legal; 
and  the  latter  as  meaning  the  administra- 
tion with  reference  to  equitable  as  contra- 
distinguished from  legal  rights,  of  the 
equity  law  as  defined  and  enforced  by  the 
Court  of  Chancery  in  England."  Fenn  t\ 
Holme,  (1858)  21  How.  484,  16  U.  S. 
(L.  ed.)   198. 

"  The  Constitution  of  the  United  States 
and  the  Acts  of  Congress  recognize  and 
establish  the  distinction  between  law  and 
equity.  The  remedies  in  the  courts  of  the 
United  States  are,  at  common  law  or  in 
equity,  not  according  to  the  practice  of 
state  courts,  but  according  to  the  prin- 
ciples'of  common  law  and  equity,  as  dis- 
tinguished and  defined  in  that  country 
from  whicli  we  derive  our  knowledge  of 
these  principles."  Thompson  p.  Central 
Ohio  K.  Co.,  (1867)  6  Wall.  137,  18  U.  S 
(L.  ed.)  765. 


In  determining  the  relative  jurisdiction 
over  actions  at  law  and  suits  in  equity,  it 
becomes  necessary,  under  our  judicial  sys- 
tem, to  consider  (1)  the  subject-matter, 
(2)  the  relief,  (3)  its  application,  (4)  the 
competency  of  a  court  of  law  to  afford  it. 
These  are  the  tests,  and  their  application 
is  not  to  be  regulated  by  the  decisions  of 
the  state  courts,  whose  judicial  system  in 
many  instances  is  organized  on  a  prin- 
ciple wholly  inconsistent  with  that  upon 
which  the  federal  courts  are  organized. 
The  courts  of  the  United  States  are  courts 
of  limited  jurisdiction,  which  must  be  ex- 
ercised in  the  mode  pointed  out  by  the 
Constitution  and  Acts  of  Congress.  They 
are  without  power  to  do  away  with  the 
distinction  between  law  and  equity,  the 
forms  used  and  the  causes  and  reasons 
which  distinguish  the  one  from  the  other, 
even  if  they  were  so  inclined.  Smith  v. 
American  Nat.  Bank,  (1898)  89  Fed.  839. 


2.  Uniform  Equity  Jurisdiction  in  All  the  States. —  The  equity  juris- 
diction of  the  courts  of  the  United  States  is  derived  from  the  Constitution 
and  laws  of  the  United  States.  Their  powers  and  rules  of  decision  are  the 
same  in  all  the  states.  Their  practice  is  regulated  by  themselves  and  by 
rules  established  by  the  Supreme  Court. 


Noonan  v.  Lee,  (1862)  2  Black  509,  17 
U.  S.  (Lb  ed.)  278.  See  also  Payne  t>. 
Hook,  (1868)  7  Wall.  430,  19  U.  S. 
(L.  ed.)  260. 

As  the  courts  of  the  Union  have  a  chan- 
cery jurisdiction  in  every  state,  and  the 
Judiciary  Act  confers  the  same  chancery 
powers  on  all,  and  gives  the  same  rule 
of  decision,  its  jurisdiction  in  one  state 
must  he  the  same  as  in  other  states.  U.  S. 
r.  Howland,  (1819)  4  Wheat.  116,  4  U.  S. 
iU  ed.  526. 

"Wherever  a  case  in  equity  may  arise 
and  be  determined,  under  the  judicial 
power  of  the  United  States,  the  same 
principles  of  equity  must  be  applied  to  it, 


and  it  is  for  the  courts  of  the  United 
States,  and  for  this  court  in  the  last 
resort,  to  decide  what  those  principles  are, 
and  to  apply  such  of  them  to  each  par- 
ticular case  as  they  may  find  justly  appli- 
cable thereto.  These  principles  may  mike 
part  of  the  law  of  a  state,  or  they  may 
have  been  modified  by  its  legislation,  or 
usages,  or  they  may  never  have  existed  in 
its  jurisprudence.  Instances  of  each  kind 
may  now  be  found  in  the  several  states. 
But  in  all  the  states,  the  equity  law, -recog- 
nized by  the  Constitution  and  by  Acts  of 
Congress,  and  modified  by  the  latter,  is 
administered  by  the  courts  of  the  United 
States,  and  upon  appeal  by  this  court." 
Neves  v.  Scott,  (1851)  13  How.  272, 
14  U.  S.   (L.  ed.)   140. 


3.  According  to  Jurisdiction  of  High  Court  of  Chancery  in  England. — 

The  equity  jurisdiction  conferred  on  the  federal  courts  is  the  same  that  the 
High  Court  of  Chancery  in  England  possesses. 


Payne  v.  Cook,  (1868)  7  Wall.  430,  19 
U.  S.  (L.  ed.)   260. 

The  usages,  of  the  High  Court  of 
Chancery  in  England,  whenever  the  juris- 
diction is  exercised,  govern  the  proceed- 


ings. This  may  be  said  to  be  the  com- 
mon law  of  chancery,  and  since  the 
organization  of  the  government  it  has 
been  observed.  Pennsvlvania  r.  Wheeling, 
etc.,  Bridge  Co.,  (1851)  13  How.  563,  1! 
U.  S.    (L.  ed.)   249. 
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4.  Unaffected  by  State  Legislation. —  The  equity  jurisdiction  conferred 
on  the  federal  courts  is  subject  to  neither  limitation  nor  restraint  by  state 
legislation. 


Payne*  v.  Hook,  (1868)  7  Wall.  430, 
19  U.  S.  (L.  ed.)  260.  See  also  Xoonan 
r.  Lee,  (1862)  2  Black  509,  17  U.  S. 
(L.  ed.)    278. 

In  exercising  chancery  jurisdiction,  the 
courts  of  the  Union  are  not  limited  by  the 


chancery  system  adopted  by  any  state, 
and  they  exercise  their  functions  in  a 
state  where  no  court  of  chancery  has 
been  established.  Pennsylvania  v.  Wheel- 
ing, etc,  Bridge  Co.,  (1851)  13  How.  563, 
14  U.  S.  (L.  ed.)  249. 


Although  the  forms  of  proceedings  and  practice  In  the  state  courts  have  been 
adopted  in  the  Circuit  Courts  of  the  United  States,  yet  the  adoption -of  the 
state  practice  cannot  have  the  effect  of  confounding  the  principles  of  law 
and  equity,  nor  as  authorizing  legal  and  equitable  claims  to  be  blended 
together  in  one  suit. 


Lindsay  v.  Shreveport  First  Nat. 
Bank,  (1885)  156  U.  S.  493,  15  8.  Ct. 
472,  39  U.  S.  (L.  ed.)  505.  See  also 
Anglo- American  Land,  etc.,  Co.  v.  Lom- 
bard,  (1904)    132  Fed.  731. 

See  sections  914,  915,  and  916,  R.  S., 
under  title  Judiciary,  vol.  6,  pp.  21,  64, 
70. 


Creating  liens  of  mechanics  and  ma- 
terialmen.—  A  Circuit  Court  on  the  law 
side  cannot  follow  a  remedy  provided  by 
a  state  statute  creating  the  lien  of  me- 
chanics, employees,  and  materialmen,  in 
so  far  as  th*  remedy  there  given  is  es- 
sentially equitable  in  its  nature  rather 
than  legal.  De  La  Vergne  Refrigerat- 
ing Mach.  Co.  r.  Montgomery  Brewing 
Co.,  (1891)  46  Fed.  831. 


5.  Bight  of  Trial  by  Jury  Preserved  by  Seventh  Amendment.— The 
distinction  of  jurisdiction  between  law  and  equity  is  constitutional  to  the 
extent  to  which  the  Seventh  Amendment  forbids  any  infringement  of  the 
right  of  trial  by  jury,  as  fixed  by  the  common  law. 


Root  v.  Lake  Shore,  etc.,  R.  Co,  (1881) 
106  U.  S.  206,  26  U.  S.  (L.  ed.)   975. 

The  terms  "law"  and  "equity,"  as 
used  in  the  Constitution,  although  in- 
tended to  mark  and  fix  the  distinction 
between  the  two  systems  of  jurispru- 
dence as  known  and  practiced  at  the  time 
of  its  adoption,  do  not  restrict  the  juris- 
diction conferred  by  it  to  the  very  rights 
and  remedies  then  recognized  and  em- 
ployed, but  embrace  as  well  not  only 
rights  newly  created  by  statutes  of  the 


states,  as  in  cases  of  actions  for  the  loss 
occasioned  to  survivors  by  the  death  of 
a  person  caused  by  the  wrongful  act, 
neglect,  or  default  of  another,  but  new 
forms  of  remedies  to  be  administered  in 
the  courts  of  fhe  United  States,  according 
to  the  nature  of  the  case,  so  as  to  save 
suitors  the  right  of  trial  by  jury  in  cases 
in  which  they  are  entitled  to  it,  accord- 
ing to  the  course  and  analosry  of  the  com- 
mon law.  Ellis  v.  Davis,  (1883)  109 
U.  S.  497,  3  8.  Ct.  327,  27  U.  S.  (U  ed.) 
1006. 


6.  Power  of  Congress  to  Define  a  Case  in  Equity. —  In  the  absence  of 
express  statutory  provisions,  such  as  those  recognizing  and  enforcing  a 
resulting  trust,  the  jurisdiction  of  the  courts  of  the  United  States  is  prop- 
erly commensurate  with  every  right  and  duty  created,  declared,  or  neces- 
sarily implied  by  and  under  the  Constitution  and  laws  of  the  United  States. 
Those  courts  are  created  courts  of  the  common  law  and  equity ;  and  under 
whichsoever  of  these  classes  of  jurisprudence  such  rights  or  duties  may  fall, 
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or  be  appropriately  ranged,  they  arc  to  be  taken  cognizance  of  and  adjudi- 
cated according  to  the  settled  and  known  principles -of  that  division  to 
which  they  belong. 

Irvine    v.    Marshall,    (1857)    20   How.  when    bo    declared,    that    declaration    is 

664,  16  U.  S.  (L.  ed.)   994.  obligatory    upon    the    federal    courts    by 

superadding   the  authority  of  the  legis- 

Congress  has  the  power  to  define  what  lative  department  of  the  government  to 

shall   be  a   case   in   equity   by  declaring  that   of  the  common   law,  so  as  not   to 

what  the  common   law  was   which  drew  leave  the  line  of  separation  discretionary 

the  line  between  the  courts  of  law  and  with  the  judges.    Smith  v.  American  Nat. 

equity,  and  there  can  be  no  doubt  that,  Bank,   (1898)    89  Fed.  838. 

7.  Proceedings  in  Equity  to  Restrain  Combinations  in  Restraint  of 
Trade. —  Congress  has  power  to  authorize  civil  proceedings  in  equity  to 
suppress  and  restrain  combinations  and  conspiracies  to  accomplish  the 
obstruction  of  interstate  commerce  and  trade  before  it  is  accomplished. 

U.  S.  v.  Elliott,  (1894)  64  Fed.  31. 

8.  For  Discovery  of  Assets  of  Judgment  Debtor. —  A  proceeding  for 
the  discovery  of  the  assets  of  a  judgment  debtor  in  aid  of  an  execution  at 
law  provided  for  by  a  state  statute,  and  applied  under  section  916,  R.  S., 
is  not  in  conflict  with  this  clause  which  preserves  and  establishes  the  distinc- 
tion between  relief  at  law  and  in  equity. 

Ew  p.  Boyd,  (1881)   105  U.  S.  647,  26  U.  S.  (L.  ed.)  1200. 

9.  Proceeding  to  Perpetuate  Testimony. —  Proceedings  to  perpetuate 
testimony,  where  litigation  is  expected  or  apprehended,  are  within  the 
ordinary  jurisdiction  of  courts  of  equity,  and  come  under  the  designation 
of  "  cases  in  equity  "  in  the  Constitution. 

Matter  of  Pacific  R.  Commission,  (1887)  32  Fed.  257. 

10.  Authorizing  Court  of  Equity  to  Impose  Penalty. —  The  Act  of 
Feb.  4, 1887,  in  regard  to  design  patents,  provides  that  "  any  person  violat- 
ing the  provisions,  or  either  of  them,  of  this  section,  shall  be  liable  in  the 
amount  of  two  hundred  and  fifty  dollars ;  and  in  case  the  total  profit  made 
by  him  from  the  manufacture  or  sale,  as  aforesaid,  of  the  article  or  articles 
to  which  the  design,  or  colorable  imitation  thereof,  has  been  applied,  exceeds 
the  sum  of  two  hundred  and  fifty  dollars,  he  shall  be  further  liable  for  the 
excess  of  such  profit  over  and  above  the  sum  of  two  hundred  and  fifty 
dollars.  And  the  full  amount  of  such  liability  may  be  recovered  by  the 
owner  of  the  letters  patent,  to  his  own  use,  in  any  Circuit  Court  of  the 
United  States  having  jurisdiction  of  the  parties,  either  by  action  at 
law  or  upon  a  bill  in  equity  for  an  injunction  to  restrain  such  infringe- 
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merit."  It  is  not  invalid  in  giving  a  court  of  equity  jurisdiction  of  pen- 
alties, as  Congress*  has  the  right  to  confer  this  authority  upon  a  court  of 
equity  as  incidental  to  the  exercise  of  its  ordinary  jurisdiction. 

Untermeyer  i\  Freund,   (1893)   58  Fed.       ing    Untermeyer    v.    Freund,    (1892)     60 
210,  citing  Stevens  v.  Gladding,    (1854)        Fed.  77. 
17  How.  454,  15  U.  S.   (L.  ed.)    155,  and 

Stevens  t?.  Cady,  (1854)   2  Curt.   (U.  S.)  See  title  Patents,  vol.  7,  p.  383. 

200,  23  Fed.  Cas.  No.  13,395,  and  affirm- 


VI.  Arising  under  Constitution,  Laws,  and  Treaties 

1.  As  Dependent  on  Construction  of  Constitution,  Law,  or  Treaty. — 

A  case  arising  under  the  Constitution  and  laws  of  the  United  States  is  not 
merely  one  where  a  party  comes  into  court  to  demand  something  conferred 
upon  him  by  the  Constitution  or  by  a  law  or  treaty.  A  case  consists  of  the 
right  of  one  party  as  well  as  of  the  other,  and  may  truly  be  said  to  arise 
.  '.mder  the  Constitution  or  a  law  or  a  treaty  of  the  United  States  whenever 
its  correct  decision  depends  upon  the  construction  of  either.  Cases  arising 
under  the  laws  of  the  United  States  are  such  as  grow  out  of  the  legislation 
of  Congress,  whether  they  constitute  the  right  or  privilege,  or  claim  or 
jrotection,  or  defense  of  the  party,  in  whole  or  in  part,  by  whom  they  are 
asserted. 

Tennessee  v.   Davis,    (1879)    100  U.  8.  lief  his  position  is  purely  defensive,  and 

264,  25  U.  S.  (L.  ed.)  648.  the  matter  of  hiB  defense  is   always  re- 
garded as  incidental  to  the  main  question, 

See  cases  cited  in  title  Judiciary,  vol.  4,  .  and,    as   such,   does   not   enter    into    the 

p.  883  et  8eq.  legal    description   of    the   nature    of    the 

case.      When    such    a    defendant    asserts 

A  defense  interposed  to  an  indictment  title  or  claim  in  himself  to  defeat  that 

in  a  state  court  under  the  laws  of  the  aet  up  hy  the  plaintiff,  the  whole  force 

state,  depending  for  its  force  and  effect  of  his  defense  is  to  negative  the  grounds 

upon   the   Constitution    and    laws   of   the  on  which  the  plaintiff  demands  judgment, 

United  States,  is  not  a  case  arising  under  each  defensive  ground  not  amounting  to 

the  Constitution  and  laws  of  the  United  the   introduction   of   a   new   and   counter 

States  in  the  sense  of  the  Constitution.  cause  of  action.     Where  the  defendant  is 

State  v.  Davis,    (1879)    12  S.  C.   541,  in  entitled  to  affirmative  relief,  his  matter 

which  case  the  court  said :   "  A  case  can  of  defense  assumes  the  form  of  a  cause 

be  said  to  arise  under  the  Constitution,  of  action.    In  that,  case  considerations  of 

laws,   and  treaties   of  the  United   States  a  different  character  would  present  them- 

only   when    the    law    propounded    as    the  selves  which  cannot  properly  be  discussed 

ground   of   demanding   judgment  has   its  in  the  present  case,  as  it  does  not  pos- 

force  under  that  source  of  authority.     If  sess  that  feature." 
a  defendant  cannot  claim  affirmative  re- 

The  construction  of  treaties  is  the  peculiar  province  of  the  judiciary,  and, 
except  in  cases  purely  political,  Congress  has  no  constitutional  power  to 
settle  the  rights  under  a  treaty  or  to  affect  titles  already  granted  by  the 
treaty  itself. 

Jones  v.  Meehan,  (1899)  175  U.  S.  1,  20  S.  Ct.  1,  44  U.  S.  (L.  ed.)  49.  See  alsc 
Chase  t?.  U.  S.,  (1915)  222  Fed.  593. 
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2.  Civil  and  Criminal  Causes. — Provision  that  the  judicial  power  shall 
"  extend  to  all  cases  in  law  and  equity  arising  under  the  Constitution,  the 
laws  of  the  United  States,  and  treaties  made  or  which  shall  be  made  under 
their  authority,"  embraces  alike  civil  and  criminal  cases  arising  under  the 
Constitution  and  laws.  Both  are  equally  within  the  dominion  of  the 
judicial  powers  of  the  United  States,  and  there  is  nothing  in  the  grant  to 
justify  an  assertion  that  whatever  power  may  be  exerted  over  a  civil  case 
may  not  be  exerted  as  fully  over  a  criminal  one. 

Tennessee  v.  Davis,  (1879)  100  U.  S.  254,  26  U.  S.  (L.  e<L)  548. 

3.  Bights  and  Obligations  Conferred  and  Imposed  by  Act  of  Congress. 
—  An  Act  of  Congress  authorizing  a  suit  to  be  brought  about  matters  aris- 
ing under  an  Act  of  Congress  which  chartered  a  railroad  company  and 
conferred  on  it  certain  rights  and  benefits,  and  imposed  on  it  certain  obliga- 
tions, 18  a  subject  of  which  Congress  may  give  the  federal  courts  jurisdiction. 

V.  S.  v.  Union  Pac.  R.  Co.,  (1878)  98  U.  was  intended  not  to  change  the  substan- 

S.  602,  25  U.   S.    (L.   ed.)    143,  holding  tial  rights  of  the  parties  to  the  suit  which, 

that  an  Act  of  Congress,  which  required  it  authorized,  but  to  provide  a  specific 

the  attorney-general   to   institute  a  suit  method  of  procedure,  which,  by  removing 

in   equity    in   the   name    of    the   United  restrictions  on  the  jurisdiction,  process, 

States  against  the  Union  Pacific  Railroad  and   pleading   in    ordinary   cases,   would 

Company    and    against   all   persons    who  give  a  larger  scope  for  the  action  of  the 

may,  in  their  own  names  or  through  any  court,  and  a  more  economical  and  efficient 

agents,  have   subscribed   for   or   received  remedy  than  before  existed,  was  a  valid 

capital  stock  in  the  said  road,  which  had  and  constitutional  exercise  of  legislative 

not  been  paid  for  in  full,  or  had  been  re-  power.     See  also  Calhoun  v.  Central  of 

ceived  unlawfully  and  contrary  to  equity,  Georgia  Ry.  Co.,  (1910)  7  Ga.  App.  528, 

and  made  special  provisions  for  the  bring-  67  S.  E.  274. 
ing  of  such  parties  before  the  court,  and 

4.  When  Involved  in  Trial  in  State  Court. —  When  the  right  of  action, 
in  a  case  brought  in  a  state  court,  is  based  on  an  Act  of  Congress,  the  suit 
is  one  "  arising  under  •  •  •  the  laws  of  the  United  States,"  and,  under 
the  Acts  of  Congress,  the  Supreme  Court  of  the  United  States  may  review 
the  decision  of  the  state  court  on  the  federal  questions  raised. 

St.  Louis,  etc,  R.  Co.  v.  Taylor,  (1908)  210  U.  S.  281,  28  S.  a.  616,  62  TJ.  & 
(Led.)  1061. 

5.  When  Other  Questions  of  Fact  or  Law  Involved. — When  a  question 
to  which  the  judicial  power  of  the  Union  is  extended  by  the  Constitution 
forms  an  ingredient  of  the  original  cause,  it  is  in  the  power  of  Congress  to 
give  the  Circuit  Courts  jurisdiction  of  that  cause,  although  other  questions 
of  fact  or  of  law  may  be  involved  in  it 

Osborn  v.  U.  S.  Bank,  (1824)  9  Wheat.  a  law  of  the  United  States;   others  on 

821,  6  U.  S.    (L.  ed.)    204,  wherein  the  principles  unconnected  with  that  law.    If 

court  said:    "A  cause  may  depend  on  sev-  it  be  a  sufficient  foundation  for  jurisdic- 

eral  questions  of  fact  and  law.    Some  of  tion,  that  the  title  or  right  set  up  by  the 

these  may  depend  on  the  construction  of  party  may  be  defeated  by  one  construction 
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of  the  Constitution  or  law  of  the  United 
States,  and  sustained  by  the  opposite  con- 
struction, provided  the  facts  necessary  to 
support  the  action  be  made  out,  then  all 
the  other  questions  must  be  decided  as  in- 
cidental to  this,  which  gives  that  juris- 
diction. Those  other  questions  cannot 
arrest  the  proceedings." 

Congress  may  give  jurisdiction  to  the 

United  States  courts  of  suits  involving 
questions  arising  under  the  Constitution, 
laws,  or  treaties  of  the  United  States,  al- 
though other  questions  of  fact  or  law  be 
involved,  and  this  jurisdiction  can  be 
given  as  well  by  the  process  of  removal  as 
by  the  original  institution  of  the  suit  in 
the  federal  court,  or  as  by  an  appeal  or 
writ  of  error.  Fisk  v.  Union  Pac.  R.  Co., 
(1869)  6  Blatchf.  (U.  S.)  362,  9  Fed.  Cas. 
No.  4,827. 


A  single  federal  purpose  or  ground  of 
jurisdiction  would  be  sufficient  in  the 
exercise  of  the  constitutional  power  in 
Congress  to  vest  a  Circuit  Court  with 
jurisdiction,  although  some  of  the  defend- 
ants are  residents  of  the  same  state  as 
the  plaintiff.  Whelan  v.  New  York,  etc., 
R.  Co.,  (1888)  35  Fed.  859,  in  which  case 
the  court  said :  "  It  results  necessarily 
from  the  supremacy  of  the  Federal  Con- 
stitution, and  the  laws  passed  by  Con- 
gress within  the  limits  of  the  powers 
conferred,  that  a  single  federal  object  may 
control  the  question  of  jurisdiction  even 
when  the  suit  includes  or  relates  to  other 
matters  or  parties  which  come  properly 
within  the  local  jurisdiction,"  and  cited 
Gordon  P.  Longest,  (1842)  16  Pet.  104, 
10  U.  &  (L.  ed.')  900,  and  Barney  v. 
Lathan,  (1880)  103  U.  S.  205,  26  U.  S. 
(L.  ed.)   377. 


6.  Regardless  of  Parties  to  Suit. —  A  case  arising  under  the  Constitution 
or  laws  of  the  United  States  is  cognizable  in  courts  of  the  Union,  whoever 
may  be  the  parties  to  that  case,  and  an  exception  does  not  exist  in  those 
cases  in  which  the  state  may  be  a  party. 


Cohen  v.  Virginia,  (1821)  6  Wheat. 
383,  5  U.  S.  (L.  ed.)   225. 

"This  clause  enables  the  judicial  de- 
partment to  receive  jurisdiction  to  the 
full  extent  of  the  Constitution,  laws, 
and  treaties  of  the  United  States,  when 
any  question  respecting  them  shall  assume 
such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.     That  power  if 


capable  of  acting  only  when  the  subject 
is  submitted  to  it  by  a  party  who  asserts 
his  rights  in  the  form  prescribed  by  law. 
It  then  becomes  a  case,  and  the  Consti- 
tution declares  that  the  judicial  power 
shall  extend  to  all  cases  arising  under  the 
Constitution,  laws,  and  treaties  of  the 
United  States."  Osborn  v.  U.  S.  Bank, 
(1824)  9  Wheat.  819,  6  U.  S.  (L.  ed.) 
204. 


7.  Suit  Against  a  State  by  a  Citizen  of  the  State. —  This  clause  does  not 
give  the  right  to  bring  a  suit  in  a  federal  court  against  a  state  by  a  citizen 
of  that  state  in  a  case  arising  under  the  Constitution  and  laws  of  the 
United  States. 


Hans  t\  Louisiana,  (1890)  134  U.  S.  9, 
10  S.  Ct.  504,  33  U.  S.  (L.  ed.)  842, 
affirming    (1885)    24  Fed.   55.     See  also 


North  Carolina  t>.  Temple,  (1890)  134 
U.  S.  30,  10  S.  Ct.  509,  33  U.  S.  (L.  ed.) 
849. 


8.  Suit  to  Set  Aside  a  Patent  for  Land. —  The  attorney-general  as  the 
head  of  the  department  of  justice  has  the  right  to  institute,  in  the  name  of 
the  United  States,  a  suit  to  abrogate,  annul,  or  set  aside  a  patent  for  land 
which  has  been  issued  by  the  government,  in  a  case  where  such  an  instru- 
ment, if  permitted  to  stand,  would  work  serious  injury  to  the  United  States 
and  prejudice  its  interest,  and  where  it  has  been  obtained  by  fraud,  impos- 
ture, or  mistake. 

U.  S.  v.  San  Jacinto  Tin  Co.,  (1888)  125  U.  S.  2S5,  8  S.  Ct.  850,  31  U.  S.  (L.  ed.) 
749,    See  also  U.  S.  t?.  Beebe,  (188S)  127  U.  S.  343,  S  S.  Qt.  1083,  32  U.  S.  (L.  ed.)  121, 
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9.  Suits  By  and  Against  Bank  of  United  States. —  The  Act  of  Congress 
incorporating  the  Bank  of  the  United  States, -and  giving  the  Circuit  Courts 
of  the  United  States  jurisdiction  of  suits  by  and  against  the  bank,  is 
constitutional. 
Osborn  v.  U.  S.  Bank,  (1824)  9  Wheat.  738,  6  U.  S.  (L.  ed.)  204. 


10.  Over  Domestic  Relations. —  The  whole  subject  of  the  domestic  rela- 
tions of  husband  and  wife,  parent  and  child,  belongs  to  the  laws  of  the 
states  and  not  to  the  laws  of  the  United  States.  The  right  to  control  and 
possession  of  a  child,  as  contested  by  its  father  and  its  grandfather,  is  one 
in  regard  to  which  neither  Congress  nor  any  authority  of  the  United  States 
has  any  special  jurisdiction,  when  whether  the  one  or  the  other  is  entitled 
to  the  possession  does  not  depend  upon  any  Act  of  Congress,  or  any  treaty 
of  the  United  States  or  its  Constitution. 


In  re  Burrus,  (1890)  136  U.  S.  595, 
10  S.  Ct.  850,  34  U.  S.  (L.  ed.)  600, 
wherein  the  court  said :  "  So  far  as  the 
question  whether  the  custody  of  a  child 
can  he  brought  into  litigation  in  a  Cir- 
cuit Court  of  the  United  States,  even 
where  the  citizenship  of  the  opposing 
parties  is  such  as  ordinarily  confers  ju- 
risdiction on  that  court,  the  matter  was 
left  undecided  in  the  case  of  Barry  v. 
Mercein,  (1847)  5  How.  (U.  S.)  103. 
Obviously,  although  the  statutes  of  the 
United    States    have   since    enlarged    the 


jurisdiction  of  the  Circuit  Courts  by  de- 
claring that  they  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of 
the  several  states,  of  all  civil  suits  arising 
under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  made,  or  which 
shall  be  made,  under  their  authority,  the 
difficulty  is  not  removed  by  this  provision, 
for,  as  we  have  already  said,  the  custody 
and  guardianship  by  the  parent  of  his 
child  does  not  arise  under  the  Constitu- 
tion, laws,  or  treaties  of  the  United 
States  and  is  not  dependent  on  them." 


VII.  "  Of  Admiralty  and  Maritime  Jurisdiction  " 

1.  Exclusiveness  of  Admiralty  and  Maritime  Jurisdiction  —  a.  In  Gen- 
eral.—  The  admiralty  and  maritime  jurisdiction  conferred  by  the  Consti- 
tution and  laws  of  the  United  States  upon  the  District  Courts  of  the  United 
States  is  exclusive. 


The  Glide,  (1897)  167  U.  S.  623,  17 
8.  Ct.  930,  42  U.  8.  (L.  ed.)  296. 

See  title  Judiciary,  vol.  4,  p.  839,  Jud. 
Code,  §  24;  vol.  5,  p.  921,  Jud.  Code, 
§  256. 

The  exclusive  jurisdiction  in  admiralty 
cases  was  conferred  on  the  national  gov- 
ernment, as  closely  connected  with  the 
grant  of  the  commercial  power.  The 
admiralty  court  is  a  maritime  court  insti- 
tuted for  the  purpose  of  administering 
the  law  of  the  seas.  There  seems  to  be 
ground,  therefore,  for  restraining  juris- 
diction,   in    some    measure,    within    the 


limit  of  the  grant  of  the  commercial 
power,  which  would  confine  it,  in  cases  of 
contracts,  to  those  concerning  the  navi- 
gation and  trade  of  the  country  upon  the 
high  seas  and  tide-waters  with  foreign 
countries,  and  among  the  several  states. 
New  Jersey  Steam  Nav.  Co.  t?.  Merchants' 
Bank,  (1848)  6  How.  392,  12  U.  S. 
(L.  ed.)   465. 

Admiralty  jurisdiction  exists  and  is  ex- 
ercised in  the  United  States,  under  and 
by  virtue  of  the  Constitution  and  laws, 
and  independently  of  the  navigation  laws 
of  Congress.  The  General  Cass,  (1871) 
Brown  Adm.  334,  10  Fed.  Cas.  No.  5,307. 
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Entire  admiralty  power  lodged  in  federal  courts. —  The  entire  admiralty 

power  of  the  Constitution  was  lodged  in  the  federal  courts. 

as  full  and  ample  unlimited  original  ju- 
risdiction, in  admiralty,  as  it  was  in  the 
power  of  the  national  government  to  con- 
fer upon  the  national  courts.  Western 
Transp.  Co.  v.  The  Great  Western,  (1862) 
4  Wrest.  L.  Month.  281,  29  JFed.  Cas.  No. 
17,443. 


American  Steamboat  Co.  v.  Chase, 
(1872)  16  Wall.  522,  21  U.  S.  (L.  ed.) 
369.  See  also  New  Jersey  Steam  Nav. 
Co.  v.  Merchants'  Bank,  (1848)  6  How. 
390,  12  U.  S.  (L.  ed.)  465. 

Within  the  cognizance  of  this  jurisdic- 
tion are  all  affairs  relating  to  vessels  of 
trade,  and  the  owners  thereof,  as  such; 
and  all  matters  which  concern  owners, 
proprietors  of  ships  as  such  —  all  causes 
of  pawning,  hypothecating,  or  pledging  of 
the  ship  or  vessel  itself,  or  any  part 
thereof,  at  sea,  and  whatever  is  of  a  mari- 
time nature,  either  by  way  of  navigation 
upon  the  seas,  or  negotiation  at  or  be- 
yond the  sea,  in  the  way  of  maritime 
trade  or  commerce  —  also  the  nautic  right 
which  maritime  persons  have  in  ships, 
their  tackle,  etc. ;  likewise  all  causes  of 
outriggers,  furnishers,  owners,  and  part 
owners  of  ships,  as  such.  Stevens  i\  The 
Sandwich,  (1801)  1  Pet.  Adm.  233,  23 
Fed.  Cas.  No.  13,409. 

Jurisdiction  conferred  on  District 
Courts.— The  Constitution  leaves  to  the 
discretion  of  Congress  the  distribution  of 
the  subjects  and  cases  which  they  think 
proper  to  establish.  In  the  exercise  of 
that  discretion,  Congress,  in  1789,  de- 
clared that  the  District  Courts  should 
have  "  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime 
jurisdiction;"  thus  conferring  upon  the 
District  Courts,  in  respect  to  civil  causes, 


Whether  considered  as  an  instance  or 
as  a  prize  court,  every  District  Court  pos- 
sesses all  the  powers  of  a  court  of  ad- 
miralty. Glass  v.  The  Sloop  Betsey,  ( 1794 ) 
3  Dall.  6,  1  U.  S.  (L.  ed.)  485. 

All  admiralty  jurisdiction  refers  directly 
or  indirectly  to  navigation.  It  is  the  ves- 
sel and  its  navigation,  and  the  crimes, 
torts,  and  contracts  growing  out  of  it. 
that  form  the  objects  of  admiralty  juris- 
diction. U.  S.  v.  Burlington,  etc.,  Ferrj 
Co.,    (1884)    21   Fed.  335. 

Cases  of  seizure  on  the  high  seas  or  the 
navigable  waters  of  the  United  States,  for 
the  violation  of  any  law  thereof,  are  cases  . 
of   admiralty  and   maritime  jurisdiction. 
The  Idaho,  (1886)   29  Fed.  189. 

Not  limited  by  the  rules  of  the  common 
law. —  The  general  jurisdiction  of  the 
courts  of  the  United  States  in  admiralty 
and  maritime  cases  is  not  limited  by  the 
rules  of  the  common  law.  The  Stephen 
Allen,  (1830)  Blatchf.  &  H.  Adm.  175,  22 
Fed.  Cas.  No.  13,361. 


6.  State  Jurisdiction  over  Seacoast. —  Within  what  are  generally 
recognized  as  the  territorial  limits  of  states  by  the  law  of  nations,  a  state 
can  define  its  boundaries  on  the  sea,  and  the  boundaries  of  its  counties,  and 
a  state  has  jurisdiction,  within  such  territorial  limits,  of  oflfenses  not  pun- 
ishable under  Acts  of  Congress. 


Manchester  v.  Massachusetts,  (1891) 
139  U.  S.  264,  11  S.  Ct.  559,  35  U.  S. 
(L.  ed.)  159.  See  U.  S.  v.  Bevans,  (1818) 
3  Wheat.  390,  4  U.  S.  (L.  ed.)  404. 

A  state  statute  creating  a  civil  liability 
for  an  act  causing  the  death  of  another 


may  be  enforced  in  a  court  of  admiralty 
when  the  act  complained  of  occurred 
within  the  maritime  territorial  limits  of 
the  state.  Humboldt  Lumber  Manufac- 
turers' Assoc,  v.  Christopherson,  (1896) 
73  Fed.  239. 


c.  Concurrent  Jurisdiction  at  Common  Law. —  Wherever  the  District 
Courts  of  the  United  States  have  original  cognizance  of  admiralty  causes 
by  virtue  of  an  Act  of  Congress,  that  cognizance  is  exclusive  with  the  excep- 
tion always  of  such  concurrent  remedy  as  is  given  by  the  common  law. 


The  Hine  v.  Trevor,  (1866)  4  Wall.  555, 
18  U.  8.  (L.  ed.)  451.  See  also  The 
Moses  Taylor,  (1806)  4  Wall.  430^  18  U.  S, 


(Ia  ed.)    397;   De  Lovio  t\  Boit,    (1815) 
2  Gall.  (U.  S.)  398,  7  Fed,  Cas.  No.  3,776. 
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Neither  a  jury  trial  nor  the  concurrent 
jurisdiction  of  the  common-law  courts  can 
be  a  test  for  jurisdiction  in  admiralty. 
Waring  p.  Clarke,  (1847)  5  How.  459, 
12  U.  S.  (L.  ed.)  226. 

Personal  suits  in  state  courts. —  Under 
the  grant  by  the  Constitution  of  judicial 
power  to  the  United  States  in  all  cases  of 
admiralty  and  maritime  jurisdiction,  and 
under  the  rightful  legislation  of  Congress, 
personal  suits  on  marine  contracts  or  for 
maritime  torts  can  be  maintained  in  the 
state  courts.  Manchester  r.  Massachu- 
setts, (1891)  139  U.  S.  262,  11  S.  Ct.  559, 
35  U.  S.  (L.  ed.)  159,  affirming  Com.  r. 
Manchester,  (1890)  152  Mass.  230,  25 
N.  E.  113,  23  Am.  St.  Ren.  820,  9  L.  R.  A. 
236.  See  also  Dunham  v.  Lamphere, 
(1855)   3  Gray  (Mass.)   268. 

Story's  views  approved. —  The  relation 
of  the  District  Courts,  as  courts  of  ad- 
miralty, is  defined  with  exactness  and  pre- 
cision by  Justice  Story  in  his  Com- 
mentaries on  the  Constitution.  He  says: 
"Mr.  Chancellor  Kent  and  Mr.  Rawle 
seem  to  think  that  the  admiralty  juris- 
diction given  by  the  Constitution  is,  in 
all  cases,  necessarily  exclusive.  But  it  is 
believed  that  this  opinion  is  founded  on 
mistake.  It  is  exclusive  in  all  matters  of 
prize,  for  the  reason  that,  at  the  common 
law,  this  jurisdiction  is  vested  in  the 
courts  of  admiralty,  to  the  exclusion  of 
the  courts  of  common  law.  But  in  cases 
where  the  jurisdiction  of  common  law  and 
admiralty  are  concurrent  (as  in  cases  of 
possessory  suits,  mariners'  wages,  and 
marine  torts),  there  is  nothing  in  the  Con- 
stitution necessarily  leading  to  the  con- 
clusion that  the  jurisdiction  was  intended 
to  be  exclusive;  and  there  is  no  better 
ground,  upon  general  reasoning,  to  con- 
tend for  it.  The  reasonable  interpreta- 
tion," continues  the  commentator,  "  would 
seem  to  be,  that  it  conferred  on  the  na- 
tional judiciary  the  admiralty  and  mari- 
time jurisdiction  exactly  according  to  the 
nature  and  extent  and  modifications  in 
which  it  existed  in  the  jurisprudence  of 
the  common  law.  When  the  jurisdiction 
was  exclusive,  it  remained  so ;  when  it  was 
concurrent,  it  remained  so.  Hence  the 
states  could  have  no  right  to  create  courts 
of  admiralty  as  such,  or  to  confer  on  their 
own  courts  the  cognizance  of  such  cases 
as  were  exclusively  cognizable  in  ad- 
miralty courts.  But  the  states  might 
well  retain  and  exercise  the  jurisdiction 
in  cases  of  which  the  cognizance  was  pre- 
viously concurrent  in  the  courts  of  com- 
mon law.  This  latter  class  of  cases  can 
be  no  more  deemed  cases  of  admiralty  and 
maritime  jurisdiction  than  cases  of  com- 


mon-law jurisdiction."  Taylor  v.  Carryl, 
(1857)  20  How.  598,  15  U.  S.  (L.  ed.) 
1028. 

Power  of  Congress  to  render  admiralty 
jurisdiction  exclusive. —  The  {grant  of  the 
civil  jurisdiction  of  the  admiralty  is  not 
necessarily  exclusive,  and  a  denial  of  the 
exercise  of  the  power  of  the  states  until 
Congress  acts  upon  the  subject.  There 
are  certainly  very  strong  grounds  for 
maintaining  that,  in  those  cases  where, 
previous  to  the  formation  of  the  general 
government,  the  6tate  tribunals  possessed 
and  were  in  the  constant  habit  of  exercis- 
ing jurisdiction,  they  may  continue  to  ex- 
ercise the  same  where  the  common  law 
affords  a  full  and  adequate  remedy.  The 
Schooner  Wave  v.  Hyer,  2  Paine  (U.  S.) 
131,  29  Fed.  Cas.  No.  17,300.  But  see 
The  Ferry  Steamer  Norfolk,  (1877)  2 
Hughes  (U.  S.)  123,  18  Fed.  Cas.  No. 
10,297;  The  Huntsville,  (1871)  8  Blatchf. 
(U.  S.)  228,  12  Fed.  Cas.  No.  6,915. 

Though  the  admiralty  and  maritime  ju- 
risdiction is  not,  by  the  terms  of  the  Con- 
stitution, declared  to  be  exclusive,  yet  the 
jurisdiction  may  by  Congress  be  rendered 
exclusive.  Chisholm  v.  Northern  Transp. 
Co.,  (1872)  61  Barb.  (N.  Y.)  388. 

The  judicial  power  of  the  United  States, 
in  admiralty  cases,  is  limited  by  the  pro- 
ceedings had,  the  form,  manner,  and  forum 
in  which  actions,  under  the  law  in  that 
jurisdiction,  are  prosecuted ;  and  exclusive 
jurisdiction  is  not  bestowed  upon  the  fed- 
eral courts  over  subjects  which  may  be 
the  foundation  of  actions  in  admiralty, 
and  also  according  to  the  course  of  the 
common  law,  in  chancery  or  at  law.  In 
such  cases  the  state  courts  have  concur- 
rent jurisdiction  with  the  United  States 
admiralty  courts.  That  such  is  the  con- 
gressional interpretation  of  the  Constitu- 
tion of  the  United  States,  and  that,  if 
under  the  clause  in  question  the  exclusive 
judicial  power  in  admiralty  cases  may  be 
assumed  by  the  United  States,  it  has  not 
been  but  is .  preserved  to  the  states,  iB 
made  plain  by  the  Act  of  Congress  of  the 
24th  of  Sept.,  1789,  section  9,  which  is 
in  these  words :  "  The  District  Courts 
*  *  *  shall  also  have  exclusively  cogni- 
zance of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  including  all  seiz- 
ures under  laws  of  impost,  navigation,  or 
trade  of  the  United  States,  •  •  •  sav- 
ing to  suitors,  in  all  cases,  the  right  of  a 
common-law  remedy,  where  the  common 
law  is  competent  to  give  it."  Home  Ins. 
Co.  v.  North  Western  Packet  Co.,  (1871) 
32  la.  242. 


2.  As  Understood  at  Time  Constitution  Adopted  —  a.  In  General. — 
The  true  limits  of  admiralty  and  maritime  jurisdiction  can  only  be  ascer- 
11  F.  S.  A.— $ 
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taincd  by  reference  to  what  cases  were  cognizable  in  the  maritime  courts 
when  the  Constitution  was  formed.  What  was  reserved  to  the  states,  to  be 
regulated  by  their  own  institutions,  cannot  be  rightfully  infringed  by  the 
general  government,  either  through  its  legislative  or  judiciary  department. 


People's  Ferry  Co.  v.  Beers,  (1857)  20 
How.  401,  15  U.  S.  (L.  ed.)  961.  See  also 
Murray  v.  Chicago,  etc.,  R.  Co.,  (1894) 
62  Fed.  28. 

Jurisdiction  in  admiralty  under  the 
Constitution  of  the  United  States  and 
laws  of  Congress  must  be  determined  by  a 
just  reference  to  the  laws  of  the  states 
and  the  usages  of  the  courts  prevailing 
in  the  states  at  the  time  when  the  Consti- 
tution was  adopted.  No  other  rules  are 
known,  which  it  is  reasonable  to  sup- 
pose could  have  been  in  the  minds  of 
the  men  who  framed  the  Constitution 
and  organized  the  judicial  system  of 
the  United  States,  than  those  which  were 
then  in  force  in  the  respective  states, 
and  which  they  were  accustomed  to  see 
in  the  daily  and  familiar  practice  in  the 
state  courts.  Many  of  the  laws  and 
usages  were  the  same  as  those  then  ac- 
knowledged in  England,  and  to  that  ex- 
tent the  admiralty  decisions  in  the  state 
courts  and  those  made  in  the  courts  of- 
the  parent  country  and  of  the  commercial 
countries  of  continental  Europe,  when 
analogous,  furnish  a  common  guide.  Cun- 
ningham r.  Hall,  (1858)  1  Cliff.  (U.  S.) 
43,  6  Fed.  Cas.  No.  3,481. 

Admiralty  was  a  jurisdiction  limited 
and  defined  by  the  statute  and  common 


law;  its  boundaries  had  been  declared  by 
adjudications  in  the  courts  of  the  states, 
so  recently  before  the  framing  of  the 
Constitution  in  convention,  that  they 
must  have  been  familiar  to  the  members. 
To  the  states  in  which  courts  of  ad- 
miralty had  been  long  held,  its  juris- 
diction was  well  known,  and  in  the  ab- 
sence of  any  judicial  authority  under  the 
governments  of  the  states,  in  opposition 
to  what  had  been  referred  to,  we  must 
consider  this  jurisdiction  to  have  been 
granted  precisely  as  it  had  been  pre- 
viously exercised.  Bains  r.  The  Schooner 
James  and  Catherine,  (1832)  Baldw. 
(U.  S.)  544,  2  Fed.  Cas.  No.  756. 

The  clause  extending  the  judicial  power 
to  all  cases  of  admiralty  and  maritime 
jurisdiction  manifestly  embraces  those 
subjects,  whether  of  contract  or  tort, 
which  were  then,  under  the  general  mari- 
time law,  the  appropriate  subjects  of  the 
jurisdiction  of  courts  of  admiralty.  There 
were  cases  upon  and  contracts  pertaining 
to  the  navigation  of  the  high  seas,  in 
contradistinction  to  contracts  made  or  to 
be  executed  on  land,  or  to  torts  of  the 
same  character  as  to  locality,  compre- 
hending navigable  rivers  in  which  the  tide 
ebbed  and  flowed.  Scott  v.  The  Propeller 
Young  America,  (1856)  Newb.  Adm.  101. 
21  Fed.  Cas.  No.  12,549. 


6.  Not  Limited  by  English  Admiralty  Law. —  The  admiralty  jurisdic- 
tion extends  to  localities  and  subjects  which,  by  the  jealousy  of  the  com- 
mon law,  were  prohibited  to  it  in  England,  but  which  fairly  belong  to  it 
on  every  ground  of  reason  when  applied  to  the  peculiar  circumstances  of 
this  country,  with  its  extended  territories,  its  inland  seas,  and  its  navigable 
rivers,  especially  as  the  narrow  restrictions  of  the  English  law  had  never 
prevailed  on  this  side  of  the  Atlantic,  even  in  colonial  times. 


The  Lottawanna,  (1874)  21  Wall.  576, 
22  U.  S.  (L.  ed.)  654.  See  also  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  (1848)  6  How.  392,  12  U.  S. 
(L.  ed.)  465;  Waring  v.  Clarke.  (1847) 
6  How.  459,  12  U.  S.  (L.  ed.)  226; 
Steele  v.  Thacher,  (1825)  1  Ware  (U.S.) 
91,  22  Fed.  Cas.  No.  13.348;  De  Lovio  t?. 
Boit,  (1816)  2  Gall.  (U.  S.)  398,  7  Fed. 
Cas.  No.  3,776;  Cunningham  v.  Hall, 
(1858)  1  Cliff.  (U.  S.)  43,  6  Fed.  Caa. 
No.  3,481.  But  see  Woodruff  v.  The  Levi 
Dearborne,  (1811)  4  Hall  Law  J.  97, 
30  ?e&  Qaa.  No.   17,988;   Thompson  * 


The  Ship  Catharina,  (1795)    1  Pet.  Adm. 
104,  23  Fed.  Cas.  No.  13,949. 

Judicial  power,  in  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  is  dele- 
gated by  the  Constitution  to  the  federal 
government  in  general  terms,  and  courts 
of  this  character  had  then  been  estab- 
lished in  all  commercial  and  maritime 
nations,  differing,  however,  materially  in 
different  countries  in  the  powers  and 
duties  confided  to  them;  the  extent  of 
the  jurisdiction  conferred  depending  very 
much  upon  the  character  or  the  govern* 


Art.  Ill,  sec.  2] 


CONSTITUTION 


115 


ment  in  which  they  were  created;  and 
this  circumstance,  with  the  general  terms 
of  the  grant,  rendered  it  difficult  to  de- 
fine the  exact  limits  of  its  power  in  the 
United  States.  This  difficulty  was  in- 
creased by  the  complex  character  of  our 
government,  where  separate  and  distinct 
specified  powers  of  sovereignty  are  ex- 
ercised by  the  United  States  and  a  state 
independently  of  each  other  within  the 
same  territorial  limits.  And  the  reports 
of  the  decisions  of  this  court  will  show 
that  the  subject  has  often  been  before  it, 
and  carefully  considered,  without  being 
able  to  fix  with  precision  its  definite 
boundaries;  but  certainly  no  state  law 
can  enlarge  it,  nor  can  an  Act  of  Con- 
gress or  rule  of  court  make  it  broader 
than  the  judicial  power  may  determine 
to  be  its  true  limits.  And  this  boundary 
is  to  be  ascertained  by  a  reasonable  and 
just  construction  of  the  words  used  in 
the  Constitution,  taken  in  connection  with 
the  whole  instrument,  and  the  purposes 
for  which  admiralty  and  maritime  juris- 
diction was  granted  to  the  federal  gov- 
ernment. The  Steamer  St.  Lawrence, 
(1861)    1  Black  526,   17  U.  S.    (L.  ed.) 

isa 

The  admiralty  and  maritime  jurisdic- 
tion of  the  United  States  is  not  limited 
cither  by  the  restraining  statutes  or  the 
judicial  prohibitions  of  England,  but  is 
to  be  interpreted  by  a  more  enlarged 
view  of  its  essential  nature  and  objects* 
and^  with  reference  to  analogous  juris- 
dictions in  other  countries  constituting 
the  maritime  commercial  world,  as  well 
as  to  that  of  England.  In  accordance 
with  this  more  enlarged  view  of  the  sub- 
ject, several  results  have  been  arrived  at 
widely  differing  from  the  long-established 
rules  of  the  English  courts.     First,  as  to 


the  locus  or  territory  of  maritime  juris- 
diction ;  that  •  is,  the  place  or  territory 
where  the  law  maritime  prevails,  where 
torts  must  be  committed,  and  where  the 
business  must  be  transacted,  in  order  to  be 
maritime  in  their  character;  a  long  train 
of  decisions  has  settled  that  it  extends 
not  only  to  the  main  sea,  but  to  all  the 
navigable  waters  of  the  United  States,  or 
bordering  on  the  same,  whether  land- 
locked or  open,  salt  or  fresh,  tide  or  no 
tide.  Secondly,  as  to  contracts,  it  has 
been  equally  well  settled  that  the  English 
rule  which  concedes  jurisdiction,  with  a 
few  exceptions,  only  to  contracts  made 
upon  the  sea  and  to  be  executed  thereon 
(making  locality  the  test),  is  entirely  in- 
admissible, and  that  the  true  criterion  is 
the  nature  and  subject-matter  of  the  con- 
tract, as  whether  it  was  a  maritime  con- 
tract, having  reference  to  maritime 
service  or  maritime  transactions.  New 
England  Mut.  Marine  Ins.  Co.  v.  Dun- 
ham, (1870)  11  Wall.  24,  20  U.  S. 
(L.  ed.)   90. 

Originally  the  Court  of  Admiralty  in 
England  entertained  jurisdiction  of  peti- 
tory as  well  as  of  mere  possessory  actions. 
Since  the  Restoration,  that  court,  through 
the  jealous  interference  of  courts  of  law, 
had  ceased  to  pronounce  directly  on  ques- 
tions of  ownership  or  property.  Petitory 
suits  were  silently  abandoned,  and,  if  in  a 
possessory  action  a  question  of  mere  prop- 
erty arose,  especially  of  a  more  compli- 
cated nature,  it  declined  to  interfere. 
Ward  v.  Peck,  (1855)  18  How.  267,  15 
U.  S.  (L.  ed.  )383. 

Except  as  adopted  by  statute,  the  gen- 
eral maritime  law  is  not  the  law  of  this 
country.  The  Sacramento,  (1904)  131 
Fed.  374. 


S.  Hot  Limited  to  Tide  Waters. —  The  lakes  and  navigable  waters  con- 
necting them  are  within  the  scope  of  admiralty  and  maritime  jurisdiction 
as  known  and  understood  in  the  United  States  when  the  Constitution  was 
adopted,  and  an  Act  of  Congress  extending  the  jurisdiction  of  the  District 
Courts  to  certain  cases  upon  the  lakes  and  navigable  waters  connecting 
the  same,  and  declaring  that  these  courts  shall  have,  possess,  and  exercise 
the  same  jurisdiction  in  matters  of  contract  and  tort  arising  in,  or  upon, 
or  concerning  steamboats  or  other  vessels  of  twenty  tons  burden  and 
upwards,  enrolled  and  licensed  for  the  coasting  trade  and  at  the  time 
employed  in  business  of  commerce  and  navigation  between  ports  and  places 
in  different  states  and  territories,  as  was  at  the  time  of  the  passage  of  the 
Act  possessed  and  exercised  by  the  District  Courts  in  cases  of  like  steam- 
boats and  other  vessels  employed  in  navigation  and  commerce  on  the  high 
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seas  or  tide  waters  within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States,  is  constitutional.  The  fact  there  is  no  tide  in  the  lakes  or 
the  waters  connecting  them  does  not  make  such  waters  unsuitable  for 
admiralty  jurisdiction. 


The  Propeller  Genesee  Chief  v.  Fitz- 
hugh,  (1851)  12  How.  451,  13  U.  S. 
(L.  ed.)  1058,  wherein  the  court  said: 
"At  the  time  the  Constitution  of  the 
United  States  was  adopted,  and  our 
courts  of  admiralty  went  into  operation, 
the  definition  which  had  been  adopted  in 
England  was  equally  proper  here.  In 
the  old  thirteen  states  the  far  greater 
part  of  the  navigable  waters  are  tide 
waters.  And  in  the  states  which  were 
at  that  period  in  any  degree  commercial, 
and  where  courts  of  admiralty  were  called 
on  to  exercise  their  jurisdiction,  every 
public  river  was  tide  water  to  the  head  of 
navigation.  And,  indeed,  until  the  dis- 
covery of  steamboats,  there  could  be 
nothing  like  foreign  commerce  upon  wa- 
ters with  an  unchanging  current  resist- 
ing the  upward  passage.  The  courts*  of 
the  United  States,  therefore,  naturally 
adopted  the  English  mode  of  denning  a 
public  river,  and  consequently  the  bound- 
ary of  admiralty  jurisdiction.  It  meas- 
ured it  by  tide  water.  And  that  definition 
having  found  its  "way  into  our  courts,  be- 
came, after  a  *ime,  the  familiar  mode  of 
describing  a  public  river,  and  was  re- 
peated, as  cases  occurred,  without  par- 
ticularly examining  whether  it  was  as 
universally  applicable  in  this  country  as 
it  was  in  Englaid.  If  there  were  no 
waters  in  the  United  States  which  are 
public,  as  contradistinguished  from  pri- 
vate, except  where  there  is  tide,  then  un- 
questionably here  as  well  as  in  England, 
tide  water  must  be  the  limits  of  admir- 
alty power.  And  as  the  English  defini- 
tion was  adopted  in  our  courts,  and  con- 
stantly used  in  judicial  proceedings  and 
forms  of  pleading,  borrowed  from  Eng- 
land, the  public  character  of  the  river 
was  in  process  of  time  lost  sight  of,  and 
the  jurisdiction  of  the  admiralty  treated 
as  if  it  was  limited  by  the  tide.  The 
description  of  a  public  navigable  river 
was  substituted  in  the  place  of  the  thing 
intended  to  be  described.  And  under  the 
natural  influence  of  precedents  and  estab- 
lished forms,  a  definition  originally  cor- 
rect was  adhered  to  and  acted  on,  after 
it  had  ceased  from  a  change  in  circum- 
stances, to  be  the  true  description  of  pub- 
lic waters.  It  was  under  the  influence 
of.  these  precedents  and  this  usage,  that 
the  case  of  The  Steamboat  Thomas  Jef- 
ferson, (1825)  10  Wheat.  (U.S.)  428, was 
decided  in  this  court,  and  the  jurisdiction 
of  the  courts  of  admiralty  of  the  United 
States  declared  to  be  limited  to  the  ebb 
and  flow  of  the  tide,    The  Steam  Boat 


Orleans  ».  Phoebus,  (1837)  11  Pet.  (V. 
S.)  175,  afterwards  followed  this  case, 
merely  as  a  point  decided.  *  •  *  The 
nature  of  the  questions  concerning  the 
extent  of  the  admiralty  jurisdiction,  which 
have  arisen  in  this  court,  were  not  cal- 
culated to  caU  its  attention  particularly 
to  the  one  we  are  now  considering.  The 
point  in  dispute  has  generally  been 
whether  the  jurisdiction  was  not  as  lim- 
ited in  the  United  States  as  it  was  in 
England  at  the  time  the  Constitution 
was  adopted.  And  if  it  was  so  limited, 
then  it  did  not  extend  to  contracts  for 
maritime  services  when  made  on  land, 
nor  to  torts  and  collisions  on  a  tide- 
water river,  if  they  took  place  in  the 
body  of  a  country.  The  attention  of  the 
court,  therefore,  in  former  cases,  has  been 
generally  strongly  attracted  to  that  ques- 
tion, and  never,  we  believe,  until  recently, 
drawn  to  the  one  we  are  now  discussing, 
except  in  the  case  of  The  Thomas  Jeffer- 
son, afterwards  followed  in  The  Steam 
Boat  Orleans  v.  Phoebus,  as  already  men- 
tioned. For,  with  this  exception,  the 
cases  always  arose  on  contracts  for  ser- 
vices on  tide  water  or  were  upon  libels 
for  collisions  or  other  torts  committed 
within  the  ebb  and  flow  of  the  tide.  There 
was,  therefore,  no  necessity  for  inquiring 
whether  the  jurisdiction  extended  further 
in  a  public  navigable  water.  And  follow- 
ing the  English  definition,  tide  was  as- 
sumed and  spoken  of  as  its  limit,  al- 
though that  particular  question  was  not 
before  the  court.  *  *  *  It  is  evident 
that  a  definition  that  would  at  this  day 
limit  public  rivers  in  thiB  country  to 
tide-water  rivers  is  utterly  inadmissible. 
We  have  thousands  of  miles  of  public 
navigable  water,  including  lakes  and 
rivers,  in  which  there  is  no  tide.  And 
certainly  there  can  be  no  reason  for  ad- 
miralty power  over  a  public  tide  water, 
which  does  not  apply  with  equal  force  to 
any  other  public  water  used  for  com- 
mercial purposes  and  foreign  trade.  The 
lakes  and  the  waters  connecting  them  are 
undoubtedly  public  waters,  and  we  think 
are  within  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  Constitution 
of  the  United  States."  See  also  Fretz  v. 
Bull,  (1851)  12  How.  466,  13  U.  S. 
(L.  ed.)  1068;  Franconet  v.  The  Propeller 
F.  W.  Backus,  (1852)  Newb.  Adm.  1,  9 
Fed.  Cas.  No.  5,048;  U.  S.  v.  Wilson, 
(1856)  3  Blachf.  (U.  S.)  435,  28  Fed. 
Cas.  No.  16,731;  Williams  v.  The  Barge 
Jenny  Lind,  (1853)  Newb.  Adm.  443;  29 
Fed.  Qas,  No.  17,723, 
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Limit  of  territorial  jurisdiction  over 
tide  waters. —  "  We  think  it  must  be  re- 
garded as  established  that,  as  between 
nations,  the  minimum  limit  of  the  terri- 
torial jurisdiction  of  a  nation  over  tide 
waters  is  a  marine  league  from  its  coast; 
that  bays  wholly  within  its  territory  not 
exceeding  two  marine  leagues  in  width 
at  the  mouth  are  within  this  limit;  and 
that  included  in  this  territorial  jurisdic- 
tion is  the  right  of  control  over  fisheries, 
whether  the  fish  be  migratory,  free-swim- 
ming fish,  or  free-moving  fish,  or  fish 
attached  to  or  embedded  in  the  soil.    The 


open  sea  within  this  limit  is,  of  course, 
subject  to  the  common  right  of  naviga- 
tion; and  all  governments,  for  the  pur- 
pose of  self -protection  in  time  of  war  or 
for  the  prevention  of  frauds  on  its 
revenue,  exercise  an  authority  beyond 
this  limit."  Manchester  t*.  Massachusetts, 
(1891)  139  U.  S.  258,  11  S.  Ct.  559,  35 
U.  S.  (L.  ed.)  159,  affirming  Com.  v. 
Manchester,  (1890)  152  Mass.  230,  25 
N.  E.  113,  23  Am.  St.  Rep.  820,  9  L.  R. 
A.  236.  See  also  Dunham  t\  Lamphere, 
(1855)   3  Gray  (Mass.)  268. 


The  entire  navigable  waters  of  the  United  States  are  covered  by  the  admi- 
ralty jurisdiction,  to  which  the  power  of  the  federal  judiciary  is  declared 
to  extend. 


The  Hine  t?.  Trevor,  (1866)  4  Wall.  569, 
18  U.  S.  (L.  ed.)  451.  See  also  The  Rob- 
ert W.  Parsons,  (1903)  191  U.  S.  26,  24 
S.  Ct.  8,  48  U.  &  (L.  ed.)  73. 

Under  the  commerce  clause  of  the  Con- 
stitution of  the  United  States,  it  is  held 
that  maritime  jurisdiction  over  the  non- 
tidal  navigable  inland  waters  of  this 
country,  where  they  are  susceptible  of  use 
for  interstate  traffic,  is  vested  in  the 
courts*  of  the  United  States,  and  has  been 
so  exercised  since  Judiciary  Act,  Sept.  24, 
1789,  c.  20,  1  Stat.  73  (section  2,  art.  3, 
Const.  U.  S.),  and  was  so  exercised  even 
under  the  Confederation.  Ryman  Steam- 
boat line  Co.  v.  Com.,  (1907)  125  Ky. 
253,  101  S.  W.  403,  10  L.  R.  A.  (N.  8.) 
1187. 

A  canal  wholly  within  the  limits  of  a 
state,  connecting  navigable  waters,  is 
within  the  admiralty  and  maritime  juris- 
diction. The  Robert  W.  Parsons,  (1903) 
191  U.  S.  26,  24  S.  Ct.  8,  48  U.  S.  (L. 
ed.)  73.  See  also  Ex  p.  Boyer,  (1884) 
109  U.  S.  629,  3  S.  Ct.  424,  27  U.  S. 
(L.  ed.)  1056. 


"Under  the  English  system,  the  ebb 
and  flow  of  the  tide,  with  few  if  any  ex- 
ceptions, established  the  fact  of  navagibil- 
ity;  and  this  was  the  course  of  decision 
in  this  country,  until  recently.  The  vast 
extent  of  our  fertile  country,  its  increas- 
ing commerce,  its  inland  seas,  bays,  and 
rivers,  open  to  us  a  commercial  pros- 
perity in  the  future  which  no  nation  ever 
enjoyed.  Our  contracted  views  of  the 
English  admiralty,  which  was  limited  by 
the  ebb  and  flow  of  the  tide,  were  dis- 
carded, and  the  more  liberal  principles  of 
the  civil  law,  equally  embraced  by  the 
Constitution,  were  adopted.  This  law  is 
commercial  in  its  character,  and  applies 
to  all  navigable  waters,  except  to  a  com- 
merce exclusively  within  a  Btate.  Many 
of  our  leading  rivers  are  sometimes  un- 
navigable;  but  this  cannot  affect  their 
navigability  at  othar  times.  A  commerce 
carried  on"  between  two  or  more  states 
is  subject  to  the  laws  and  regulations  of 
Congress,  and  to  the  admiralty  jurisdic- 
tion." Nelson  v.  Leland,  (1859)  22  How. 
55,  16  U.  S.  (L.  ed.)  269. 


4.  Beyond  High-water  Mark. —  When  the  doctrine  was  held  that  admi- 
ralty jurisdiction  in  cases  purely  dependent  upon  the  locality  of  the  act 
done  was  limited  to  the  sea  and  to  tide  waters  as  far  as  the  tide  flows,  and 
that  it  did  not  reach  beyond  high-water  mark,  it  was  said  that  mixed  cases 
may  arise,  and  indeed  do  often  arise,  where  the  acts  and  services  done  are 
of  a  mixed  nature,  as  where  salvage  service?  are  performed  partly  on  tide 
waters,  and  partly  on  the  shore,  for  the  preservation  of  the  property  saved, 
in  which  the  admiralty  jurisdiction  has  been  constantly  exercised  to  the 
extent  of  decreeing  salvage. 

U.  S.  v.  Coombs,  (1838)   12  Pet.  75,  9  U.  S.  (L.  ed.)   1004. 
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5.  Maritime  Contracts,  Torts,  and  Crimes  —  a.  Maritime  Contracts  — 
(1)  In  General. —  The  admiralty  jurisdiction,  in  cases  of  contract,  depends 
primarily  upon  the  nature  of  the  contract,  and  is  limited  to  contracts, 
claims,  and  services,  purely  maritime,  and  touching  rights  and  duties 
appertaining  to  commerce  and  navigation. 


People's  Ferry  Co.  v.  Beers,  (1857)  20 
How.  401,  15  U.  S.  (L.  ed.)  961.  See 
De  Lovio  v.  Boit,  (1815)  2  Gall.  (U.  S.) 
398,  7  Fed.  Cas.  No.  3,776. 

Cases  of  maritime  jurisdiction  include 
all  maritime  contracts,  torts,  and  injuries 
which  are,  in  the  understanding  of  the 
common  law,  as  well  as  of  the  admiralty, 
causes  civil  and  maritime.  De  Lovio  V. 
Boit,  (1815)  2  Gall.  (U.  S.)  398,  7  Fed. 
Cas.  No.  3,776. 

The  subject-matter  is  the  test  of  a 
marine   contract.     A    contract   appertain- 


ing to  commerce  and  navigation,  wher- 
ever made,  to  be  performed  on  the  navi- 
gable waters  of  the  United  States,  is  in 
general  a  marine  contract.  U.  S.  v.  Burl- 
ington, etc.,  Ferry  Co.,  (1884)  21  Fed. 
336. 

Whether  to  be  performed  on  land  or 
water. —  Jurisdiction  attaches  in  case  of 
a  maritime  contract  irrespective  of  the 
question  whether  it  is  to  be  performed 
on  land  or  water.  Dailey  v.  New  York, 
(1904)    128  Fed.  798. 


<2)  Contracts  for  Hire  of  Seamen. —  Section  24,  of  the  Act  of  Congress 
of  Dec.  21,  1898,  entitled  "An  Act  to  amend  the  laws  relating  to  American 
seamen,  for  the  protection  of  such  seamen,  and  to  promote  commerce  " 
(30  Stat.  L.  775),  in  prohibiting  the  prepayment  of  the  wages  of  seamen, 
is  a  constitutional  enactment,  applying  to  the  prepayment  on  American 
soil  or  in  American  waters  of  the  wages  of  seamen,  who  are  British  sub- 
jects, shipping  in  American  ports  on  British  merchant  vessels ;  there  being 
no  treaty  between  the  United  States  and  Great  Britain  inconsistent  with 
such  application. 


The  Restor,  (1901)    110  Fed.  432.     See 
the  title  Seamen,  vol.  9,  p.  176. 

-  When  it  was  considered  that  the  ad- 
miralty jurisdiction  was  limited  to  the 
open  sea  and  to  tide  waters,  it  was  held 
that  the  District  Court,  as  a  court  of 
admiralty,  had  not  jurisdiction  of  a  suit 
over  wages  earned  on  the  voyage  from 
the  shipping  port  in  the  state  of  Ken- 
tucky up  the  river  Missouri  and  back 
again  to  the  port  of  departure.     "  In  re- 


spect to  contracts  for  the  hire  of  seamen, 
the  admiralty  never  pretended  to  claim, 
nor  could  it  right  fully  exercise,  any  juris- 
diction, except  in  cases  where  the  service 
was  substantially  performed,  or  to  be  per- 
formed, upon  the  sea,  or  upon  waters 
within  the  ebb  and  flow  of  the  tide.  This 
is  the  prescribed  limit  which  it  was  not 
at  liberty  to  transcend."  The  Steamboat 
Thomas  Jefferson,  (1825)  10  Wheat.  429, 
6  U.  S.   (L.  ed.)   358. 


(3)  Contract  of  Affreightment. —  A  snit  upon  a  contract  of  affreight- 
ment for  the  purpose  of  recovering  a  large  amount  of  specie  lost  in  a 
steamer  which  took  fire  and  was  consumed  on  Long  Island  Sound,  about 
four  miles  off  Huntington  lighthouse,  and  between  forty  and  fifty  miles 
from  the  city  of  New  York,  was  held  to  be  within  admiralty  jurisdiction. 


New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,    (1848)    6   How.   378,   12   U.   8. 
(L.  ed.)   465. 
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(4)  Agreement  of  Consortship. —  An  agreement  or  a  stipulation  of  con- 
sortship is  a  contract  capable  of  being  enforced  in  the  admiralty  against 
property  or  proceeds  in  the  custody  of  the  court. 

Andrews  v.  Wall,  (1846)  3  How.  572,  11  U.  S.  (L.  ed.)  729. 

(5)  Policy  of  Insurance  as  a  Maritime  Contract. —  A  policy  of  insurance 
is  a  maritime  contract,  and  therefore  of  admiralty  jurisdiction, 

De  Lovio  v.  Boit,  (1815)  2  Gall.  (U.  S.)  308,  7  Fed.  Caa.  No.  3,776. 


b.  Maritime  Torts. —  Admiralty  jurisdiction  rests  upon  the  grant  in  the 
Constitution.  The  courts  of  the  United  States  proceeding  as  courts  of 
admiralty  and  maritime  jurisdiction  have  jurisdiction  in  cases  of  maritime 
torts  in  personam  as  well  as  in  rem. 


Manro  v.  Almeida,  (1825)  10  Wheat. 
493,  6  U.  S.  (L.  ed.)  369.  See  also  De 
Lovio  v.  Boit,  (1815)  2  Gall.  (U.  S.) 
398,  7   Fed.   Caa.  No.   3,776. 

With  respect  to  marine  torts  the  test 
of  admiralty  jurisdiction  is  locality.  A 
marine  tort  cannot  be  made  to  depend 
upon  the  kind  of  commerce  in  which  the 
ship  ia  employed.  If  a  marine  tort  be 
committed  anywhere  upon  navigable  wa- 
ter of  the  United  States,  whether  the 
ship  or  vessel  be  engaged  in  commerce 
wholly  domestic  to  a  state  or  interstate, 
the  case  is  one  of  admiralty  and  mari- 
time jurisdiction.  U.  S.  v.  Burlington, 
etc.,  Ferry  Co.,  (1884)  21  Fed.  336. 


The  jurisdiction  of  courts  of  admiralty, 
in  matters  of  contract,  depends  upon  the 
nature  and  character  of  the  contract;  but 
ip  torts  it  depends  entirely  on  locality. 
If  the  wrong  be  committed  on  the  high 
seas,  or  within  the  ebb  and  flow  of  the 
tide,  it  has  never  been  disputed  that  it 
comes  within  the  jurisdiction  of  that 
court.  Philadelphia,  etc.,  R.  Co.  v.  Phila- 
delphia, etc.,  Steam  Towboat  Co.,  (1859) 
23  How.  215,  16  U.  S.  (L.  ed.)  433.  See 
also  Chisholm  v.  Northern  Transp.  Col$ 
(1872)    61   Barb.   (N.  Y.)    388. 


A  tort  committed  on  board  a  vessel  in  navigable  waters  is  within  the 
admiralty  jurisdiction. 


Atlantic  Transport  Co.  v.  Imbroock, 
(1914)  234  U.  S.  52,  34  S.  Ct  733,  58 
U.  S.  (L.  ed.)  1208,  51  L.  R.  A.  (N.  S.) 
1157,  holding  that  a  United  States  Dis- 


trict Court  had  jurisdiction  of  a  libel 
to  recover  for  personal  injuries  sustained 
by  a  stevedore  engaged  in  loading  a  ves- 
sel while  lying  in  a  port. 


c.  Maritime  Crimes  and  Offenses. —  The  courts  of  the  United  States, 
merely  by  virtue  of  this  grant  of  judicial  power,  and  in  the  absence  of  legis- 
lation by  Congress,  have  no  jurisdiction  of  maritime  crimes  and  offenses. 
The  criminal  jurisdiction  of  the  courts  of  the  United  States  is  wholly 
derived  from  the  statutes  of  the  United  States. 


Manchester  v.  Massachusetts,  (1891) 
139  U.  S.  262,  11  S.  Ct.  559,  35  U.  S. 
(L.  ed.)  159,  affirming  Com.  v.  Man- 
chester, (1890)  152  Mass.  230,  25  N.  K. 
113,  23  Am.  St.  Rep.  820,  9  L.  R.  A.  236. 
See  also  U.  S.  t\  Burlington,  etc.,  i?erry 
Co.,  (1884)  21  Fed.  336;  The  Schooner 
Wave  r.  Hver,  2  Paine  (U.  S.)  131,  29 
Fed.  Cas.  No.  17,300. 


The  grant  of  power  to  Congress  to 
regulate  foreign  commerce,  and  the  dec- 
laration that  the  judicial  power  shall 
extend  to  all  cases  of  admiralty  and  mari- 
time jurisdiction,  do  not  enable  a  court 
tc  punish  any  act  as  a  crime,  unless 
some  part  of  the  Constitution,  or  a  treaty, 
or  some  law  of  Congress,  makes  it  a  crime, 
and  confers   authority   on  that   court  to 
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punish  it.  U.  S.  v.  New  Bedford  Bridge, 
(1847)  1  Woodb.  &  M.  (U.  S.)  401,  27 
Fed.  Cas.  No.  15,867. 

While  the  right  of  Congress  to  define 
and  punish  felonies  on  the  high  seas 
(article  1,  §  8,  cl.  10)  is  entirely  inde- 
pendent of  any  powers  which  it  may  de- 
rive from  the  declaration  of  this  clause 
of    the    Constitution    that    the    judicial 


power  of  the  United  States  shall  extend 
to  all  cases  of  admiralty  and  maritime 
jurisdiction,  yet  it  is  this  clause  which 
gives  Congress  power  to  provide  for  the 
punishment  of  offenses  committed-  upon 
any  navigable  waters  other  than  those 
of  the  high  seas.  Imbroock  «.  Hamburg- 
American  Steam  Packet  Co.,  (1911)  li*J 
Fed.  229. 


6.  Power  of  Congress  to  Legislate  over  Maritime  Law —  a.  In  General. 
The  power  of  Congress  to  make  amendments  of  the  maritime  law  of  the 
country  is  coextensive  with  that  law.  It  is  not  confined  to  the  boundaries 
or  class  of  subjects  which  limit  and  characterize  the  power  to  regulate  com- 
merce; but,  in  maritime  matters,  it  extends  to  all  matters  and  places  to 
which  the  maritime  law  extends. 


In  re  Garnett,  (1891)  141  U.  S.  12, 
11  S.  Ct.  840,  36  U.  S.  (L.  ed.)  631.  %See 
also  Southern  Pac.  Co.  v.  Jensen,  (1917) 
244  U.  S.  205,  37  S.  Ct.  524,  61  U.  S. 
(L.   ed.)    1086,   Ann.   Cas.    1917E   900. 

"  The  Constitution,  in  defining  the  pow- 
ers of  the  courts  of  the  United  States, 
extends  them  to  '  all  cases  of  admiralty 
and  maritime  jurisdiction.'  It  defines  how 
much  of  the  judicial  power  shall  be  ex- 
ercised by  the  Supreme  Court  only;  and 
it  was  left  to  Congress  to  ordain  and 
establish  other  courts,  and  to  fix  the 
boundary  and  extent  of  their  respective 
jurisdictions.  Congress  might  give  any 
of  these  courts  the  whole  or  so  much  of 
the  admiralty  jurisdiction  as  it  saw  fit. 
It  might  extend  their  jurisdiction  over 
all  navigable  waters,  and  all  ships  and 
vessels  thereon,  or  over  some  navigable 
waters,  and  vessels  of  a  certain  descrip- 
tion only.  Consequently,  as  Congress  had 
never  before  1845  conferred  admiralty 
jurisdiction  over  the  northern  fresh-water 
lakes  not  'navigable  from  the  sea/  the 
District  Courts  could  not  assume  it  by 
virtue  of  this  clause  in  the  Constitution. 
An  Act  of  Congress  was  therefore  neces- 
sary to  confer  this  jurisdiction  on  those 
waters,  and  was  completely  within  the 
constitutional  powers  of  Congress."  Jack- 
son v.  The  Steamboat  Magnolia,  (1857) 
20  How.  300,  15  U.  S.   (L.  ed.)   909. 

Whatever  may  be  necessary  to  the  full 
and  unlimited  exercise  of  admiralty  and 
maritime  jurisdiction  is  in  the  govern- 
ment of  the  Union.  Congress  may  pass 
all  laws  which  are  necessary  and  proper 
for  giving  the  most  complete  effect  to 
this  power.  Still,  the  general  jurisdic- 
tion over  the  place,  subject  to  this  grant 
of  power,  adheres  to  the  territory,  as  a 
portion  of  sovereignty  not  yet  given  away. 
U.  S.  f.  Bevans,  (1818)  3  Wheat.  389, 
4  U.  S.   (L.  ed.)  404. 


"Aside  from  the  grant  of  power  to 
regulate  foreign  and  interstate  commerce, 
the  Constitution,  it  must  be  remembered, 
contains  no  direct  grant  to  Congress  of 
legislative  power  over  the  maritime  law. 
Its  authority  upon  that  subject,  over  and 
above  the  power  derived  from  the  com- 
mercial clause,  though  no  doubt  now 
firmly  established  (Butler  v.  Boston,  etc., 
Steamship  Co.,  (1889)  130  U.  &  527; 
In  re  Garnett,  (1891)  141  U.  S.  1),  rest* 
upon  implication  only.  The  grounds  of 
this  implication,  briefly  stated,  are  that 
the  Constitution,  in  extending  the  judicial 
power  to  all  cases  of  maritime  jurisdic- 
tion, presupposes  a  certain  body  of  mari- 
time law  as  its  necessary  attendant;  that 
this  law  is  not  only  a  matter  of  inter- 
state and  international  concern,  but  re- 
'  quires,  also,  harmony  and  consistency  in. 
its  administration,  and  hence  cannot  bo 
subject  to  defeat  or  impairment  by  lia- 
bility to  the  diverse  legislation  of  numer- 
ous states;  and  that  it  cannot  be  sup- 
posed that  the  states,  in  parting  with  all 
control  over  the  judicial  administration 
of  maritime  causes,  intended  to  reserve 
to  themselves  a  general  legislative  power 
over  the  same  subject;  and  that  Congress 
must,  therefore,  be  the  only  body  com- 
petent to  make  any  needed  changes  in  the 
general  rules  of  the  maritime  law."  The 
City  of  Norwalk,  (1893)  55  Fed.  105, 
affirmed  in  The  Transfer  No.  4,  (1994) 
61  Fed.  364.  See  The  Katie,  (1889)  40 
Fed.  493. 

May  modify  the  practice  of  the  court— 

"  The  Constitution  declares  that  the  judi- 
cial power  of  the  United  States  shall 
extend  to  *  all  cases  of  admiralty  and 
maritime  jurisdiction.'  But  it  does  not 
direct  that  the  court  shall  proceed  accord- 
ing to  ancient  and  established  forms,  or 
shall  adopt  any  other  form  or  mode  of 
practice.  The  "grant  defines  the  subjects 
to  which  the  jurisdiction  may  be  extended 
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by  Congress.  But  the  extent  of  the  power 
aa  well  as  the  mode  of  proceeding  in 
which  that  jurisdiction  is  to  be  exercised, 
like  the  power  and  practice  in  all  the 
other  courts  of  the  United  States,  are 
subject  to  the  regulation  of  Congress, 
'except  where  that  power  is  limited  by  the 
terms  of  the  Constitution,  or  by  neces- 
sary implication  from  its  language.  In 
admiralty    and  maritime   cases   there  is 


no  such  limitation  as  to  the  mode  of 
proceeding,  and  Congress  may  therefore, 
in  cases  of  that  description,  give  either 
party  right  of  trial  by  jury,  or  modify  the 
practice  of  the  court  in  any  other  respect 
that  it  deems  more  conducive  to  the  ad- 
ministration of  justice."  The  Propeller 
Genesee  Chief  v.  Fitzhugh,  (1851)  12 
How.  460,  13  U.  S.   (L.  ed.)   1058. 


Congress  baa  authority  under  the  commercial  power,  if  no  other,  to  introduce 
such  changes  as  are  likely  to  be  needed. 


The  Lottawanna,  (1874)  21  Wall.  577, 
22  U.  S.  (L.  ed.)  654,  wherein  the  court 
said:  "It  cannot  be  supposed  that  the 
framers  of  the  Constitution  contemplated 
that  the  law  should  forever  remain  un- 
alterable." 

The  admiralty  jurisdiction  of  the  United 
States  is  a  part  of  its  judicial  power,  and 
not  its  legislative.  It  extends  "to  all 
cases  of   admiralty   and  maritime  juris- 


diction." And  while  it  does  not  authorise 
Congress  to  create  admiralty  cases,  yet 
if,  in  the  exercise  of  its  power  derived 
from  other  clauses  of  the  Constitution, 
it  should  do  so,  as  the  power  to  regulate 
commerce,  the  grant  of  judicial  power 
would  extend  to  them,  and  include  them, 
because  in  their  nature  and  constituents 
they  would  be  cases  of  admiralty  and 
maritime  jurisdiction.  The  City  of  Salem, 
(1889)   37  Fed.  849. 


The  extent  of  the  commercial  power  cannot  be  depended  on  to  maintain  the 
validity  of  a  grant  of  jurisdiction  to  the  federal  courts.  "  They  are  entirely 
distinct  things,  having  no  necessary  connection  with  one  another,  and  are 
conferred  in  the  Constitution  by  separate  and  distinct  grants.  The  extent 
of  the  judicial  power  is  carefully  defined  and  limited,  and  Congress  can- 
not enlarge  it  to  suit  even  the  wants  of  commerce,  nor  for  the  more  con- 
venient execution  of  its  commercial  regulations." 


The  Propeller  Genesee  Chief  v.  Fitz- 
hugh, (1851)  12  How.  452,  13  U.  8. 
(L.  ed.)  1058.  See  also  U.  S.  v.  Burling- 
ton, etc.,  Ferry  Co.,  (1884)  21  Fed.  331; 
Western  Transp.  Co.  v.  The  Great  West- 
ern, (1862)  4  West.  L.  Month.  281,  29 
Fed.  Cas.  No.  17,443. 

The  line  of  jurisdiction,  whatever  it 
may  be,  whether  of  admiralty  or  of  com- 
mon-law cognisance,  in  the  federal  govern- 
ment, under  the  clause  in  the  Constitu- 
tion conferring  upon  it  the  power  over 
foreign  commerce,  and  commerce  between 
the  states,  must  depend  ultimately  upon 
the  legislation  of  Congress;  and  the  same 
clause,  by  necessary  implication,  fixes  the 
line  of  jurisdiction  in  the  states,  aa  all 
power  over  the  subject,  outside  of  this 
grant,  is  left  to  the  states  —  in  other 
words,  remains  where  it  existed  before 
the  adoption  of  the  Constitution  —  and 
comprehends  jurisdiction  over  all  their 
exclusively  internal  trade  and  commerce. 
Poag  v.  The  McDonald,    (1860)    17  Leg. 


Int.    (Pa.)   318,  19  Fed.  Cas.  No.  11,239, 
affirming  (1859)   19  Fed.  Cas.  No.  11,338. 

Regulation  of  interstate  navigation. — 
Congress  is  not  limited  to  the  regulation 
of  navigation  concerning  interstate  and 
foreign  commerce,  but  has  the  power  to 
regulate  navigation  upon  navigable  wa- 
ters of  the  United  States  concerned  ex- 
clusively with. the  domestic  commerce  of 
the  states.  The  power  of  Congress  to 
regulate  navigation  is  not  wholly  derived 
from  the  power  to  regulate  commerce,  but 
may  be  derived  from  the  double  sources 
of  the  commercial  power  and  the  admi- 
ralty power;  in  some  cases  from  one  power, 
and  in  other  cases  from  both;  and  the 
national  legislature  is  competent  under 
the  admiralty  power  to  d"eclare  what  cases 
connected  with  navigation  are  of  admi- 
ralty jurisdiction,  and  to  create  offenses 
within  that  jurisdiction.  U.  S.  t?.  Burl- 
ington, etc.,  Ferry  Co.,  (1884)  21  Fed. 
339. 
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b.  Effect  of  Treaty. —  The  grant  to  the  United  States  courts  of  "all 
cases  of  admiralty  and  maritime  jurisdiction  "  does  not  invalidate  the 
provisions  of  a  treaty  giving  consular  officer  jurisdiction  to  take  cognizance 
of  and  to  determine  differences  of  every  kind  which  may  arise  between 
officers  and  crews  of  vessels  of  their  nation. 

The  Koenigin  Luiae,.  (1910)  184  Fed.  170. 
i 

c.  Limitation  of  Vessel  Owners'  Liability. —  The  law  of  limited  liabil- 
ity was  enacted  by  Congress  as  a  part  of  the  maritime  law,  and  therefore  it 
is  coextensive,  in  its  operation,  with  the  whole  territorial  domain  of 
that  law. 

Butler  t>.  Boston  Steamship  Co.,  The  Act  of  Congress  of  June  26,  1884, 
(1889)  130  U.  S.  527,  9  S.  Ct.  612,  32  section  18,  amending  section  4283,  Rev. 
U.  S.  (L.  ed.)  1017.  See  also  In  re  Stats.,  under  which  owners  of  vessels  may 
Garnett,  (1891)  141  U.  S.  12,  11  S.  Ct.  limit  their  liability  arising  from  non- 
840,  35  U.  S.  (L.  ed.)  631;  The  Katie,  maritime  torts,  was  within  the  power  of 
(18S9)  40  Fed.  492;  The  Garden  City,  Congress  to  adopt.  The  Steam  Dredge 
(1886)  26  Fed.  769.  See  the  title  Limi-  No.  6,  (1915)  222  Fed.  576. 
tation  of  Vessel  Oumer's  Liability,  vol.  6, 
p.  330. 

d.  Vessels  ENROLiiED  under  Acts  of  Congress. —  The  admiralty  and 
maritime  jurisdiction  conferred  by  the  Constitution  upon  the  courts  of  the 
United  States  extends  over  vessels  enrolled  and  licensed  for  the  coast  trade 
and  over  navigable  waters. 

Chisholm  v.  Northern  Transp.  Co.,  (1872)  61  Barb.  (N.  Y.)   388. 

e.  Synopsis  of  Laws  to  Be  Posted  in  Vessels. —  An  Act  of  Congress 
providing  that  the  secretary  of  the  treasury  should  cause  to  be  prepared  a 
synopsis  of  the  laws  relating  to  the  carriage  of  passengers  and  their  safety 
in  vessels  propelled  in  whole  or  in  part  by  steam,  and  give  them  to  any 
such  vessel,  on  application  of  its  owner  or  master,  who  should,  without 
unnecessary  delay,  have  the  same  framed  under  glass  and  should  place 
and  keep  them  in  conspicuous  places  in  such  vessel,  and  imposing  a  for- 
feiture in  case  such  owjier  or  master  should  neglect  or  refuse  to  comply 
with  the  provisions  of  the  statute,  was  within  the  power  of  Congress  to 
regulate  commerce  among  the  several  states,  and  the  constitutional  pro- 
vision extending  the  judicial  power  to  all  cases  of  admiralty  and  maritime 
jurisdiction. 

The  Lewellen,  (1868)  4  Bias.  (U.  S.)  156,  16  Fed.  Gas.  No.  8,307.  See  section  4494, 
R.  S.,  under  title  Steam  Vessels,  vol.  9,  p.  470. 

7.  Power  of  State  to  Legislate  over  Maritime  Law — a.  Jurisdiction 
Cannot  Be  Enlarged  or  Restricted. —  The  admiralty  and  maritime  juris- 
diction is  conferred  on  the  courts  of  the  United  States  by  the  Constitution, 
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and  cannot  be  enlarged  or  restricted  by  the  legislation  of  a  state.  No  state 
legislation,  therefore,  can  bring  within  the  admiralty  jurisdiction  of  the 
national  courts  a  subject  not  maritime  in  its  nature.  But  when  a  right, 
maritime  in  its  nature,  and  to  be  enforced  by  process  in  the  nature  of 
admiralty  process,  has  been  given  by  the  statute  of  a  state,  the  admiralty 
courts  of  the  United  States  have  jurisdiction,  and  exclusive  jurisdiction, 
to  enforce  that  right  according  to  their  own  rules  of  procedure. 


The  J.  E.  Rumbell,  (1893)  148  U.  S. 
12,  13  S.  Ct.  498,  37  U.  S.  (L.  ed.)  345. 
See  also  The  Roanoke,  (1903)  189  U.  S. 
197,  23  S.  Ct.  491,  47  U.  8.  (L.  ed.)  770; 
Schuede  p.  Zenith  Steamship  Co.,  (1914) 
216  Fed.  566. 

"The  Constitution  must  have  referred 
to  a  system  of  law  coextensive  with,  and 
operating  uniformly  in,  the  whole  coun- 
try. It  certainly  could  not  have  been 
the  intention  to  place  the  rules  and  lim- 
its of  maritime  law  under  the  disposal 
and  regulation  of  the  several  states,  as 
that  would  have  defeated  the  uniformity 
and  consistency  at  which  the  Constitu- 
tion aimed  on  all  subjects  of  a  commercial 
character  affecting  the  intercourse  of  the 
states  with  each  other  or  with  foreign 
states."  The  Lottawanna,  (1874)  21 
WalL  575,  22  U.  S.   (L.  ed.)   654. 

The  effect  of  a  state  statute  cannot  be 
to  enlarge  the  jurisdiction  of  a  court  of 
admiralty,  but  only  to  furnish  a  remedy 
which  did  not  exist  before  the  statute  was 
passed.  The  remedy  within  the  contem- 
plation of  the  state  statute  must  he 
limited  to  such  articles  as  are  for  the 
benefit  of  the  ship,  in  aid  of  the  voyage, 
and  necessary  in  order  to  make  the  ship 
accomplish  her  undertaking.  The  Mary  ' 
F.  Chisholm,  (1904)  129  Fed.  814.  See 
also  The  Barque  Chusan,  (1843)  2  Story 
(U,  S.)  455,  5  Fed.  Cas.  No.  2,717;  The 
Coernine,  (1858)  21  Law  Rep.  343,  5 
Fed.  Cas.  No.  2,944. 

Matters  of  merely  local  concern. —  The 
implied  power  of  Congress  to  legislate 
over  maritime  law  does  not  exclude  state 
legislation  upon  matters  of  merely  local 
concern,  which  can  be  much  better  cared 


for  under  state  authority,  and  which 
have  always  been  thus  cared  for;  nor 
does  it  exclude  general  legislation  by  the 
states,  applicable  alike  on  land  and 
water,  in  their  exercise  of  the  police  power 
for  the  preservation  of  life  and  health, 
though  incidentally  affecting  marine 
affairs;  provided  that  such  legislation 
does  not  contravene  any  Acts  of  Congress, 
nor  work  any  prejudice  to  the  characteris- 
tic features  of  the  maritime  law,  nor  in- 
terfere with  its  proper  harmony  and 
uniformity  in  its  international  and  inter- 
state relations.  The  long-established  doc- 
trine in  the  Supreme  Court  has  been  that 
in  this  field  of  "  border  legislation,"  state 
laws  are  valid  until  Congress  interposes 
and  thereby  excludes  further  state  legis- 
lation. There  is  no  reason  why  local 
state  legislation  should  be  deemed  any 
more  restricted  by  the  implied  power  of 
Congress  over  maritime  legislation  than 
it  is  by  express  grant  of  the  commercial 
power.  The  City  of  Norwalk,  (1893)  55 
Fed.  106,  affirmed  in  The  Transfer  No.  4, 
(1894)    61  Fed.  364. 

There  seem  to  be  at  least  three  classes 
of  subjects,  none  of  them  affecting,  how- 
ever, what  is  peculiar  to  the  general  mari- 
time law,  or  touching  its  international  or 
interstate  relations,  in  which  state  legis- 
lation is  competent  to  affect  the  rights 
of  parties  in  courts  of  admiralty,  in  the 
absence  of  legislation  by  Congress,  viz.: 
(1)  in  the  establishment  of  the  general 
rights  of  persons  and  property  within  the 
state  limits;  (2)  in  the  exercise  of  the 
police  power;  (3)  in  certain  local  regula- 
tions of  a  maritime  nature.  The  City  of 
Norwalk,  (1893)  55  Fed.  108,  affirmed 
The  Transfer  No.  4,  (1894)   61  Fed.  364. 


b.  State  Statute  Giving  Bight  of  Action  for  Maritime  Tort. — A  state 
statute  giving  to  the  widow  or  widower,  or  to  the  personal  representative, 
of  a  person  whose  death  is  caused  by  unlawful  violence,  a  right  of  action 
to  recover  damages  for  the  death  and  loss  thus  occasioned,  may,  in  the 
absence  of  legislation  by  Congress,  be  enforced  in  a  court  of  admiralty  in 
an  action  for  a  maritime  tort. 

Old  Dominion  Steamship  Co.  r.  Gil-  133,  52  U.  S.  (L.  ed.)  264.  Compare 
more,    (1907)    207   U.   S.   398,  28  S.   Ct.       Schuede  i\  Zenith  Steamship  Co.,   (1914) 
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216  Fed.  566,  holding  that  the  Ohio  Em- 
ployers' Liability  Act  is  not  applicable 
to   a   maritime   contract   of   employment. 

A  state  statute  giving  to  the  next  of 
kin  of  a  person  crossing  upon  one  oi  its 
public  highways  and  killed  by  a  common 
carrier  an  action  for  damages  for  the  in- 
jury caused  by  the  death  of  such  person, 
does  not  interfere  with  the  admiralty 
jurisdiction  as  conferred  by  this  provision 
and  Acts  of  Congress  passed  thereafter, 
and  a  right  of  action  thereunder  for  a 
tort  committed  at  sea  may  be  enforced 


in  a  state  court.  American  Steamboat 
Co.  v.  Chase,  (1872)  16  Wall.  530,  21 
LT.  S.   (L.  ed.)   360. 

A  state  statute  authorizing  a  recovery 
of  pecuniary  damages  "  in  behalf  of  a 
widow,  husband,  children,  or  next  of  kin," 
for  the  death  of  a  person  resulting  from 
a  maritime  tort,  may  be  administered  by 
an  admiralty  court  in  the  absence  of  leg- 
islation by  Congress.  The  City,  of  Nor- 
walk,  (1893)  55  Fed.  98,  affirmed  The 
Transfer  No.  4,  (1894)  61  Fed.  364. 


c.  State  Workmen's  Compensation  Act. —  A  state  workmen's  compen- 
sation act  cannot  be  applied  to  the  case  of  a  stevedore  who  met  accidental 
death  while  engaged  in  his  work,  which  employment  was  a  maritime 
contract. 


Southern  Pac.  Co.  v.  Jensen,  (1917) 
244  U.  S.  205,  37  S.  Ct.  524,  61  U.  S. 
(L.  ed.)   1086,  Ann.  Cas.  1917E  900. 

A  suit  by  an  employee  of  a  dry  dock 
company  for  injuries  received  while  work- 
ing on  a  vessel  in  the  defendant's  dry 
dock,  brought  under  the  state  workmen's 
compensation  act,  and  in  which  the  plain- 
tiff seeks  the  compensation  fixed  by  the 
legislative  schedule  and  his  right  to  com- 
pensation does  not  depend  upon  the  de- 
fendant's being  at  fault,  is  not  within  the 
exclusive  jurisdiction  of  a  court  of  ad- 
miralty, but  is  one  of  which  may  be 
brought  in  a  state  court.  Barton  t?. 
Tietjen,  etc.,  Dry  Dock  Co.,  (1915)  219 
Fed.  763. 

Where  liability  is  asserted  in  the  state 
courts  against  the  owner  of  a  vessel  of 
the  state  to  redress  a  maritime  tort,  the 
question  of  whether  liability  exists  is  to 
be  determined  by  the  common  law  of  the 
state,  as  the  same  has  been  modified  by 
the  valid  general  statutes  of  the  state, 
and    a    workmen's   compensation   act,   as 


the  substitute  for  all  common-law  rem- 
edies before  existing,  furnishes  the  rule 
upon  which  the  liability  and  the  extent 
of  it  are  to  be  determined.  Lindstrom  r. 
Mutual  Steamship  Co.,  (1916)  132  Minn. 
328,  156  N.  W.  669,  L.  R.  A.  191D  935. 

As  the  Act  of  Congress  which  confers 
admiralty  jurisdiction  upon  the  District 
Court  of  the  United  States  saves  to 
8ii  it  or  s  common-law  remedies,  an  action 
for  injuries  resulting  from  a  maritime 
tort  may  be  brought  in  a  state  court 
under  a  state  workmen's  compensation  act 
as  the  remedy  provided  by  such  a  statute 
is  a  substitute  for  the  common-law  rem- 
edy, and  is  in  no  sense  a  proceeding  in  rem 
to  enforce  a  maritime  lien.  Walker  r. 
Clyde  Steamship  Co.,  (1915)  215  N.  Y. 
504,  109  N.  E.  604,  Ann.  Cas.  1916B  87. 

The  Workmen's  Compensation  Act 
(state  law)  does  not  apply  to  the  case 
of  a  maritime  tort.  State  t*.  Daggett, 
(1915)  87  Wash.  253,  151  Pac.  648,  L. 
R.  A.  191&A  446. 


d.  State  Law  Giving  Lien  for  Use  op  Wharf. —  A  state  statute  making 
all  domestic  vessels  subject  to  a  lien  for  the  use  of  a  wharf  does  not  make 
a  lease  of  the  wharf  a  maritime  contract  which  can  be  enforced  in  a  court 
of  admiralty.  By  the  term  "  use  of  a  wharf  "  it  is  evident  that  nothing 
more  was  intended  than  "wharfage,"  which  distinctly  and  obviously 
relates  to  the  navigation,  business,  or  commerce  of  the  sea,  and  has  always 
been  regarded  as  among  the  usual  and  necessary  port  charges  of  a  vessel. 
"Wharfage  is  the  use  of  a  wharf  furnished  in  the  ordinary  course  of  navi- 
gation. A  contract  relating  to  wharfage,  as  understood  in  the  laws  and 
usages  of  maritime  affairs,  is  clearly  a  maritime  contract.    But  there  is  a 
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distinct  difference  between  a  claim  for  "  wharfage  "  and  a  claim  for  "  rent 
of  a  wharf.' ' 
The  James  T.  Furber,  (1904)   129  Fed.  808. 

#.  State  Law  Giving  Lien  fob  Nonperformance  ot  Contract  of  Car- 
riage.—  A  state  statute  giving  a  lien  for  nonperformance  of  any  contract 
for  the  carriage  on  a  vessel  of  passengers  or  property,  and  providing  that 
such  liens  shall  be  enforceable  by  suits  in  rem,  was  held  to  be  enforceable 
in  a  suit  in  admiralty. 

The  Energia,   (1903)    124  Fed.  842. 

8.  Liens  for  Repairs  and  Supplies  —  a.  Repairs  or  Supplies  in  Foreign 
Port. —  For  necessary  repairs  or  supplies  furnished  to  a  vessel  in  a  foreign 
port,  a  lien  is  given  by  the  general  maritime  law,  following  the  civil  law, 
and  may  be  enforced  in  admiralty. 

The  General  Smith,    (1819)    4  Wheat.  (L.  ed.)    534;  The  Gr*w*ho*,    (1869)    9 

438,  4  U.  S.   (L.  ed.)   609;  The  St.  Jago  Wall.   129,   19  U.  S.    (L.  ed.)    657;   The 

do  Cuba,    (1824)    9  Wheat.  409,  6  U.  S.  Lulu,    (1869)     10    Wall.    192,    19    U.    S. 

(L.   ed.)    122;   The  Ship  Virgin,    (1834)  (L.  ed.)   906;  The  Kalarama,   (1869)    10 

8  Pet.  550,  8  U.  S.  (L.  ed.)  1036;  Thomas  Wall.  204,  19  U.  S.  (L.  ed.)  941. 
v.  Osiborn,   (1856)    19  How.  22,  15  U.  S. 

6.  Repairs  or  Suppuqes  in  Home  Port. —  For  repairs  or  supplies  in  the 
home  port  of  a  vessel,  no  lien  exists,  nor  can  be  enforced  in  admiralty  under 
the  general  law,  independently  of  local  statute. 

The  Lottawanna,  (1874)  21  Wall.  558,  22  U.  S.  (L.  ed.)  654;  The  Edith,  (1876) 
94  U.  S.  518,  24  U.  S.  (L.  ed.)   167;  The  Rockaway,  (1907)   156  Fed.  692. 

c.  State  Statute  Giving  Lien  for  Repairs  and  Suppmes  in  Home 
Port. —  Whenever  the  statute  of  a  state  gives  a  lien,  to  be  enforced  by 
process  in  rem  against  a  vessel,  for  repairs  or  supplies  in  her  home  port, 
this  lien,  being  similar  to  the  lien  arising  in  a  foreign  port  under  the  gen- 
eral law,  is  in  the  nature  of  a  maritime  lien,  and  therefore  may  be  enforced 
in  admiralty  in  the  courts  of  the  United  States. 

The   Robert   W.   Parsons,    (1903)    191  State  legislatures  have  no  authority  to 

U.  S.  24,  24  S.  Ct.  8,  48  U.  S.   (L.  ed.)  create  a  maritime  lien,  nor  can  they  con- 

73;    The  Steamer  St.   Lawrence,    (1861)  fer  any  jurisdiction  upon  a  state  "court 

1  Black  522,  17  U.  S.   (L.  ed.)   180;  The  to  enforce  such  a  lien  by  a  suit  or  pro- 

Lottawanna,    (1874)     21    Wall.    558,    22  ceeding   in  rem   as   practiced1  in   an   adV 

U.  S.   (L.  ed.)   654.     See  The  Rockaway,  miralty  court.    But  a  maritime  lien  does 

(1907)   156  Fed.  692.  not  arise  on  a  contract  to  build  a  ship 

or  in  a  contract  to  furnish  materials  for 

A  lien  upon  a  Teasel,  given  by  the  local  that  purpose;  and  in  respect  to  such  con- 
law,  for  repairs  in  her  home  port,  can  be  .  tracts  it  is  competent  for  the  states  to 
enforced  by  suit  in  rem  in  admiralty.  create  such  liens  as  their  legislatures  may 
Peyroux  i?.  Howard,  ( 1833)  7  Pet.  324,  deem  just  and  expedient,  not  amounting  to 
8  U.  S.  (L.  ed.)  700.  a  regulation  of  commerce,  and  to  enact  rea- 
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sonable  rules  and  regulations  prescribing  sel;    (2)    for  such'  provisions   and   stores 

the  mode  of  their  enforcement,  if  not  in-  furnished  within  that  state  as  may  be  fit 

consistent  with  the  exclusive  jurisdiction  and  proper  for  the  use  of  such  vessel,  at 

of    the    admiralty    courts.      Edwards    v.  anv  time  when  the  same  were  furnished; 

Elliott,    (1874)    21   Wall.   557,   22   U.   S.  (3*)  on  account  of  the  wharfage,  and  the 

(L.  ed.)  487.  expenses  of  keeping  such  vessel  in  port, 

including  the  expenses  incurred  in  employ- 

A   New  York   statute   which   provided  ing  vessels  to  watch  her;  and  that  such 

that  whenever  a  debt  amounting  to  fifty  debt  shall   be   a    lien   upon   such   ship   or 

dollars  or  upwards  shall  be  contracted  by  vessel,"  her  tackle,  apparel,  and  furniture, 

the  master,  owner,  agent,  or  consignee  of  and    shall    be    preferred      to    all    others 

any  ship  or  vessel  within  that  state,  for  thereon,  except  mariners'  wages,  was  held 

either  of  the  following  purposes:      (1)  on  to  be  constitutional,  as  applied  to  cases 

account  of  any  work  done  or  materials  or  of  repairs  for  domestic  ships,  that  is,  of 

articles    furnished    in    this    state   for    or  ships  belonging  to  the  ports  of  that  state, 

towards    the   building,   repairing,   fitting,  The    Barque    Chusan,     (1843)     2    Story 

furnishing,  or  equipping  such  ship  or  ves-  (U.  B.)   455,  5  Fed.  Cas.  No.  2,717. 

d.  Enforcement  of  Liens  for  Repairs  and  Supplies —  (1)  In  General. 
—  Where  repairs  have  been  made  or  necessaries  have  been  furnished  to  a 
foreign  ship,  or  to  a  ship  in  the  port  of  a  state  to  which  she  does  not  belong, 
the  general  maritime  law,  following  the  civil  law,  gives  the  party  a  lien 
on  the  ship  itself  for  his  security ;  and  he  may  well  maintain  a  suit  in  rem  in 
the  admiralty  to  enforce  his  right.  But  in  respect  to  repairs  and  neces- 
saries in  the  port  or  state  to  which  the  ship  belongs,  the  case  is  governed 
altogether  by  the  municipal  law  of  that  state ;  and  no  lien  is  implied  unless 
it  is  recognized  by  that  law. 

The  General   Smith,    (1819)    4  Wheat.  ship  carpenters  and  materialmen,  for  re- 

433,    4    U.    S.    (L.    ed.)     609.      See    also  pairs  and  necessaries  made  and  furnished 

Peyroux  t?.   Howard,    (1833)    7   Pet.  340,  to  ships,  whether  foreign  or  in  the  port 

8  U.  S.   (L.  ed.)    700.  of  a  state  to  which  they  do  not  belong,  or 

in  the  home  port,  if  the  municipal  laws 

Such     suits     denied     in     England. —  of  the  state  give  a  lien  for  the  work  and 

"Another  class  of  cases  in  which  juris-  materials.,,     New  Jersey  Steam  Nav.  Co* 

diction  has  always  been  exercised  by  the  t\  Merchants'  Bank,   (1848)    6  How.  390, 

admiralty    courts    in    this    country,    but  12  U.  S.   (L  ed.)   465. 
which  is  denied  in  England,  are  suits  by 

A  contract  for  the  repair  of  a  canal  boat  while  lying  in  a  canal  wholly  ' 
within  the  limits  of  a  state  and  connecting  navigable  waters  is  a  maritime 
contract. 

The    Robert    W.    Parsons,    (1903)     191  lien  by  proceedings  in  rem,  is  invalid  in 

U.  S.  23,  24  S.  Ct.  8,  48  U.  S.   (L.  ed.)  so  far  as  it  would  give  the  state  courts 

73,    holding    that    a    New    York    statute  jurisdiction  m  rem  of  such  a  case.     See 

giving   a   lien    for   repairs   upon    vessels,  also  The  Rock  away,  (1907)    156  Fed.  692. 
and  providing  for  the  enforcement  of.  such 

(2)  Exclusive  Jurisdiction  in  Admiralty  of  Lien  in  Rem. —  A  lien  given 

by  state  statute  for  repairs  or  supplies  to  a  vessel  in  her  home  port,  in  the 

nature  of  a  maritime  lien,  and  to  be  enforced  by  process  in  the  nature  of 

admiralty  process,  is  within  the  exclusive  jurisdiction  of  the  courts  of  the 

United  States. 

Johnson  v.  Chiqago,  etc.,  Elevator  Co.,  (1874)  21  Wall.  558,  22  .U,  SL-(I*  ed.) 
(1886)  119  TJ.  Si  388,  7  S.  Ct.  254;  30  634;  American  Steamboat  Co.  t;.  ChaBe, 
U.    S.    (L.    ed.)    447.      The   Lottawanna,       (1872)    16  WalL  530,  21  U.  S.    (L.  ed.) 
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369;  The  Belfast,  (1S68)  7  Wall.  624,  19 
U.  S.  (L.  ed.)  266.  The  Moses  Taylor, 
(1866)  4  Wall.  411.  18  U.  S.  (L.  ed.) 
397;  The  Hine  r.  Trevor,  (1866)  4  Wall. 
555,  18  U.  S.  (L.  ed.)  451;  Hursey  v. 
Haseam,  (1871)  45  Miss.  133.  Compare 
Iroquois  Transp.  Co.  v.  De  Laney  Forge, 
etc.,  Co.,  (1907)  205  U.  S.  354,  27  S.  Ct 
509,  51  U.  S.   (L.  ed.)   836. 

A  lien  upon  a  ship  for  repairs  or  sup- 
plies, whether  created  by  the  general 
maritime  law  of  the  United  States  or  by 
a  local  statute,  is  a  jus  in  re,  a  right  of 
the  property  in  the  vessel,  and  a-  mari- 
time lien,  to  secure  the  performance  of  a 
maritime  contract,  and  therefore  may  be 
enforced  by  admiralty  process  in  rem  in 
the  District  Courts  of  the  United  States. 
When  the  lien  is  created  by  the  general 
maritime  law,  for  repairs  or  supplies  in 
a  foreign  port,  the  admiralty  jurisdiction 
in  rem  of  the  courts  of  the  United  States 
is  exclusive  of  similar  jurisdiction  of  the 
courts  of  the  state.    The  contract  and  the 

(3)  Common-law  Remedy  of  Attachment  to  Enforce  Lien. —  liens  under 
state  statute,  enforceable  in  attachment  in  suits  in  personam,  may  even 
extend  to  liens  on  vessels  when  the  proceedings  to  enforce  them  do  not 
amount  to  admiralty  proceedings  in  rem.  There  is  no  more  valid  objection 
to  the  attachment  proceeding  to  enforce  the  lien  in  a  suit  in  personam,  by 
holding  the  vessel  by  mesne  process  to  be  subjected  to  execution  on  the  per- 
sonal judgment  when  recovered,  than  there  is  in  subjecting  her  to  seizure  on 
the  execution.  Both  are  incidents  of  a  common-law  remedy,  which  a  court 
of  common  law  is  competent  to  give. 

Johnson  tx  Chicago,  etc.,  Elevator  Co., 
(1886)  119  U.  S.  399,  7  S.  Ct.  254,  30 
U.  S.   (L.  ed.)   447. 


lien  for  repairs  or  supplies  in  a  home 
port,  under  a  local  statute,  are  equally 
maritime,  and  equally  within  the  mari- 
time jurisdiction,  and  that  jurisdiction  is 
equally  exclusive.  The  Glide,  (1897)  167 
U.  S.  606,  17  S.  Ct.  930,  42  U.  S.  (L.  ed.) 
296. 

Where  state  laws  create  liens  upon  the 
boat  not  strictly  maritime  and  within  the 
admiralty  —  such,  for  example,  as  a  lien 
upon  the  boat  for  supplies  in  her  home 
port — the  federal  admiralty  will  recog- 
nize and  enforce  them,  and  no  state  court 
can  be  clothed  with  power  to  enforce  such 
liens  by  proceedings  in  rem.  Thus,  the 
state  courts  are  not  only  important  to  en- 
force general  maritime  liens,  but  they  are 
equally  inadequate  to  the  duty  of  en  forc- 
ing! by  proceedings  in  rem,  liens  created 
upon  the  vessel  by  the  legislative  power 
under  which  they  sit  to  administer  jus- 
tice. U.  S.  v.  Burlington,  etc,  Ferry  Co., 
(1884)   21  Fed.  337. 


"The  distinction  is  sharply  drawn  be- 
tween a  common-law  action  in  personam 
with  a  concurrent  attachment  against  the 
goods  and  chattels  of  the  defendant,  sub- 
ject, of  course,  to  any  existing  liens,  and 
a  proceeding  in  rem  against  the  vessel ' 
as  the  debtor  or  '  offending  thing/  which 
is  the  characteristic  of  a  suit  in  ad- 
miralty. The  same  distinction  is  care-, 
fully  preserved  in  the  general  admiralty 
rules  prescribed  by  this  court,  rule  second 
declaring  that  in  suits  in  personam  the 
mesne  process  may  be  'by  a  warrant  of 
arrest  of  the  peison  of  the  defendant, 
with  a  clause  therein  that  if  he  cannot 
be  found,  to  attach  his  goods  and  chattels 
to  the  amount  sued  for; '  and  rule  nine, 
that  in  suits  and  proceedings  in  rem  the 
process  shall  be  by  warrant  of  arrest  of 
the  ship,   goods,   or   other   things   to  be 

(4)  No  Admiralty  Jurisdiction  to  Enforce  Liens  for  Constructing  Ves- 
sel*.— Admiralty  jurisdiction  does  not  extend  to  the  enforcement  of  liens 


arrested,  with  public  notice  to  be  given  in 
the  newspapers.  The  former  is  in  strict 
analogy  to  a  common-law  proceeding  and 
is  a  concurrent  remedy.  The  latter  is  a 
proceeding  distinctively  maritime,  of 
which  exclusive  jurisdiction  is  given  to 
the  admiralty  courts."  The  Robert  W. 
Parsons,  (1903)  191  U.  S.  37,  24  S.  Ct. 
8,  48  U.  S.   (L.  ed.)   73. 

A  maritime  lien  does  not  arise  in  a  con- 
tract for  materials  and  supplies  fur- 
nished to  a  vessel  in  ner  home  port,  and 
in  respect  to  such  contracts  it  is  com- 
petent for  the  states,  under  the  decisions 
of  the  Supreme  Court  of  the  United 
States,  to  create  such  liens  as  their  legis- 
latures may  deem  just  and  expedient,  not 
amounting  to  a  regulation  of  commerce, 
and  to  enact  reasonable  rules  and  regula- 
tions, prescribing  the  mode  of  their  en- 
forcement. Hursey  v.  Hassam,  (1871)  45 
Miss.  133. 
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for  labor  and  materials  furnished  in  constructing  vessels  to  be  employed  in 
the  navigation  of  waters  to  which  the  admiralty  jurisdiction  extends. 

People's  Ferry  Co.  v.  Beers,  (1857)  20  independent  nation  has  such  a  practice 
How.  402,  15  U.  S.  (L.  ed.)  961,  wherein  been  allowed.  (Turnbull  V.  The  Ship 
the  court  said:  "It  would  be  a  strange  Enterprise,  [1785]  Bee  Adm.  345.)  It 
doctrine  to  hold  the  ship  bound  in  a  case  is  proper,  however,  to  notice  the  fact  that 
where  the  owner  made  the  contract  in  District  Courts  have  recognized  the  ex- 
writing,  charging  himself  to  pay  by  in-  istence  of  admiralty  jurisdiction  in  rem 
stalments  for  building  the  vessel  at  a  against  a  vessel  to  enforce  a  carpenter's 
time  when  she  was  neither  registered  nor  bill  for  work  and  materials  furnished  in 
licensed  as  a  sea-going  ship.  So  far  from  constructing  it,  in  cases  where  a  lien  had 
the  contract  being  purely  maritime,  and  been  created  by  the  local  law  of  the  Btate 
touching  rights  and  duties  appertaining  where  the  vessel  was  built;  such  as  Read 
to  navigation  (on  the  ocean  or  else-  v.  Hull  of  a  New  Brig,  (1840)  1  Story 
where),  it  was  a  contract  made  on  land,  (U.  S.)  244;  and  Davis  r.  A  New  Brig, 
to  be  performed  on  land.  The  wages  of  (1834)  Gilp.  (U.  S.)  473;  Harper  t. 
the  shipwrights  had  no  reference  to  a  The  New  Brig,  (1835)  Gilp.  (U.  S.)  536; 
voyage  to  be  performed;  they  had  no  Ludington  v.  The  Nucleus,  (1850)  2  Am. 
interest  or  concern  whatever  in  the  vcs-  L.  J.  N.  S.  563,  15  Fed.  Cas.  No.  8,598. 
sel  after  she  was  delivered  to  the  party  Thus  far,  however,  in  our  judicial  history, 
for  whom  she  was  built;  they  were  bound  no  case  of  the  kind  has  been  sanctioned 
to  rely  on  their  contract.  It  was  thus  by  this  co^rt." 
held   by   the   first   Judge    Hopkinson,    in 

1781,  who  then  declared,  as  respects  ship-  Contracts  for  the  building  of  a  ship  are 

builders,    that    'the    practice    of    former  not    maritime    in    their    character,    and 

times   doth    not   justify   the   admiralty's  states  may  not  only  grant  liens,  but  may 

taking  cognizance  of  their  suits.'     (Chil-  provide   remedies   for   their   enforcement. 

ton  t?.  The  Brig  Hannah,  [1781]  Bee  Adm.  The  Robert  W.  Parsons,    (1903)    191   U. 

419.)     And  we  feel  warranted  in  saying  S.  25,  24  S.  Ct.  8,  48  U.  S.  (L.  ed.)  73. 
that  at  no  time  since  this  has  been  an 

Material  furnished  after  the  launching  of  a  vessel,  if  really  furnished  for 
its  completion,  and  were  fairly  a  part  of  her  original  construction,  is  the 
subject  of  a  state  statute  giving  a  lien  on  the  vessel,  and  in  such  a  case  the 
remedy  is  within  the  jurisdiction  of  the  state  court. 

Iroquois  Transp.  Co.  t\  De  Laney  Forge,  etc.,  Co.,  (1907)  205  U.  S.  354,  27  S.  Ct. 
509,  51  U.  S.  (L.  ed.)  836. 

9.  Transportation  —  a.  Between  Two  or  More  States. —  Maritime 
jurisdiction  extends  over  all  navigable  waters  where  the  commerce  is 
between  two  or  more  states. 

Raymond  v.  The  Schooner  Ellen  Stewart,  (1850)  5  McLean  (U.  S.)  269,  20  Fed.  Cas. 
No.  11,594. 

6.  Between  Ports  of  the  Same  State. —  The  grant  of  admiralty  juris- 
diction cannot  be  made  to  depend  upon  the  power  of  Congress  to  regulate 
commerce,  and  includes  maritime  causes  arising  from  transportation  on 
navigable  waters  between  ports  and  places  of  the  same  state. 

The  Belfast.    (1868)    7    Wall.    624,    19  shipment    of    goods    between    ports    and 

U.   S.    (L.   ed.)    266,  in   effect   overruling  places  of  the  same  state,  nor  of  a   suit 

Allen  v.  Newberry,   (1858)    21   How.  244,  on  a  contract  for  supplies  furnished  to  a 

16   U.   S.    (L.   ed.)    110,   and   Maguire   v  vessel  engaged  in  such  trade. 
Card,     (1858)    21    How.    248,    16    U.    S. 

(L.  ed.)   118,  wherein  it  was  held,  respec-  See  also  Western  Transp.   Co.   c.   The 

tively,  that  an  admiralty  court  had  not  Schooner  Great  Western,   (1862)   4  West, 

jurisdiction  of  a  suit  upon  a  contract  of  L.  Month.  281,  29  Fed.  Cas.  No.  17,  443. 
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Navigability  being  the  test  of  admiralty  In  cases  of  contracts  or  torts. —  The  ad- 
jurisdiction,  the  admiralty  jurisdiction  miralty  and  maritime  jurisdiction  does 
extends  to  all  vessels  navigating  the  not  extend  to  contracts  entered  into  with, 
waters  of  the  United  States,  as  contra-  or  torts  committed  by  the  master  and 
distinguished  from  the  waters  of  the  crew  of,  a  vessel  engaged  in  the  business 
states,  whatever  may  be  the  character  of  navigation  and  trade  in  the  purely  in- 
of  the  commerce  in  which  they  are  en-  internal  commerce  of  a  state  upon  the 
gaged,  whether  foreign,  interstate,  or  com-  waters  between  ports  and  places  of  the 
pletely  internal  to  the  states.  If  the  same  state.  Such  jurisdiction  is  derived 
federal  admiralty  jurisdiction  does  not  from  and  dependent  upon  the  power  of 
extend  over  the  navigable  waters  of  the  Congress  to  regulate  commerce  with 
United  States  to  all  cases  of  contract  and  foreign  nations  and  among  the  several 
tort  growing  out  of  the  kind  of  commerce  states  and  with  the  Indian  tribes,  and 
and  navigation  indicated,  the  suitor  must  cannot  be  exercised  with  respect  to  purely 
be  remitted  for  redress  to  the  common-  internal  navigation  and  trade  or  trans- 
law  jurisdiction  of  the  local  courts;  for  portation  carried  on  within  the  terri- 
there  is  and  can  be  no  admiralty  juris-  torial  limits  of  a  particular  state,  what- 
diction  whatever,  other  than  that  of  the  ever  may  be  the  cause  of  action  or  form 
United  States,  applicable  to  such  cases.  of  remedy.  Poag  ix  The  McDonald, 
U.  S.  t>.  Burlington,  etc,  Ferry  Co.,  (1859)  19  Fed.  Cas.  No.  11,238,  affirmed 
(1884)   21  Fed.  336.  (1860)    17   Leg.   Int.    (Pa)    318,   19  Fed. 

•  Cas.  No.  11,  239. 

10.  Collision  Within  Body  of  a  County. —  There  is  jurisdiction  in  the 
admiralty  of  a  collision  within  the  body  of  a  county  or  above  the  tide 
water. 

Jackson  v.  The  Steamboat  Magnolia,  (1857)  20  How.  299,  15  U.  S.  (L.  ed.)  909. 

11.  Ferry  Boats  Plying  Between  States. —  Ferry  boats  used  in  carrying 
on  boat  traffic  and  intercourse  between  states  are  within  the  legitimate 
range  of  congressional  legislation  under  the  constitutional  grant  of  power 
to  regulate  commerce  among  the  several  states,  and  therefore  within  the 
scope  of  the  admiralty  jurisdiction  of  the  national  courts. 

The  Steamboat  Cheeseman  v.  Two  Ferry-boats,  (1870)  2  Bond  (U.  S.)  363,  5  Fed. 
Cas.  No.  2,633. 

12.  Bights  of  Mortgagee  and  Owner  of  Vessel. —  There  is  no  jurisdiction 
in  admiralty  in  questions  of  property  between  a  mortgagee  and  the  owner  of 
a  vessel.  A  court  of  admiralty  has  "not  jurisdiction  to  decree  the  sale  of  a 
ship  for  an  unpaid  mortgage,  nor  can  it  declare  a  ship  to  be  the  property  of 
the  mortgagees  and  direct  the  possession  of  her  to  be  given  to  them. 

Bogart  v.  The  Steamboat  John  Jay,  (1854)  17  How.  400,  15  U.  S..  (L.  ed.)  95. 

13.  State  Oyster  Laws. — A  state  statute  passed  to  protect  the  growth  of 
oysters  in  the  waters  of  the  state  by  prohibiting  the  use  of  particular  instru- 
ments in  dredging,  and  declaring  a  forfeiture  to  the  state  of  the  boat  or 
vessel  employed  for  the  purpose,  is  not  repugnant  to  the  provision  which 
declares  that  the  judicial  power  of  the  United  States  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction. 

Smith  t?.   Maryland,    (1865)    18   How.  A  New  Jersey  statute  under  which  a 

73,  15  U.  8.   (L.  ed.)   269.  vessel   found   engaged  in   taking   oysters 
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in  a  river  cove,  by  means  of  dredges,  was  A  Virginia  statute  authorizing  the 
seized,  condemned,  and  sold,  does  not  vio-  arrest  and  confiscation  of  vessels  for  vio- 
late that  part  of  the  Constitution  which  lations  of  oyster  laws  is  invalid  in  di- 
extende  the  judicial  power  of  the  United  vesting  the  rights  of  maritime  creditors 
States  to  all  cases  of  admiralty  and  mari-  by  a  local  court  by  a  proceeding  unknown 
time  jurisdiction.  "If,  then,  it  could  be  to  the  maritime  law.  A  maritime  lieu 
admitted  that  Congress  might  legislate  cannot  be  divested  by  any  proceeding  in 
upon  the  subject  of  fisheries  within  the  a  civil  action  in  a  common-law  court; 
limits  of  the  several  states,  upon  the  such  court  cannot  exercise  jurisdiction 
ground  of  tiie  admiralty  and  maritime  over  the  lien  either  directly  or  indirectly; 
jurisdiction,  it  would  seem  to  be  a  con-  and  a  state  cannot  under  the  Const  itu- 
clusive  answer  to  the  whole  of  the  argu-  tion  confer  jurisdiction  to  divest  this  lien, 
nient  on  this  point,  that  no  such  legisla-  the  lien  attaching  at  the  moment  of  the 
tion  has  taken  place;  and  consequently  contract  or  tort  in  which  it  originates, 
the  power  of  the  state  governments  to  and  traveling  with  the  ship  wherever  it 
pass  laws  to  regulate  the  fisheries  within  may  go,  into  whatsoever  possession  it  may 
their  respective  limits  remains  as  it  stood  come,  by  whatever  right  or  accident.  Nor 
before  the  Constitution  was  adopted."  can  it  be  adjudicated  in  the  United  8tates 
Corfleld  t;.  Coryell,  (1823)  4  Wash.  by  any  court  than  those  upon  which,  by 
(U.  S.)  371,  6  Fed.  Cas.  No.  3,230.  See  the  Constitution  and  laws  of  the  United 
also  Bennett  v.  Boggs,  (1830)  Baldw.  States,  the  exclusive  jurisdiction  over  it 
(U.  S.)  60,  3  Fed.  Cas.  No.  1,319,  as  to  is  conferred.  The  Elexena,  (1892)  53 
a  New  Jersey  statute  regulating  fisheries.  Fed.  364. 

14.  Supplemental  Suits  to  Determine  Ownership  of  Proceeds. —  It  is  an 

inherent  incident  to  the  jurisdiction  of  an  admiralty  court  to  entertain 
supplemental  suits  by  the  parties  in  interest  to  ascertain  to  whom  proceeds 
rightfully  in  the  possession  and  custody  of  the  court  rightfully  belong  and 
to  deliver  them  over  to  the  parties  who  establish  the  lawful  ownership 
thereof. 

Andrews  v.  Wall,  (1654)  3  How.  573,  11  U.  S.  (L.  ed.)  729. 

15.  Dispute  Between  Part  Owners. —  The  jurisdiction  of  courts  of 
admiralty  in  cases  of  part  owners  having  unequal  interests  and  shares  is 
not,  and  never  has  been,  applied  to  direct  a  sale,  upon  any  dispute  between 
them  as  to  the  trade  and  navigation  of  a  ship  engaged  in  maritime  voyages, 
properly  so  called. 

The  Steam-Boat  Orleans  v.  Phcebus,  (1887)  11  Pet.  182,  9  U.  S.  (L.  ed.)  677. 

16.  Pilotage. —  Suits  for  pilotage  are  within  the  admiralty  and  maritime 
jurisdiction  of  the  United  States.  The  service  is  strictly  maritime.  The 
jurisdiction  of  the  District  Courts  of  the  United  States  in  cases  of  admir- 
alty and  maritime  jurisdiction  is  not  ousted  by  the  adoption  of  the  state 
laws  by  an  Act  of  Congress.  The  only  effect  is  to  leave  the  jurisdiction 
concurrent  in  the  state  courts ;  and,  if  the  party  should  sue  in  the  admiralty 
to  limit  his  recovery  to  the  same  precise  sum  to  which  he  would  be  entitled 
under  the  state  laws  adopted  by  Congress,  if  he  should  sue  in  the  state 
courts. 

Hobart  t*.  Drogan,  (1836)  10  Pet.  118,  law  a  system  of  pilotage  in  porta  and 
9  U.  S.  (L.  ed.)  363.  harbors   within   the  territorial  limits  of 

the  states,  and  give  to  the  District  Courts 

Congress,  under  the  power  to  regulate  jurisdiction  of  all  cases  arising  under 
commerce,  might  doubtless    establish   by      such  law.     But  the  cession  by  the  states 
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of  all  cases  of  admiralty  and  maritime 
jurisdiction  cannot  be  construed  into  a 
cession  of  the  waters  on  which  those 
cases  may  arise.  The  jurisdiction  of  the 
state,  and  its  right  to  legislate,  ib  co- 
extensive with  its  territory,  and  is  still 
retained,  except  so  far  as  it  has  been 
ceded  to  the  United  States.  The  Schooner 
Wave  p.  Hyer,  2  Paine  (U.  S.)  131,  29 
Fed.  Cas.  No.  17,30a 


Such  suits  denied  in  England.— 
"  Another  class  of  cases  in  which  juris- 
diction is  entertained  by  the  [admiralty] 
courts  in  this  country  on  contracts,  but 
which  is  denied  in  England,  are  suits  for 
pilotage.  It  is  denied  in  England  on  the 
ground  of  locality,  the  contract  having 
been  made  within  the  body  of  a  county." 
New  Jersey  Steam  Nav.  Co.  t?.  Merchants' 
Bank,  (1848)  6  How.  3»l,  12  U.  S.  (L. 
ed.)    465. 


Vm.  "  To  Which  the  United  States  Shall  Be  a  Party  " 

It  cannot  be  assumed  that  the  f  ramers  of  the  Constitution,  while  extend- 
ing the  judicial  power  of  the  United  States  to  controversies  between  two  or 
more  states  of  the  Union,  and  between  a  state  of  the  Union  and  foreign 
states,  intended  to  exempt  a  state  altogether  from  suit  by  the  general  gov- 
ernment. They  could  not  have  overlooked  the  possibility  that  controversies, 
capable  of  judicial  solution,  might  arise  between  the  United  States  and 
some  of  the  states,  and  that  the  permanency  of  the  Union  might  be  endan- 
gered if  to  some  tribunal  was  not  intrusted  the  power  to  determine  them 
according  to  the  recognized  principles  of  law. 


.      U.  S.  v.  Texas,   (1892)    143  U.  S.  644, 
12  S.  Ct.  488,  36  U.  S.   (L.  ed.)  285. 

The  United  States  cannot  be  sued  by 
a  state  without  its  consent.  Kansas  v. 
U.  S.,  (1907)  204  U.  S.  331,  27  S.  Ct. 
388,  51  U.  S.   (L.  ed.)   510. 


Wherever  the  United  States  appear 
as  parties  plaintiff  or  petitioners,  the  Cir- 
cuit Court  of  the  United  States  haa 
jurisdiction.  U.  S.  tx  Allen,  (1909)  171 
Fed.  907. 


IX.  "  Between  Two  or  More  States  " 

In  order  to  maintain  jurisdiction  of  a  suit  between  two  states  it  must 
appear  that  the  controversy  to  be  determined  is  a  controversy  arising 
directly  between  them,  and  not  a  controversy  in  vindication  of  the  griev- 
ances of  particular  individuals. 


Louisiana  v.  Texas,  (1900)  176  U.  S. 
16,  20  S.  Ct.  251,  44  U.  S.  (L.  ed.)  347, 
wherein  the  court  said :  "  The  reference 
we  have  made  to  the  derivation  of  the 
words  '  controversies  between  two  or  more 
states '  manifestly  indicates  that  the 
framers  of  the  Constitution  intended 
that  they  should  include  something  more 
than  controversies  over  *  territory  or  ju- 
risdiction ;  '  for  in  the  original  draft  as 
reported  the  latter  controversies  were  to 
be  disposed  of  by  the  Senate,  and  con- 
troversies other  than  those  by  the  ju- 
diciary, to  which  by  amendment  all  were 
finally  committed.  But  it  is  apparent 
that  the  jurisdiction  is  of  so  delicate  and 
grave  a  character  that  it  was  not  con- 
templated that  it  would  be  exercised  save 
when  the  necessity  was  absolute  and  the 


matter  in  itself  properly  justiciable; " 
and  that  in  order  that  a  controversy  be- 
tween states,  justiciable  in  the  Supreme 
Court  of  the  United  States,  can  be  held 
to  exist,  something  more  must  be  put 
forward  than  that  the  citizens  of  one 
state  are  injured  by  the  maladministra- 
tion of  the  laws  of  another.  "When 
there  is  ho  agreement  whose  breach  might 
create  it,  a  controversy  between  states 
does  not  arise  unless  the  action  com- 
plained of  is  state  action,  and  acta  of 
state  officers  in  abuse  or  excess  of  their 
powers  cannot  be  laid  hold  of  as  in  them- 
selves committing  one  state  to  a  distinct 
collision  with  a  sister  state." 

See  also  infra,  p.    154,  under  Original 
Jurisdiction  of  Supreme  Court, 
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X.  "  Between  a  State  and  Citizens  of  Another  State  M 

1.  Object  of  Clause. —  The  object  of  vesting  in  the  courts  of  the  United 
States  jurisdiction  of  suits  by  one  state  against  the  citizens  of  another  was 
to  enable  such  controversies  to  be  determined  by  a  national  tribunal,  and 
thereby  to  avoid  the  partiality,  or  suspicion  of  partiality,  which  might 
exist  if  the  plaintiff  state  were  compelled  to  resort  to  the  courts  of  the  state 
of  which  the  defendants  were  citizens. 

Wisconsin  v.  Pelican  Ins.  Co.,  (1888)  127  U.  S.  289,  8  8.  Ct.  1370,  32  U.  S.  (L. 
ed.)   239. 

2.  Involving  Determination  of  Political  Questions. —  Jurisdiction  over 
controversies  "  between  a  state  and  citizens  of  another  state  "  does  not 
embrace  the  determination  of  political  questions,  and  where  no  controversy 
exists  between  states,  the  United  States  Supreme  Court  cantfot  restrain 
the  governor  of  a  state  in  the  discharge  of  his  executive  functions  in  a 
matter  lawfully  confided  to  his  discretion  and  judgment. 

Louisiana  v.  Texas,    (1900)    176  U.  S.  of  such  a  nature  that  it  could  not,  on 

23,  20  S.  Ct.  251,  44  U.  S.  (L.  ed.)  347.  the  settled  principles  of  public  and  in- 
ternational  law,    be   entertained   by   the 

The  grant  is  of  "judicial  power,"  and  judiciary  of  the  other  state  at  all.    Wis- 

was    not    intended    to    confer    upon    the  consin   v.   Pelican   Ins.   Co.,    (1888)    127 

courts  of  the  United  States  jurisdiction  U.  S.  289,  8  S.  Ct.  1370,  32  U.  S.  (L.  ed.) 

of  a  suit  or  prosecution  by  the  one  state,  239. 

3.  Suit  Against  the  State  in  Assumpsit. — A  state  is  amenable  to  the 
jurisdiction  of  the  Supreme  Court  of  the  United  States  at  the  suit  of  a  citi- 
zen of  another  state,  in  assumpsit. 

Chisholm  v.  Georgia,   (1793)   2  Dall.  419,  1  U.  S.   (L.  ed.)   440. 

4.  Modified  by  the  Eleventh  Amendment. —  The  Eleventh  Amendment 
was  passed  as  a  result  of  the  decision  of  Chisholm  v.  Georgia,  (1793)  2  Dall. 
419,  1  U.  S.  (L.  ed.)  440. 

New   Hampshire  v.   Louisiana,    (1883)  As  modified   by  the   Eleventh   Amend- 

108  U.  S.  86,  2  S.  Ct  176,  27  U.  S.   (L.  ment,    this    section    states    all   the   cases 

ed.)    696.  and   controversies   in   which  the  judicial 

power  of  the  United  States  can  be  exer- 

As  modified  by  the  eleventh  amend-  cised,  except  those  arising  on  a  petition 
ment  this  clause  prescribes  the  limits  of  for  a  writ  of  habeas  corpus,  whicn  is  re- 
the  judicial  power  of  the  court  of  the  garded  hs  a  suit  for  one's  personal  free- 
United  States.  U.  S.  tx  Louisiana,  dom.  Matter  of  Pacific  R.  Commission, 
(1887)  123  U.  S.  35,  8  S.  Ct.  17,  51  (1887)  32  Fed.  255. 
U.  S.    (L.  ed.)    69. 

If  a  state  statute  gives  a  right  to  bring  suit  against  the  state,  in  the  state 
courts,  a  federal  court  may  entertain  such  a  suit  when  grounds  of  federal 
jurisdiction  exist. 

Reinhart  t\  McDonald,  (1896)   76  Fed.  408. 
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XI.  "  Between  Citizens  of  Different  States  " 

1.  Object  of  Clause. —  The  clause  in  the  Constitution  extending  the  judi- 
cial power  to  controversies  "between  citizens  of  different  states  M  was 
intended  to  secure  the  citizen  against  local  prejudice,  which  might  injure 
him  if  compelled  to  litigate  his  controversy  with  another  in  the  tribunals 
of  a  state  not  his  own.  The  object  was  the  avowed  purpose  of  the  consti- 
tutional provision  at  the  time  of  its  adoption. 

Whelan    t>.    New    York,    etc.,    R.    Co.,  poration  cannot  claim  the  benefit  of  this 

(1888)    35  Fed.  858.     See  also  title  Jth  clause  as  a  citizen  elsewhere  because  it 

diciary,  vol.  4,  p.  839,  Jud.  Code,  f  24,  may  have  a  quasi   residence  in  another 

par.  First.  state.     Baltimore,  etc.,  R.   Co.   v.  Allen, 

(1905)   58  W.  Va.  388,  52  S.  E.  465,  112 

There  is  a  distinction  between  citizen-  Am.  St.  Rep.  975,  3  L.  R.  A.    (N.  S.) 

•hip  and  residence,  and  a  domestic  cor-  608. 

2.  No  Limitation  on  the  Class  of  Oases. —  The  Constitution  imposes  no 
limitation  upon  the  class  of  cases  involving  controversies  between  citizens 
of  different  states,  to  which  the  judicial  power  of  the  United  States  may  be 
extended;  and  Congress  may,  therefore,  lawfully  provide  for  bringing,  at 
the  option  of  either  of  the  parties,  all  such  controversies  within  the  juris- 
diction of  the  federal  judiciary. 

Gaines   v.    Fuentes,    (1876)    92   TJ.   8.  cases   for   the  enforcement   of   rights    of 

18,  23   U.  S.    (L.  ed.)    524,  wherein  the  inventors  and  authors  under  the  laws  of 

court  said:     "The  Constitution  declares  Congress.     The  Moses  Taylor,    (1866)    4 

that    the   judicial   power   of    the   United  Wall.    (U.  S.)   429;  Chicago,  etc.,  R.  Co. 

States  shall  extend  '  to  controversies  be-  t\    Whitton,    (1871)     13    Wall.    (U.    S.) 

tween  citizens  of  different  states/  as  well  288.     But,   in   cases    where   the   judicial 

as   to   cases  arising  under  the  Constitu-  power  of  the  United  States  can  be  ap- 

tion,    treaties,    and    laws   of   the   United  plied  only  because  they   involve   contro 

States;    but   the  conditions   upon   which  versies     between     citizens     of     different 

the  power  shall  be  exercised,   except  so  states,    it   rests    entirely    with    Congress 

far  as  the  original  or  appellate  character  to  determine  at  what  time  the  power  may 

of   the  jurisdiction  is  designated  in  the  be  invoked,  and  upon  what  conditions  — 

Constitution,    are   matters   of    legislative  whether  originally  in  the  federal  court, 

direction.     Some   cases   there   are,  it   is  or  after  suit  brought  in  the  State  court; 

true,    in    which,   from    their  nature,   the  and,  in  the  latter  cases  at  what  stage  of 

judicial    power    of    the    United    States,  the  proceedings  —  whether  before  issue  or 

when   invoked,   is   exclusive   of  all   state  trial  by  removal  to  a  federal  court,  or 

authority.     Such  are  cases  in  which  the  after  judgment  upon   appeal  or  writ  of 

United  States  are  parties, —  cases  of  ad-  error."      Reversing    Fuentes    v.    Gaines, 

miralty    and   maritime   jurisdiction,   and  (1873)  25  La.  Ann.  85. 

3.  Distinguishing  States  an<i  Citizens.—  This  clause  indicates  that  a  state 
is  a  different  thing  from  a  citizen  of  a  state;  and  that  when  the  words 
"  citizens  of  different  states  "  are  used,  it  was  not  intended  to  include  in 
that  class  suits  in  which  a  state  is  a  party.  Controversies  between  two  or 
more  states  are  mentioned;  controversies  between  a  state  and  citizens  of 
another  state  are  mentioned ;  also,  controversies  between  a  state,  or  the  citi- 
zens thereof,  and  foreign  states,  citizens,  or  subjects. 

Alabama  v.  Wolffe,  (1883)  18  Fed.  838.    See  also  infra,  p.  138,  A  state  as  a  citizen. 
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4.  Following  Decisions  of  State  Courts. —  Comity  or  respect  for  the 
state  courts  does  not  require  the  Supreme  Court  of  the  United  States  to  sur- 
render its  judgment  to  decisions  made  in  the  state  and  declare  contracts  to 
be  void  which  upon  full  consideration-  have  been  pronounced  to  be  valid. 
Undoubtedly  that  court  will  always  feel  itself  bound  to  respect  the  deci- 
sions of  the  state  courts,  and  from  the  time  they  are  made  will  regard  them 
as  conclusive  in  all  cases  upon  the  construction  of  their  own  constitution 
and  laws,  but  it  cannot  give  to  them  a  retroactive  effect  and  allow  them  to 
render  invalid  contracts  entered  into  with  citizens  of  other  states  which  in 
the  judgment  of  that  court  were  lawfully  made.  For  if  such  rule  were 
adopted,  and  the  comity  due  to  state  decisions  pushed  to  that  extent,  the 
provision  in  the  Constitution  which  secures  to  the  citizens  of  another 
state  the  right  to  sue  in  the  courts  of  the  United  States  might  become  utterly 
useless  and  nugatory. 

Rowan  t\  Runnels,  (1847)  5  How.  139,  12  U.  S.  (L.  ed.)   85. 

5.  Action  to  Annul  a  Will. — The  judicial  power  of  the  United  States 
extends,  by  the  terms  of  the  Constitution,  "  to  controversies  between  citi- 
zens of  different  states;  "  and  on  the  supposition,  which  is  not  admitted, 
that  this  embraces  only  such  as  arise  in  cases  "  in  law  and  equity,"  it  does 
not  necessarily  exclude  those  which  may  involve  the  exercise  of  jurisdiction 
in  reference  to  the  proof  of  validity  of  wills.  The  original  probate,  of 
course,  is  mere  matter  of  state  regulation,  and  depends  entirely  upon  the 
local  law ;  for  it  is  that  law  which  confers  the  power  of  making  wills,  and 
prescribes  the  conditions  upon  which  alone  they  may  take  effect;  and  as, 
by  the  law  in  almost  all  the  states,  no  instrument  can  be  effective  as  a  will 
until  proved,  no  rights  in  relation  to  it,  capable  of  being  contested  between 
parties,  can  arise  until  preliminary  probate  has  been  first  made.  Jurisdic- 
tion as  to  wills,  and  their  probate  as  such,  is  neither  included  in  nor 
excepted  out  of  the  grant  of  judicial  power  to  the  courts  of  the  United 
States.  So  far  as  it  is  ex  parte  and  merely  Administrative,  it  is  not  con- 
ferred, and  it  cannot  be  exercised  by  them  at  all  until,  in  a  case  at  law  or 
in  equity,  its  exercise  becomes  necessary  to  settle  a  controversy  of  which  a 
court  of  the  United  States  may  take  cognizance  by  reason  of  the  citizenship 
of  the  parties. 

Ellis  v.  Davis,  (1883)   109  U.  S.  496,  3  First.   That,    as    the   authority   to   make 

S.  Ct.  327,  27  U.  S.   (L.  ed.)    1006.     See  wills  id  derived  from  the  state  and  the 

also  Gaines  r.  Fuentes,   (1875)    92  U.  S.  requirement  of  probate  is  but  a  regula- 

17,    23    U.    S.     (L.    ed.)     607,    reversing  tion  to  make  a  will  effective,  matters  of 

(1873)    25  La.  Ann.  85.  pure  probate,  in  the  strict  sense  of  the 

words,    are   not   within    the   jurisdiction 

"An  analysis  of  the  cases,  in  our  opin-  of  courts  of  the  United  States.     Second, 

ion,    clearly    establishes    the    following:  That  where  a  state  law,  statutory  or  cub- 
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tomary,  gives  to  the  citizens  of  the  state,  cause  the  state  law  provides  for  notice, 
in  an  action  or  suit  inter  partes,  the  or  to  disputes  concerning  the  setting 
right  to  question  at  law  the  probate  of  aside  of  a  probate,  when  the  remedy  to 
a  will  or  to  assail  probate  in  a  suit  in  set  aside  afforded  by  the  state  law  is  a 
emiity  the  courts  of  the  United  States  in  mere  continuation  of  the  probate  pro- 
administering  the  riglits  of  citizens  of  ceeding,  that  is  to  say,  merely  a  method 
other  states  or  aliens  will  enforce  such  of  procedure  ancillary  to  the  original 
remedies.  The  only,  dispute  possible  un-  probate,  allowed  by  the  state  law  for  the 
der  these  propositions  may  arise  from  a  purpose  of  giving  to  the  probate  its  ulti- 
difference  of  opinion  as  to  the  true  sig-  mate  and  final  effect.  We  say  the  words 
nificance  of  the  expression  '  action  '  or  action  or  suit  inter  partes  must  have 
suit  inter  partes/  as  employed  in  the  this  significance,  because  unless  that  be 
second  proposition.  When  that  question  their  import  it  would  follow  that  a  state 
is  cleared  up  the  propositions  are  so  con-  may  not  allow  any  question  to  be  raised 
clusively  settled  by  the  cases  referred  to  concerning  the  right  to  probate  at  the 
that  they  are  indisputable.  Before  com-  time  of  the  application,  or  any  such  ques- 
ing  to  apply  the  propositions  we  must,  tion  thereafter  to  be  made  in  an  an- 
therefore,  accurately  fix  the  meaning  of  ciliary  probate  proceeding  without  de- 
the  words  action  or  suit  inter  partes.  priving  itself  of  its  concededly  exclusive 
The  cited  authorities  establish  that  the  authority  over  the  probate  of  wills." 
words  referred  to  must  relate  only  to  in-  O'Callaghan  V.  O'Brien,  (1005)  199  U. 
dependent  controversies  inter  partes,  and  S.  89,  25  S.  Ct.  727,  50  U.  S.  (L.  ed.) 
not  to  mere  controversies  which  may  arise  101. 
on  an  application   to  probate  a  will  be- 

6.  Suit  on  Bond  Taken  in  Name  of  Governor. — A  suit  on  an  officer's 
bond  may  be  brought  by  citizens  of  another  state  though  the  bonds  were 
taken  in  the  name  of  the  governor  of  the. state,  and  the  suit  must  be 
brought  in  the  name  of  the  governor  for  the  use  of  the  real  plaintiff.  As 
the  instrument  of  the  state  law  to  afford  a  remedy  against  the  sheriff  and 
his  sureties,  the  governor's  name  is  in  the  bond  and  to  a  suit  upon  it,  but 
to  no  just  view  of  the  Constitution  or  law  can  he  be  considered  as  a  liti- 
gant party. 

McNutt  v.  Bland,   (1844)  2  How.  14,  11  U.  S.  (L.  ed.)   169. 

7.  Relation  to  Legislative  Grant  of  Jurisdiction. —  The  words  in  the 
legislative  grant  of  jurisdiction,  "of  the  state  where  the  suit  is  brought  and  a 
citizen  of  another  state,"  are  obviously  no  more  than  equivalent  terms  to 
confine  suits  in  the  Circuit  Courts  to  those  which  are  "  between  citizens  of 
different  states. ' '  The  words  in  the-  Constitution  then  are  just  as  operative 
to  ascertain  and  limit  jurisdiction  as  the  words  in  the  statute.  It  is  true, 
that  under  these  words  "  between  citizens  of  different  states,' '  Congress 
may  give  the  courts  jurisdiction  between  citizens  in  many  other  forms  than 
that  in  which  it  has  been  conferred.  But  in  the  way  it  is  given,  the  object 
of  the  legislature  seems  exclusively  to  have  been  to  confer  jurisdiction 
upon  the  court,  strictly  in  conformity  to  the  limitation  as  it  is  expressed  in 
the  Constitution,  "  between  citizens  of  different  states." 

Louisville,  etc.,  R.  Co.  «?.  Letson,  (1844)  2  How.  553,  11  U.  S.  (L.  ed.)  353. 
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XII.  "  Claiming  Lands  Undsr  Grants  of  Different  States  " 

The  jurisdiction  of  the  Circuit  Court  of  the  United  States  was  held  to 
extend  to  a  case  between  citizens  of  Kentucky  claiming  lands  exceeding  the 
value  of  five  hundred  dollars  under  different  grants,  the  one  issued  by  the 
state  of  Kentucky  and  the  other  by  the  state  of  Virginia,  but  upon  warrants 
issued  by  Virginia  and  locations  founded  thereon  prior  to  the  separation  of 
Kentucky  from  Virginia.  It  was  the  grant  which  passed  the  legal  title 
to  the  land,  and  if  the  controversy  was  founded  upon  the  conflicting  grants 
of  different  states  the  judicial  power  of  the  courts  of  the  United  States 
extended  to  the  case,  whatever  might  have  been  the  equitable  title  of  the 
parties  prior  to  the  grant. 

Colson  v.  Lewis,   (1817)   2  Wheat.  377,  4  U.  S.   (L.  ed.)   260. 

XIII.  "  Between  a  State,  or  the  Citizens  Thereof,  and  Foreign  States, 

Citizens  or  Subjects  " 

1.  Whatever  the  Subject  of  Controversy. —  If  these  be  the  parties,  it 
is  entirely  unimportant  what  may  be  the  subject  of  controversy.  Be  it 
what  it  may,  these  parties  have  a  constitutional  right  to  come  into  the 
courts  of  the  Union. 

Cohen  r.  Virginia,    (1821)   6  Wheat.  378,  5  U.  S.    (L.  ed.)    257. 

2.  Indian  Tribe  Not  a  Foreign  State.— An  Indian  tribe  or  nation  within 

the  United  States  is  not  a  foreign  state  in  the  sense  of  the  Constitution,  and 

cannot  maintain  an  action  in  the  courts  of  the  United  States. 

Cherokee  Nation  v.  Georgia,   (1831)    5  haps,  be  denominated  domestic  dependent 

Pet.    16,    8    U.    S.    (L.    ed.)    5,    wherein  nations.      They    occupy    a    territory    to 

the   court    said:      "Though    the    Indians  which   we   assert  a   title   independent   of 

are  acknowledged  to  have  an  unquestion-  their  will,  which  must  take  effect  in  point 

able,  and,  heretofore,  unquestioned  right  of  possession  when  their  right  of  posses- 

to  the  land 8  they  occupy,  until  that  right  sion    ceases.      Meanwhile   they    are   in    a 

shall  be  extinguished  by  a  voluntary  ces-  state  of  pupilage.     Their  relation  to  the 

sion  to  our  government,  yet  it  may  well  United  States  resembles  that  of  a  ward  to 

be   doubted    whether    those   tribes    which  his  guardian." 
reside    within    the    acknowledged    bound- 
aries   of    the    United    States    can,    with  See  also  cases  cited  in  title  Judiciary, 

strict    accuracy,   be   denominated   foreign  voL  4,  p.  973. 
nations.     They  may,  more  correctly  per- 

3.  By  Aliens. —  Under  this  section,  and  as  enacted  by  Congress  in  clause 
one  of  section  24  of  the  Judicial  Code  of  1911,  the  District  Court  of  the 
United  States  has  general  jurisdiction  of  a  suit  brought  by  an  alien  against 
a  citizen  of  the  United  States. 

Eldorado  Goal,  etc.,  Co.  v.  Mariotti,   (1914)  215  Fed.  51. 

4.  Against  Aliens. —  The  grant  of  jurisdiction  to  the  federal  courts  by 
this  section  includes  suits  against  as  well  as  those  instituted  by  aliens. 

Decker  v.  Southern  R.  Co.,  (1911)   189  Fed.  224. 
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5.  Between  Aliens. —  The  judical  power  was  not  extended  by  the  Con- 
stitution to  private  suits  in  which  an  alien  is  a  party  unless  a  citizen  be  the 
adverse  party. 


Jackson  t?.  Twentymen,  (1829)  2  Pet. 
136,  7  U.  S.  (L.  ed.  )374. 

See  also  cases  cited  in  vol.  4,  p.  973. 

The  courts  of  the  United  States  have 
no  jurisdiction  of  cases  between  aliens. 
Montalet  v.  Murray,  (1807)  4  Cranch  46, 
2  U.  S.  (L.  ed.)  545.    See  also  Bailiff  v. 


Tipping,  (1804)  2  Cranch  406,  2  17.  S. 
(L.  ed.)  320.  But  see  Mason  v.  Ship 
Blaireau,  (1804)  2  Cranch  263,  2  U.  S. 
(L.  ed.)  268,  wherein  Marshall,  C.  J., 
said:  "Whatever  doubts  may  exist  in  a 
case  where  the  jurisdiction  may  be  ob- 
jected to,  there  ought  to  be  none  where 
the  parties  assent  to  it." 


XIV.  District  of  Columbia  and  Territories  as  States 

The  District  of  Columbia  and  the  territories  are  not  states,  within  the 
judicial  clause  of  the  Constitution  giving  jurisdiction  in  cases  between 
citizens  of  different  states. 


Downes  v.  Bidwell,  (1901)  182  U.  S. 
270,  21  S.  Ct.  770,  45  U.  S.  (L.  ed.)  1088, 
wherein  the  court  said:  "The  judicial 
clause  of  the  Constitution  has  no  applica- 
tion to  courts  created  in  the  territories, 
and  with  respect  to  them  Congress  has  a 
power  wholly  unrestricted  by  it." 

The  District  of  Columbia  is  not  a  state 
within  the  meaning  of  the  Constitution. 
Hooe  v.  Jamieson,  (1897)  1«6  U.  S.  397, 
17  S.  Ct.  596,  41  U.  S.   (L.  ed.)    1049. 

A  resident  of  the  District  of  Columbia 
cannot  maintain  an  action  in  the  Circuit 
Court  for  the  district  of  Virginia  against 
a  citizen  of  Virginia.  The  clauses  relat- 
ing to  the  election  of  representatives  and 
Kenators  and  to  the  appointment  of  presi- 
dential electors  show  that  the  word 
"  state "  is  used  in  the  Constitution  as 
designating  a  member  of  the  Union,  and 
excludes  from  the  term  the  signification 
attached  to  it  by  writers  on  the  law  of 
nations.  When  the  same  term  which  has 
been  used  plainly  in  this  limited  sense  in 
the  articles  respecting  the  legislative  and 
executive  departments,  is  also  employed 
in  that  which  respects  the  judicial  depart- 
ment, it  must  be  understood  as  retaining 
the  sense  originally  given  to  it.  Hepburn 
t?.  Ellzey,  (1804)  2  Cranch  452,  2  U.  S. 
(L.  ed.)   332. 

A  citizen  of  a  territory  cannot  sue  a 
citizen  of  a  state  in  the  courts  of  the 
United  States,  nor  can  those  courts  take 


jurisdiction  by  other  parties  being  joined, 
who  are  capable  of  suing.  All  the  par- 
ties on  each  side  must  be  subject  to  the 
jurisdiction,  or  the  suit  will  be  dismissed. 
New  Orleans  t?.  Winter,  (1816)  1  Wheat. 
91,  4  U.  S.   (L.  ed.)  44. 

An  Act  of  Congress  providing  that 
courts  of  a  particular  territory  "shall 
moreover  have  and  exercise  the  same  jur- 
isdiction within  its  limits,  in  all  cases 
arising  under  the  laws  and  Constitution 
of  the  United  States,"  does  not  give  to 
such  courts  admiralty  and  maritime  juris- 
diction. By  declaring  that  "the  judicial 
power  shall  extend  to  all  cases  in  law 
and  eauitv,  arising  under  this  Constitu- 
tion, tne  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made, 
under  their  authority;  to  "all  cases  affect- 
ing ambassadors,  other  public  ministers, 
and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction,"  the  Constitu- 
tion contemplates  three  distinct  classes 
of  cases,  and  the  granting  jurisdiction 
over  one  of  them  does  not  confer  juris- 
diction over  either  of  the  other  two. 
American  Ins.  Co.  v.  356  Bales  Cotton, 
(1828)   1  Pet.  644,  7  U.  S.   (L.  ed.)   242. 

The  Constitution  does  not  restrain  Con- 
gress from  giving  to  a  United  States 
court  for  a  territorial  district  jurisdic- 
tion over  a  case  brought  by  or  against 
a  citizen  of  the  territory.  Sere  v.  Pitot. 
(1810)  6  Cranch  397,  3  U.  &  (L.  ed.) 
240. 
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XV.  A  State  as  a  Citizen 

A  state  is  not  a  citizen  within  the  meaning  of  the  Constitution. 

Minnesota  t?.   Northern  Securities  Co.,  487,  15  S.  Ct.  192,  39  U.  S.  (L.  ed.)  232, 

(1904)    194  U.  S.  63,  24  S.  Ct.  598,  48  and    supra,   p.    133.  Between   citizens  of 

U.  S.   (L.  ed.)   870.     See  also  Postal  Tel.  different     states  —  Distinguishing     states 

Cable  Co.  v.  Alabama,   (1894)    155  U.  S.  and  citizens. 


XVI.  A  Corporation  as  a  Citizen 

A  corporation  is  a  citizen  in  such  a  sense  that  diversity  of  citizenship 
will  give  the  United  States  courts  jurisdiction  of  the  suit  or  controversy. 


Marshall  v.  Baltimore,  etc.,  R.  Co., 
(1853)  16  How.  325,  14  U.  S.  (L.  ed.) 
953;  Chicago,  etc.,  R.  Co.  v.  Whitton, 
(1871)  13  Wall.  283,  20  U.  S.  (L.  ed.) 
571;  Wisconsin  v.  Pelican  Ins.  Co.,  (18S8) 
127  U.  S.  287,  8  S.  Ct.  1370,  32  U.  S. 
(L.  ed.)  239. 

Though  it  may  have  members  out  of 
the  state. —  A  corporation  created  by  a 
state  to  perform  its  functions  under  the 
authority  of  that  state,  and  only  suable 
there,  though  it  may  have  members  out 
of  the  state,  is  a  person,  though  an 
artificial  one,  inhabiting  and  belonging 
to  that  state,  and  therefore  entitled,  for 
the  purpose  of  suing  and  being  sued,  to 
be  deemed  a  citizen  of  that  state.  Louis- 
ville, etc.,  R.  Co.  v.  Letson,  (1844)  2 
How.  555,  11  U.  S.  (L.  ed.)  353. 

Railroad  operating  line  through  several 
states. —  While  a  railroad  company  own- 
ing and  operating  a  line  running  through 
several  states  may  receive  and  exercise 
powers  granted  by  each,  and  may,  for 
many  purposes,  be  regarded  as  a  corpora- 
tion of  each,  .such  legislation  does  not 
avail  to  make  the  same  corporation  a 
citizen  of  every  state  it  passes  through 
within  the  meaning  of  the  jurisdiction 
clause  of  the  Constitution.  St.  Joseph, 
etc.,  R.  Co.  r.  Steele.  (1897)  167  U.  S. 
663,  17  S.  Ct.  925,  42  U.  S.   (L.  ed.)   315. 

A  county,  as  a  municipal  corporation, 
is  a  citizen  within  the  meaning  of  the 
Constitution  and  Acts  of  Congress,  and 
therefore  suable  in  the  United  States 
courts.  McCoy  v.  Washington  County, 
(1862)  3  Wall  Jr.  (C.  C.)  381,  15  Fed. 
Cas.  No.  8,731. 


The  words  "Citizens"  and  u Aliens" 
include  corporations. 

Barrow  Steamship  Co.  t?.  Kane,  (1898) 
170  U.  S.  106,  18  S.  Ct.  526,  42  U.  S. 
(L.  ed.)  964,  wherein  the  court  said: 
"The  jurisdiction  of  the  Circuit  Courts 
over  suits  between  a  citizen  of  one  state 
and  a  corporation  of  another  state  was 
at  first  maintained  upon  the  theory  that 
the  persons  composing  the  corporation 
were  suing  or  being  sued  in  its  name,  and 
upon  the  presumption  of  fact  that  all 
those  persons  were  citizens  of  the  state 
by  which  the  corporation  had  been  cre- 
ated; but  that  this  presumption  might 
be  rebutted,  by  plea  and  proof,  and  the 
jurisdiction  thereby  defeated.  TJ.  S. 
Bank  t\  Deveaux,  (1809)  5  Cranch  (U. 
S.)  61,  87,  88;  Hope  Ins.  Co.  v.  Board- 
man,  (1809)  5  Cranch  (U.  S.)  57;  Com- 
mercial, etc.,  Bank  v.  Slocomb,  (1840)  14 
Pet.  (U.  S.)  60.  But  the  earlier  cases 
were  afterwards  overruled;  and  it  has 
become  the  settled  law  of  this  court  that, 
for  the  purposes  of  suing  and  being  sued 
in  the  courts  of  the  United  States,  a 
corporation  created  and  doing  business  in 
a  state  is,  although  an  artificial  person, 
to  be  considered  as  a  citizen  of  the  state, 
as  much  as  a  natural  person;  and  there 
is  a  conclusive  presumption  of  law  that 
the  persons  composing  the  corporation  are 
citizens  of  the  same  state  with  the  cor- 
poration. Louisville,  etc.,  R.  Co.  t\  Let- 
son,  (1844)  2  riow.  (U.  S.)  497,  55S; 
Marshall  r.  Baltimore,  etc.,  R.  Co.,  (1853) 
16  How.  (U.  S.)  314,  329;  Muller  t?. 
Dows,  (1876)  94  TJ.  S.  444;  National 
Steamship  Co.  v.  Tugman,  (1882)  106  TJ. 
S.  118;  St.  Louis,  etc.,  R.  Co.  v.  James, 
(1896)   161  U.  S.  545,  555,  559." 


XVII.  Residence  and  Citizenship 

Residence  and  citizenship  are  wholly  different  things  within  the  meaning 
of  the  Constitution  and  the  laws  defining  and  regulating  the  jurisdiction 
of  the  Circuit  Courts  of  the  United  States ;  and  a  mere  averment  of  resi- 
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dence  in  a  particular  state  is  not  an  averment  of  citizenship  in  that  state 
for  the  purposes  of  jurisdiction. 
Steigleder  «.  McQueeten,   (1905)    198  U.  S.  143,  26  S.  Ct.  616,  49  U.  S.   (L.  ed.) 


XVm.  Limitation  of  Amount  in  Controversy 

In  this  section  is  not  found  any  limitation  by  way  of  amount  in  contro: 
versy.  When  Congress  therefore  provides  by  statute  for  the  exercise  by  the 
Circuit  Courts  of  jurisdiction  over  controversies  coming  within  the  constitu- 
tional grant  of  power,  such  jurisdiction  will  exist  as  to  all  such  controver- 
sies, regardless  of  the  amount  involved  therein,  unless  the  Act  providing 
for  the  exercise  of  the  jurisdiction  provides  a  limitation  as  to  the  sum  in 
controversy. 

McDermott  v.  Chicago,  etc,  R.  Oo.,  (1689)  98  Fed.  529.  See  title  Judiciary,  vol.  4, 
p.  839,  Jud.  Code,  {  24.  . 


XIX.  Mandamus 

Congress  has  undoubtedly  power  to  authorize  a  Circuit  Court  to  issue  a 
mandamus  in  an  original  proceeding. 


Knapp  v.  Lake  Shore,  etc.,  R.  Co.,  ( 1905) 
197  U.  S.  542,  25  S.  Ct.  538,  49  U.  S. 
(L.  ed.)  870.  See  Brown's  Case,  (1870) 
6  Ct.  CI.  188.  See  also  supra,  Control  of 
executive  officers  by  mandamus  or  injunc- 
tion, p.  93. 

"The  authority  to  issue  the  writ  of 
mandamus  to  an  officer  of  the  United 
States,  commanding  him  to  perform  a 
specific  act  required  by  a  law  of  the 
United  States,  is  within  the  scope  of  the 
judicial  powers  of  the  United  States,  un- 
der the  Constitution.  But  the  whole  of 
that  power  has  not  been  communicated 
by  law  to  the  Circuit  Courts;  or  in  other 
words,  it  was  then  a  dormant  power  not 
yet  called  into  action,  and  vested  in  those 
courts;  and  there  is  nothing  growing  out 
of  the  official  character  of  the  party  that 
will  exempt  him  from  this  writ,  if  the 


act  to  be  performed  is  purely  ministerial." 
Kendall  v.  U.  S.,  (1838)  12  Pet.  618,  9 
U.  S.   (L.  ed.)    1181. 

When  necessary  to  exercise  of  jurisdic- 
tion.—  The  power  of  the  Circuit  Courts  to 
issue  the  writ  of  mandamus  is  confined 
exclusively  to  those  cases  m  which  it  may 
be  necessarv  to  the  exercise  of  their  juris- 
diction. M'Intire  v.  Wood,  (1813)  7 
Cranch  504,  3  U.  S.  (L.  ed.)  420. 

To  withdraw  money  from  the  treasury. 
— A  Circuit  Court  of  the  United  States 
has  not  the  power  to  issue  a  writ  com- 
manding the  secretary  of  the  treasury 
to  pay  a  territorial  judge  his  salary  for 
the  unexpired  term  of  his  office,  from 
which  he  had  been  removed.  U.  S.  t?. 
Guthrie,  (1854)  17  How.  284,  15  U.  S. 
(L.  ed.)   102. 


As  dependent  upon  legislation  by  Congress. —  Though  the  relief  sought  con- 
cerns an  alleged  right  secured  by  the  Constitution  of  the  United  States,  a 
circuit  court  of  the  United  States  has  no  jurisdiction  in  original  cases  of 
mandamus  until  Congress  shall  otherwise  provide. 


Covington,  etc.,  Bridge  Co.  v.  Hager, 
(1906)  203  U.  S.  109,  27  S.  Ct.  24,  51 
U.  S.   (L.  ed.)    111. 

Smith  v.  Alabama,  (1888)  124  U.  S. 
478,  8  S.  Ct.  5G4,  31  U.  S.  (L.  ed.)  508, 
citing  Wheaton  t>.  Peters,   (1834)    8  Pet. 


591,  8  U.  S.  (L.  ed.)  1055,  and  saying: 
"A  determination  in  a  given  case  of  what 
that  law  is  may  be  different  in  a  court 
of  the  United  States  from  that  which 
prevails  in  the  judicial  tribunals  of  a 
particular  state.  This  arises  from  the# 
circumstances    that    the    courts    of    the 
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United  States,  in  cases  within  their  juris- 
diction, where  they  are  called  upon  to 
administer  the  law  of  the  state  in  which 
they  sit  or  by  which  the  transaction  is 
governed,  exercise  an  independent  though 
concurrent  jurisdiction,  and  are  required 
to  ascertain  and  declare  the  law  accord- 
ing to  their  own  judgment.  This  is  illus- 
trated by  the  case  of  New  York  Cent.  R. 
Co.  v.  Lockwood,  (1873)  17  Wall.  (U.  S.) 
357,  where  the  common  law  prevailing  in 
the  state  of  New  York,  in  reference  to  the 
liability  of  common  carriers  for  negli- 
gence, received  a  different  interpretation 
from  that  placed  upon  it  by  the  judicial 
tribunals  of  the  state;  but  the  law  aa 
applied  was  none  the  less  the  law  of  that 
state.  In  cases,  also,  arising  under  the 
lew  mercatoria,  or  law  merchant,  by  rea- 
son of  its  international  character,  this 
court  has  held  itself  less  bound  by  the 
decisions  of  the  state  courts  than  in  other 
cases.  Swift  r.  Tyson,  (1842)  16  Pet.  (U. 
S.)  1;  Carpenter  r.  Providence  Washing- 
ton Ins.  So.,  (1842)  16  Pet.  (U.  S.)  495; 
Oates  t\  National  Bank,  (1879)  100  U.  S. 
239;  Brooklyn  City,  etc.,  R.  Co.  t*.  Na- 
tional Bank,  (1880)  102  U.  S.  14.  'lhere 
in,  however,  one  clear  exception  to  the 
statement  that  there  is  no  national  com- 
mon law.  The  interpretation  of  the  Con- 
stitution of  the  United  States  is  neces- 
sarily influenced  by  the  fact  that  its  pro- 
visions are  framed  in  the  language  of  the 
English  common  law,  und  are  to  be  read 
in  the  light  of  its  history.  The  code  of 
constitutional  and  statutory  construction 
which,  therefore,  is  gradually  formed  by 
the  judgments  of  this  court  in  the  appli- 
cation of  the  Constitution  and  the  laws 
and  treaties  made  in  pursuance  thereof, 
has  for  its  basis  so  much  of  the  common 
law  as  may  be  implied  in  the  subject,  and 
constitutes  a  common  law  resting  on  na- 
tional authority."  See  Application  of 
principles  of  common  law,  vol.  10,  p.  428. 

The  courts  of  the  Union,  if  the  plaintiff 
is  a  citizen  of  a  state  other  than  that  in 
which  he  brings  suit,  have  jurisdiction  and 
are  competent  to  administer  civil  rem- 
edies for  injuries  received  from  obstruc- 
tions to  navigable  waters,  upon  the  prin- 
ciples of  the  common  law  without  any 
statutory    enactment    for    that    purpose. 


Jolly  t*.  Terre  Haute  Draw-Bridge  Co., 
(1853)  6  McLean  (U.  S.)  237,  13  Fed. 
Cas.   No.   7,441. 

The  grant  of  jurisdiction  of  all  cases 
in  law  or  equity  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United 
States,  does  not  recognize  the  common 
law  as  a  system  to  be  administered  by 
the  national  courts,  but  the  rights  given 
upon  which  cases  at  law  and  in  equity 
are  based  are  to  be  found  by  a  resort  to 
the  Constitution  and  laws  of  the  United 
States,  and  its  treaties.  Any  rule  of  the 
common  law  affecting  interstate  ship- 
ments, to  be  effectual  as  to  such  ship- 
ments, must  have  had  the  legislative 
sanction  of  the  Congress  of  the  United 
States.  Gatton  v.  Chicago,  etc,  R.  Co., 
(1895)  95  la.  124,  63  N.  W.  589,  28 
L.  R.  A.  556. 

"Courts  which  originate  in  the  com- 
mon law  possess  a  jurisdiction  which 
must  be  regulated  by  the  common  law, 
until  some  statute  shall  change  their  es- 
tablished principles;  but  courts  which 
are  created  by  written  law,  and  whose 
jurisdiction  is  defined  by  written  law,  can- 
not transcend  that  jurisdiction.'  Ex  p. 
Bollman,  (1807)  4  Cranch  93,  2  U.  S. 
(L.  ed.)   554. 

Function  of  parens  patriae  in  relation 
to  minors. —  There  is  not  vested  in  the 
United  States  government  a  common-law 
prerogative;  a  Circuit  Court  cannot,  upon 
the  footing  of  common -law  prerogative, 
by  writ  of  habeas  corpus,  assume  to  exer- 
cise the  function  of  parens  patriw  in  re- 
lation to  infant  children  held  in  deten- 
tion by  private  individuals  not  acting 
under  color  of  authority  from  the  laws  of 
the  United  States.  In  re  Barry,  (1844) 
42  Fed.  125,  writ  of  error  dismissed  in 
Barry  v.  Mercein,  (1847)  5  How.  103, 
12  U.  S.  (L.  ed.)  70,  on  the  ground  that 
such  a  controversy  related  to  a  matter 
which  is  incapable  of  being  reduced  to 
any  pecuniary  standard  of  value,  and  the 
court,  under  the  Act  of  Congress,  had  no 
appellate  jurisdiction.  But  see  U.  S.  v. 
Green,  (1824)  3  Mason  (U.  S.)  482,  26 
Fed.  Cas.  No.  15,256,  in  which  Story,  J., 
took  jurisdiction  of  such  a  case. 


XX.  Common-law  Jurisdiction 

1.  In  General. —  There  is  no  common  law  of  the  United  States,  in  the 
sense  of  a  national  customary  law,  distinct  from  the  common  law  of  England 
as  adopted  by  the  several  states  each  for  itself,  applied  as  its  local  law,  and 
subject  to  such  alteration  as  may  be  provided  by  its  own  statutes. 

Common  law  in  criminal  cases  cannot  enforce  the  observance  of  order,  etc..  are 
be  exercised  by  the  federal  courts.  "  To  powers  which  cannot  be  dispensed  with  in 
fine  for  contempt,  imprison  for  contumacy,       a   court,   because   they   are   necessary   to 
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the  exercise  of  all  others;  and  so  far 
our  courts  no  doubt  possess  powers  not 
immediately  derived  from  statute,  but  all 
exercise  of  criminal  jurisdiction  in  com- 
mon-law cases,  we  are  of  opinion,  is  not 
within  their  implied  powers."  U.  S.  t. 
Hudson,  (1812)  7  Cranch  32,  3  U.  S.  (L. 
ed.)  259.  See  also  U.  S.  t>.  Coolidge, 
(1816)  1  Wheat.  415,  4  U.  S.  (L.  ed.) 
124. 


Excepting  that  treason  is  defined  by 
the  Constitution,  there  are  no  crimes 
against  the  United  States  save  such  as 
Congress  has  expressly  defined  or  recog- 
nized and  made  punishable.  The  federal 
courts  have  no  jurisdiction  over  common- 
law  crimes.  U.  S.  v.  Dietrich,  (1904) 
126  Fed.  678. 


2.  No  Common-law  Offenses. —  There  are  no  common-law  offenses  against 
the  United  States. 


U.  S.  v.  Eaton,  (1892)  144  U.  S.  687,  12 
S.  Ct.  764,  36  U.  S.  (L.  ed.)  591;  Benson 
*.  McMahon,  (1888)  127  U.  S.  466,  8 
S.  Ct.  1240,  32  U.  S.  (L.  ed.)  234;  U.  S. 
r.  Britton,  (1883)  108  U.  S.  206,  2  S.  Ct. 
531,  27  U.  S.  (L.  ed.)  698;  U.  S.  v.  Wor- 


rall,  (1798)  2  DalL  384,  1  U.  S.  (L.  ed.) 
42G;  Jurisdiction  of  Federal  Judiciary, 
(1848)  5  Op.  Atty.-Gen.  55.  See  infra, 
From  state  to  federal  court  —  Power  to 
remove  state  criminal  cases,  p.  147. 


XXI.  Jurisdiction  of  State  Courts 

1.  When  Concurrent  with  Federal  Courts. —  The  judicial  power  of  the 
United  States  extends  by  the  Constitution  to  controversies  between  citizens 
of  different  states  as  well  as  to  cases  arising  under  the  Constitution,  treaties, 
and  laws  of  the  United  States,  and  the  manner  and  conditions  upon  which 
that  power  shall  be  exercised,  except  as  the  original  or  appellate  character  of 
the  jurisdiction  is  specially  designated  in  the  Constitution,  are  mere  matters 
of  legislative  discretion.  In  some  cases,  from  their  character,  the  judicial 
power  is  necessarily  exclusive  of  all  state  authority ;  in  other  cases  it  may 
be  made  so  at  the  option  of  Congress,  or  it  may  be  exercised  concurrently 
with  that  of  the  states. 


Chicago,  etc.,  R*  Co.  t?.  Whitton,  (1871) 
13  Wall.  288,  20  U.  S.  (L.  ed.)  571.  But 
see  Davison  v.  Champlin,  (1828)  7  Conn. 
248;  State  v.  M'Bride,  (1839)  1  Rice  L. 
(S.  C.)  419. 

Suits  by  states  against  citizens  of  other 
itates. — As,  under  the  long-settled  inter- 
pretation of  the  Constitution,  the  mere 
extension  of  the  judicial  power  of  the 
United  States  to  suits  brought  by  a  state 
against  citizens  of  other  states  did  not, 
of  itself,  divest  the  state  courts  of  juris- 
diction to  hear  and  determine  such  cases, 
the  courts  of  a  state  may,  so  far  as  the 
Constitution  and  laws  of  the  United 
States  are  concerned,  take  cognizance  of 
a  8uit  brought  by  the  state  in  its  own 
courts  against  citizens  of  other  states 
when  Congress  has  not  invested  the  na- 
tional courts  with  exclusive  jurisdiction 
in  cases  of  that  kind;  subject,  of  course, 
to  the  right  of  the  defendant  to  have 
•tea  suit  removed  to  the  proper  Circuit 


Court  of  the  United!  States,  whenever  the 
the  removal  thereof  is  authorized  by  the 
Acts  of  Congress;  and  subject,  also,  to 
the  authority  of  the  Supreme  Court  to 
review  the  final  judgment  of  the  state 
court,  if  the  case  be  one  within  its  ap- 
pellate jurisdiction.  Plaquemines  Tropi 
cal  Fruit  Co.  v.  Henderson,  (1898)  170 
V.  S.  521,  18  S.  Ct.  685,  42  U.  S.  (L.  ed.) 
1126. 

A  state  court  was  held  to  have  juris- 
diction in  trover  to  recover  mail  matter 
wrongfully  withheld  for  a  charge  of  un- 
lawful postage.  The  court  quoted  with 
approal  the  language  of  the  state  court 
from  which  the  case  was  brought  by  writ 
of  error,  that  "  this  is  a  mere  grant  of 
jurisdiction  to  the  federal  courts,  and 
limits  the  extent  of  their  power,  but  with- 
out words  of  exclusion  or  any  attempt 
to  ouBt  the  state  courts  of  concurrent 
jurisdiction  in  any  of  the  specified  cases 
in  which  concurrent  jurisdiction  existed 
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prior  to  the  adoption  of  the  Constitution. 
The  apparent  object  was  not  to  curtail 
the  powers  of  the  state  courts,  but  to  de- 
fine the  limits  of  those  granted  to  the 
federal  judiciary."  Teal  t>.  Felton, 
(1851)  12  How.  292,  13  U.  S.  (L.  ed.) 
990. 

The  jurisdiction  of  the  state  courts  ex- 
tends to  an  indictment  for  forging   the 


names  of  soldiers  to  powers  of  attorney 
authorizing  the  defendant  to  demand  and 
receive  their  warrants  for  the  donation  of 
lands  granted  by  Acts  of  Congress,  for 
services  during  the  revolutionary  war. 
Com.  v.  Schaffer,  (1797)  4  Dail.  (Pa.) 
appendix  xxvi,  1  U.  S.  (L.  ed.)  926. 


2.  When  Congress  May  Authorize  State  Courts  to  Act,—  Congress  is  at 
liberty  to  authorize  the  judicial  officers  of  the  several  states  to  exercise  such 
power  as  is  ordinarily  given  to  officers  of  courts  not  of  record;  such,  for 
instance,  as  the  power  to  take  affidavits,  to  arrest  and  commit  for  trial 
offenders  against  the  laws  of  the  United  States,  to  naturalize  aliens,  and  to 
perform  such  other  duties  as  may  be  regarded  as  incidental  to  the  judicial 
power  rather  than  a  part  of  the  judicial  power  itself. 


Robertson  r.  Baldwin,  (1897)  165  TJ. 
S.  278,  17  S.  Ct.  326,  41  U.  S.  (L.  ed.) 
715,  wherein  the  court  said:  "  The  first 
proposition,  that  Congress  has  no  author- 
ity under  the  Constitution  to  vest  ju- 
dicial power  in  the  courts  or  judicial 
officers  of  the  several  states,  originated  in 
an  observation  of  Mr.  Justice  Story  in 
Martin  v.  Hunter,  (1816)  1  Wheat.  (U. 
S.)  304,  330,  to  the  effect  that  'Congress 
cannot  vest  any  portion  of  the  judicial 
power  of  the  United  States,  except  in 
courts  ordained  and  established  by  itself.' 
This  was  repeated  in  Houston  v.  Moore, 
(18&))  5  Wheat.  (U.  S.)  1,  27;  and  the 
same  general  doctrine  has  received  the 
approval  of  the  courts  of  several  of  the 
states.  *  *  *  The  better  opinion  is 
that  the  second  section  was  intended  as 
a  constitutional  definition  of  the  judicial 
power,  Chishohn  t*.  Georgia,  (1793)  2 
Dall.  (U.  S.)  419,  475,  which  the  Con- 
stitution intended  to  confine  to  courts 
created  by  Congress-;  in  other  words,  that 
such  power  extends  only  to  the  trial  and 
determination  of  cases* in  courts  of  rec- 
ord'; "  and  held  that  the  power  of  jus- 
tices of  the  peace  to  arrest  deserting  sea- 
men and  deliver  them  on  board  their  ves- 
sel is  not  within  the  definition  of  the 
'•  judicial  power  "  as  defined  in  the  Con- 
stitution, and  may  be  lawfully  conferred 
on  state  officers,  and  Acts  of  Congress  con- 
ferring such  jurisdiction  are  not  uncon- 
stitutional. See  also  Holmgren  t?.  U.  S., 
(1910)  217  U.  S.  509,  30  S.  Ct.  588,  54 
U.  S.  (L.  ed.)  861,  19  Ann.  Cas.  778; 
Ex  p.  Gist,  (1885)  26  Ala.  156.  And  see 
Houston  v.  Moore,  (1820)  5  Wheat  27, 
6  U.  S.  (L.  ed.)   19. 

Rights  arising  under  the  federal  em- 
ployers' liability  act  may  be  enforced,  as 
of  right,  in  the  courts  of  the  states  when 


their  jurisdiction,  as  prescribed  by  local 
laws,  is  adequate  to  the  occasion.  Mon- 
don  v.  New  York,  etc.,  R.  Co.,  (1912)  223 
U.  S.  1,  32  S.  Ct.  169,  56  U.  S.  (L.  ed.) 
327,  38  L.  R.  A.   (N.  S.)   44. 

The  federal  employers'  liability  act  of 
1908  is  not  invalid  in  conferring  jurisdic- 
tion upon  the  state  courts  to  apply  the 
statute  to  cases  properly  brought  before 
them.  Zikos  i?.  Oregon,  etc.,  Co.,  (1910) 
179  Fed.  893. 

Power  may  be  conferred  upon  a  stats 
officer,  as  such,  to  execute  a  duty  im- 
posed under  an  Act  of  Congress,  and  the 
officer  may  execute  the  same,  unless  its 
execution  is  prohibited  by  the  Constitu- 
tion or  legislation  of  the  state.  Dalle- 
magne  v.  Moisan,  (1905)  197  U.  S.  174, 
25  S.  Ct.  422,  49  U.  S.    (L.  ed.)   709. 

Congress  has  no  right  to  require  that 
state  courts  shall  entertain  suits  for  the 
objects  and  purposes  declared  in  a  bank- 
rupt law.  The  states,  in  providing  their 
own  judicial  tribunals,  have  a  right  to 
limit,  control,  and  restrict  their  judicial 
functions  and  jurisdiction  according  to 
their  own  mere  pleasure.  They  may  re- 
fuse to  allow  suits  to  be  brought  there 
*'4  arising  under  the  laws  of  the  United 
States,"  for  many  just  reasons;  first,  that 
Congress  are  bound  to  provide  such  tri- 
bunals for  themselves;  secondly,  that  state 
courts  are  not  subject  to  the  legislation 
of  Congress  as  to  their  jurisdiction; 
thirdly,  that  it  may  most  materially  in- 
terfere with  the  convenience  of  their  own 
courts  and  the  rights  of  their  own  citi- 
zens, and  be  attended  with  great  expense 
to  the  state,  a9  well  as  great  delays  in 
Ihe  administration  of  justice,  to  allow, 
their  courts  to  be  crowded  with  suits 
arising    under    the    laws   of    the   United 
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States;  and  fourthly,  as  in  the  present 
case,  that  it  would  involve  the  state  courts 
in  almost  endless  examinations  and  dis- 
cussions of  the  principles  and  bearings  of 
the  bankrupt  law,  confessedly  a  system 
novel  in  our  jurisprudence,   intricate   in 


its  details,  and*  involving  questions  ex- 
ceedingly complicated  and  difficult  in  its 
practical  operation.  Mitchell  v.  Great 
Works  Milling,  etc.,  Co.,  (1843)  2  Story 
(U.  S.)   648,  17  Fed.  Cas.  No.  9,662. 


3.  Perjury  Committed  in  State  Court. —  Congress  may  provide  for  the 
punishment  of  perjury  committed  in  a  naturalization  proceeding,  whether 
the  oath  is  taken  before  a  federal  court  or  officer,  or  before  a  state  court  or 
officer,  acting  under  authority  derived  from  the  Act  of  Congress. 

Holmgren  v.  U.  S.,  (1910)  217  U.  S.  509,  30  S.  Ct.  588,  54  U.  S.  (L.  ed.)  861, 
19  Ann.  Cas.  778. 

4.  Congress  May  Exclude  State  Jurisdiction. —  It  cannot  be  doubted 
that  each  of  the  original  states  had,  prior  to  the  adoption  of  the  Constitu- 
tion, complete  and  exclusive  jurisdiction  by  its  judicial  tribunals  over  all 
legal  questions,  of  whatsoever  nature,  capable  of  judicial  determination,  and 
involved  in  any  case  within  its  limits  between  parties  over  whom  it  could 
exercise  jurisdiction.  Nothing  more  was  done  by  the  Constitution  than  to 
extend  the  judicial  power  of  the  United  States  to  specified  cases  and  con- 
troversies ;  leaving  to  Congress  to  determine  whether  the  courts  to  be  estab- 
lished by  it  from  time  to  time  should  be  given  exclusive  cognizance  of  such 
cases  or  controversies,  or  should  only  exercise  jurisdiction  concurrent  with 
the  courts  of  the  several  states. 


Plaquemines  Tropical  Fruit  Co.  t\  Hen- 
derson, (1898)  170  U.  S.  517,  18  S.  Ct. 
521,  42  U.  S.  (L.  ed.)  1126.  See  also 
Ex  p.  Houghton,    (1881)    8  Fed.  897. 

"  In  what  cases  (if  any)  is  this  judicial 
power  exclusive!  or  exclusive  at  the  elec- 
tion of  Congress?  It  will  be  observed 
that  there  are  two  classes  of  cases 
enumerated  in  the  Constitution,  between 
which  a  distinction  seems  to  be  drawn. 
The  first  class  includes  cases  arising  un- 
der the  Constitution,  laws,  and  treaties 
of  the  United  States;  cases  affecting  am- 
bassadors, other  public  ministers,  and  con- 
suls, and  cases  of  admiralty  and  mari- 
time jurisdiction.  In  this  class  the  ex- 
pression is,  '  and  that  the  judicial  power 
shall  extend  to  all  cases; '  but  in  the 
subsequent  part  of  the  clause  which  em- 
braces all  the  other  cases  of  national 
cognizance,  and  forms  the  second  class, 
the  word  '  all '  is  dropped  seemingly  em 
industria.  Here  the  judicial  authority 
i?  to  extend  to  controversies  (not  to  all 
controversies)  to  which  the  United 
States  shall  be  a  party,  etc.  From  this 
difference  of  phraseology,  perhaps,  a  dif- 
ference of  constitutional  intention  may, 
with  propriety,  be  inferred.  It  is  hardly 
to  be  presumed  that  tjke  variation  in  the 


language  could  have  been  accidental.  It 
must  have  been  the  result  of  some  deter- 
minate reason;  and  it  is  not  very  diffi- 
cult to  find  a  reason  sufficient  to  support 
the  apparent  change  of  intention.  In 
respect  to  the  first  class,  it  may  well 
have  been  the  intention  of  the  framers 
of  the  Constitution  imperatively  to  ex- 
tend the  judicial  power  either  in"  an  orig- 
inal or  appellate  form  to  all  cases;  and 
in  the  latter  class  to  leave  it  to  Con- 
gress to  qualify  the  jurisdiction,  original 
or  appellate,  in  such  manner  as  public 
policy  might  dictate.  The  vital  impor- 
tance of  all  the  cases  enumerated  in  the 
first  class  to  the  national  sovereignty 
might  warrant  such  a  distinction.  In  the 
first  place,  as  to  cases  arising  under  the 
Constitution,  laws,  and  treaties  of  the 
Unitedl  States.  Here  the  state  courts 
could  not  ordinarily  possess  a  direct  juris- 
diction. The  jurisdiction  over  such  cases 
could  not  exist  in  the  state  courts  pre- 
vious to  the  adoption  of  the  Constitu- 
tion, and  it  could  not  afterwards  be  di- 
rectly conferred  on  them;  for  the  Con- 
stitution expressly  requires  the  judicial 
power  to  be  vested  in  courts  ordained  and 
established  by  the  United  States.  This 
class  of  cases  would  embrace  civil  as  well 
as   criminal  jurisdiction,   and   affect  UO$ 
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only  our  internal  policy,  but  our  foreign 
relations.  It  would,  therefore,  be  peril- 
ous to  restrain  it  in  any  manner  whatso- 
ever, inasmuch  as  it  might  hazard  the 
national  safety.  The  same  remarks  may 
be  urged  as  to  cases  affecting  ambassa- 
dors, other  public  ministers,  and  consuls, 
who  are  emphatically  placed  under  the 
guardianship  of  the  law  of  nations;  and 
as  to  cases  of  admiralty  and  maritime 
jurisdiction,  the  admiralty  jurisdiction 
embraces  all  questions  of  prize  and  sal- 
vage, in  the  correct  adjudication  of  which 
foreign  nations  are  deeply  interested;  it 
embraces  also  maritime  torts,  contracts, 
and  offenses,  in  which  the  principles  of 
the  law  and  comity  of  nations  often  form 
an  essential  inquiry.  All  these  cases, 
then,  enter  into  the  national  policy,  affect 
the  national  rights,  and  may  compromise 
the  national  sovereignty.  The  original  or 
appellate  jurisdiction  ought  not,  there- 
fore, to  be  restrained,  but  should  be  com- 
mensurate with  the  mischiefs  intended  to 
be  remedied,  and,  of  course,  should  extend 
to  all  cases  whatsoever.  A  different  policy 
might  well  be  adopted  in  reference  to  the 
second  class  of  cases;  for  although  it 
might  be  fit  that  the  judicial  power 
should  extend  to  all  controversies  to  which 
the  United  States  should  be  a  party,  yet 
this  power  might  not  have  been  impera- 
tively given,  lest  it  should  imply  a  right 
to  take  cognizance  of  original  suits 
brought  against  the  United  States  as  de- 
fendants in  their  own  courts.  It  might 
not  have  been  deemed  proper  to  submit 
the  sovereignty  of  the  United  State*,, 
against  their  own  will,  to  judicial  cogniz- 
ance, either  to  enforce  rights  or  to  pre- 
vent wrongs;  and  as  to  the  other  cases 
of  the  second  class,  they  might  well  be 
left  to  be  exercised  under  the  exceptions 
and  regulations  which  Congress  might,  in 
their  wisdom,  choose  to  apply.  *  *  * 
We  do  not,  however,  profess  to  place  any 
implicit  reliance  upon  the  distinction 
which  has  here  been  stated  and  endeavored 
to  be  illustrated."  Martin  v.  Hunter, 
(1816)  1  Wheat.  (U.  S.)  333/4  U.  S. 
(L.  ed.)  97,  reversing  Hunter  v.  Martin, 
(1814)  4  Munf.  (Va.)  1. 

"  How  far  this  judicial  power  is  ex- 
clusive, or  may,  by  the  legislation  of  Con- 
gress, be  made  exclusive  in  the  courts  of 
the  United  States,  has  been  much  dis- 
cussed, though  there  has  been  no  direct 
adjudication  upon  the  point.  In  the 
opinion  delivered'  in  the  case  of  Martin 
t>.  Hunter,  (1816)  1  Wheat.  (U.  S.)  334, 
Mr.  Justice  Story  comments  upon  the 
fact  that  there  art>  two  classes  of  cases 
enumerated  in  the  clause  cited,  between 
which  a  distinction  is  drawn;  that  the 
first  claw  includes  cases  arising  under 
the  Constitution,  laws,  and  treaties  of 
the  United  States,  cases  affecting  am- 
bassadors,   other    public    ministers,    and 


consuls,  and  case  of  admiralty  and  mari- 
time jurisdiction;  and  that,  with  refer- 
ence to  this  class,  the  expression  is  that 
the  judicial  power  shall  extend  to  all 
cases;  but  that  in  the  subsequent  part 
of  the  clause,  which  embraces  all  the 
other  cases  of  national  cognizance,  and 
forms  the  second  class,  the  word  '  all '  is 
dropped.  And  the  learned  justice  ap- 
pears to  have  thought  the  variation  in 
the  language  the  result  of  some  determi- 
nate reason,  and  suggests'  that,  with  re- 
spect to  the  first  class,  it  may  have  been 
the  intention  of  the  framers  of  the  Con- 
stitution imperatively  to  extend  the  judi- 
cial power  either  in  an  original  or  appel- 
late form  to  all  cases,  and,  "with  respect 
to  the  latter  class,  to  leave  it  to  Con- 
gress to  qualify  the  jurisdiction  in  such 
manner  as  public  policy  might  dictate. 
Many  cogent  reasons  and  various  consid- 
erations of  public  policy  are  stated  in 
support  of  this  suggestion.  The  vital  im- 
portance of  all  the  cases  enumerated  in 
the  first  class  to  the  national  sovereignty 
is  mentioned  as  a  reason  which  may  have 
warranted  the  distinction,  and  which 
would  seem  to  require  that  they  should 
be  vested  exclusively  in  the  national 
courts, —  a  consideration  which  does  not 
apply,  at  least  with  equal  force,  to  cases 
of  the  second  class.  Without,  however, 
placing  implicit  reliance  -upon  the  dis- 
tinction stated,  the  learned  justice  ob- 
serves, in  conclusion,  that  it  is  manifest 
that  the  judicial  power  of  the  United 
States  is  in  some  cases  unavoidably  ex- 
clusive of  all  state  authority,  and  that  in 
all  others  it  may  be  made  so  at  the  elec- 
tion of  Congress.  We  agree  fully  with 
this  conclusion.  The  legislation  of  Con- 
gress has  proceeded  upon  this  supposition. 
The  Judiciary  Act  of  1789,  in  its  dis- 
tribution of  jurisdiction  to  the  several 
federal  courts,  recognizes  and  is  framed 
upon  the  theory  that  in  all  cases  to  which 
the  judicial  power  of  the  United  States 
extends,  Congress  may  rightfully  vest 
exclusive  jurisdiction  in  the  federal 
courts.  It  declares  that  in  some  cases, 
from  their  commencement,  such  jurisdic- 
tion shall  be  exclusive;  in  other  cases  it 
determines  at  what  stage  of  procedure 
such  jurisdiction  shall  attach,  and  how 
long  and  how  far  concurrent  jurisdiction 
of  the  state  courts  shall  be  permitted. 
Thus,  cases  in  which  the  United  States 
are  parties,  civil  causes  of  admiralty  and 
maritime  jurisdiction,  and  cases  against 
consuls  and  vice-consuls,  except  for  cer- 
tain offenses,  are  placed,  from  their  com- 
mencement, exclusively  under  the  cogni- 
zance of  the  federal  courts.  On  the  other 
hand,  some  cases,  in  which  an  alien  or  a 
citizen  of  another  state  is  made  a  party, 
may  be  brought  either  in  a  federal  or  a 
state  court,  at  the  option  of  the  plaintiff; 
and  if  brought  in  the  state  court  may  be 
prosecuted   until   the  appearance,   of  ths 
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defendant,  and  then,  at  his  option,  may 
be  suffered  to  remain  there,  or  may  be 
transferred  to  the  jurisdiction  of  the  fed- 
eral courts.  Other  cases,  not  included 
under  these  heads,  but  involving  questions 
under  the  Constitution,  laws,  treaties,  or 
authority  of  the  United  States,  are  only 
drawn  within  the  control  of  the  federal 
courts  upon  appeal  or  writ  of  error,  after 
final  judgment.  By  subsequent  legisla- 
tion of  Congress,  and  particularly  by  the 
legislation  of  the  last  four  years,  many 


of  the  cases,  which  by  the  Judiciary  Aofc 
could  only  come  under  the  cognizance  of 
the  federal  courts  after  final  judgment 
in  the  state  courts,  may  be  withdrawn 
from  the  concurrent  jurisdiction  of  the 
latter  courts  a*  earlier  stages,  upon  the 
application  of  the  defendant.  The  con- 
stitutionality of  these  provisions  cannot 
be  seriously  questioned,  and  is  of  fre- 
quent recognition  by  both  state  and  fed- 
eral courts."  The  Moses  Tavlor,  (1866) 
4  Wall.  428,  18  U.  S.   (L.  ea.)    397. 


XXII.  Removal  of  Causes 

1.  From  One  Circuit  to  Another. —  Congress  may  authorize  the  removal 
of  suits  from  one  circuit  to  another.  There  are  no  words  in  the  Constitu- 
tion to  prohibit  or  restrain  the  exercise  of  this  power. 

Stuart  t;.  Laird,   (1803)    1  Cranch  299,  2  U.  S.   (L.'ed.)   115. 

2.  From  State  to  Federal  Courts. — An  Act  of  Congress  providing  for  the 
removal  of  suits  from  state  courts  to  the  United  States  Circuit  Courts,  when 
the  Circuit  Courts  could  be  given  by  Congress  original  or  appellate  juris- 
diction of  such  suits,  is  constitutional. 


Nashville  f.  Cooper,  (1867)  6  Wall. 
247.  18  U.  S.  (L.  ed.)  851.  But  see 
Moseley  t?.  Chamberlain,  18  Wis.  704. 

See  title  Judiciary,  vol.  5,  p.  16,  Jud. 
Code,  |  28. 

Between  citizens  of  the  same  state. — 
The  federal  courts  cannot  be  authorized 
to  divest  a  state  court  of  its  jurisdiction, 
once  regularly  acquired,  of  a  suit  between 
citizens  of  the  same  state,  unless  it  in- 
volves title  to  lands  claimed  to  have  been 
acquired  by  different  states,  or  affects 
ambassadors,  ministers,  or  consuls,  or  is  a 
ease  arising  under  the  Constitution  or 
a  law  of  the  United  States.  Any  stat- 
ute professing  to  authorize  such  a  trans- 
fer of  such  suit  would  be  an  encroach- 
ment upon  the  reserved  rights  of  the 
state,  in  conflict  with  the  National  Con- 
stitution, and  void.  An  Act  of  Congress 
which  would  require  the  removal  of  a 
suit  from  a  state  court  after  the  plain- 
tiff had  become  a  citizen  of  the  same  state 
as  the  defendant,  would  be  void.  Bruce 
*.  Gibson,   (1881)   9  Fed.  540. 

Between  citizens  of  different  states.— 
Congress  has  the  power  to  provide  for 
the  removal  of  a  case  from  a  state  to  a 
national  court  in  which  some  of  the  neces- 
sary parties  defendant  are  citizens  of  the 
same  state  with  the  parties  plaintiff  or 
some  of  them.  "  The  change  tn  the  lan- 
guage of  this  section  from  the  use  of  the 

UF,  S.  A,—  6 


term  '  cases  '  to  '  controversies '  is  appar- 
ently deliberate  and  premeditated;  and, 
in  the  case  of  an  instrument  so  carefully 
prepared  and  considered  as  the  Consti- 
tution of  the  United  States,  cannot  be  re- 
garded as  fortuitous,  or  without  special 
significance.  In  my  judgment,  it  was  in- 
tended by  the  use  of  the  terms  *  cases ' 
and  '  controversies '  to  distinguish  be- 
tween an  ordinary  action  or  suit,  which 
may  include  many  parties  plaintiff  or  de- 
fendant, and  involve  the  examination  and 
consideration  of  more  than  one  item  of 
dispute  or  controversy,  and  so  much  or 
such  part  of  such  proceeding  as  may  only 
constitute  a  controversy  between  two  or 
more  of  said  parties,  who  are  citizens  of 
different  states.  There  may  be  a  contro- 
versy in  a  case  which  is  less  than '  the 
whole  of  it.  Both  the  Act  of  1875  and 
that  of  1887  (section  2)  make  express 
provision  for  the  removal  of  a  case — • 
the  whole  case  —  in  which  there  %  is  a 
separate  controversy  between  citizens  of 
different  states.  A  controversy  between 
citizens  of  different  states  is  none  the 
less  such  a  controversy  because  they  are 
not  the  only  parties  to  it."  Fisk  t;. 
Henarie,  (1887)  32  Fed.  422,  reverted  on 
the  question  of  construction  of  the  re- 
moval statute,  (1892)  142  U.  S.  459,  12 
S.  Ct.  207,  35  U.  S.   (L.  ed.)   1080. 

The  jurisdiction  conferred  by  the  Con- 
stitution extends  to  controversies  between 
citizens  of  different  states  and  is  broader 
than  «m  Act  giving  the  right  of  removal 
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of  a  suit  from  a  state  court  into  a  United 
States  court,  which  is  limited  to  a  con- 
troversy in  which  one  of  the  parties  is  a 
citizen  of  the  state  in  which  suit  is 
brought,  and  the  Act  is  therefore  within 
the  constitutional  power  of  Congress. 
Johnson  v.  Monell,  (1869)  Woolw.  (U. 
S.)    390,  13  Fed.  Gas.  No.  7,399. 

When  a  state  a  party. —  Cases  where 
the  subject-matter  of  the  controversy 
would  give  the  federal  judiciary  jurisdic- 
tion, may  originate  in  other  courts  and 
be  removed  to  the  Circuit  Court  or  taken 
by  appeal  or  writ  of  error  to  the  Su- 
preme Court,  although  a  state  shall  be 
a  party.  Texas  v.  Lewis,  (1882)  12 
Fed.  5. 

Suits  for  acts  done  by  order  of  the 
President. —  Sections  4  and  5  of  the  Act 
of  March  3,  1863,  providing  for  the  re- 
moval of  suits  pending  or  to  be  brought 
for  acts  done  by  order  of  the  President, 
and  when  the  order  was  made  a  defense 
therein,  was  held  to  be  constitutional  in 
Hodgson  v.  Millward,  (1863)  3  Grant 
Cas.  (Pa.)  412;  Kulp  v.  Ricketts,  (1863) 
3  Grant  Cas.  (Pa.)  420;.  and  unconsti- 
tutional in  Ohio  v.  Bliss,  (1863)  3  Grant 
Cas.  (Pa.)  427;  Jones  t>.  Seward,  (1863) 
3  Grant  Cas.  (Pa.)  431;  Benjamin  v. 
Murray,  (1865)  28  How.  Pr.  (N.  Y.)  193; 
People  v.  Murray,  (1864)  5  Park.  Crim. 
(N.  Y.)  577. 

On  denial  of  civil  rights.—  Section  641, 
R.  S.,  enacting  that  "  when  any  civil  suit 
or  criminal  prosecution  is  commenced'  in 
any  state  court  for  any  cause  whatso- 
ever against  any  person  who  is  denied, 
or  cannot  enforce,  in  the  judicial  tri- 
bunals of  the  state,  or  in  the  part  of  the 
state  where  such  prosecution  is  pending, 
any  right  secured  to  him  by  any  law  pro- 
viding for  the  equal  civil  rights  of  citi- 
zens of  the  United  States,  or  of  all  per- 
sons within  the  jurisdiction  of  the  United 
States,  such  suit  or  prosecution  may, 
upon  the  petition  of  such  defendant,  filed 
in  said  state  court  at  any  time  before 
the  trial  or  final  hearing  of  the  case, 
stating  the  facts,  and  verified  by  oath,  be 
removed  before  trial  into  the  next  Cir- 
cuit Court  of  the  United  States  to  be 
held  in  the  district  where  it  is  pending/ 
was  held  to  be  constitutional,  and  to  be 
fully  warranted  by  the  fifth  section  of 
the  Fourteenth  Amendment.  Strauder  v. 
West  Virginia,  (1879)  100  U.  8.  311,  35 
U.  6.  (L.  ed.)  664,  reversing  State  e. 
Strauder,  (1877)  11  W.  Va.  745.  See 
also  8tate  v.  Fairfield  County,  (1864)  15 
Ohio  St.  384. 

See  also  title  Judiciary,  vol.  5,  p.  876, 
Jwt  Qo4e,  I  31. 


On  defense  arising  under  Act  of  Con- 
gress.— An  Act  of  Congress  giving  a  de- 
fendant the  right  to  remove  a  suit  from 
a  state  court  to  a  United  States  Circuit 
Court,  on  a  defense  arising  under  an  Act 
of  Congress,  is  valid.  Jones  t>.  Seward, 
(1864)   41  Barb.   (N.  Y.)  272. 

Suits  against  United  States  offlfcer.— 
Section  643,  R.  S.,  providing  that  "when 
any  civU  suit  or  criminal  prosecution  is 
commenced  in  any  court  of  a  state  against 
any  officer  appointed  under,  or  acting  by 
authority  of,  any  revenue  law  of  the 
United  States,  now  or  hereafter  enacted, 
or  against  any  person  acting  by  or  under 
authority  of  any  such  officer,  on  account 
of  any  act  done  under  color  of  his  office 
or  of  any  such  law,  or  on  account  of  any 
right,  title,  or  authority  claimed  by  such 
officer  or  other  person  under  any  such 
law/1  the  case  may  be  removed  into  the 
federal  court,  was  a  constitutional  exer- 
cise of  the  power  of  Congress.  Tennessee 
v.  Davis,  (1879)  100  U.  S.  261,  25  U.  S. 
(L.  ed.)  648.  See  also  Findley  v.  Satter- 
field,  (1877)  3  Woods  (U.  S.)  504,  9 
Fed.  Cas.  No.  4,792;  State  «.  Hoskins, 
(1877)   77  N.  C.  630. 

See  also  title  Judiciary,  voL  5,  p.  380, 
Jud.  Code,  !  32. 

For  prejudice  or  local  influence. —  It  is 
within  the  power  of  Congress  to  author- 
ise a  plaintiff  who  discovers,  after  suit 
brought  in  a  state  court,  that  the  preju- 
dice and  local  influence,  against  which 
the  Constitution,  intended  to  guard,  are 
such  as  are  likely  to  prevent  him  from  ob- 
taining justice,  to  remove  his  case  into  a 
national  court,  and  to  prescribe  the  con- 
ditions upon  which  the  removal  shall  be 
allowed.  Chicago,  etc.,  R.  Co.  v.  Whit- 
ton,  (1871)  13  Wall.  289,  20  U.  S.  (L. 
ed.)  571.  See  also  Burson  v.  National 
Park  Bank,  (1872)  40  Ind.  180;  Meadow 
Valley  Min.  Co.  ©.  Dodds,  (1871)  7  Nev. 
144;  Goodman  €.  Oshkosh,  (1878)  45 
Wis.  355. 

Action  at  law  equitable  la  form. — 
When  the  principal  action  is  an  action 
at  law,  the  fact  that  under  state  stat- 
utes the  process  of  attachment  or  garnish- 
ment against  nonresidents  is  equitable 
in  form,  could  not  cut  off  the  right  of  re- 
moval where  diversity  of  citizenship 
exists.  The  right  to  remove  given  by  a 
constitutional  Act  of  Congress  cannot  be 
taken  away  or  abridged  by  state  statutes. 
Courtney  v.  Pradt,  (1905)  196  U.  S.  92, 
25  S.  Ct.  208,  49  U.  S.  (L.  ed.)  398. 

Statute  of  limitations  prescribed  by 
Congress. —  For  such  suits  as  may  be  re- 
moved from  state  courts  into  the  federal 
courts,  Congress  may  prescribe  a  statute 
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of  limitations,  which  is  binding  upon  the 
Btate  courts  as  well  as  upon  the  federal 
courts.  Mitchell  t>.  Clark,  (1884)  110 
U.  S.  642,  4  S.  Ot.  170,  312,  28  U.  S.  (L. 
ed.)  279.  See  also  Arnson  i?.  Murphy, 
(1883)  100  U.  S.  238,  3  S.  Ct.  184,  27 
U.  S.   (L.  ed.)  920. 

"At  any  time  before  the  final  hearing 
or  trial." — An  Act  of  Congress  authoriz- 
ing the  removal  of  a  suit  from  a  state 
court  to  a  United  States  court  "at  any 
time  before  the  final  hearing  or  trial  of 
the  suit"  is  within  the  power  of  Con- 
gress. Home  L.  Ins.  Go.  v.  Dunn,  (1873) 
10  Wall.  226,  22  U.  S.  (L.  ed.)  68.  See 
also  Stephens  v.  Howe,  (N.  Y.  Super.  Ct. 
Spec  T.)   43  How.  Pr.    (N.  Y.)    134. 

Before  and  after  judgment. — This  power 
of  removal  is  not  to  be  found  in  express 
terms  in  any  part  of  the  Constitution;  if 
it  be  given,  it  is  only  given  by  implica- 
tion as  a  power  necessary  and  proper  to 
carry  into  effect  some  express  power.  The 
power  of  removal  is  certainly  not,  in 
strictness  of  language,  an  exercise  of  orig- 
inal jurisdiction  to  have  attached  else- 
where. The  existence  of  this  power  of 
removal  is  familiar  in  courts  acting  ac- 
cording to  the  course  of  the  common  law 
in  criminal  as  well  as  civil  cases,  and 
it  is  exercised  before  as  well  as  after 
judgment.  But  this  is  always  deemed  in 
both  cases  an  exercise  of  appellate .  and 
not  of  original  jurisdiction.  If  then,  the 
right  of  removal  be  included  in  the  ap- 


pellate jurisdiction,  it  is  only  because 
it  is  one  mode  of  exercising  that  power, 
and  as  Congress  is  not  limited  by  the  Con- 
stitution to  any  particular  mode  or  time 
of  exercising  it,  it  may  authorize  a  re- 
moval either  before  or  after  judgment. 
The  time,  the  process,  and  the  manner, 
must  be  subject  to  its  absolute  legislative 
control.  Martin  v.  Hunter,  (1816)  1 
Wheat.  349,  4  U.  S.  (L.  ed.)  97,  reversing 
Hunter  v.  Martin,  (1814)  4  Munf.  (Va.), 
1.  On  the  authority  of  this  case,  it  was 
held  in  Murray  t?.  P.atrie  (1866)  5 
Blatchf.  (U.  S.)  343,  17  Fed.  Cas.  No. 
9,967,  that  the  removal  of  causes  from 
the  state  courts  to  the  Circuit  Courts  of 
the  United  States  might  take  place  after 
as  well  as  before  judgment. 

The  power  of  Congress  to  provide  for 
the  transfer,  before  judgment,  of  cases' 
which  fall  within  the  jurisdiction  of  the 
courts  of  the  United  States,  cannot  be 
questioned.  McCormick  v.  Humphrey, 
(1866)   27  Ind.  149. 

Removing  the  whole  suit. — An .  Act  of 
Congress  authorizing  the  removal  of 
causes  from  state  courts  to  United  States 
Circuit  Courts  on  petition  of  one  non- 
resident defendant  on  the  ground  of  local 
prejudice  is  not  unconstitutional  as  con- 
ferring on  a  federal  court  jurisdiction  to 
try  a  suit  in  which  there  is  also  a  con- 
troversy between  the  plaintiff  and  other 
resident  defendants.  Whelan  v.  New 
York,  etc.,  R.  Co.,  (1888)  35  Fed.  858. 


Power  to  remove  state  criminal  cases. —  The  constitutional  power  of  Con- 
gress to  authorize  the  removal  of  criminal  cases  for  alleged  offenses  against 
state  laws  from  state  courts  to  the  Circuit  Courts  of  the  United  States, 
when  there  arises  a  federal  question  in  them,  is  as  ample  as  its  power  to 
authorize  the  removal  of  a  civil  case. 

Tennessee  *.  Davis,  (1879)   100  U.  S.  271,  25  U.  S.  (L.  ed.)  048. 

Statute  authorizing  remand  to  state  court — The  inferior  courts,  while 
authorized  by  the  Constitution,  owe  their  powers  and  jurisdiction  imme- 
diately to  Congress,  and  can  have  no  powers  not  conferred  by  Congress, 
and  the  same  power  which  has  conferred  jurisdiction  may  take  away  juris- 
diction previously  conferred.  The  clause  in  the  Act  of  March  3,  1887,  that 
11  at  any  time  before  the  trial  of  any  suit  which  is  now  pending  in  any 
Circuit  Court,  or  may  hereafter  be  entered  therein,  and  which  has  been 
removed  to  said  court  from  a  state  court,  on  the  affidavit  of  any  party 
plaintiff  that  he  had  reason  to  believe,  and  did  believe,  that  from  prejudice 
or  local  influence  be  w*s  unable  to  obtain  justice  in  said  state  Qourt,  the 
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Circuit  Court  shall,  on  the  application  of  the  other  party,  examine  into  the 
truth  of  said  affidavit,  and  the  grounds  thereof ;  and,  unless  it  shall  appear 
to  the  satisfaction  of  said  court  that  said  party  will  not  be  able  to  obtain 
justice  in  such  state  court,  it  shall  cause  the  same  to  be  remanded  thereto," 
is  constitutional.  Upon  the  removal  of  a  cause  from  a  state  court,  the 
jurisdiction  is  not  so  utterly  devested  that  it  cannot  be  restored  by  a  proper 
order  of  the  federal  court.  The  effect  of  an  order  remanding  a  cause  is 
simply  the  restoration  of  a  jurisdiction  previously  acquired  by  the  state 
court,  but  held  in  abeyance  during  the  pendency  of  the  cause  in  the  federal 
court,  rather  than  the  investure  of  original  jurisdiction. 

Bird-seye  i\   Shaeffer,    (1888)    37   Fed.  See  title  Judiciary,  vol.  6,  p.  398,  Jud. 

828.     See  also  Manley  v.  Olney,    ( 1887 )       Code,  §  37. 
32  Fed.  709. 

XXIII.  State  Laws  as  Affecting  Federal  Jurisdiction 

1.  Cannot  Abridge  or  Impair  Jurisdiction. —  The  jurisdiction  conferred 
upon  the  national  courts  cannot  be  abridged  or  impaired  by  any  state 
statute. 

Barrow  Steamship  Co.  v.  Kane,  (1898)  of  authority  in  any  form,  directly  or  in- 

170  U.  S.   Ill,   18  S.  Ct.   526,  42  U.   S.  directly,  destroy,  abridge,  limit  or  render 

(L.  ed.)   964.     See  also  Home  Ins.  Co.  t?.  inefficacious.     The  doctrine  is  so  elemen- 

Morse,    (1874)    20   Wall.   453,  22   U.   8.  tary  as  to  require  no  citation  of  author- 

(L.  ed.)    365;   Fidelity  Trust  Co.  v.  Gill  ity  to  sustain  it.     Indeed,  it  stands  out 

Car  Co.,    (1885)    25   Fed.   738;   National  so   plainly   aa  one  of  the   essential   and 

Bank  v.  Sebastian  County,  (1879)  5  Dill.  fundamental  conceptions  upon  which  our 

(U.   S.)    414,    17   Fed.   Cas.   No.    10,040;  constitutional  system  reats  and  the  lines 

Mason  v.  West  Branch  Boom  Co.,  (1858)  which  define  it*  are  so  broad  and  so  ob- 

3  Wall.  Jr.  (C.  C.)  252,  16  Fed.  Cafl.  No.  vious,    that,    unlike   some   of   the    other 

0,232.  powers    delegated    by    the    constitution, 

where   the  lines   of   distinction   are   less 

"  It  may  not  be  doubted  that  the  ju-  clearly  defined,  the  attempts  to  trans- 
dural power  of  the  United  States  aa  ere-  gresa  or  forget  them  have  been  so  infre- 
ated  by  the  Constitution  and  provided  for  quent  as  to  call  for  few  occasions  for 
by  Congress  pursuant  to  its  constitutional  their  statement  and  application."  Harri- 
authority,  is  a  power  wholly  independent  son  v.  St.  Louis,  etc.,  R.  Co.,  (1914)  232 
of  state  action  and  which  therefore  the  U.  S.  318,  34  S.  Ct.  333,  58  U.  S.  (L.  ed.) 
several  states  may  not  by  any  exertion.  621,  L.  R.  A.  1915F  1187. 

2.  Allowing  Attorney's  Pee. — Where  a  writ  of  error  has  been  issued 
from  the  Supreme  Court  of  the  United  States  to  review  a  judgment  of  a 
state  court  granting  a  peremptory  mandamus,  and  such  judgment  was 
affirmed,  the  state  court  is  without  authority  to  allow  the  successful  plain- 
tiff attorney's  fees  for  prosecuting  the  writ  of  error,  as  this  would  impair, 
the  right  of  a  party  to  resort  to  the  federal  court  in  a  proper  case. 

Missouri,  etc.,  Pac.  R.  Co.  v.  Larabee,   (1914)    234  U.  6.  469,  34  S.  Ct  1>7»,  6» 

U.  S.   (L.  ed.)    1398,  L.  R.  A.  1915E  942. 

3.  Substantial  Rights  Given  May  Be  Enforced. — A  state  law  cannot  give 
jurisdiction  to  any  federal  court,  but  it  may  give  a  substantial  right  of 


Art.  HI,  sec.  2]  CONSTITUTION  149 

such  a  character  that  where  there  is  no  impediment  arising  from  the  resi- 
dence of  the  parties,  the  right  may  be  enforced  in  the  proper  federal  tribunal 
whether  it  be  a  court  of  equity,  of  admiralty,  or  of  common  law.  The 
statute  in  such  cases  does  not  confer  the  jurisdiction.  That  exists  already, 
and  it  is  invoked  to  give  effect  to  the  right  by  applying  the  appropriate 
remedy.  This  principal  may  be  laid  down  as  axiomatic  in  our  national 
jurisprudence. 

Ex  p.  McNiel,  (1871)   13  Wall.  243,  20  Louisiana. —  Collier      v.       Stanbrough, 

U.  8.   (L.  ed.)   624.     See  also  the  follow-        (1843)    6  Rob.    (La.)    230. 
nig  cases:  The  ^^  Uw8  ^  never  oonfor  jUril^ 

_   .  diction  on  the  courts  of  the  United  States. 

Vn+ted     States.—  Home     Ins.     Co.     ©.  They  can  only  furnish  rules  to  ascertain 

Morse,    (1874)    20  Wall.   453,  22  U.   8.  the  rights  of  parties,  and  thus  assist  in 

(L.   ed.)    365;   Buford  v.  Holley,    (1886)  the    administration   of    the    proper    rem- 

28  Fed.  683.  edies,  where  the  jurisdiction  is  vested-  by 

the    laws    of    the    United    States.      The 

California. —  Greely        v.        Townsend,  Steam-Boat   Orleans   v.   Phoebus,    (1837) 

(1864)   25  Cal.  614.  11  Pet.  183,  9  U.  S.   (L.  ed.)   677. 

4.  Respecting  Fraudulent  Conveyances. — A  statute  which  provides  that 
"  a  creditor,  without  a  lien,  may  file  a  bill  in  chancery  to  subject  to  the 
payment  of  his  debt  any  property  which  has  been  fraudulently  transferred 
or  attempted  to  be  fraudulently  conveyed  by  his  debtor/'  is  operative  in 
the  courts  of  the  United  States. 

Buford  v.  Holley,  ( 1886 )  28  Fed.  681. 

5.  Requiring  Demand  Before  Suit  Against  County. — A  provision  of  a 
state  statute  requiring  that  before  suit  is  brought  upon  an  unliquidated 
claim  against  a  county  the  same  must  be  presented  to,  and  a  demand  for 
payment  be  made  of,  the  board  of  supervisors,  is  not  intended  to  affect  or 
impair  the  jurisdiction  of  the  federal  courts,  nor  to  deny  the  right  of  citi- 
zens of  other  states  to  sue  therein,  nor  to  control,  limit,  or  impair  the  rights 
and  remedies  of  patentees,  nor  does  it  seek  to  deal  with  subjects  beyond  the 
legislative  control  of  the  state.  Legislation  of  this  character  no  more  affects 
the  jurisdiction  of  the  federal  courts,  or  the  rights  of  citizens  of  other  states, 
than  the  legislation  touching  demand  and  notice  of  nonpayment  of  com- 
mercial paper,  and  many  other  subjects  in  respect  to  which  the  federal 
courts  adopt  the  statutory  enactments  as  the  rule  to  be  followed  by  those 
courts. 

May  v.  Jackson  County,  (1888)  35  Fed.  711. 

6.  Requiring  County  to  Be  Sued  in  the  County  Court.— A  state  statute 
exempting  the  counties  of  the  state  from  suit  elsewhere  than  in  the  Circuit 
Courts  of  the  county  cannot  limit  the  jurisdiction  of  the  federal  courts. 

Cowles  v.  Mercer  County,"  (1868)   7  Wall.  118,  19  U.  S.   (L.  ed.)   86. 
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7.  Domestication  of  Foreign  Corporations. — A  state  statute  which  pro- 
vides that  every  railroad  corporation  of  any  other  state  which  has  thereto- 
fore leased  or  purchased  any  railroad  in  that  state  shall,  within  sixty  days 
from  the  passage  of  the  Act,  file  a  certified  copy  of  its  articles  of  incorpora- 
tion or  charter  with  the  secretary  of  state,  and  shall,  thereupon  become  a 
domestic  corporation,  anything  in  its  articles  of  incorporation  or  charter 
notwithstanding,  does  not  create  a  domestic  corporation  out  of  a  foreign 
corporation  which  has  complied  with  the  provisions  of  the  statute,  so  as  to 
make  it  a  domestic  corporation  within  the  meaning  of  the  Federal  Constitu- 
tion, and  to  subject  it,  as  such,  to  a  suit  by  a  citizen  of  the  state  of  its 
origin. 

St.  Louis,  etc,  R.  Co.  1?.  James,  (1896)  161  U.  S.  564,  16  S.  Ot.  621,  40  U.  S. 
(L.  ed.)    802. 

8.  Restricting  Removal  of  Causes  to  Federal  Courts. — A  statute  which 
requires  the  secretary  of  state  to  declare  the  license  of  any  foreign  corpora- 
tion to  do  business  in  the  state  canceled  immediately  on  receipt  of  notice 
that  it  has  attempted  to  assert  its  right  to  remove  a  cause  to  a  federal 
court,  and  authorizes  the  recovery  of  a  heavy  penalty  for  each  day  it 
thereafter  does  business  in  the  state,  is  invalid'. 

Harrison    v.    St.    LoUia,    etc.,    R.    Co.,  the  decision  in  the  last   case  show    the 

(1914)    232  U.  S.  318,  34  S.  Ct.  333,  68  extremely  narrow  scope  of  the  rulings  in 

U.  S.   (L.  ed.)  621,  L.  R.  A.  1915F  1187,  the  Doyle  and  Prewitt  cases,  and  render 

the  court  saying:     "The  proposition  that  their  inapplicability  to  this  case  certain.** 
the  constitutionality  of  the  statute  and 

the  action  taken  under  it,   is   supported  See  ako  the  following  cases: 

by  the  decisions  in  Doyle  v.  Continental  United    States.*—  Barron    v.    Burnside, 

Ins.  Co.,  94  U.  S.  535,  and  Security  Co.  (1887)    121  U.  S.  197,  7  S.  Ot.  931,   30 

c.   Prewitt,  202  U.   S.  246,  is  we  think  u.    S.    (L.   ed.)    915;    Home   Ins.   Co.    t>. 

plainly  unfounded.     Those  cases  involved  Morse,  (1874)  20  Wall.  458,  20  U.  S.    (L* 

state    legislation    as    to    a    subject    over  %  <&)    355.    Western    Union    Tel.    Co.     t\ 

which  there  was  complete  state  authority,  Frear,    (1914)    216    Fed.    199;    Wc^orn 

that  is,  the  exclusion  from  the  state  of  Union  Tel.  Co.  v.  Julian,  (1909)  169  Fed, 

a  corporation  which  was  so  organized  that  \qq.    Chicago,   etc.,   R.    Co.   «.    Swanger, 

it  had  no  authority  to  do  anything  but  (19o8)    157   Fed.   783;    Chicago,  etc.,    R. 

a  purely  intrastate  business,  and  the  de-  ^  Vm  Becker,   (1887)   32  Fed.  853. 

cisions   rested   upon   the  want  of  power  tmm               ^               ,,.«-«- 

to  deprive  a  state  of  its  right  to  deal  A  0h».--  Thorns  v.  Greenwood,   (1878 :)    7 

with   a   subject  which   was   in   its   com-  Am.  L.  Rec.  320,  6  Ohio  Dec.   (Reprint) 

plete   control,   even   though   an   unlawful  639. 

motive  might  have  impelled  the  state  to  West  Virginia. —  Rece  v.  Newport  News, 
exert   its   lawful   power.      But   that    the  etc.,  Co.,   (1888)   32  W.  Va.  164,  9  S.   E. 
application  of  those  cases  to  a  situation  212,  3  L.  R.  A.  572. 
where   complete   power    in    a   state   over  ^  ,          _     ,,„.,,            ,,« 
the   subject    d«aH   with,   does   not   exist,  But  s«>  Goodrel  v.  Kreichbaum,  (1886) 
has  since  been  so  repeatedly  passed  upon  « "  *a*  *****  *>0  N.  W.  872. 
as  to  cause  the  question  not  to  be  open.  a  statute  forfeiting  the  right  of  a  rail- 
Western  Union  Telegraph  Co.  v.  Kansas,  road  company  to  do  business  in  the  state, 
216  U.  S.  1;  Pullman  Co.  0.  Kansas,  216  and  subjecting  it  to  penalties  in  case   it 
U.  S.  56;  Textbook  Co.  v.  Pigg,  217  U.  S.  ghould  bring  a  suit  in  the  Federal  courts, 
91 ;  Buck  9tove,  etc.,  Co.  v.  Vickers,  226  or  remove  one  from  the  state  to  the  fed- 
U.  S.  205,  and  Herndon  v.  Chicago,  etc.,  eral  courts,  is  invalid.     Herndon  v.  Chi- 
R.  Co.,  218  U.  S.  135.     The  grounds  of  cago,  etc.,  R.  Co.,  (1910)  218  U.  S.  135, 
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80  S.  Ot.  633,  54  U.  S.  (L.  ed.)  070, 
wherein  the  court  said :  "  Moreover,  this 
is  not  a  case  where  the  state  haB  under- 
taken to  prevent  the  coming  of  the  cor- 
poration into  its  borders  lor  the  pur- 
pose of  carrying  on  business.  The  cor- 
poration was  within  the  state,  complying 
with  its  laws,  and  had  acquired,  under 
the  sanction  of  the  state,  a  large  amount 
of  property  within  its  borders,  and  thus 
had  become  a  person-  within  the  state 
within  the  meaning  of  the  constitution, 
and  entitled  to  its  protection.  Under  the 
statute  in  controversy  a  domestic  rail- 
road company  might  bring  an  action  in 
the  Federal  court,  or  in  a  proper  case 
remove  one  thereto,  without  being  sub- 
ject to  the  forfeiture  of  its  right  to  do 
business,  or  to  the  imposition  of  penal- 
ties provided  for  in  the  act.  In  ail  the 
cases  in  this  court,  discussing  the  right 
of  the  states  to  exclude  foreign  corpora- 
tions, and  to  prevent  them  from  remov- 
ing cases  to  the  Federal  courts,  it  has 
been  conceded  that  while  the  right  to  do 
local  business  within  the  state  may  not 
have  been  derived  from  the  Federal  Con- 
stitution the  right  to  resort  to  the  Fed- 
eral courts  is  a  creation  of  the  Constitu- 


tion of  the  United  States  and  the  stat- 
utes paased  in  pursuance  thereof." 

"Any  attempt  to  substantially  discrimi- 
nate between  domestic  corporations  and 
foreign  corporations  admitted  to  do  busi- 
ness in  a  state,  prejudicial  to  the  latter, 
is  invalid,  whether  it  be  by  unequal  taxa- 
tion or  other  substantial  inequality.  Un- 
der such  circumstances,  the  cancellation 
of  the  foreign  corporation  license  by  a 
state  officer  will  be  restrained,"  Western 
Union  Tel.  Oo.  v.  Frear,  (1914)  216  Fed- 
190. 

A  North  Carolina  statute  entitled  "An 
Act  to  provide  a  manner  in  which  foreign 
corporations   may   become   domestic   cor- 

£  orations,"  does  not  have  the  effect  of 
censing  or  pretend  to  license  a  corpo- 
ration to  do  business  wdthin  the  state, 
but  in  legal  intention  and  effect  creates  a 
domestic  corporation,  and  a  corporation 
so  domesticated  cannot  remove  an  action 
into  the  federal  courts  solely  by  virtue 
of  its  prior  incorporation  by  some  other 
state.  Debnam  v.  Southern  Bell  Tele- 
phone, etc.,  Co.,  (1900)  126  N.  C.  831, 
36  S.  E.  269,  65  L.  R.  A.  915. 


As  to  a  corporation  engaged  in  both  interstate  and  intrastate  commerce,  a  state 
statute  providing  that  whenever  a  foreign  corporation  doing  business  in 
the  state  removes  or  makes  application  to  remove  into  a  United  States  court 
any  action  against  it  by  any  citizen  of  the  state,  it  shall  be  the  duty  of  the 
Secretary  of  State  to  revoke  the  license  of  such  corporation  to  do  business 
within  the  state,  is  invalid. 


Donald  v.  Philadelphia,  etc.,  Coal,  etc, 
Co.,  (1916)  241  U.  S.  320,  36  S.  a.  563, 
60  U.  S.   (L.  ed.)    1022. 

A  state  act  providing  that  if  a  foreign 
corporation  on  being  sued  in  the  state 
court  shall  remove  the  cause  to  a  fed- 
eral court,  it  shall  forfeit  its  rights  to 


engage  in  intrastate  commerce  in  the 
state  has  been  held-  in  the  case  of  a  rail- 
road company  not  to  be  unconstitutional 
as  in  violation  of  the  commerce  clause. 
State  v.  Louisville,  etc.,  R.  Co.,  (1910) 
97  Misc.  35,  51  So.  918,  53  So.  454,  Ann* 
Cas.   1912C  1150. 


Cancellation  of  license  of  insurance  company  removing  cause  from  state  court. 
— A  state  statute  declaring  that  if  a  foreign  insurance  company  shall 
remove  any  case  from  its  state  court  into  the  federal  courts,  contrary  to  the 
provisions  of  a  prior  statute,  it  shall  be  the  duty  of  the  secretary  of  state 
immediately  to  cancel  its  license  to  do  business  within  the  state,  is  valid. 
As  such  a  foreign  corporation  is  one  upon  which  any  terms,  conditions,  or 
restrictions  may  be  imposed  which  the  state  may  think  proper,  as  a  condi- 
tion of  coming  into  or  doing  business  within  its  territory,  the  state  has  the 
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correlative  power  to  revoke  or  recall  a  permission  and  the  power  to  judge 
of  the  cases  in  which  the  revocation  shall  be  made. 

!    Doyle  v.  Continental  Ins.  Co.,    (1876)  the  state.     It  gives  the  company  the  op- 

94   U.    S.    542,   24   U.   S.    (L.    ed.)    148,  tion.    This  is  justifiable,  because  the  com- 

w herein  the  court  said:     "  It  is  said  that  plainant   has   no   constitutional   right   to 

we  thus  indirectly  sanction  what  we  con-  do  business  in  that  state;  that  state  has 

demn    when    presented    directly;    to   wit,  authority  at  any  time  to  declare  that  it 

that  we  enable  the  state  of  Wisconsin  to  shall  not  transact  business  there."     See 

enforce  an  agreement  to  abstain  from  the  also  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 

federal  courts.    This  is  an  'inexact  state-  (1906)   202  U.  S.  246,  26  S.  Ct.  619,  50 

merit.'    The  effect  of  our  decision  in  this  TJ.   S.    (L.   ed.)    1013,   6   Ann.   Cas.   317. 

respect  is  that  the  state  may  compel  the  And   compare   Home   Ins.   Co.   t\    Morse, 

foreign  company  to  abstain  from  the  fed-  (1874)   20  Wall.  445,  22  U.  S.   (L.  ed.) 

eral  courts,  or  to  cease  to  do  business  in  366. 


ARTICLE    m,    SECTION    2 

1  In  all  cases  affecting  ambassadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  state  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other  cases  before  mentioned, 
the  Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  exceptions,  and  under  such  regulations  as  the 
Congress  shall  make." 

I.  Original  Jurisdiction  of  Supreme  Court,  164. 

1.  "  Ambassadors,  Other  Public  Ministers  and  Consuls"  154. 

a.  In  General,  154.  ; 

b.  Offense  of  Offering  Violence  to  a  Foreign  Minister,  154. 

c.  Certificate  of  State  Department  Evidence  of  Privilege,  154. 

2.  "  In  Which  a  State  Shall  Be  Party,"  154. 

a.  Limited  to  Cases  Enumerated  in  Preceding  Clause,  154. 

b.  Whether  Party  Plaintiff  or  Party  Defendant,  155, 
j                             c.  Must  Have  Direct  Interest  in  Controversy,  155. 

I  d.  To  Restrain  Violation  of  Laws  of  the  State,  156. 

e.  To  Compel  Performance  of  Obligations,  156. 

/.  Questions  of  Boundary,  156. 
|  (1)  Between  Two  States,  156. 

|  (2)  Between  a  State  and  a  Territory,  157. 

I  g.  Acts  Endangering  Adjacent  State,  157. 

|  ft.  Settlement  of  Public  Debt  as  Between  Old  and  New  State,  157 

\  i.  Obstruction  to  Navigation  by  Bridge,  158. 

j.  Depriving  Adjoining  State  of  Natural  Flow  of  Water,  158. 

k.  Action  on  Judgment  Recovered  by  State  Against  Foreign  Cor- 
poration, 158. 

I.  State  Reorganized  by  Provisional  Government,  158. 

m.  May  Be  Represented  by  Governor,  159. 

n.  Suit  Instituted  by  Attorney-General  Evidence  of  Consent  of 
State,  159. 

3.  Exclusiveness  of  Original  Jurisdiction,  159. 

4.  Congress  Without  Power  to  Enlarge  or  Restrict  Original  Jurisdiction^ 

160. 
6.  Questions  of  Procedure,  160. 

6.  Limit  of  Amount  in  Controversy,  161. 

7.  Power  of  Court  to  Regulate  Process,  161. 

8.  Prize  Causes,  161. 

9.  Mandamus,  161. 

10.  Habeas  Corpus,  162. 

II.  Appellate  Jurisdiction  of  Supreme  Court.  162. 
,  1.  General  Appellate  Power,  162. 

2..  Over  Inferior  Federal  Courts,  162. 

,  [153] 
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3.  Over  State  Tribunals,  163. 

4.  Confined  to  Limits  Prescribed  by  Statute,  164. 

5.  Giving  United  States  Direct  Writ  of  Error  and  Not  Defendant,  165. 

6.  Validity  of  Federal  and  State  Statutes,  165. 

7.  As  to  Law  and  Fads,  165. 

8.  In  Prize  Causes,  166. 

9.  Certiorari  to  Review  Proceedings  of  a  Military  Commission,  166. 
10.  Habeas  Corpus,  167. 

I.  Original  Jurisdiction  of  Supreme  Court 

1.  "Ambassadors,  Other  Public  Ministers  and  Consuls"— a.  In  General. 
—  The  construction  of  the  words  "  ambassadors,  other  public  ministers  and 
consuls,"  used  in  the  clause  defining  the  power  of  appointments,  as  includ- 
ing all  the  contents  of  the  class,  is  confirmed  by  the  use  of  the  same  words  in 
this  clause,  meaning  all  possible  diplomatic  agents  which  any  foreign  power 
may  accredit  to  the  United  States. 

Ambassadors  and  Other  Public  Ministers  of  U.  S.,  (1866)   7  Op.  Atty.-Gen.  209. 

ft.  Offense  of  Offebing  Violence  to  a  Foreign  Minister. — An  indict- 
ment under  an  Act  of  Congress  for  infracting  the  law  of  nations  by  offering 
violence  to  the  person  of  a  foreign  minister  is  not  a  case  "  affecting  ambassa- 
dors, other  public  ministers  and  consuls.' '  It  is  that  of  a  public  prosecu- 
tion, instituted  and  conducted  by  and  in  the  name  of  the  United  States, 
for  the  purpose  of  vindicating  the  law  of  nations,  and  that  of  the  United 
States,  offended,  as  the  indictment  charges,  in  the  person  of  a  public  min- 
ister, by  an  assault  committed  on  him  by  a  private  individual.  It  is  a  case, 
then,  which  affects  the  United  States,  and  the  individual  whom  they  seek 
.  to  punish ;  but  one  in  which  the  minister  himself,  although  he,  was  the  per- 
son injured  by  the  assault,  has  no  concern,  either  in  the  event  of  the  prose- 
cution or  in  the  costs  attending  it. 

U.  S.  v.  Ortega,  (1826)   11  Wheat.  467,  6  U.  S.  (L.  ed.)  521. 

c.  Certificate  of  State  Department  Evidence  of  Privilege. —  The 
Supreme  Court  has  the  right  to  accept  the  certificate  of  the  state  depart- 
ment that  a  party  is  or  is  not  a  privileged  person. 

In  re  Baiz,  (1890)   136  U.  8.  431,  10  S.  Ct.  854,  34  U.  S.  (L.  ed.)  222. 

2.  "  In  Which  a  State  Shall  Be  Party  "—a.  Limited  to  Cases  Enu- 
merated in  Preceding  Clause. —  The  original  jurisdiction  of  the  Supreme 
Court,  in  cases  where  a  state  is  a  party,  refers  to  those  cases  in  which, 
according  to  the  grant  of  power  made  in  the  preceding  clause,  jurisdic- 
tion might  be  exercised  in  consequence  of  the  character  of  the  party,  and  an 
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original  suit  might  be  instituted  in  any  of  the  federal  courts ;  not  to  those 
cases  in  which  an  original  suit  might  not  be  instituted  in  a  federal  court. 
Of  the  last  description  is  every  case  between  a  state  and  its  citizens,  and, 
perhaps,  every  case  in  which  a  state  is  enforcing  its  penal  laws.  In  such 
cases,  therefore,  the  Supreme  Court  cannot  take  original  jurisdiction.  In 
every  other  case,  that  is>  in  every  case  to  which  the  judicial  power 
extends,  and  in  which  original  jurisdiction  is  not  expressly  given,  that 
judicial  power  shall  be  exercised  in  the  appellate  and  only  in  the  appellate 
form. 


Cohen  v.  Virginia,  (1821)  6  Wheat. 
398,  5  U.  S.   (L.  ed.)  257. 

"This  paragraph,  distributing  the  orig- 
inal and  appellate  jurisdiction  of  this 
court,  is  not  to  be  taken  as  enlarging  the 
judicial  power  of  the  United  States  or 
adding  to  the  cases  or  matters  to  which 
by  the  first  paragraph  the  judicial  power 
is  declared  to  extend.  The  question  is, 
therefore,  not  finally  settleu  by  the  fact 
that  the  state  of  Minnesota  is  a  party  to 
this  litigation.  It  must  also  appear  that 
the  case  is  one  to  which  by  the  first  para- 
graph the  judicial  power  of  the  United 
States  extends."  Minnesota  v.  Hitch- 
cock, (1902)  186  U.  S.  383,  22  S.  Ct.  650, 
46  U.  S.   (L.  ed.)   954. 

"The  language  of  the  second  clause  of 
the  second  section  of  Article  III,  'in  all 
cases  in  which  a  state  shall  be  party/ 
means  in  all  the  enumerated  cases  in 
which  a  state  shall  be  a  party,  and  this 


is  stated  expressly  when  the  clause  speaks 
of  the  other  cases  where  appellate  juris- 
diction is  to  be  exercised.  This  second 
clause  distributes  the  jurisdiction  con- 
ferred in  the  previous  one  into  original 
and  appellate  jurisdiction,  but  does  not 
profess  to  confer  any.  The  original  ju- 
risdiction depends  solely  on  the  character 
of  the  parties,  and  is  confined  to  the  cases 
in  which  are  those  enumerated  parties 
and  those  only."  Louisiana  v.  Texas, 
(1900)  176  U.  8.  16,  20  S.  Ct.  251,  44 
U.  S.   (L.  ed.)   347. 

"The  wordB  in  the  Constitution,  'in 
all  cases  *  *  *  in  which  a  state  shall 
be  party,  the  Supreme  Court  shall  have 
original  jurisdiction/  necessarily  refer  to 
all  cases  mentioned  in  the  preceding 
clause  in  which  a  state  may  be  made,  of 
right,  a  party  defendant,  or  in  which  .a 
state  may,  of  right,  be  a  party  plaintiff." 
U.  S.  v.  Texas,  (1892)  143  U.  S.  643,  12 
S.  Ct.  488,  36  U.  S.  (L.  ed.)  285. 


6.  Whether  Party  Plaintiff  or  Party  Defendant. —  The  original 
jurisdiction  vested  by  the  Constitution  in  this  court  over  controversies  in 
which  a  state  is  a  party  is  not  affected  by  the  question  whether  the  state  is  a 
party  plaintiff  or  party  defendant. 

Minnesota  t?.  Hitchcock,  (1902)   185  U.  S.  388,  22  S.  Ct.  650,  46  U.  8.  (L.  ed.)  954. 

c.  Must  Have  Direct  Interest  in  Controversy. — A  state  may  prose- 
cute a  suit  in  the  Supreme  Court  of  the  United  States  when  it  claims  a 
direct  interest  in  the  controversy  and  it  appears  that  the  power  of  the  court 
can  redress  its  wrongs  and  save  it  from  irreparable  injury. 


Pennsylvania  v.  Wheeling,  etc.,  Bridge 
Co.,  (1851)  13  How.  559,  14  U.  S.  (L. 
ed.)  249.  See  also  Oklahoma  v.  Atchi- 
son, et«.,  R.  Co.,  (1911)  220  U.  S.  277, 
31  S.  Ct.  434,  55  U.  S.  (L.  ed.)  465; 
Louisiana  c.  Texas,  (1899)  176  U.  S.  1, 
20  8.  a.  251,  44  U.  S.   (L.  ed.)   347. 

Must  be  nominally  or  substantially  a 
party. — A  case  which  belongs  to  the  ju- 
risdiction of  the  Supreme  Court,  on  ac- 


count of  the  interest  that  a  state  has  in 
the  controversy,  must  be  a  case  in  which 
a  state  is  either  nominally  or  substanti- 
ally the  party.  It  is  not  sufficient  that  a 
state  mav  be  consequently  affected.  Fow- 
ler v.  Lindsay,  (1799)  3  Dall.  411,  1  U. 
S.  (L.  ed.)  658,  holding  that  a  decision 
as  to  the  right  of  soil,  between  individ- 
ual citizen*,  can  never  affect  the  right  of 
a  state  as  to  the  soil  or  jurisdiction. 
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d.  To  Restrain  Violation  op  Laws  op  the  State. —  This  section  doet. 
not  give  the  Supreme  Court  original  jurisdiction,  at  the  suit  of  a  state,  of 
an  injunction  to  prevent  persons  and  corporations,  citizens  of  other  states, 
from  violating  the  penal  or  criminal  laws  of  the  state. 

Oklahoma  v.  Gulf,  etc.,  R.  Co.,  (1911)  220  U.  S.  290,  31  S.  Ct.  437,  56  U.  S. 
(L.  ed.)   469,  Ann.  Cas.  1912C  524. 

e.  To  Compel  Performance  op  Obligations. —  The  Supreme  Court  will 
decline  to  take  jurisdiction  of  suits  between  states  to  compel  the  perform- 
ance of  obligations  which,  if  the  states  had  been  independent  nations,  could 
not  have  been  enforced  judicially,  but  only  through  the  political  department 
of  their  governments. 

Wisconsin  t>.  Pelican  Ins.  Co.,  (1888)  127  U.  S.  288,  8  S.  Ot.  1370,  32  U.  S.  (L.  ed.) 
238. 


/.  Questions  op  Boundary. — (1)  Between  Two  States. —  The  Supreme 
Court  has  jurisdiction  of  questions  of  boundary  between  two  states  of  this 
Union,  and  this  jurisdiction  is  not  defeated  because  in  deciding  that  ques- 
tion it  becomes  necessary  to  examine  into  and  construe  compacts  or  agree- 
ments between  those  states,  or  because  the  decree  which  the  court  may 
render  affects  the  territorial  limits  of  the  political  jurisdiction  and  sover- 
eignty of  the  states  which  are  parties  to  the  proceeding. 


Virginia  v.  West  Virginia,  (1870)  11 
Wall.  55,  20  U.  S.  (L.  ed.)  67.  See  also 
Louisiana  t\  Mississippi,  (1906)  202  U. 
S.  1,  26  S.  Ot.  408,  50  U.  S.  (L.  ed.)  913; 
U.  S.  v.  Texas,  (1892)  143  U.  S.  640,  12 
S.  Ot.  488,  36  U.  S?   (L.  ed.)  286. 

The  Supreme  Court  of  the  United 
States  has  jurisdiction  of  a  suit  brought 
by  one  state  against  another  state  on  a 
question  of  boundary.  "  There  can  be 
but  two  tribunals  under  the  Constitution 
who  can  act  on  the  boundaiies  of  states, 
the  legislative  or  the  judicial  power;  the 
former  is  limited  in  express  terms  to  as- 
sent or  dissent  where  a  compact  or  agree- 
ment is  referred  to  .them  by  the  states; 
and  as  the  latter  can  be  exercised  only 
by  this  court  when  a  state  is  a  party, 
the  power  is  here  or  it  cannot  exist.  For 
these  reasons  we  cannot  be  persuaded  that 
it  could  have  been  intended  to  provide 
only  for  the  settlement  of  boundaries 
when  states  could  agree,  and  to  altogether 
withhold  the  power  to  decide  controver- 
sies on  which  the  state  could  not  agree, 
and  presented  the  most  imperious  call 
for  speedy  settlement."  Rhode  Island  v. 
Massachusetts,  (1838)  12  Pet.  726,  9  U. 
S.  (L.  ed.)  1259,  wherein  the  court  fur- 
ther said:     "When,  therefore,  the  court 


judicially  inspects  the  articles  of  con- 
federation, the  preamble  to  the  Constitu- 
tion, together  with  the  surrender,  by  the 
states,  of  all  power  to  settle  their  con- 
tested boundaries,  with  the  express  grant 
of  original  jurisdiction  to  this  court,  we 
feel  not  only  authorized  but  bound  to  de- 
clare that  it  is  capable  of  applying  its 
judicial  power  to  this  extent  at  least: 
1.  To  act  as  the  tribunal  substituted  by 
the  Constitution  in  place  of  that  which 
existed  at  the  time  of  its  adoption,  on 
the  same  controversies,  and  to  a  like 
effect.  2.  As  the  substitute  of  the  con- 
tending states,  by  their  own  grant,  made 
in  their  most  sovereign  capacity,  confer- 
ring that  pre-existing  power,  in  relation 
to  their  own  boundaries,  which  they  had 
not  surrendered  to  the  legislative  depart- 
ment, thus  separating  the  exercise  of  po- 
litical from  judicial  power,  and  defining 
each." 

A  state  court  has  no  jurisdiction  or 
power  to  establish  a  boundary  line  be- 
tween states.  Such  a  line  must  be  es- 
tablished either  by  compact  of  the  sov- 
ereign states  themselves  or,  if  by  ju- 
dicial proceedings,  then  by  decree  of  the 
United  States  Supreme  Court.  That 
court,  by  a  provision  of  the  United  States 
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constitution    (article   3,   section    2),  has       Lumber   Co.,    (1916)    134   Term.   35,   182 
original   and   exclusive   jurisdiction   over       S.  W.  909. 
such    an    issue.      McQarthy    v.    Carolina 

Right  of  United  States  attorney-general  to  intervene. —  A  question  of  bound- 
ary between  the  states  is  within  the  original  jurisdiction  conferred  on  the 
Supreme  Court.  In  such  a  case  the  attorney-general  of  the  United  States 
may  intervene  and  file  testimony,  without  making  the  United  States  a  parry 
in  the  technical  sense  of  the  term,  but  he  will  have  no  right  to  interfere 
in  the  pleading,  or  evidence,  or  admissions  of  the  states,  or  of  either  of  them, 
and  when  the  case  is  ready  for  argument  the  court  will  hear  the  attorney- 
general  as  well  as  the  counsel  for  the  respective  states,  and  in  deciding  upon 
the  true  boundary  line  will  take  into  consideration  all  the  evidence  which 
may  be  offered  by  the  United  States,  or  either  of  the  states.  But  the  court 
does  not  regard  the  United  States  in  this  mode  of  proceeding  as  either 
plaintiff  or  defendant,  and  they  are,  therefore,  not  liable  to  a  judgment 
against  them  or  entitled  to  a  judgment  in  their  favor. 

Florida  v.  Georgia,   (1864)    17  How.  491,  15  U.  S.   (L.  ed.)    181. 

(2)  Between  a  State  and  a  Territory. —  The  Supreme  Court  cannot  take 
cognizance  of  an  original  suit  brought  by  the  United  States  against  a  state 
to  determine  the  boundary  between  one  of  the  territories  and  such  state. 

U.  S.  v.  Texas,  (1892)    143  U.  S.  641,  a   state  is  not  limited  to  an   action   at 

12   S.   Ot.   488,   36   U.   S.    (L.   ed.)    285,  law,   and   an   Act   of   Congress   requiiing 

holding  that  the  settlement  of  a  dispute  the  institution  of  a  suit  in  equity  to  de- 

as  to  a  boundary  between  a  territory  and  t ermine  such  question   is  constitutional. 

g.  Acts  Endangering  Adjacent  State. —  The  acts  of  one  state  in  seek- 
ing to  promote  the  health  and  prosperity  of  its  inhabitants  by  a  system  of 
public  works  which  endangers  the  health  and  prosperity  of  the  inhabitants 
of  another  and  adjacent  state  create  a  sufficient  basis  for  a  controversy 
within  the  original  jurisdiction  of  the  Supreme  Court. 

Missouri  v.  Illinois,   (1901)    180  U.  S.  mation  that  the  nuisance  must  be  made 

208,  21  S.  Ct.  331,  45  U.  S.  (L.  ed.)  497.  out    upon    determinate    and    satisfactory 

evidence,   that  it  must  not  be  doubtful 

See  also  Missouri  v.  Illinois,  (1906)  200  and  that  the  danger  must  be  shown  to 
U.  S.  496,  26  S.  Ct.  268,  50  U.  S.  (L.  ed.)  be  real  and  immediate.  The  nuisance  set 
572,  wherein  the  court  said:  "The  de-  forth  in  the  bill  was  one  which  would 
cision  upon  the  demurrer  discussed  be  of  international  importance  —  a  visible 
mainly  the  jurisdiction  of  the  court,  and,  change  of  a  great  river  from  a  pure 
as  leave  to  answer  was  given  when  the  stream  into  a  polluted  and  poisoned  ditch, 
demurrer  was  overruled,  naturally  there  The  only  question  presented  was  whether 
was  no  very  precise  consideration  of  the  as  between  the  states  of  the  Union  this 
principles  of  law  to  be  applied  if  the  court  was  competent  to  deal  with  a  situ- 
plain  tiff  should  prove  its  case.  That  was  ation  which,  if  it  arose  between  inde- 
left  to  the  future  with  the  general  inti-  pendent  sovereignties,  might  lead  to  war." 

fc.  Settlement  or  Public  Debt  as  Between  Old  and  New  State. — 
The  Supreme  Court  of  the  United  States  has  jurisdiction  of  a  suit  to  settle 
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the  equitable  proportion  of  the  public  debt  of  the  original  state  of  Virginia 
which  was  assumed  by  the  state  of  West  Virginia  at  the  time  of  its  creation 
as  a  state. 

Virginia  v  West  Virginia,  (1907)  206  U.  S.  290, 27  S.  Ct.  732,    51  U.  S.  (L.  ed.)   1068. 

t.  Obstruction  to  Navigation  by  Bridge. — A  state  may  bring  a  suit 
in  equity  for  the  protection  of  its  property  on  the  same  ground  and  to  the 
same  extent  as  a  corporation  or  individual  may  ask  it.  If  a  bridge  built 
across  a  navigable  river  in  one  state  be  such  an  obstruction  to  the  naviga- 
tion as  to  change  to  any  considerable  extent  the  line  of  transportation 
through  another  state  through  which  also  the  river  flows,  an  injury  is  done 
to  the  latter  state,  and  this  injury  is  of  a  character  for  which  an  action  at 
law  could  afford  no  adequate  redress,  and  presents  a  case  for  the  extraor- 
dinary interposition  of  a  court  of  chancery. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  (1851)  13  How.  561,  14  TJ.  S.  (L.  ed.) 
249. 

j.  Depriving  Adjoining  State  op  Natural  Flow  op  Water. —  The 
jurisdiction  of  the  Supreme  Court  in  controversies  between  states  is  not 
limited  to  such  controversies  as.  prior  to  the  Union,  would  have  been  just 
cause  for  reprisal  by  a  complaining  state  under  the  law  of  nations,  but 
the  court  may  apply  federal,  state,  and  international  law,  as  the  exigencies 
of  the  particular  case  may  demand,  and  may  take  jurisdiction  of  the  ques- 
tion as  to  the  power  of  one  state  of  the  Union  wholly  to  deprive  another  of 
the  benefit  of  water  from  a  river  rising  in  the  former  and,  by  nature,  flow- 
ing into  and  through  the  latter. 

Kansas  t\  Colorado,  (1902)  185  U.  S.  McCarter,  (1908)  209  U.  S.  349,  28  S. 
145,  22  S.  Ct.  552,  46  U.  S.  (L.  ed.)  838.  Ct.  529,  52  U.  S.  (L.  ed.)  828,  14  Ann. 
See   also   Hudson.  County   Water    Co.    v.      Cas.  560. 

k.  Action  on  Judgment  Recovered  by  State  Against  Foreign  Cor- 
poration.—  The  Supreme  Court  has  no  jurisdiction  of  an  action  brought 
by  a  state  upon  a  judgment  recovered  by  that  state  in  one  of  her  own 
courts  against  an  insurance  corporation,  a  citizen  of  another  state,  for 
penalties  imposed  by  a  state  statute  for  not  making  returns  to  the  insurance 
commissioner  of  the  state  as  required  by  that  statute. 

Wisconsin  *.  PeJi«;an  Ins.  Co.,  ( J888)  127  U.  S.  286,  8  S.  Ct.  1370,  13  U.  S.  (L.  ed.) 
239. 

I.  State  Reorganized  by  Provisional  Government. — A  state  reorgan- 
ized by  the  appointment  of  a  provisional  governor  by  the  President  in 
1865,  the  election  of  a  governor  in  1866,  under  the  state  constitution  of 
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that  year,  and  the  subsequent  appointment  of  a  governor  by  the  military 
commander  of  the  district,  was  not  in  condition  to  sue  as  a  state  in  the 
United  States  Supreme  Court. 
Texas  c.  White,  (1868)  7  Wall.  717,  10  U.  S.  (L.  ed.)  227. 

m.  May  Be  Represented  by  Governor. —  Where  the  state  is  a  party, 
plaintiff  or  defendant,  the  governor  represents  the  stater**id  the  suit  may 
be,  in  form,  a  suit  by  him  as  governor  in' behalf  of  the  state,  where  the  state 
is  plaintiff,  and  he  must  be  summoned,  or  notified  as  the  officer  representing 
the  state  where  the  state  is  defendant. 

Kentucky  t?.  Denniaon,  (1860)  24  How.  98,  16  U.  S.  (L.  ed.)  717. 

n.  Suit  Instituted  by  Attorney-General.  Evidence  op  Consent  of 
State. —  The  fact  that  the  attorney-general  of  a  state  has  instituted  proceed- 
ings in  the  Supreme  Court  of  the  United  States  is  sufficient  evidence  that 
the  state  has  consented  to  the  prosecution  of  the  suit  in  its  name. 

Pennsylvania  v.  Wheeling,  etc.,  Bridge  Co.,  (1851)  13  How.  559,  14  U.  S.  (L.  ed.) 
249. 

3.  Exolusiveness  of  Original  Jurisdiction. —  The  original  jurisdiction  of 
the  Supreme  Court,  in  cases  where  a  state  is  a  party,  is  not  made  exclusive 
by  the  Constitution,  and  it  is  competent  for  Congress  to  authorize  suits  by  a 
state  to  be  brought  in  the  inferior  courts  of  the  United  States. 


Ames  v.  Kansas,  (1884)  111  U.  6.  469, 
4  R  Ct.  437,  28  U.  S.  (L.  ed.)  482, 
wherein  the  court  said :  "  In  view  of  the 
practical  construction  put  on  this  provi- 
sion of  the  Constitution  by  Congress  at 
the  very  moment  of  the  organization  of 
the  government,  and  of  the  significant 
fact  that  from  1789  until  now  no  court 
of  the  United  States  has  ever  in  its  actual 
adjudications  determined  to  the  contrary, 
we  are  unable  to  say  that  it  is  not  within 
the  power  of  Congress  to  grant  to  the  in- 
ferior courts  of  the  United  States  juris- 
diction in  cases  where  the  Supreme  Court 
has  been  vested  by  the  Constitution  with 
original  jurisdiction.  It  rests  w}th  the 
legislative  department  of  the  government 
to  say  to  what  extent  such  grants  shall 
be  made,  and  it  may  safely  be  assumed 
that  nothing  will  ever  be  done  to  en- 
croach upon  the  high  privileges  of  those 
for  whose  protection  the  constitutional 
provision  was  intended.  At  any  rate, 
we  are  unwilling  to  say  that  the  power 
to  make  the  grant  does  not  exist."  See 
also  B6rs  t>.  Preston,  (1884)  111  U.  S. 
256,  4  a  Ct.  407i  28  U  S.  (L.  ed.)  419; 
U.  S.  t>.  Ravara,  (1793)  2  Dall.  297,  1 
U.  S.  (L:  ed.)  388;  Alabama  i\  Wolffe, 
(1883)  18  Fed.  837;  Texas  i>.  Lewis, 
(1882)   12  Fed.  &  < 


In  all  cases  of  original  jurisdiction. — 
The  clause  does  not  confer  upon  that 
court  exclusive  jurisdiction  in  such  cases, 
and  it  iB  within  the  power '  of  Congress 
to  grant  to  inferior  courts  of  the  United 
Slates  jurisdiction  in  cases  where  the 
Supreme  Court  has  been  vested  by  the 
Constitution  with  original  jurisdiction 
only.  Louisiana  t>.  U.  S.,  (1887)  22  Ct. 
CI.  88,  affirmed  U.  S.  v.  Louisiana,  ( 1887 ) 
123  U.  8.  36,  8  S.  Ct.  17,  31  U.  S. 
(L.  ed.)   69. 

Statutory  provisions. —  The  word  "  orig- 
inal "  is  used  solely  in  contradistinction 
to  the  word  "appellate,"  and  this  use 
indicates  that  the  former  word  was  not 
intended  to  make  exclusive  the  juris- 
diction which  it  otherwise  qualifies.  So 
much  of  section  687,  R.  8.,  as  pro- 
vides that  the  jurisdiction  of  the  Supreme 
Court  in  suits  in  which  a  consul  is  a 
party  shall  not  be  exclusive,  and  sub- 
division 17  of  section  563,  R.  S.,  which 
provides  that  the  District  Courts  shall 
have  jurisdiction  "of  all  suits  against 
consuls/'  are  valid.  Pooley  v.  Luco, 
(1896)  76  Fed.  147. 

See  title  Judiciary,  vol.  4,  p.  838,  Jud. 
Code,  |  24;  vol.  5,  p.  708,  Jud.  Code,  }  233. 
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4.  Congress  Without  Power  to  Enlarge  or  Restrict  Original  Jurisdic- 
tion.—The  constitutional  limitation  of  the  original  jurisdiction  of  the 
Supreme  Court  is  restrictive  of  any  other  original  jurisdiction.  The  rule 
of  construction  of  the  Constitution  being  that  affirmative  words  of  the  Con- 
stitution declared  in  what  cases  the  Supreme  Court  shall  have  original 
jurisdiction  must  be  construed  negatively  as  to  all  other  cases. 


Ex  p.  Vallandingham,  (1863)  1  Wall. 
252,  17  U.  S.  (L.  ed.)  589.  See  also 
Martin  a  Hunter,  (1816)  1  Wheat.  330, 
4  U.  S.  (L.  ed.)  97,  reversing  Hunter  v. 
Martin,  (1814)  4  Munf.  (Va.)  1 ;  U.  S. 
t\  Haynes,  (1887)  29  Fed.  696. 

Negative  of  jurisdiction  in  other  cases. 

—  The  grant  of  original  jurisdiction  to 
the  Supreme  Court  of  certain  cases  is 
negative  or  exclusive  of  the  exercise  of 
original  jurisdiction  in  other  cases.  "  If 
Congress  remains  at  liberty  to  give  this 
court  appellate  jurisdiction  where  the 
Constitution  has  declared  their  jurisdic- 
tion shall  be  original,  and  original  juris- 
diction- where-  the  Constitution  has  de- 
lared  it  shall  be  appellate,  the  distribu- 
tion of  jurisdiction,  made  in  the  Con- 
stitution, is  form  without  substance." 
Marbury  t?.  Madison,  (1803)  1  Cranch 
174,  3  U.  S.   (L.  ed.)   190. 

"In  the  case  of  Marbiury  t?.  Madison, 
(1803)  1  Cranch  (U.  S.)  174,  the  single 
question  before  the  court,  so  far  as  that 
case  can  be  applied  to  this,  was  whether 
Ihe  legislature  could  give  this  court  orig- 
inal jurisdiction  in  a  case  in  which  the 
Constitution  had  clearly  not  given  it,  and 
in  which  no  doubt  respecting  the  construc- 
tion of  the  article  could  possibly  be 
raised.  The  court  decided,  and  we  think 
very  properly,  that  the  legislature  could 
not  give  original  jurisdiction  in  such  a 
case.  But,  in  the  reasoning  of  the  court 
in  support  of  this  decision,  some  expres- 
sions, ate  used  .which  go  far  beyond  it. 
The  counsel  for  Marbury  had  insisted  on 
the  unlimited  discretion  of  the  legisla- 
ture in' the- apportionment  of  the  judicial 
power;  and  it  is  against  this  argument 
that  the  reasoning  of  the  court  is  directed. 
They  say' that,  if  such  had  been  the  in- 
tention of  the  article,  '  it  would  certainly 
have  been  useless  to  proceed  farther  than 
to  define  the  judicial  power,  and  the  tri- 
bunals in  which  it  should  be  vested.' 
The  court  says  that  such  a  construction 
would  render  the  clause  dividing  the 
jurisdiction  of  the  court  into  original  and 
appellate    totally    useless,    that    '  affirma- 


tive words  are  often,  in  their  operation, 
negative  of  other  objects  than  those  which 
are  affirmed,  and  in  this  case  (in  the  case 
of  Marbury  v.  Madison),  a  negative  or 
exclusive  sense  must  be  given  to  them, 
or  they  have  no  operation  at  all.'  *  It 
cannot  be  presumed,'  adds  the  court, 
that  any  clause  in  the  Constitution  is 
intended  to  be  without  effect,  and  there- 
fore such  a  construction  is  inadmissible 
unless  the  words  require  it.'  The  whole 
reasoning  of  the  court  proceeds  upon  the 
idea  that  the  affirmative  words  of  the 
clause  giving  one  sort  of  jurisdiction 
must  imply  a  negative  of  any  other  sort 
of  jurisdiction,  because  otherwise  the 
words  would  be  totally,  inoperative,  and 
tli  is  reasoning  is  advanced  in  a  case  to 
which  it  was  strictly  applicable.  If  in 
that  case  original  jurisdiction  could  have 
been  exercised,  the  clause  under  con- 
sideration would  have  been  entirely  use- 
less. Having  such  cases  only  in  its  view, 
the  court  lays  down  a  principle  which  is 
generally  correct,  in  terms  much  broader 
than  the  decision,  and  not  only  much 
broader  than  the  reasoning  with  which 
that  decision  is  supported,  but  in  some 
instances  contradictory  to  its  principle. 
The  reasoning  sustains  the  negative  op- 
eration of  the  words  in  that  case,  be- 
cause otherwise  the  clause  would  have  no 
meaning  whatever,  and  because  such  op- 
eration was  necessary  to  give  effect  to  the 
intention  of  the  article.  The  effort  now 
made  is  to  apply  the  conclusion  to  which 
the  court  was  conducted  by  that  reason- 
ing m  the  particular  case  to  one  in  which 
the  words  have  their  full  operation  when 
understood  affirmatively,  and  in  which  the 
negative  or  exclusive  sense  is  to  be  so 
used  as  to  defeat  some  of  the  great 
objects  of  the  article.  To  this  construc- 
tion- the  court  cannot  give  its-  assent. 
The  general  expressions  in  the  case  of 
Marbury  v.  Madison  must  be  understood 
with  the  limitations  which  are  given  to 
them  in  this  opinion;  limitations  which 
in  no  degree  affect  the  decision  in  that 
case  or  the  tenor  of  its  reasoning."  Cohen 
v.  Virginia,  (1821)  6  Wheat.  400,  5  U.  S. 
(L.  ed.)   257. 


5.  Questions  of  Procedure. —  In  dealing  with  such  a  quasi  international 
controversy  as  a  suit  between  states,  there  is  no  municipal  code  governing 
the  matter,:and  the  Supreme.  Court  may  be  called  on  to  adjust  differences 
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that  cannot  be  dealt  with  by  Congress  or  disposed  of  by  the  legislature  of 
either  state  alone.  That  court  therefore,  will  not  consider  objections  on 
matters  of  procedure,  abatement,  and  the  like,  except  so  far  as  they  affect 
the  merits. 

Virginia  e.  West  Virginia,    (1911)   220  U.   S.   496,  26  S.  Ct.  268,  50  U.  S.    (L. 

U.  S.   1.  31  S.  Ct.  330,  5.5  U.  S.   (L.  ed.)*  ed.)    572;  Rhode  Island  v.  Massachusetts, 

353;     Kansas    v.    Colorado,     (1907)     206  (1840)   14  Pet.   (U.  S.)  210,  10  U.  S.   (L. 

U.  S.  46.  27  S.  Ct.  65.5,  51  U.  S.  (L.  ed.)  ed.)    423. 
956;      Missouri    t\    Illinois,    (1906)     200 

6.  Limit  of  Amount  in  Controversy. —  The  original  jurisdiction  of  the 
Supreme  Court  is  conferred  without  limit  of  the  amount  in  controversy, 
and  it  is  questionable  whether  Congress  could  impose  any  such  limit. 

Wisconsin  c.  Pelican  In«.  Co.,  (1888)  127  U.  S.  286,  8  S.  Ct.  1370,  32  U.  8.  (L.  ed.) 
290. 

7.  Power  of  Court  to  Regulate  Process. —  In  all  cases  "where  original 
jurisdiction  is  given  by  this  clause,  the  Supreme  Court  may  regulate  and 
mould  the  process  it  uses  in  such  manner  as  in  its  judgment  will  bfest  pro- 
mote the  purposes  of  justice. 

Kentucky  r.  Dennison,  (1860)  24  How.  not  deprive  the  court  of  the  jurisdiction 

98,  16  U.  S.   (L.  ed.)   707.  conferred;  in  the  absence  of  any  legisla- 
tion by  Congress  the  court  itself  is  au- 

Although  Congress  has  undoubtedly  the  thorized  to  prescribe  its  mode  and  form 

right  to  prescribe  the  process  and  mode  of    proceeding    so    as    to    accomplish    the 

of    proceeding    in    cases    of    which    the  ends  for  which  the  jurisdiction  was  given. 

Supreme  Court  has  original  jurisdiction,  Florida  v.  Georgia,   (1854)    17  How.  491, 

as  fully   as  in  any  other  court,  yet   the  15  U.  S.   (L.  ed.)    181. 
omission  to  legislate  on  the  subject  could 

8.  Prise  Causes. —  An  application  to  intervene  cannot  be  first  made  in 
the  Supreme  Court,  as  such  an  application  is  in  its  nature  original  and  not 
appellate,  and  that  court  has  no  original  jurisdiction  in  prize  causes. 

The  William  Bagaley,    (1866)    5  Wall.        (L.  ed.)  590;  Marbury  v.  Madison,  (1803) 
412,   18  U.   S.    (L.   ed.)    590,   citing  The       1  Cranch  173,  2  U.  S.   (L.  ed.)   60. 
Harrison,   (1816)    1  Wheat.  298,  4  U.  S. 

9.  Mandamus. —  The  Supreme  Court  has  not  power  to  issue  a  mandamus 
to  the  secretary  of  state  of  the  United  States  in  the  exercise  of  original 
jurisdiction.  To  enable  that  court  to  issue  a  mandamus,  it  must  be  shown 
to  be  an  exercise  of  appellate  jurisdiction,  or  to  be  necessary  to  enable  it  to 
exercise  appellate  jurisdiction. 

^Marbury  v.  Madison,   (1803)    1  Cranch  office   of   the  United   States   commanding 

175,    2   U.    S.     (L.    ed.)     60.      See    also  him  to  enter   an   application  for  certain 

M'Cluny  p.    Silliman,    (1817)    2   Wheat.  tracts    of    land.      See   supra,   Control   of 

369,  4  U.  S.  (L.  cd.)  263,  as  to  a  motion  executive  officers  by  motukmu*  or  injun* 

for  a  mandamus  to  a  register  of  the  land  Hon,  p.  03. 
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10.  Habeas  Corpus. —  The  Supreme  Court  may  issue  a  writ  of  habeas 
corpus  in  aid  of  its  original  jurisdiction. 


Ea  p.  Watkins,    (1833)    7  Pet.  572,  8 
U.  S.  (L.  ed.)  786. 


Only  in  aid  of  jurisdiction. —  Except  in 
cases  affecting  ambassadors,  other  public 
ministers,  or  consuls,  and  those  in  which 
a  state  is  a  party,  a  writ  of  habeas 
corpus  can  only  be  issued  by  the  Supreme 
Court  for  the  review  of  a  judicial  decision 
of  some  inferior  officer  .or  court.  Ex  p. 
Hung  Hang,  (1883)  108  U.  8.  552,  2 
a  Ct.  863,  27  U.  S.   (L.  ed.)   811. 


The  Supreme  Court  of  the  United 
States  cannot  issue  any  writ  of  habeas 
corpus  except  when  it  is  necessary  for 
the  exercise  of  a  jurisdiction,  original  or 
appeUate,  given  to  it  by  the  Constitution 
or  laws  of  the  United  States,  and  there- 
fore the  original  jurisdiction  of  the  court 
does  not  extend  to  the  case  of  a  petition 
by  a  private  individual  for  a  habeas  cor- 
pus to  brine  up  the  body  of  an  infant 
daughter  alleged  to  be  unlawfully  de- 
tained from  him.  Em  p.  Barry,  (1844) 
2  How.  65,  11  U.  S.  (L.  ed.)   181. 


II.  Appellate  Jurisdiction  of  Supreme  Court 

1.  General  Appellate  Power. —  Appellate  jurisdiction  is  given  by  the* 
Constitution  to  the  Supreme  Court  in  all  cases  where  it  has  not  original 
jurisdiction;  subject,  however,  to  such  exceptions  and  regulations  as  Con- 
gress may  prescribe.  It  is,  therefore,  capable  of  embracing  every  case 
enumerated  in  the  Constitution  which  is  not  exclusively  to  be  decided  by 
way  of  original  jurisdiction. 


Martin  p.  Hunter,  (1816)  1  Wheat. 
337,  4  U.  S.  (L.  ed.)  97,  reverting  Hunter 
V.  Martin,  (1814)  4  Munf.  (Va.)   1. 

Federalist. —  A  circumstance  which 
crowns  the  defects  of  the  confederation 
remains  yet  to  be  mentioned  —  the  want 
of  a  judicial  power.  Laws  are  a  dead 
letter  without  courts  to  expound  and  de- 
fine their  true  meaning  and  operation. 
The  treaties  of  the  United  States,  to 
have  any  force  at  all,  must  be  considered 
as  part  of  the  law  of  the  land.  Their 
true  import,  as  far  as  -respects  indi- 
viduals, must,  like  all  other  laws,  be 
ascertained  by  judicial  determinations.  To 
produce  uniformity  in  these  determina- 
tions, they  ought  to  be  submitted,  in  the 
last  resort,  to  one  supreme  tribunal.  And 
this  tribunal  ought  to  be  instituted  under 


the  same  authority  which  forms  the 
treaties  themselves.  These  ingredients 
are  both  indispensable.  If  there  is  in 
each  state  a  court  of  final  jurisdiction, 
there  may  be  as  many  different  final  de- 
terminations on  the  same  point  as  there 
are  courts.  There  are  endless  diversi- 
ties in  the  opinions  of  men.  We  often 
see  not  only  different  courts  but  the 
judges  of  the  same  court  differing  from, 
each  other.  To  avoid  the  confusion  which 
would  unavoidably  result  from  the  con- 
tradictory decisions  of  a  number  of  in- 
dependent judicatories,  all  nations  have 
found  it  necessary  to  establish  one  court 
paramount  to  the  rest,  possessing  a 
general  superintendence,  and  authorized 
to  settle  and  declare  in  the  last  resort  a 
uniform  rule  of  civil  justice.  Hamilton, 
in  The  Federalist,  No.  XXII. 


2.  Over  Inferior  Federal  Courts. —  The  judicial  action  of  all  inferior 
courts  established  by  Congress  may  be,  in  accordance  with  the  Constitution, 
subjected  to  the  appellate  jurisdiction  of  the  supreme  judicial  tribunal  of 
the  government. 


U.  S.  v.  Coe,  (1894)  155  U.  S.  82,  15 
S.  Ct.  16,  39  U.  S.  (L.  ed.)  76. 

Not  from  special  tribunals. —  Exclu- 
sively judicial  power  is  conferred  on  the 
Supreme  Court,  and  it  cannot  be  required 
or  authorized  to  exercise  any  other.  The 
court  has  no  appeUate  power  over  Bpecial 
tribunals,  and  cannot,  under  the  Consti- 


tution, take  jurisdiction  of  any  decision, 
upon  appeal,  unless  it  was  made  by  an  in- 
ferior court,  exercising  independently  the 
judicial  power  granted  to  the  United 
States.  It  is  only  from  such  judicial  de- 
cisions that  appellate  power  is  given  to 
the  Supreme  Court.  Gordon  t\  U.  8., 
(1864)    117  U.  8.  699   (appendix). 
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3.  Over  State  Tribunate.—  The  .appellate  power  of  the  United  States 
extends  to  eases  pending  in  the  state  courts,  and  an  Act  of  Congress  author- 
izing the  exercise  of  this  jurisdiction  in  specified  cases,  by  writ  of  error,  is 
supported  by  the  letter  and  spirit  of  the  Constitution. 


Martin  v.  Hunter,  (1816)  1  Wheat.  351, 

4  U.  S.  (L.  ed.)  97,  reversing  Hunter  v. 
Martin,  (1814)  4  Munf.  (Va.)  1.  But 
we  Johnson  v.  Gordon,  (1854)  4  Cal.  368. 

Without  the  Supreme  Court,  as  it  has 
been  constitutionally  and  legislatively 
constituted,  neither  the  Constitution  nor 
the  laws  of  Congress  passed  in  pursuance 
§  of  it,  nor  treaties,  would  be  in  practice 
'  or  in  fact  the  supreme  law  of  the  land, 
and  the  injunction  that  the  judges  in 
every  state  should  be  bound  thereby,  any- 
thing in  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding, 
would  be  useless,  if  the  judges  of  state 
courts,  in  any  one  of  the  states,  could 
finally  determine  what  was  the  meaning 
and  operation  of  the  Constitution  and 
laws  of  Congress,  or  the  extent  of  the 
cbligation  of  treaties.  Dodge  t\  Woolsey, 
11855)  18  How.  356,  15  U.  S.  (L.  ed.) 
401. 

The  Supreme  Court  may  exercise  ap- 
pellate jurisdiction  over  the  judgment  of 
a  6tate  court.  The  Constitution  gives  to 
the  Supreme  Court  appellate  jurisdiction 
in  all  cases  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United 
States.  The  words  are  broad  enough  to 
comprehend  all  cases  of  this  description 
in  whatever  court  they  may  be  decided. 
Cohen  v.  Virginia,  (1821)   6  Wheat.  416, 

5  U.   S.    (L.  ed.)    257. 

Statute  must  be  strictly  foUowed. — 
The  statute  giving  the  United  States 
Supreme  Court   jurisdiction   on   writ   of 


error  to  the  state  supreme  courts  must  be 
strictly  followed.  There  is  no  unlimited 
right  of  appeal  from  such  courts.  Ferris 
l?.  Coow,    (1858)    11   Cal.   175. 

Federalist. —  Here  another  question  oc- 
curs :  What  relation  would  subsist  be- 
tween the  national  and  state  courts  in 
these  instances  of  concurrent  jurisdiction? 
I  answer  that  an  appeal  would  certainly 
lie  from  the  latter  to  the  Supreme  Court 
of  the  United  States.  The  Constitution 
in  direct  terms  gives  an  appellate  juris- 
diction to  the  Supreme  Court  in  all  the 
enumerated  cases  of  federal  cognizance 
in  which  it  is  not  to  have  an  original 
one,  without*  a  single  expression  to  con- 
fine its  operation  to  the  inferior  federal 
courts.  The  objects  of  appeal,  not  the 
tribunals  from  which  it  is  to  be  made, 
are  alone  contemplated.  From  this  cir- 
cumstance, and  from  the  reason  of  the 
thing,  it  ought  to  be  construed  to  extend 
to  the  state  tribunals.  Either  this  must 
be  the  case,  or  the  local  courts  must  be 
excluded  from  a  concurrent  jurisdiction 
in  matter  of  national  concern,  else  the 
judiciary  authority  of  the  Union  may  be 
eluded  at  the  pleasure  of  every  plaintiff 
or  prosecutor.  Neither  of  these  conse- 
quences ought,  without  evident  necessity, 
to  be  involved;  the  latter  would  be  en- 
tirely inadmissible,  as  it  would  defeat 
some  of  the  most  important  and  avowed 
purposes  of  the  proposed  government,  and 
would  essentially  embarrass  its  measures. 
Nor  do  I  perceive  any  foundation  for  such 
a  supposition.  Hamilton,  in  The  Fed- 
eralist, No.  LXXXII. 


The  appellate  power  is  conferred  in  all  cases  enumerated  in  the  general  grant 
of  judicial  power.  It  is  not  confined  to  suits  in  the  inferior  courts  of  the 
United  States,  but  extends  to  all  cases  where  such  question  arises,  whether 
it  be  in  a  judicial  tribunal  of  a  state  or  of  the  United  States. 


Ableman  a  Booth,  (1858)  21  How.  518, 
ie  U.  S.  (L.  ed.)   169. 

Under  an  Act  of  Congress  providing 
that  "a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  a  state,  in 
which  a  decision  in  the  suit  could  be  had, 
where  is  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  and 
the  decision  is  against  their  validity;  or 
where  is  drawn  in  question  the  validity 
of  a  statute  of  or  an  authority  exercised 
unier  any  state,  on  the  ground  of  their 


being  repugnant  to  the  Constitution, 
treaties,  or  laws  of  the  United  States, 
and  the  decision  is  in  favor  of  their 
validity;  or  where  any  title,  right,  privi- 
lege, or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of, 
or  commission  held,  or  authority  exer- 
cised under,  the  United  States,  and  the 
decision  is  against  the  title,  right,  privi- 
lege, or  immunity  specially  set  up  or 
claimed  by  either  party,  under  such  Con- 
stitution, treaty,  statute,  commission,  or 
authority,  may  be  re-examined  and  re- 
versed, or  affirmed  in  the  Supreme  Court 


164 


CONSTITUTION 


[Art.  Ill,  sec.  2 


upon  a  writ  of  error,"  it  was  held  that 
the  court  had  appellate  jurisdiction  to 
revise  and  correct  a  judgment  in  a  suit 
between  two  citizens  of  the  same  state  in 
a  court  in  their  state,  claiming  title 
under  the  same  Act  of  Congress,  as  the 
Constitution,  when  considered  in  connec- 
tion with  the  statute,  would  give  it  a 
more  extensive  construction  than  it  might 
otherwise  receive.  Matthews  v.  Zane, 
(1808)  4  Cranch  (U.  S.)  382.  See  also 
Ferris  v.  Coover,  (1858)  11  Cal.  179,  the 
court  saying;  "That  there  should  be  a 
central  tribunal,  having  power  to  give 
authoritative  exposition  to  the  Constitu- 
tion, and  laws,  and  treaties  of  the  United 
States,  and  which  should  also  possess  the 
power  to  secure  to  every  citizen  the  rights 
to  which  he  is  entitled  under  them,  seems 
to  us  highly  expedient.  The  value  of 
uniformity  of  decisions  where   the   Con- 


stitution and  laws  of  the  federal  govern- 
ment are  to  be  expounded  in  cases  of 
individual  rights,  and  the  importance  of 
the  principle  that  every  citizen  of  the 
United  States  know  the  extent,  and  be 
protected  by  a  tribunal  of  the  highest 
authority  and  free  from  local  prejudices 
or  passions  in  the  enjoyment,  of  all  the 
rights,  exemptions,  and  privileges  with 
which  the  Constitution  and  laws  of  the 
Union  invest  him,  cannot  easily  be  exag- 
gerated. Indeed',  in  order  to  render  the 
Constitution  and  laws  of  the  federal  gov- 
ernment the  same  things  to  the  people  of 
the  United  States,  it  is  necessary  that 
they  receive  their  ultimate  construction 
from  the  same  tribunal;  for  there  is  but 
little  practical  difference  between  two  or 
more  different  constitutions  and  one  con- 
stitution variously  and  differently  con- 
strued." 


4  Confined  to  Limits.  Prescribed  by  Statute. — While  the  appellate 
power  of  the  Supreme  Court  of  the  United  States  extends  to  all  cases  within 
the  judicial  power  of  the  United  States,  actual  jurisdiction  under  the  power 
is  confined  within  such  lipaits  as  Congress  sees  fit  to  prescribe. 


The  Francis  Wright,  (1881)  105  U.  S. 
385,  26  U.  S.  (L.  ed.)  1100.  See  also 
St.  Louis,  etc.,  R.  Co.  v.  Taylor,  (1908) 
210  U.  S.  281,  28  S.  Ct.  616,  52  U.  S. 
(Ia  ed.)    1061. 

u  The  doctrine  of  the  Constitution  and 
of  the  cases  thus  far  may  be  summed  up 
in  these  propositions:  (1)  The  original 
jurisdiction  of  this  court  cannot  be  ex- 
tended by  Congress  to  any  other  cases 
than  those  expressly  defined  by  the  Con- 
stitution. (2)  The  appellate  jurisdiction 
of  this  court,  conferred  by  the  .Constitu- 
tion, extends  to  all  other  cases  within  the 
judicial  power  of  the  United  States.  (3) 
This  appellate  jurisdiction  is  subject  to 
such  exceptions,  and  must  be  exercised 
under  such  regulations,  as  Congress,  in 
the  exercise  of  its  discretion,  has  made 
or  may  see  fit  to  make.  (4)  Congress 
not  only  has  not  excepted  writs  of  habeas 
corpus  and  mandamus  from  this  appellate 
jurisdiction,  but  has  expressly  provided 
for  the  exercise  of  this  jurisdiction  by 
means  of  these  writs."  Ex  p.  Yerger, 
(1868)  8  Wall.  98,  19  U.  S.  (L.  ed.)  332. 


Negation  of  jurisdiction  not  affirmed.— 

The  affirmation  of  appellate  jurisdiction 
in  the  Supreme  Court  by  Acts  of  Congress 
implies  the  negation  of  all  such  jurisdic- 
tion not  affirmed.  Ex  p.  McCardle, 
(1868)  7  Wall.  513,  19  U.  S.  (L.  ed.) 
264.  See  also  Durousseau  v.  U.  S.,  (1810) 
6  Cranch  313,  3  U.  S.  (L.  ed.)  232;  U.  S. 
v.  More,  (1805)  3  Cranch  171,  2  U.  S. 
(L.  ed.)  397;  Wiscart  r.  Dauchy,  (1796) 
3  Dall.  321,  1  U.  S.  (L.  ed.)  619. 

The  Constitution  did  not  undertake  to 
distribute  the  jurisdiction  otherwise  than 
by  expressly  extending  the  original  juris- 
diction of  the  Supreme  Court  to  certain 
named  cases  —  that  subject  being  left  to 
Congress^  the  Constitution  in  that  re- 
spect not  being  self-executing.  Conse- 
quently the  appellate  jurisdiction  of  the 
Supreme  Court  can  only  be  exercised  in 
accordance  with  the  Acts  and  regulations 
of  Congress  upon  that  subject.  Nash- 
ville, etc.,  R.  Co.  v.  Taylor,  (1898)  86 
Fed.  171. 


If  the  judicial  act  had  created  the  Supreme  Court,  without  defining  or  limiting 
its  jurisdiction,  it  must  have  been  considered  as  possessing  all  the  jurisdic- 
tion which  the  Constitution  assigns  to  it.  The  legislature  would  have  exer- 
cised the  power  it  possesses  of  creating  a  Supreme  Court  as  ordained  by 
the  Constitution ;  and,  in  omitting  to  exercise  the  rights  of  excepting  from 


Art.  Ill,  sec.  2}  CONSTITUTION  163 

its    constitutional    powers,    would    have    necessarily    left    those    powers 

undiminished. 

Durous-seau  t\  U.  S.,  (1810)  6  Oranch  313,  3  U.  S.  (L.  ed.)  232.  See  also  U.  S.  v. 
More,   (1805)   3  Oranch  170,  2  U.  6.   (L.  ed.)   397. 

5.  Giving  United  States  Direct  Writ  of  Error  and  Not  Defendant.— 
The  Act  of  Congress  of  March  2,  1907,  chap.  2564,  34  Stat,  at  L.  1246, 
authorizing  a  writ  of  error,  on  behalf  of  the  United  States,  from  the  Dis- 
trict or  Circuit  Courts  directly  to  the  Supreme  Courts  in  all  criminal  cases 
in  which  an  indictment  is  quashed  or  set  aside  or  in  which  a  demurrer  to 
the  indictment  or  any  count  thereof  is  sustained,  where  such  decision  or 
judgment  is  based  upon  the  invalidity  or  construction  of  the  statute  upon 
which  the  indictment  is  founded,  is  not  invalid  because  it  does  not  also 
allow  the  accused  a  writ  of  error  directly  to  the  same  court  when  a 
demurrer  to  the  indictment  or  to  some  count  thereof  is  overruled. 

U.  S.  t?.  Bitty,   (1908)    208  U.  S.  393,  28  S.  Ct.  396,  52  U.  S.   (L.  ed.)  543. 

6.  Validity  of  Federal  and  State  Statutes.— The  Supreme  Court  of  the 
United  States  is  the  ultimate  tribunal  to  determine  whether  laws  enacted 
by  Congress  or  by  the  state  legislatures  or  decisions  of  state  courts  are  in 
conflict  with  the  Constitution  of  the  United  States. 

Dodge  v.  Woolaey,  ( 1865 )  18  How.  347,  cordingly,  it  was  conferred  on  the  general 
15  U.  S.  (L.  ed.)  401,  wherein  the  court  government,  in  clear,  precise,  and  corn- 
Raid  :  "  The  appellate  jurisdiction  of  the  prehensive  terms.  It  is  declared  by  the 
Supreme  Court,  as  it  is,  is  one  of  perfect  Constitution  that  its  judicial  power  shall 
equality  between  the  states  and  the  United  (among  other  subjects  enumerated)  ex- 
States.  It  acts  upon  the  Constitution  and  tend  to  all  cases  in  law  or  equity  arising 
lawB  of  both,  in  the  same  way,  to  the  same  under  the  Constitution  and  laws  of  the 
extent,  for  the  same  purposes,  and  with  United  States,  and  that  in  such  cases,  as 
the  same  final  result.  Neither  the  dignity  well  as  the  others  there  enumerated,  this 
nor  the  independence  of  either  are  lea-  court  shall  have  appellate  jurisdiction, 
sened  by  its  organization  or  action."  both  as  to  law  and  fact,  with  such  ex- 
ceptions  and   under   such   regulations   as 

The  supremacy  of  the  federal  govern-  Congress  shall  make.    Ableman  v.  Booth, 

ment  conferred  by  the  clause  which  de-  (1858)   £1  How.  518,  16  U.  S.   (L.  ed.) 

rlares   that   the   Constitution,   laws,    and  169. 
treaties  of  the  United  States  shall  be  the 

supreme    law,    could    not    peacefully    be  A  decision  of  the  United  States  Supreme 

maintained   unless    it    was    clothed    with  Court  construing  the  Interstate  Commerce 

judicial    power     equally    paramount     in  Clause  of  the  Federal  Constitution  is  final 

authority  to  carry  it  into  execution.    For  and   binding  on   the  state  courts,  and  a 

if   left  to   the   courts   of   justice   of   the  former   decision   of   the   state   courts,   in; 

several  states  conflicting  decisions  would  conflict    therewith,   is    thereby   overruled, 

unavoidably    take    place,    and    the    local  State    v.    Delaye,    (1915)    193   Ala.    500, 

tribunals  could  hardly  be  expected  to  be  68  So.  998,  L.  R.  A.  1915E  640. 
always   free   from   local    influences.      Ac- 

7.  As  to  Law  and  Facts. —  Congress  has  the  power  to  confine  the  juris- 
diction of  the  Supreme  Court  on  appeals  in  admiralty  to  questions  at  law, 
arising  on  the  record. 

The  Francis  Wright,  (1881)  105  U.  8.  court  said:  "Undoubtedly,  if  Congrest 
386,  26  U.  S.   (L.  ed.)    1100,  wherein  the      should  give  an  appeal  in  admiralty  causes, 
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and  say  no  more,  the  facta,  as  well  as  be    given    to    it    in    any    part    of    New 

the  law,  would  be  subjected  to  review  and  England.    There  an  appeal  from  one  jury 

retrial;  but  the  power  to  except  from —  to  another  is  familiar  both  in  language 

take   out   of  —  the   jurisdiction,  'both    as  and   practice,   and   is   even   a  matter   of 

to  law  and  fact,  clearly  implies  a  power  course,  until  there  have  been  two  verdicts 

to    limit   the    effect    of   an    appeal   to    a  on    one    side.      The    word    "appellate," 

review  of  the  law  as  applicable  to  facts  therefore,  will  not  be  understood  in  the 

finally  determined  below.     Appellate  ju-  same  sense  in  New  England  as  in  New 

risdiction  is  invoked  as  well  through  the  York,   which    shows    the    impropriety    of 

instrumentality  of  writs  of  error   as  of  a   technical   interpretation   derived    from 

appeals."  the  jurisprudence  of  any  particular  state. 


The    expression,    taken    in    the    abstract, 
denotes  nothing  more  than  the  power  of 


Federalist. —  The  propriety  of  this  ap- 
pellate jurisdiction  has  been  scarcely  one  tribunal  to  review  the  proceedings  of 
called  in  question  in  regard  to  matters  another,  either  as  to  the  law  or  fact,  or 
of  law;  but  the  clamors  have  been  loud  both.  The  mode  of  doing  it  may  depend, 
against  it  as  applied  to  matters  of  fact  on  ancient  custom  or  legislative  provision 
Some  well-intentioned  men  in  this  state,  (in  a  new  government  it  must  depend  on 
deriving  their  notions  from  the  language  the  latter),  and  may  be  with  or  without 
and  forms  which  obtain  in  our  courts,  the  aid  of  a  jury,  as  may  be  judged 
have  been  induced  to  consider  it  as  an  advisable.  If,  therefore,  the  re-exami- 
implied  supersedure  of  the  trial  by  jury,  nation  of  a  fact  once  determined  by  a 
in  favor  of  the  civil-law  mode  of  trial,  jury  should  in  any  case  be  admitted 
which  prevails  in  our  courts  of  admiralty,  under  the  proposed  Constitution,  it  may 
probate,  and  chancery.  A  technical  sense  be  so  regulated  as  to  be  done  by  a  second 
has  been  affixed  to  the  term  "appellate,"  jury,  either  by  remanding  the  cause  to 
which,  in  our  law  parlance,  is  commonly  the  court  below  for  a  second  trial  of  the 
ueed  in  reference  to  appeals  in  the  course  fact,  or  by  directing  an  issue  immediately 
of  the  civil  law.  But  if  I  am  not  mis*  out  of  the  Supreme  Court.  Hamilton, 
informed,   the'  same  meaning  would   not  in  The  Federalist,  No.  LXXXI. 

8.  In  Prise  Causes. —  In  prize  causes  the  Supreme  Court  can  exercise 
appellate  jurisdiction  only.  An  appellate  jurisdiction  necessarily  implies 
some  judicial  determination,  some  judgment,  decree,  or  order  of  an  inferior 
tribunal  from  which  an  appeal  has  been  taken,  and  by  an  Act  of  Congress 
providing  that  prize  causes  depending  in  the  Circuit  Courts  might  be 
transferred,  upon  the  application  of  all  parties  in  interest,  to  the  Supreme 
Court,  an  attempt  was  inadvertently  made  to  give  to  the  Supreme  Court 
a  jurisdiction  withheld  by  the  Constitution. 

The  Alicia,  (1868)  7  Wall.  573,  19  U.  B.  (L.  ed.)  84. 

9.  Certiorari  to  Review  Proceedings  of  a  Military  Commission. —  The 

appellate  powers  of  the  Supreme  Court,  as  granted  by  the  Constitution, 
are  limited  and  regulated  by  the  Acts  of  Congress,  and  must  be  exercised 
subject  to  the  exceptions  and  regulations  made  by  Congress.  A  writ  of 
certiorari  cannot  be  issued  by  the  Supreme  Court  of  the  United  States 
to  review  the  proceedings  of  a  military  commission.  It  is  not  in  law  or 
equity  within  the  meaning  of  those  terms  as  used  in  the  Constitution,  nor 
is  a  military  commission  a  court  within  the  meaning  of  the  Judiciary  Act 
of  1789. 

Em  p.  Vallandigham,  (1803)   1  Wall.  251,  17  U.  S.  (L.  ed.)  580. 
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10.  Habeas  Corpus. —  In  a  proper  case  the  Supreme  Court,  under  Acts 
of  Congress  giving  jurisdiction  in  cases  of  habeas  corpus,  may,  in  the 
exercise  of  its  appellate  power,  revise  the  decisions  of  inferior  courts"  of  the 
United  States,  and  relieve  from  unlawful  imprisonment  authorized  by  them, 
except  in  cases  within  some  limitations  of  the  jurisdiction  by  Congress. 

Ew  p.  Yerger,  (1868)  8  WaU.  98,  19  Court  is  appellate,  it  must  be  shown  that 
U.  S.  (L.  ed.)  332.  See  Egj  p.  Bollman,  the  court  haa  the  power  in  a  particular 
(1807)  4  Cranch  98,  2  U.  S.  (L.  ed.)  554.       case  to  award  a  habeas  corpus.     Ex  p. 


Milburn,    (1835)    9    Pet.    704,    9   U.    S. 
Power  to  issue  writ  must  be  shown. —       (L.  ed.)  2S0. 
As    the    jurisdiction    of    too    Supremo 
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14  The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by 
jury;  and  such  trial  shall  be  held  in  the  state  where  the  said  crimes 
shall  have  been  committed;  but  when  not  committed  within  any 
state,  the  trial  shall  be  at  such  place  or  places  as  the  Congress  may 
by  law  have  directed." 

I.  Limited  to  Trials  in  the  Federal  Courts,  168. 
II.  Applicable  to  District  op  Columbia  and  Territories,  168. 

III.  Trial  by  Military  Commission,  169. 

IV.  Classes  op  Offenses  Included,  169. 

1.  In  General,  169. 

2.  Petty  Offenses  Not  Included,  169. 

3.  Petty  Larceny,  170. 

4.  Receiving  Stolen  Goods,  170. 

5.  Assault  and  Battery,  170. 

6.  Gambling,  170. 

7.  Violation  of  Food  and  Drugs  Act,  170. 

8.  Proceeding  for  Contempt,  170. 

9.  Proceedings  for  Removal  of  Chinese,  170. 
10.  Suspension  of  Pilot  for  Negligence,  171. 

V.  Right  to  Jury  Trial  in  the  First  Court,  171. 
VI.  Waiver  of  Jury  Trial,  172. 
VII.  "  Where  the  Said  Crimes  Shall  Have  Been  Committed,"  172 

1.  In  General,  172. 

2.  Boundary  of  State  a  Question  of  Fact,  173. 
VIII.  At  Such  Place  as  Congress  May  Direct,  173. 

I.  Limited  to  Trials  in  the  Federal  Courts 

This  article  is  intended  to  define  the  judicial  power  of  the  United  States, 
and  it  is  in  regard  to  that  power  that  the  declaration  is  made  that  the  trial 
of  all  crimes,  except  in  cases  of  impeachment,  shall  be  by  jury. 

Eilwibecker  v.  District  Ct.,   (1890)    134  Hattick,     (1811)      2     Mart.     (La.)      88; 

U.  S.  35,  10  S.  Ct.  424,  33  U.  8.  (L.  ed.)  M\irph?    v.   People,    (1824)    2    Cow.     (X. 

801;    Nashville,  etc.,  R.  Co.  I?.   Alabama,  Y.)    818;    State   v.   Caldwell,    (1894)     115 

(1888)    128  U.  S.  101,  9  S.  Ct.  28,  32  U.  N.  C.  803,  20  S.  E.  523;  Ex  p.  McNeely, 

S.   (L.  ed.)   359;  Ex  p.  Pritchard,  (1800)  (1892)    36  W.  Va.  95,   14  S.   E.  436,   32 

43  Fed.  915;  Spurgeon  a  Rhodes,   (1906)  Am.  St.  Rep.  831,  15  L.  R.  A.  226. 
167   Ind.    1,  78   N.   E.   228;    Territory  * 

n.  Applicable  to  District  of  Columbia  and  Territories 

To  the  District  of  Columbia  this  provision  of  the  Constitution  applies. 

Callan  e.  Wilson,  (1888)   127  U.  S.  549,  8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  203. 

[1681 
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To  the  territories  of  the  United  States  the  provisions  relating  to  trials  by 
jury  for  crimes  and  to  criminal  prosecutions  apply. 
Thompson  v.  Wah,  (1898)  170  U.  S.  347,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.)   1061. 

m.  Trial  by  Military  Commission 

This  provision  was  infringed  by  the  trial  of  a  citizen,  in  a  state  which 
upheld  the  authority  of  the  government  and  where  the  courts  were  open 
and  their  process  unobstructed,  by  a  military  commission,  a  court  not 
ordained  and  established  by  Congress. 

Ba>  p.  Milligan,  (1866)  4  Willi.  115,  18  U.  6.  (L.  ed.)  281. 

IV.  Classes  of  Off enses  Included 

1.  In  General. —  This  provision  is  to  be  interpreted  in  the  light  of  the 
principles  which,  at  common  law,  determined  whether  the  accused,  in  a 
given  class  of  cases,  was  entitled  to  be  tried  by  a  jury.  It  is  not  to  be  con- 
strued as  relating  only  to  felonies  or  offenses  punishable  by  confinement 
in  the  penitentiary.  It  embraces  as  well  some  classes  of  misdemeanors, 
the  punishment  of  which  involves  or  may  involve  the  deprivation  of  the 
liberty  of  the  citizen. 

Cailan   v.    Wilson,    (1888)     127    U.    S.  and  is  to  be  referred  to  the  anxiety  of  the 

549,  8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  223,  people    of    the    states    to    have    in    the 

wherein   the   court   further    said:      "The  supreme  law  of  the  land,  and  so  far  as 

guaranty  of  a  trial  by  jury,  in  the  Third  the   agencies   of  the  general  government 

Article,  implied  a  trial  in  the  mode  and  were     concerned,     a    full     and     distinct 

according  to  the  settled  rules  of  the  com-  recognition   of  those   rules,   as    involving 

men  law;  the  enumeration,  in  the  Sixth  the   fundamental   rights   of  life,   liberty, 

Amendment,  of  the  rights  of  the  accused  and  property."     See  also  Low  t>.  U.  S.f 

in  criminal  prosecutions,  is  to  be  taken  (1909)    169  Fed.  86. 
as  a  declaration  of  what  those  rules  were, 

2.  Petty  Offenses  Not  Included. —  The  class  or  grade  of  offenses  called 
petty  offenses  may,  according  to  the  common  law,  be  proceeded  against 
summarily  in  any  tribunal  legally  constituted  for  that  purpose. 

Joyce  v.    Chillicothe   Foundry,    (1888)  are  comprised  under  the  gentler  name  of 

127   U.  S.  557,  8  S.  Ct.   1311,   32  U.  S.  'misdemeanors'    only."      "In    the    light 

(!».   ed.)    171.      See  also  Low  v.   U.   S.,  of  this  definition  we  can  appreciate  the 

(1909)  169  Fed  86.  action    of   the   convention    which   framed 

the  Constitution.     In  the  draft  of  that 

In  Blackstone's  Commentaries,  book  iv.,  instrument,  as  reported  by  the  committee 

p.   5,  is  given   a  definition  of  the   word  of  five,   the  language  was   '  the  trial   of 

*  crimes ":     "A  crime,  or   misdemeanor,  aU   criminal  -offenses    *     *     *     shall   be 

is  an  act  committed,  or  omitted,  in  viola-  by  jury/  but  by  unanimous  vote  it  was 

tion    of  a    public   law    either   forbidding  amended  so  aB  to  read  '  the  trial  of  all 

or   commanding   it.     This  general  detini-  crimes/     The  significance  of  this  change 

tion    comprehends   both   crimes   and  mis-  cannot  be  misunderstood.    If  the  language 

demeanors;  which,  properly  speaking,  are  had     remained     'criminal     offenses/     it 

mere  synonymous  terms;  though  in  com-  might  have  been  contended  that  it  means 

mon    usage   the   word   '  crimes '    is   made  all   offenses   of   a  criminal   nature,   petty 

to  denote  such  offenses  as  are  of  a  deeper  as  well  as  serious;  but  when  the  change 

and    more  atrocious   dye; -while   smaller  was    made   from    'criminal    offenses'    to 

faults  and  omissions  of  less  consequence  '  crimes/   and  made   in   the  light   of  the 
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popular  understanding  of  the  meaning  of  ment  of  a  jury  the  trial  of  petty  criminal 

the  word   'crimes,'   as   stated   by   Black-  offenses."     Schick   v.   U.   S.,    (1904)    195 

stone,  it  is  obvious  that  the  intent  was  to  U.  S.  69,  24  S.  Gt.  826,  49  U.  8.  (L.  ed.) 

exclude  from  the  constitutional  require-  99,  1  Ann.  Gas.  585. 

3.  Petty  Larceny. —  Petty  larceny  was  never  regarded  at  common  law 
as  a  petty  offense,  but  as  a  felony,  and  was  always  triable  by  jury. 

In  re  Fauklan,  (1892)  20  D.  C.  433. 

4.  Receiving  Stolen  Goods. —  Receiving  stolen  goods  cannot  be  regarded 
as  one  of  the  petty  offenses  which  under  the  Constitution  are  not  to  be  tried 
by  a  jury. 

U.  8.  v.  Jackson,  (1892)  20  D.  G.  427. 

5.  Assault  and  Battery. —  Where  a  party  is  charged  with  not  only  an 
assault,  but  with  beating  and  wounding,  he  is  entitled  to  a  trial  by  jury. 

In  re  Robinson,  (1892)  20  D.  G.  427. 

6.  Gambling. —  (laming,  as  defined  and  punished  by  section  2  of  the  Act 
of  Congress  of  Jan.  31,  1883,  relating  to  the  District  of  Columbia,  is  to  be 
regarded  as  one  of  the  petty  crimes  not  embraced  by  the  provision  of  the 
Constitution  relating  to  trial  by  jury. 

U.  S.  t>.  Herzog,   (1892)   20  D.  C.  431. 

7.  Violation  of  Food  and  Drugs  Act. —  An  offense  under  the  Food  and 
Drugs  Act  of  June  30,  1906,  for  which  no  imprisonment  is  prescribed  for 
the  first  offense,  but  merely  a  fine  not  exceeding  $200,  is  merely  a  "  petty 
offense/' 

Frank  v.  U.  S.,  (1911)   192  Fed,  864. 

8.  Proceeding  for  Contempt. —  In  a  proceeding  for  contempt  the  party 
is  not  entitled  to  a  trial  by  jury. 

In  re  Terry,  (1889)  37  Fed.  651. 

9.  Proceedings  for  Removal  of  Chinese. —  So  much  of  section  4  of  the 
Act  of  May  5,  1892,  known  as  the  "  Geary  Act,"  providing  for  the  impris- 
onment at  hard  labor  for  a  period  not  exceeding  one  year  of  any  Chinese 
person,  or  person  of  Chinese  descent,  convicted  and  adjudged  by  the  com- 
missioner to  be  not  lawfully  entitled  to  be  or  remain  in  the  United  States, 
is  clearly  in  conflict  with  this  clause. 

U.  S.  v.  Wong  Dep  Ken,  (1893)  57  Fed.  The   provision   for   detention   at    hard 

211.     See  also  In  re  Ah  Yuk,  (1893)   53      labor,  to  be  undergone  before  the  Mntence 
Fed.  781.  of  deportation  is  to  be  carried  into  effect, 
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violate*    the    Fifth    Amendment.      Wong  Section  13  of  the'  Act  of  Sept.  13,  1888, 

Wing  v.  U.  S.,  (1895)    163  U.  S.  236,  16  which  provides  that  upon  the  filing  of  an 

S.  Ct.  977,  41  U.  S.   (L.  ed.)    140.  affidavit  which  charges  that  a  person  is 

a   Chinese  person   or  person   of   Chinese 

Section  4  of  the  Chinese  Exclusion  Act  descent,  and  that  he  is  unlawfully  in  the 

of     1892,     providing     "that     any     such  country,    a   warrant  may    issue   for   the 

Chinese  person,  or  person  of  Chinese  de-  arrest  of  such  person,  who  may  be  then 

scent,  convicted  and  adjudged  to  be  not  brought  before  a  commissioner  and  tried 

lawfully  entitled  to  be  or  remain  in  the  upon  the  issues  raised  by  the  allegations 

United   StateB,    shall    be    imprisoned    at  of  the  affidavit,  was  held  by  the  district 

hard  labor  for  a  period  of  not  exceeding  judge  at  chambers  to  be  unconstitutional 

one  year,   and   thereafter   removed    from  for   the   reason  that  persons  other  than 

the  United    States,   as   hereinbefore   pro-  Chinese  may,  by  virtue  of  its  provision, 

vided,"  should  be  construed,  not  as  creat-  be    arrested   and   possibly   deported,   and 

ing  a  criminal  offense,  but  as  prescribing  that  it  fails  to  provide  for  those  protec- 

merely  a  method  of  removal  and  requir-  tions  guaranteed  by  the  Constitution  to 

ing  certain  detention  as  an  incident.     As  persons  within  the  United  States.    U.  S. 

the  statute  does  not  make  provision  for  v.  Coe,  128  Fed.  200,  reversed  in  the  Su- 

a  jury  trial,  it  cannot  be  construed   as  preme  Court,  196  U.  S.  635,  25  S.  Ct.  794, 

creating  a  criminal  offense,  or  as  declar-  49   U.   S.    (L.   ed.)    629,  on   the  ground 

ing    a    punishment    appropriate    thereto,  that  an  appeal  from  the  decision  of  the 

without   rendering   it   obnoxious.     In   re  commissioner  was  an  appeal  to  the  Disr 

Sing  Lee,   (1893)    54  Fed.  337.     See  also  trict  Court  and  not  to  the  district  judge. 
U.  S.   t?.  Hing  Quong  Chow,    (1892)    53 
Fed.  233;  In  re  Ng  Loy  Hoe,   (1892)   53 
Fed.  914. 

10.  Suspension  of  Pilot  for  Negligence. —  The  negligence  of  a  pilot 
which  authorizes  his  suspension  is  not  a  crime  or  criminal  proceeding 
within  the  meaning  of  the  Constitution  of  the  United  States,  and  a  statu- 
tory proceeding  for  his  suspension  is  not  invalid  for  failing  to  provide  for 
trial  by  jury. 

Low  v.  Commissioners  of  Pilotage,  (1830)   R.  M.  Charlt.   (Ga.)   302. 

V.  Bight  to  Jury  Trial  in  the  First  Court 

Except  in  that  class  or  grade  of  offenses  called  petty  offenses,  the  guar- 
anty of  an  impartial  jury  to  the  accused  in  a  criminal  prosecution,  con- 
ducted either  in  the  name,  or  by  or  under  the  authority  of,  the  United 
States,  secures  to  him  the  right  to  enjoy  that  mode  of  trial  from  the  first 
moment,  and  in  whatever  court,  he  is  put  on  trial  for  the  offense  charged. 
In  such  cases  a  judgment  of  conviction,  not  based  upon  a  verdict  of  guilty 
by  a  jury,  is  void.  To  accord  to  the  accused  a  right  to  be  tried  by  a  jury, 
in  an  appellate  court,  after  he  has  been  once  fully  tried  otherwise  than  by  a 
jury,  in  the  court  of  original  jurisdiction,  and  sentenced  to  pay  a  fine  or  be 
imprisoned  for  not  paying  it,  does  not  satisfy  the  requirements  of  the 
Constitution. 

Joyce  t7.    Chillicothe   Foundry,    (1888)  ing    that    in    the    District    of    Columbia 

127  U.  6.  657,  8  S.  Ct.  1311,  32  U.  8.  prosecutions     of     simple     misdemeanors 

(L.  ed.)  171.  should    be    by    information    under    oath, 

without  indictment  by  grand  jury  or  trial 

An  accused  person  is  entitled  to  be  con-  by  petit  jury,  but  any  party  feeling  him- 

victed  or  acquitted  in  the  first  instance  self    aggrieved   by    the   judgment   of   the 

sy  a  jury,  and  an  Act  of  Congress  provid-  court  might  appeal  to  the  criminal  court 
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held  by  a  justice  of %  the  Supreme  Court 
of  the  District  of  Columbia,  and  in  such 
case  the  appeal  shall  be  tried  on  the  in- 
formation filed  in  the  court  below,  certi- 
fied to  the  criminal  court,  by  jury  in  at- 


tendance thereat,  as  though  the  case  had 
originated  therein,  was  held  to  be  invalid. 
Matter  of  Dana,  (1873)  7  Ben.  (U.  S.) 
1,  6  Fed.  Oas.  No.  3,554. 


VI.  Waiver  of  Jury  Trial 

A  waiver  of  a  jury  by  persons  charged  with  crime  and  consent  to  trial 
by  the  court  is  not  in  conflict  with  law. 


Schick  v.  U.  S.,  (1904)  195  U.  S.  67, 
24  S.  Ct.  826,  49  U.  S.  (L.  ed.)  99,  1 
Ann.  Oas.  585. 

Compare  Low  v.  U.  S.,  169  Fed.  86,  in 
which  it  was  held  that  in  a  prosecution 
involving  a  serious  offense  the  district 
attorney  and  the  defendant  cannot  waive 
a  jury  trial,  and  the  court  pointed  out 
that  in  the  ease  of  Schick  v.  U.  S.,  supra, 
the  charge  was  by  information  and  for 
a  petty  offense.  See  also  Dickinson  i?. 
U.  S.,    (1908)    159  Fed.  801. 

Waiver  authorized  by  statute. — An  Act 
of  Congress  providing  "  that  prosecutions 
in  the  Police  Court  (of  the  District  of 
Columbia)  shall  be  on  information  by  the 
proper  prosecuting  officer;  in  all  prosecu- 
tions within  the  jurisdiction  of  said  court, 
in  which,  according  to  the  Constitution 
of  the  United  States,  the  accused  would 
be  entitled  to  a  jury  trial,  the  trial  shall 
be  by  jury,  unless  the  accused  shall  in 
open  court  expressly  waive  such  trial 
by  jury  and  request  to  be  tried  by  the 
judge,  in  which  case  the  trial  shall  be 
by  such  judge,  and  the  judgment  and 
sentence  shall  have  the  same  force  and 
effect  in  all  respects  as  if  the  same  had 
been  entered  and  pronounced  upon  the 
verdict  of  a  jury,"  is  valid.  Belt  r.  U.  S., 
(1894)  4  App.  Cas.  (D.  C.)  32,  in  which 
case  the  court  said:  "  It  is  supposed  to 
antagonize  the  second  section  of  the  Third 
Article  of  the  Constitution,  which  pro- 
vides in  peremptory  terms  that  '  the  trial 
of  all  crimes  shall  be  by  jury.'  And  it  is 
argued  that  there  is  a  distinction  between 
the  peremptory  language  and  the  lan- 
guage, more  or  less  permissive,  of  the 
Sixth  and  Seventh  Amendments  to  the 
Constitution,  the  former  of  which  pro- 
vides that  '  in  all  criminal  cases  the  ac- 


cused shall  enjoy  the  right  to  a  speedy 
and  public  trial/  etc.,  and  the  totter  of 
which  specifies  that  'in  suits  at  common 
law,  where  the  value  in  controversy  shall 
exceed  twenty  dollars,  the  right  of  trial 
by  jury  shall  be  preserved.'  It  is  claimed 
that  while  there  may  be  a  waiver  of  right 
under  these  amendments,  there  can  be  no 
waiver  of  the  right  secured  by  the  third 
article,  and  that  Congress  may  not  val- 
idly authorize  such  waiver.  In  view  of 
the  beneficial  results  sought  to  be  sub- 
served, and  of  the  change  in  public  senti- 
ment and  public  policy  which  we  have 
remarked,  we  would  hesitate  under  any 
circumstances  to  declare  unconstitutional 
an  Act  of  Congress  which  was  enacted, 
not  hastily  and  without  due  considera- 
tion, but  with  special  and  express  refer- 
ence to  constitutional  requirement.  The 
statute  is  not  only  an  expression  of  the 
increasing  necessity  of  dealing  sum- 
marily with  the  minor  crimes  that  harass 
our  society:  it  is  likewise  an  expression 
fully  justified  by  experience  of  the  ability 
of  the  courts  of  law  to  deal  justly  with 
the  accused,  without  the  intervention  of 
juries." 

In  the  absence  of  express  statutory  au- 
thority no  accused  person  can  waive  the 
right  of  trial  by  jury  in  a  criminal  case 
and  elect  to  be  tried  by  the  court.  Belt 
v.  U.  S.,  (1894)  4  App.  Cas.   (D.  C.)   32. 

By  the  waiver  of  a  jury  trial  in  a  police 
court  a  defendant  is  not  bound,  as  the 
police  court  could  not  grant  a  trial  by 
jury  because  it  had  no  power  under  the 
law  to  impanel  a  jury,  and  was  therefore 
so  constructed  as  to  give  the  defendant  a 
legal  trial.  U.  S.  t?.  Herzog,  (1892)  20 
D.  C.  431. 


VII.  "  Where  the  Said  Crimes  Shall  Have  Been  Committed ' 


1.  In  General. — An  indictment  cannot  be  found  in  one  state  of  the  Union 
for  an  offense  committed  in  another ;  it  is  forbidden  by  the  clause.  And  as 
there  can  be  no  original  indictment  for  such  crime,  so  there  can  be  no 
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original  complaint.  In  the  case  of  one  charged  with  crime  in  anotheT  state 
the  proper  course  to  take  is  for  the  complaint  to  be  made  in  the  state  in 
which  the  crime  is  alleged  to  have  been  committed,  and  then  to  make 
demand  for  the  accused,  and  his  arrest  and  removal  under  section  1014, 
R.  S.,  may  be  obtained. 


In  rt  Rosdeitscher,  (1888)  33  Fed.  657. 
See  R.  S.  sec.  1014,  under  title  Criminal 
Jaw,  vqL  2,  p.  654. 

Crimes  committed  against  the  lawB  of 
the  United  States  out  of  the  limits  of  a 
state  are  not  local,  but  may  be  tried  at 
such  place  as  Congress  shall  designate  by 
law,  but  are  local  if  committed  within 
the  state.  They  must  then  be  tried  in 
the  district  in  which  the  offense  was  com- 
mitted, according  to  the  Sixth  Amend- 
ment. U.  S.  t>.  Jackalow,  (1861)  1 
Black  486,  17  U.  S.   (L.  ed.)   225. 

Sending  non-mailable  matter  through 
the  maiL—  Section  3894,  R.  S.,  as 
amended,  providing  in  part  that  "  any 
person  violating  any  of  the  provisions  of 
this  section  may  be  proceeded  against  by 
information  or  indictment  and  tried  and 
punished,  either  in  the  district  at  which 
the  unlawful  publication  was  mailed  or 
to  which  it  is  carried  by  mail  for  delivery 
according  to  the  direction  thereon,  or  at 
which  it  is  caused  to  be  delivered  by  mail 
to  the  person  to  whom  it  is  addressed," 
must  be  construed  in  connection  with  this 
clause  and  the  Sixth  Amendment,  and  the 
clause  that  permits  a  person  accused  of 
crime  to  be  prosecuted  and  tried  for  the 
offense  of  which  he  is  charged,  in  a  court 


held  in  a  state  and  district  other  than 
the  state  and  district  in  which  the  crime 
was  committed,  should  not  be  enforced. 
U.  S.  r.  Comrad,  (1894)  59  Fed.  458/ 
See  section  213  of  the  Penal  Laws  (vol.  7, 
p.  805),  superseding  section  3894,  R.  S. 

Locality  in  insurrection  and  courts 
closed. —  By  this  clause,  treason  or  other 
crime  committed  within  the  limits  of  the 
United  States  can  be  tried  only  within 
the  state  and  judicial  district  within 
which  it  was  committed;  and  the  accused 
has  the  right  to  a  trial  by  jury  in  such 
state  and  district.  If,  therefore,  treason 
has  been  committed  at  Charleston  or  at 
New  Orleans,  it  can  be  tried  only  by  a 
jury  in  South  Carolina  or  Louisiana. 
And  if  the  condition  of  either  of  those 
states  be  such  that  the  judicial  tribunals 
of  the  United  States  cannot  or  will  not 
perform  their  functions,  crimes  there  com- 
mitted, however  atrocious,  cannot  be 
punished  by  the  regular  administration  of 
justice.  Charge  of  Grand  Jury,  (1861) 
1  Sprague  (U.  S.)  602,  30  Fed.  Oas.  No. 
18,273.  See  also  Charge  of  Grand  Jury, 
(1863)  2  Sprague  (U.  S.)  292,  30  Fed. 
Cas.  No.  18,274;  Charge  of  Grand  Jury, 
(1861)  2  Sprague  (U.  S.)  285,  30  Fed. 
Cas.  No.  18,277. 


2.  Boundary  of  State  a  Question  of  Fact. —  The  boundary  of  a  state, 
when  a  material  fact  in  the  determination  of  the  extent  of  the  jurisdiction 
of  a  court,  is  not  a  simple  question  of  law.  The*  description  of  a  boundary 
may  be  a  matter  of  construction,  which  belongs  to  the  court ;  but  the  appli- 
cation of  the  evidence  in  the  ascertainment  of  it  as  thus  described  and 
interpreted,  with  a  view  to  its  location  and  settlement,  belongs  to  the 
jury. 

U.  a  *  Jackalow,  (1661)  1  Black  487,  17  U.  S.  (L.  ed.)  226. 


Vm.  At  Such  Place  as  Congress  May  Direct 

The  words  "  the  trial  shall  be  at  such  place  or  places  as  the  Congress 
may  by  law  have  directed  "  impose  no  restriction  as  to  the  place  of  trial, 
except  that  the  trial  cannot  occur  until  Congress  designates  the  place,  and 


174  CONSTITUTION  [Abt.  Ill,  sec.  2 

must  occur  at  any  place  which  shall  have  been  designated  by  Congress 
previous  to  the  trial. 

Cook  v.  U.  S.j    (1891)    138  U.  S.  182,  risdiction  of  any  particular  state,  shall 

11   S.   Ct.   268,  34  U.   S.    (L.   ed.)    906.  be  in  the  district  where  the  offender  is 

See  also  St.  Louis,  etc.,  R.  Co.  v.  U.  S.,  apprehended,  or  into  which  he  may  first 

(1909)  169  Fed.  69.  be  brought."  See  section  41  of  Judici- 
ary, vol.  5,  p.  468,  and  U.  &  «.  Dawson, 

The  First  Crimes  Act,  passed  April  30,  (1853)    15  How.  488,  14  U.  &    (L.  ed.) 

1790,  ch.  9,  §  8,  1  Stat.  L.  114,  provided  776,  and  Jones  v.  U.  S.,  (1890)   137  U.  B. 

that  "trial  of  crimes  committed  on  the  211,  11  &  Ct  80,  34  U.  &.  (L.  ed.)  691. 
high  seas,  or  in  any  place  out  of  the  ju- 
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"  Treason  against  the  United  States,  shall  consist  only  in  levying  war. 
against  them,  or  in  adhering  to  their  enemies,  giving  them  aid  and 
comfort.  No  person  shall  be  convicted  of  treason  unless  on  the  testi- 
mony of  two  witnesses  to  the  same  overt  act,  or  on  confession  in  open 
court.  The  Congress  shall  have  power  to  declare  the  punishment 
of  treason,  but  no  attainder  of  treason  shall  work  corruption  of 
blood9  or  forfeiture  except  during  the  life  of  the  person  attainted. " 

I.  Power  of  Congress  Limited,  176. 

II.  Constitutional  Definition  of  Treason,  176. 

1.  Statutory  Origin  of  Definition,  176. 

2.  Levying  War,  177. 

a.  Must  Be  an  Actual  Assembly  for  Treasonable  Purpose,  177. 

b.  Opposing  Execution  of  Public  Law  by  Force,  177. 

(1)  In  General,  177. 

(2)  Intent  to  Suppress  Office  and  Compel  Resignation  of 

Officer,  178. 

(3)  Effort  to  Defeat  Execution  of  Law  in  Particular  Instance, 

178. 

(4)  Object  of  a  Local  and  Private  Nature,  178. 

c  Occupation  and  Detention  of  Fortress  Against  the  Government, 
179. 

d.  Levying  War  Against  a  Particular  State,  179. 

e.  Conspiracy  to  Levy  War,  179. 

3.  Giving  Aid  and  Comfort  to  Enemies,  180. 

a.  Who  are  Enemies,  180. 

b.  What  Constitutes  Giving  Aid  and  Comfort,  180. 

c.  Delivering  Up  Prisoners  and  Deserters,  180. 

4.  Words  Oral,  Written,  or  Printed,  180. 

5.  Constructive  Treasons,  181. 

III.  Who  May  Be  Guilty  of  Treason,  181. 

1.  Those  Who  Perform  Any  Part,  181. 

2.  Domiciled  Aliens,  181. 

3.  Status  of  Adherents  to  Confederate  Government,  182. 

IV.  Accessories,  182. 

V.  Evidence  Required  by  the  Constitution,  182. 

1.  No   Application   to    Preliminary    Examinations   or    Proceedings 

Before  Grand  Juries,  182. 

2.  Testimony  of  Two  Witnesses  to  Overt  Act,  183. 

3.  Confession  in  Open  Court,  183. 

4.  Proof  of  Intent,  183. 

VI.  Punishment  Prescribed  by  the  Constitution,  183, 
VH.  Jurisdiction  of  State  Courts,  184. 
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I.  Power  of  Congress  Limited 

No  other  acts  than  those  defined  in  the"  Constitution  can  be  declared' to 
constitute  the  offense.  Congress  can  neither  extend,  nor  restrict,  nor 
define  the  crime.  Its  power  over  the  subject  is  limited  to  prescribing  the 
punishment. 


U.  S.  v.  Greathouse,  (1863)  4  Sawy. 
(U.  S.)   457,  26  Fed.  Cas.  No.  15,254. 

"  The  resentment  so  naturally  enkindled 
against  those  who  are  supposed  to  aim  at 
the  destruction  of  the  only  security  which 
we  enjoy  for  life,  liberty,  and  estate,  leads 
us  frequently  to  include,  under  this  high 
crime,  offenses  greatly  inferior  in  turpi- 
tude, much  less  dangerous  in  their  effects, 
and  in  every  respect  of  a  different  de- 
scription and  tendency.  To  prevent, 
therefore,  as  far  as  possible  every  abuse 
by  the  extension  of  treason  to  offenses 
which  in  time  of  public  agitation  might, 
by  violent  or  corrupt  constructions,  be 
pretended  to  belong  to  it,  there  was  in- 
serted in  our  national  compact  a  rule 
which  was  to  be  binding  on  every  depart- 
ment of  government.  To  define  and  pro- 
vide punishments  for  other  crimes  of  fed- 
eral cognizance  is  left  to  Congress;  but 
with  a  jealousy  on  this  subject,  which  a 
full  knowledge  of  the  excesses  that  had 
so  often  been  committed  in  other  coun- 
tries by  parties  contending  for  dominion 
was  well  calculated  to  excite,  no  other 
trust  was  here  reposed  in  the  legislature 
than  that  of  prescribing  in  what  way 
treason  was  to  be  punished.  For  its 
definition  resort  was  ever  to  be  had  to 
that  great  fundamental  law,  which  was 
to  be  binding  at  all  times,  and  was  not 
liable  to  be  changed  on  a  sudden  emer- 


gency so  as  to  gratify  the  vengeance  or 
promote  the  views  of  aspiring  or  design- 
ing men."  U.  S.  r.  Hoxie,  (1808)  1 
Paine  (U.  S.)  265,  26  Fed.  Cas.  No. 
15,407. 

Congress  cannot  place  among  the  in- 
ferior class  of  offenses  the  crime  declared 
in  the  Constitution  to  be  treason,  but 
can  only  prescribe  the  punishment  for 
treason,  regulate  the  trial,  and  direct  the 
mode  in  which  that  punishment  is  to  be 
executed.  U.  S.  v.  Fries,  (1799)  3  Dall. 
515,  9  Fed.  Cas.  No.  5,126,  1  U.  S.  (L. 
ed.)    701. 

Federalist. —  As  treason  may  be  com- 
mitted against  the  United  Statcc,  the  au- 
thority of  the  United  States  ought  to  be 
enabled  to  punish  it.  But  as  new-fangled 
and  artificial  treasons  have  been  the 
great  engines  by  which  violent  factions, 
the  natural  offspring  of  free  government, 
have  usually  wreaked  their  alternate  ma- 
lignity on  ea<*h  other,  the  convention 
have,  with  great  judgment,  opposed  a 
barrier  to  this  peculiar  danger  by  insert- 
ing a  constitutional  definition  of  the 
crime,  fixing  the  proof  necessary  for  con- 
viction of  it,  and  restraining  the  Congress, 
even  in  punishing  it.  from  extending  the 
consequences  of  guilt  beyond  tile  person 
of  its  author.  Madison,  in  The  Feder- 
alist, No.  XLIT. 


II.  Constitutional  Definition  of  Treason 

1.  Statutory  Origin  of  Definition. —  The  two  species  of  treason  men- 
tioned in  the  Constitution  are  described  in  it  in  language  borrowed  from 
that  of  the  English  statute  of  treasons. 


U.  S.  t>.  Greiner,  (1661)  4  Phila.  (Pa.) 
396,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Cas. 
No.  15,262,  wherein  the  court  said  that 
the  phrase  "  levying  war "  is  therefore 
understood  and  applied  in  the  United 
States  in  the  sense  in  which  it  has  been 
used   in  England. 

The  term  "levying  war,"  having  been 
adopted  by  our  Constitution,  must  be  un- 
derstood in  that  sense  in  which  it  was 
universally  received  in  this  country  when 
the  Constitution  was  framed.  The  sense 
in  which  it  was  received  is  to  be  collected 
from  the  most  approved  authorities  of 
that  nation  from  which  we  have  borrowed 


the  term.    U.  S.  v.  Burr,  (1807)  25  Fed. 
Cas.  No.  14,693. 

This  definition  was  taken  from  the 
statute  of  35  Edw.  III.,  of  England,  and 
which  had  been  several  times  reaffirmed, 
for  the  purpose  of  correcting  abuses  that 
had  grown  up  in  that  kingdom  in  respect 
to  the  law,  both  by  Acts  of  Parliament 
and  the  decisions  of  courts,  under  the 
tyrannical  reigns  of  the  Tudors  and  the 
Stuarts.  Those  abuses  were  well  known 
to  the  founders  of  our  government,  and 
doubtless  led  to  the  peculiar  phraseology 
observable  in  the  definition  of  the  crime, 
namelv,  that  it  shall  consist  only  in  levy- 
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ing  war  against  the  United  States,  or  in 
adhering  to  their  enemies,  giving  them 
aid  and  comfort,  and  to  the  other  equally 
stringent  feature,  that  no  person  shall  be 
convicted  of  the  offense  except  on  the 
testimony  of  two  witnesses  to  the  same 
overt  act.  The  first  prohibits  Congress 
from  making  any  other  acts  of  the  citizen 


than  those  specified,  treason;  and  the 
second  prevents  the  introduction  of  con- 
structive treasons,  which  had  been  en- 
grafted upon  this  statute  of  Edw.  III.  by 
judicial  decisions.  Law  of  Treason, 
(1861)  5  Blatehf.  (TJ.  S.)  549,  30  Fed. 
Cas.  No.  18,271.  See  also  Druecker  v. 
Salomon,   (1867)  21  Wis.  626. 


2.  Levying  War  —  a.  Must  Be  an  Actual  Assembly  fob  Treasonable 
Purpose. —  There  must  be  an  actual  assembly  for  the  purpose  of  effecting 
a  treasonable  purpose,  to  constitute  a  levying  of  war. 

Em  p.  Bollman,  (1807)  4  Cranch  126, 
2  U.  S.  (L.  ed.)  554,  discharging  on  a 
writ  of  habeas  corpus  parties  who  had 
been  committed  on  a  charge  of  treason  in 
the  case  of  U.  S.  c.  Bollman,  (1807)  1 
Cranch  (C.  C.)  373,  24  Fed.  Cas.  No. 
14,622. 


To  constitute  a  levying  of  war  there 
must  be  an  assemblage  of  persons  in 
force,  to  overthrow  the  government,  or 
to  coerce  its  conduct.  The  words  em- 
brace not  only .  those  acts  by  which  war 
is'  brought  into  existence,  but  also  those 
acts  by  which  war  is  prosecuted.  They 
levy  war  who  create  or  carry  on  war. 
The  offense  is  complete,  whether  the  force 
be  directed  to  the  entire  overthrow  of  the 
government  throughout  the  country,  or 
only  in  certain  portions  of  the  country, 
or  to  defeat  the  execution  and  compel  the 
repeal  of  one  of  its  public  laws.  U.  S.  v. 
Greathouse,  (1863)  4  Sawy.  (U.  S.)  457, 
26  Fed.  Cas.  No.  15,254. 

To  constitute  an  actual  levy  of  war 
there  must  be  an  assembly  of  persons, 
met  for  the  treasonable  purpose,  and  some 
overt  act  done,  or  some  attempt  made  by 
them  with  force  to  execute  or  towards 
executing  that  purpose.  There  must  be 
a  present  intention  to  proceed  in  the  exe- 


cution of  the  treasonable  purpose  by 
force.  The  assembly  must  now  be  in  a 
condition  to  use  force,  and  must  intend 
to  use  it,  if  necessary,  to  further,  or  to 
aid,  or  to  accomplish  the  treasonable  de- 
sign. Law  of  Treason,  (1342)  1  Story 
(U.  S.)    614,  30  Fed.  Oas.  No.   18,275. 

If  the  purpose  be  entirely  to  overthrow 
the   government   at   any    one   place,   by 

force,  that  is  a  treasonable  purpose. 
Charge  of  Grand  Jurv,  (1861)  1  Sprague 
(U.  S.)  602,  30  Fed.  Cas.  No.  18,273. 
See  also  Charge  of  Grand  Jury,  (1863) 
2  Sprague  (U.  S.)  292,  30  Fed.  Oas.  No. 
18,274. 

Military  array  unnecessary. —  Although 
there  must  be  force  used,  it  is  not  neces- 
sary that  there  should  be  any  military 
array  or  weapons.  Druecker  x>>  Salomon, 
(1867)  21  Wis.  626. 

Though  no  actual  violence  committed. 
—  Where  a  body  of  men  are  assembled 
for  the  purpose  of  making  war  against 
the  government,  and  are  in  a  condition 
to  make  that  war,  the  assemblage  is  an 
act  of  levying  war  though  no  actual 
violence  may  be  committed.  U.  S.  v. 
Burr,   (1807)   25  Fed.  Cas.  No.  14,693. 


Instigating  treason —  Successfully  to  instigate  treason  is  to  commit  it. 
Charge  of  Grand  Jury,  (1851)  2  Wall.  Jr.  (C.  C.)   134,  30  Fed.  Cas.  No.  18,076. 


b.  Opposing  Execution  of  Public  Law  by  Force —  (1)  In  General. — 
It  is  treason  "  in  levying  war  against  the  United  States  "  for  persons  who 
have  none  but  a  common  interest  with  their  fellow  citizens,  to  oppose  or 
prevent,  by  force,  numbers,  or  intimidation,  a  public  and  general  law  of  the 
United  States,  with  intent  to  prevent  its  operation  or  compel  its  repeal. 
Force  is  necessary  to  complete  the  crime;  but  the  quantum  of  force  is 
immaterial. 

U.  8.  v.  Fries,   (1799)    3  Dall.  515,  9  The  expression  "levying  war"  so  re- 

Fed.  Cas.  No.  5,126,  1  U.  S.  (L.  ed.)  701.      garded  embraces  not  merely  that  act  <4 
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formal  or  declared  war,  but  any  combina-  The  treasonable  design  need  not  be  a 

tion    forcibly   to   prevent  or   oppose   the  direct  and  positive  intention  entirely  to 

execution  or  enforcement  of  a  provision  subvert  or  overthrow  the  government.    It 

of  the  Constitution  or  of  a  public  statute,  will  be  equally  treason  if  the  intention 

if  accompanied  or  followed  by  an  act  of  is  by.  force  to  prevent  the  execution  of 

forcible  opposition  in.  pursuance  of  such  any  one  or  more  general  and  public  laws 

combination.      Charge    to    Grand    Jury,  of  the  government,  or  to  resist  the  exer- 

(1851)  2  Wall.  Jr.   (C.  C.)    134,  30  Fed.  cise  of  any  legitimate  authority   of   the 

Cas.  No.  18,276.  government    in    its    sovereign    capacity. 

Law  of  Treason,  (1842)    1  Story  (U.  S.) 

Persons   engaged   in   forcibly   opposing  614,  30  Fed.  Cas.  No.  16,275. 
the  execution  of  a  draft  commit  the  crime 
of  treason.     Druecker  v.  Salomon,  (1867) 
21  Wis.  626. 

{2)  Intent  to  Suppress  Office  and  Compel  Resignation  of  Officer.-,- The 
commission  of  acts  of  violence  by  a  number  of  persons,  with  the  intention 
to  suppress  an  office  of  excise  and  to  compel  the  resignation  of  the  excise 
officer,  so  as  to  render  an  Act  of  Congress,  in  effect,  null  and  void,  consti- 
tutes the  crime  of  high  treason  in  the  contemplation  of  the  Constitution 
and  law  of  the  United  States. 

U.  S.  v.  Vigol,  (1706)  2  Dall.  346,  28  the  execution  of  an  Act  of  Congress  by 
Fed.  Oae.  No.  16,621,  1  U.  S.  (L.  ed.)  409.       force  and  intimidation,  is  high   treason. 

U.   S.   v.   Mitchell,    (1795)    2   Dall.    348, 

An  insurrection,  whose  object  is  to  sup-  26  Fed.  Cas.  No.  15,788,  1  U.  S.  (L.  ed.) 
press  the  excise  officers,  and  to  prevent      410. 

(3)  Effort  to  Defeat  Execution  of  Law  in  Particular  Instance. —  If  the 
object  be  to  prevent  by  force  the  execution  of  any  public  law  of  the  United 
States,  generally  and  in  all  cases,  that  is  a  treasonable  purpose,  for  it  is 
entirely  to  overthrow  the  government  as  to  one  of  its  laws.  And  if  there 
be  such  an  assemblage  for  the  purpose  of  carrying  such  an  intention  into 
effect  by  force,  it  will  constitute  levying  war.  But  the  sudden  outbreak 
of  a  mob,  or  the  assembling  of  men  in  order,  by  force,  to  defeat  the  execu- 
tion of  the  law,  in  a  particular  instance,  and  then  to  disperse,  without  the 
intention  to  continue  together,  or  to  reassemble  for  the  purpose  of  defeating 
the  law  generally,  in  all  cases,  is  not  levying  war. 

Charge  of  Grand  Jury,  (1801)  1  Spnague  (U.  S.)  602,  30  Fed.  Cas.  No.  18,273.  See 
also  Charge  of  Grand  Jury,  (1863)   2  Sprague   (U.  S.)   292,  30  Fed.  Cas.  No.   18,274. 

(4)  Object  of  a  Local  and  Private  Nature. — When  the  object  of  an  insur- 
rection is  of  a  local  or  private  nature,  not  having  a  direct  tendency  to 
destroy  all  property  and  all  government  by  numbers  and  armed  force,  it 
will  not  amount  to  treason  j  and  in  these  and  other  cases  that  occur,  the  true 
criterion  is  the  intention  with  which  the  parties  assembled. 

U.  S.  v.  Hoxie,  (1808)  1  Paine  (U.  8.)  with  any  degree  of  force,  if  for  a  private 
265,  26  Fed.  Cas.  No.  15,407.  purpose,  is  not  treason.    U.  S.  v.  Hanway, 

(1851)   2  Wall.  Jr.   (C.  C.)    139?  26   Fe4, 

The  resistance  of  the  execution  of  a      Cas.  No.  15,290, 
i*w  of  the  United  Static,  accompanied 
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c.  Occupation  and  Detention  op  Portress  Against  the  Government. 
—  The  occupation  of  a  fortress  by  a  body  of  men  in  military  array,  in 
order  to  detain  it  against  a  government  to  which  allegiance  is  due,  is  treason 
on  the  part  of  all  concerned,  either  in  the  occupation  or  in  the  detention 
of  the  post. 

U.  S.  v.  Gredner,  (1861)  4  Philu.  (Pa.)  306,  18  Leg.  Int.  (Pa.)  149,  26  Fed.  Oaa. 
No.  15,262. 


d.  Levying  War  Against  a  Particular  State. —  There  must,  to  con- 
stitute the  crime,  be  a  levying  of  war  against  the  United  States  in  their 
sovereign  character,  and  not  merely  a  levying  of  war  exclusively  against  the 
sovereignty  of  a  particular  state. 


Law  of  Treason,  (1842)  1  Story  (U.  S.) 
614,  30  Fed.  Cas.  No.  18,275,  wherein  the 
court  said :  "If  the  object  of  an  as- 
sembly of  persons,  met  with  force,  is  to 
overturn  the  government  or  constitution 
of  a  state,  or  to  prevent  the  due  exercise 
of  its  sovereign  powers,  or  to  resist  the 
execution  of  any  one  or  more  of  its  gen- 
eral laws,  but  without  any  intention 
whatsoever  to  intermeddle  with  the  rela- 
tions of  that  state  with  the  national  gov- 
ernment, or  to  displace  the  national  laws 
or  sovereignty  therein,  every  overt  act 
done  with  force  towards  the  execution  of  • 


such  a  treasonable  purpose  is  treason 
against  the  state,  and  against  the  state 
only.  It  is  in  no  just  sense  a  levy  of 
war  against  the  United  States.  But  trea- 
son may  be  begun  against  a  state,  and 
may  be  mixed  up  or  merged  in  treason 
against  the  United  States.  Thus,  if  the 
treasonable  purpose  be  to  overthrow  the 
government  of  the  state,  and  forcibly  to 
withdraw  it  from  the  Union,  and  thereby 
to  prevent  the  exercise  of  the  national 
sovereignty  within  the  limits  of  the  state, 
that  would  be  treason  against  the  United 
States." 


e.  Conspiracy  to  Levy  War. —  To  constitute  the  specific  crime  of  trea- 
son, war  must  be  actually  levied  against  the  United  States.  However 
flagitious  may  be  the  crime  of  conspiring  to  subvert  by  force  the  govern- 
ment of  our  country,  such  conspiracy  is  not  treason.  To  conspire  to  levy 
war,  and  actually  to  levy  war,  are  distinct  offenses.  The  first  must  be 
brought  into  open  action  by  the  assemblage  of  men  for  a  purpose  treason- 
able in  itself,  or  the  fact  of  levying  war  cannot  have  been  committed. 
To  complete  the  crime  of  levying  war  against  the  United  States,  there* 
must  be  an  actual  assemblage  of  men  for  the  purpose  of  executing  a  treason- 
able design. 


Ex  p.  Bollman,  (1807)  4  Cranch  126, 
2  U.  S.  (L.  ed.)  554,  discharging  on  a 
writ  of  habeas  corpus  parties  who  had 
been  committed  on  a  charge  of  treason  in 
the  case  of  U.  S.  v.  Bollman,  (1807)  1 
Crunch  (C.  C.)  373,  24  Fed.  Cas.  No. 
14,622.  See  also  Law  of  Treason,  (1861) 
4  Blatchf.  (U.  S.)  518,  30  Fed.  Gas.  No. 
18,270;  Law  of  Treason,  (1861)  5  Blatchf . 
(U.  S.)  549,  30  Fed.  Cas.  No.  18,271; 
Law  of  Treason,  (1842)  1  Story  (U.  S.) 
614,  30  Fed.  Cas.  No.  18,275. 

A  mere  conspiracy  to  overthrow  the 
government,  however  atrocious  such  con- 


spiracy may  be,  does  not  of  itself  amount 
to  the  crime  of  treason.  Thus,  if  a  con- 
vention, legislature,  junto,  or  other  as- 
semblage, entertain  the  purpose  of  sub- 
verting the  government,  and  to  that  end 
pass  act 8,  resolves,  ordinances,  or  decrees, 
even  with  the  view  of  raising  a  military 
force  to  carry  their  purpose  into  effect, 
this  alone  does  not  constitute  a  levying 
of  war.  Charge  of  Grand  Jury,  (1861) 
1  Spragiie  (U.  S.)  602,  30  Fed.  Cas.  No. 
18,273.  See  also  Charge  of  Grand  Jury. 
(1863)  2  Sprague  (U.  S.)  292.  30  Fed. 
Cas.  No.  18,274, 
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8.  Giving  Aid  and  Comfort  to  Enemies  —  a.  Who  Are  Enemies. —  The 
term  "  enemies/ '  as  used  in  the  second  clause,  according  to  its  settled 
meaning  at  the  time  the  Constitution  was  adopted,  applies  only  to  the  sub- 
jects of  a  foreign  power  in  a  state  of  open  hostility  with  us.  It  does  not 
embrace  rebels  in  insurrection  against  their  own  government.  An  enemy 
is  always  the  subject  of  a  foreign  power  who  owes  no  allegiance  to  our 
government  or  country. 

U.  8.  V.  Greathouse,   (1863)  4  Sawy.   (U.  S.)  457,  26  Fed.  Cas.  No.  15,254, 

ft.  What  Constitutes  Giving  Aid  and  Comfort. —  What  constitutes  the 
overt  act,  under  the  clause  "  adhering  to  their  enemies,  giving  them  aid 
and  comfort,' '  must  depend  very  much  upon  the  facts  and  circumstances 
of  each  particular  case.  There  are  some  acts  of  the  citizen,  in  his  relations 
with  the  enemy,  which  leave  no  room  for  doubt,  such  as  giving  intelligence 
with  intent  to  aid  him  in  his  acts  of  hostility,  sending  him  provisions  or 
money,  furnishing  arms,  or  troops,  or  munitions  of  war;  surrendering  a 
military  post,  etc., —  all  with  a  like  intent.  These  and  kindred  acts  are 
overt  acts  of  treason  by  adhering  to  the  enemy. 

Law  of  Treason,  (1861)  5  Blatchf.  (U.  on  the  nice  metaphysical  distinction  that, 

S.)  549,  30  Fed.  Cas.  No.  18,271.  although    he   knows   that   the   purchaser 

buys  the  goods  for  the  purpose  of  aiding 

Sate  of  goods  to  enemy's  agent. —  "He  the  rebellion,  he  does  not  sell  them  for 

who,  being  bound  by  his  allegiance  to  a  that  purpose.     The   consequences   of   his 

government;  sells  goods  to  the  agent  of  acts  are  too  serious  and  enormous  to  ad- 

an  armed  combination  to  overthrow  that  .mit  of  such  a  plea.     He  must  be  taken 

government,  knowing  that  the  purchaser  to  intend   the   consequences  of  his    own 

buys  them  for  that  treasonable  purpose,  voluntary     act."       Hanauer     v.     Doane, 

is  himself  guilty  of  treason   or   a  mis-  (1870)    12  Wall.  347,  20  U.  S.   (L.  ed.) 

prision  thereof.     He  voluntarily  aids  the  439. 
treason.    He  cannot  be  permitted  to  stand 

c.  Delivering  Up  Prisoners  and  Deserters. —  Delivering  .up  prisoners 
and  deserters  to  an  enemy  is  treason,  and  nothing  but  a  well-grounded  fear 
of  life  will  excuse  the  act. 

U.  S.  v.  Hodges,  (1815)  2  Wheel.  Crim.  (K.  Y.)  477,  26  Fed.  Oas.  No.  15,274. 

4.  Words  Oral,  Written,  or  Printed. —  Words  oral,  written,  or  printed, 
however  treasonable,  seditious,  or  criminal  of  themselves,  do  not  constitute 
an  overt  act  of  treason,  within  the  definition  of  the  crime.  When  spoken, 
written,  or  printed  in  relation  to  an  act  or  acts  which  if  committed  with  a 
treasonable  design  might  constitute  such  overt  act,  they  are  admissible  as 
evidence  tending  to  characterize  it,  and  to  show  the  intent  with  which  the 
act  was  committed.  They  may  also  furnish  some  evidence  of  the  act  itself 
against  the  accused.  This  is  the  extent  to  which  such  publications  may  be 
used,  either  in  finding  a  bill  of  indictment  or  on  the  trial  of  it. 

I*w  of  Treason,  (1861)  6  Blatohi.  (U.  g.)  649,  SO  Fed,  Cm,  No,  18,271, 
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5.  Constructive  Treasons. —  The  provision  that  no  person  shall  be  con- 
victed of  the  offense  except  on  the  testimony  of  two  witnesses  to  the  same 
overt  act  prevents  the  introduction  of  constructive  treasons  which  had  been 
engrafted  upon  the  English  statute  by  judicial  decisions. 


Law  of  Treason,  (1861)  5  Blatchf.  (U. 
8.)  549,  30  Fed.  Cas.  No.  18,271.  See 
U.  8.  v.  Burr,  (1807)  26  Fed.  CaB.  No. 
14,693. 

"Many  of  the  English  cases*  then  con- 
sidered good  law  and  quoted  by  the  best 
text  writers  as  authorities,  have  since 
been  discredited,  if  not  overruled,  in  that 
country.     The   better    opinion    there    at 


present  seems  to  be  that  the  term  'levy- 
ing war'  should  be  confined  to  insurrec- 
tions and  rebellions  for  the  purpose  of 
overturning  the  government  by  force  and 
arms.  Many  of  the  cases  of  constructive 
treason  quoted  by  Foster,  Hale,  and  other 
writers,  would  perhaps  now  be  treated 
merely  as  aggravated  riots  or  felonies." 
U.  S.  t>.  Hanway,  (1851)  2  Wall.  J:\ 
(C.  C.)   139,  26  Fed.  Cat.  No.  16,299. 


m.  Who  May  Be  Guilty  of  Treason 

Those  Who  Perform  Any  Part. —  If  war  be  actually  levied,  that  is, 
if  a  body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force 
a  treasonable  purpose,  all  those  who  perform  any  part,  however  minute,  or 
however  remote  from  the  scene  of  action,  and  who  are  actually  leagued  in 
the  general  conspiracy,  are  to  be  considered  as  traitors. 


Ex  p.  Bollman,  (1807)  4  Cranch  126, 
2  U.S.  (L. ed.)  554, discharging  on  a  writ 
of  habeas  corpus  parties  who  had  been 
committed  on  a  charge  of  treason  in  the 
case  of  U.  S.  t?.  Bollman,  (1807)  1  Cranch 
(C.  C.)  373,  24  Fed.  Cas.  No.  14,622.  See 
also  Law  of  Treason,  (1861)  4  Blatchf. 
(U.  S.)  518,  30  Fed.  Cas.  No.  18,270; 
Charge  of  Grand  Jury,  (1861)  1  Sprague 
(U.  S.)  602,  Fed  Cas.  No.  18,273. 

Those  who  perform  a  part  in  the  pros- 
ecution of  the  war  may  correctly  be-  said 
to  levy  war  and  to  commit  treason  under 
the  Constitution.  U.  S.  v.  Burr,  (1807) 
25  Fed.  Cat.  No.  14,693. 

However  remote  from  the  scene  of 
action. —  If  war  is  actually  declared 
levied,  all  those  who  perform  any  part, 
however  minute,  or  however  remote  from 
the  scene  of  action,  and  who  are  actually 


leagued  in  the  general  conspiracy,  are  to 
.  be  considered  as  traitors.  Such  part 
may  be  performed,  not  only  by  giving 
information  or  other  direct  aid  to  the 
rebels,  but  also  by  acts  which  tend  and 
are  designed  to  defeat,  obstruct,  or  weaken 
our  own  arms.  Charge  of  Grand  Jury, 
(1861)  2  Sprague  (U.  S.)  285,  30  Fed. 
Cas.  No.  18,277.  See  also  U.  8.  P.  Burr, 
(1807)  25  Fed.  Cas.  No.  14,693;  Druecker 
v.  Salomon,  (1867)   21  Wis.  626. 

Treason  may  be  committed  at  places 
remote  from  the  seat  of  the  rebellion, 
by  co-operating  with  the  rebels  and  send- 
ing them  arms  or  intelligence,  or  inten- 
tionally rendering  other  assistance,  and 
the  trial  of  such  offense  will  be  had  in 
the  state  and  district  where  committed. 
Charge  of  Grand  Jury,  (1861)  1  Sprague 
(U.  S.)    602,  30  Fed.  Cas.  No.  18,273. 


2.  Domiciled  Aliens. —  An  alien,  whilst  domiciled  in  the  United  States, 
owes  a  local  and  temporary  allegiance,  which  continues  during  the  period 
of  his  residence,  and  he  is  amenable  to  the  laws  of  the  United  States  pre- 
scribing punishment  for  treason  and  for  giving  aid  and  comfort  to  rebellion. 


Carlisle  v.  U.  S.,   (1872)    16  Wall. 
(1872)  8  Ct.  CL  412. 


154,  21  U.  S.   (L.  ed.)   426.     See  Green's  Case, 
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Treason  Is  a  breach  of  allegiance,  and  can  be  committed  by  him  who  owes 

allegiance/  either  perpetual  or  temporary. 

U.  S.  ».  Wiltberger,  (1820)  5  Wheat.  97,  5  U.  S.  (L.  ed.)  37.  See  also  Charge  to 
Grand  Jury,  (1851)   2  Wall.  Jr.   (C.  C.)   134,  30  Fed.  Oae.  No.  18,276. 

3.  Status  of  Adherents  to  Confederate  Government. —  The  Confederate 
government  was  never  acknowledged  by  the  United  States  as  a  de  facto 
government  in  the  sense  that  adherents  to  it  in  war  against  the  government 
de  jure  did  not  incur  the  penalties  of  treason.  From  a  very  early  period 
of  the  civil  war  to  its  close,  it  was  regarded  as  simply  the  military  represen- 
tative of  the  insurrection  against  the  authority  of  the  United  States. 

Thorington  c.  Smith,  (1868)  8  Wall.  1,  19  U.  S.  (L.  ed.)  S61.  See  also  Sprott  v. 
U.  S.,  (1874)  20  WaU.  464,  22  U.  S.   (L.  ed.)   371. 

IV.  Accessories 

In  treason  there  are  no  accessories ;  all  who  engage  in  the  rebellion  at  any 
stage  of  its  existence,  or  who  designedly  give  it  any  species  of  aid  and 
comfort,  in -whatever  part  of  the  country  they  may  be,  stand  on  the  same 
platform;  they  are  all  principals  in  the  commission  of  the  crime;  they  are 
all  levying  war  against  the  United  States. 

U.  S.  t\  Greathouse,  (1863)'  4  Sawy.  (U.  S.)  457,  26  Fed.  Cas.  No.  16,254.  See 
also  Fries's  Case,    (1800)    p  Fed.  Cas.  No.  5,127. 

V.  Evidence  Required  by  the  Constitution 

1.  No  Application  to  Preliminary  Examinations  or  Proceedings  Before 
Grand  Juries. —  The  provisions,  of  the  Constitution  relating  to  the  evidence 
necessary  to  convict  of  treason  apply  only  to  the  trial  of  indictments,  and 
are  inapplicable  to  proceedings  before  grand  juries,  or  to  preliminary 
examinations. 

U.  S.  t\  Greiner,  (1861)  4  Phila.  (Pa.)  the  language  of  the  English  statutes  and 

396,  18  Leg.  Int.   (Pa.)   149,  26  Fed.  Cas.  the    words    of    the    Constitution.      Those 

No.  15,262,  wherein  the  court  said :  "  This  statutes  enacted  that  no  person  should  he 

appears  to  have  been  the  opinion  of  Chief  indicted   or  convicted  of   treason,  unless, 

Justice  Marshall    (1   Burr  Tr.   196),  and  etc.    The  Constitution,  omitting  the  word 

likewise    of    my    judicial    predecessor    in  *  indicted '    uses    the    single    word    '  con- 

this    district     (Charge    to    Grand    Jury,  victed. '     The   difference   in   language,   to 

(1851)   2  Wall.  Jr.   (C.  C.)    138).     Judge  which    the    attention    of    Chief    Justice 

Iredell   had,    indeed,    been    previously   of  Marshall  was  doubtless  directed,  though 

a  different  opinion.     I  Whart.   State  Tr.  he  does  not  mention  it,  seems  to  be  de- 

480.     His  impression  had  probably  been  cisive  of  the  question.     The  intention  of 

derived   from   the  opinions   which,   under  the  framers  of  the  Constitution  must  have 

the  statutes  1  Edw.  VI.,  c.  12,  sec.  22;  6  been   to  restrain   the   application   of   the 

Edw.  VI.,  c.  11,  sec.  11;  and  7  Wm.  III.,  prescribed   rule  of  evidence  to   the   trial 

c.    3,    had    prevailed    in    England.      See  of  the  indictment.     A  person  should  not, 

Fenwickls    Case,    13    How.    St.    Tr.    537,  however,  be  indicted  or  imprisoned  under 

and    Maclanete    Case,    26    How.    St.    Tr.  a   charge   of    treason   when    there    is    no 

731.    As  the  point  has  never  been  directly  rational   probability   that   the  charge,   if 

decided  in  the  United  States,  it  may  not  true,  can  be  proved  by  two  witnesses  on 

be  amiss  to  mention  a  difference  between  the  future  trial." 
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2.  Testimony  of  Two  Witnesses  to  Overt  Act. —  Of  the  overt  act  of 
treason  there  must  be  proof  by  two  witnesses,  and  if  there  be  testimony 
by  four  witnesses  that  the  defendant  was  at  a  certain  place,  at  a  great  dis- 
tance from  his  home,  and  that  he  was  armed,  that  the  conspiracy  was 
formed  at  that  place,  and  that  the  defendant  was  actually  passed  on  the 
march  to  the  place  where  the  treasonable  acts  were  to  be  carried  out,  the 
evidence  is  sufficient,  even  if  there  be  testimony  of  only  one  witness  as  to 
his  actual  presence  at  the  place  of  attack. 

U.  S.  t\  Mitchell,  (1795)  2  Dall.  348,  36  Fed.  Cae.  No.  15,788,  1  U.  S.  (L.  ed.)  410. 

3.  Confession  in  Open  Court. —  When  a  confession  is  made  out  of  court 
it  is  not  itself  sufficient  to  convict  although  proved  by  two  witnesses. 

U.  S.   r.  Fries,    (1799)    3  Dall.  515,  9  would  not,  in  connection  with  the  testi- 

Fed.  Cas.  No.  5,126,  1  U.  S.  (L.  ed.)   760.  mony  of  a  single  witness  to  the  overt  act, 

suffice  to  warrant  a  conviction.     U.  S.  r. 

Admissions  made  voluntarily  by  an  ac-  Greiner,    (1861)    4  Phila,    (Pa.)    396,  IS 

cused  person  after  his  arrest  are  not  cqji-  Leg.   Int.    (Pa.)    149,   26   Fed.   Cas.   No. 

fessions    contemplated    by    the    Constitu-  15,262. 
tion,  and,  upon  the  trial  of  an  indictment, 

4.  Proof  of  Intent.—  The  intent  may  be  proved  by  one  witness,  collected 
from  circumstances,  or  even  by  a  single  fact. 

U.  S.  v.  Fries,  (1799)  3  Dall.  515,  9  Fed.  Oas.  No.  5,126,  1  U.  S.  (L.  ed.)  701. 

A  declaration  by  one  accused  accompanying  the  overt  act  laid  in  the  indict- 
ment may  be  given  in  evidence  to  show  the  intent  with  which  the  act  was 
done. 

U.  S.  v.  Lee,  (1814)   2  Cranch  (C.  C.)  the   confession   of   the   prisoner   may   be 

104,  26  Fed.  Cas.   No.   15,584.     See  also  given  in  evidence  as  corroboratory  proof 

U.  S.  v.  Fries,  (1799)  3  Dall.  515,  9  Fed.  of  the  intent. 
Cas.  No.  5,126,  1  U.  S.  (L.  ed.)  701,  that 

VI.  Punishment  Prescribed  by  the  Constitution 

What  was  intended  by  the  constitutional  provision  is  free  from  doubt. 
In  England  attainders  of  treason  worked  corruption  of  blood  and  perpetual 
forfeiture  of  the  estate  of  the  person  attained,  to  the  disinherison  of  his 
heirs,  or  of  those  who  would  otherwise  be  his  heirs.  Thus  innocent  children 
were  made  to  suffer  because  of  the  offense  of  their  ancestor.  When  the 
Federal  Constitution  was  framed,  this  was  felt  to  be  a  great  hardship,  and 
even  rank  injustice.  For  this  reason  it  was  ordained  that  no  attainder 
of  treason  should  work  corruption  of  blood  or  forfeiture,  except  during  the 
life  of  the  person  attainted. 

Wallach  v.  Van  Riswick,  (1875)  92  U.  supra,  under  Power  of  Congress  limited, 
S.  202,  23  U.  S.   (L.  ed.)   473.     See  also      p.  176. 
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Concurrently  with  the  passage  of  the 
Confiscation  Act  of  July  17,  1862,  Con- 
gress also  adopted  a  joint  resolution  ex- 
planatory of  it,  whereby  it  was  resolved 
that  no  punishment  or  proceedings  under 
the  Act  should  be  so  construed  as  to  work 
a  forfeiture  of  the  real  estate  of  the 
offender  beyond  his  natural  life.  It  is 
a  well-known  fact  in  our  political  his- 
tory that  this  resolution  was  adopted  in 
consequence  of  doubts  which  the  President 
entertained  respecting  the  power  of  Con- 
gress to  prescribe  a  forfeiture  of  longer 
duration  than  the  life  of  the  offender. 
Be  this  as  it  may,  the  Act  and  the  resolu- 
tion are  to  be  construed  together,  and 
they  admit  of  no  doubt  that  all  which 
could,  under  the  law,  become  the  prop- 
erty of  the  United  States,  or  could  be 
sold  by  virtue  of  a  decree  of  condemna- 
tion and  order  of  sale,  was  a  right  to 
the  property  seized,  terminating  with  the 
life  of  the  person  for  whose  act  it  had 
been  seized.  Bigelow  v.  Forrest,  (1869) 
9  Wall.  350,  19  U.  S.  (L.  ed.)  696. 

Forfeitures  for  violation  of  revenue 
law. —  An  Act  of  Congress  declaring  a 
forfeiture  of  real   property  employed   in 


carrying  on  business  in  violation  of  the 
revenue  law,  is  not  a  violation  of  the 
clause  prohibiting  forfeiture  of  real  es- 
tate, even  for  punishment  of  treason, 
except  for  life.  This  clause  and  the  clause 
of  section  9,  Article  I.,  prohibiting  the 
passing  of  a  bill  of  attainder,  have  "re- 
spect to  high  crimes,  and  punishment 
of  them,  restraining  rigor,  and  guarding 
against  arbitrarily  enacting  guilt.  The 
case  before  the  court  is  a  civil  suit  in 
remf  against  the  thing,  to  ratify  the 
seizure  of  it,  and  the  provision  of  the 
Act  of  Congress  under  which  it  is  alleged 
to  be  forfeited,  and  therefore  was  seized, 
is  a  regulation  of  civil  policy,  framed  to 
secure  to  the  United  States  fair  payment 
of  taxes  imposed  for  the  support  of  the 
government,  a  regulation  of  civil  policy 
to  accomplish  a  purpose  vital  to  govern- 
ment; for  without  revenue  the  govern- 
ment cannot  exist;  and  what  measures 
may  be  requisite  to  enforce  the  collection 
of  a  tax,  it  is  for  Congress,  in  the  exer- 
cise of  its  legislative  power,  to  deter- 
mine." U.  S.  v.  West  Front  St.  Distil- 
lery, (1870)  2  Ahb.  (U.  S.)  192,  26  Fed. 
Cas.  No.  14,965. 


VII.  Jurisdiction  of  State  Courts 

The  jurisdiction  of  the  state  courtB  does  not  extend  to  the  offense  of 
treason  against  the  United  States. 

People  v.  Lynch,  (1814)   11  Johns.   (N.  Y.)  56& 


ABTIOLE  IV,   SECTION  1 

*'  Fall  faith  and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state.  And  the  Con- 
gress may  by  general  laws  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved,  and  the  effect  thereof/1 

I.  Effect  of  Act  of  Congress,  187. 
II.  To  the  Public  Acts  and  Records,  187. 

1.  In  General,  187. 

2.  Of the  Territories,  187. 

3.  State  Constitution,  188. 

4.  No  Reference  to  Conduct  of  Individuals  or  Corporations,  188. 

5.  As  Against  Policy  of  State,  188. 

6.  Construction  of  Statute  or  Constitution  of  Another  State,  188. 

7.  Effect  of  Venue  Clause  of  Foreign  Statute,  189. 

8.  Contract  Not  Controlled  by  Law  of  Another  State,  189. 

9.  Taxation  of  State  Debt,  189. 

10.  Effect  of  Statute  on  Title  to  Property  in  Another  State,  190. 

11.  Charter  of  Foreign  Fraternal  Association,  190. 

12.  Certificate  to  Practice  Dentistry,  190 
III  To  Judicial  Proceedings,  190. 

1.  In  General,  190. 

2.  Effect  of  Proceedings  of  United  States  Courts,  190. 

3.  Faith  and  Credit. to  Be  Given  by  United  States  Courts,  191. 

4.  Judgments  of  Foreign  States  and  Nations,  191. 

5.  Protection  of  Clause  Must  Be  Claimed,  191. 

6.  When  Merits  of  Case  Pleaded,  192. 

7.  No  Reference  to  Enforcement,  of  Fines,  Penalties,  and  Forfeitures^ 

192. 

8.  Burden  of  Establishing  Violation  of  Right,  192. 

9.  Effect  of  Foreign  Judgment,  192. 

a.  Effect  Declared  by  Act  of  Congress,  192. 

b.  Rule  of  Evidence  and  Not  Rule  of  Jurisdiction,  193. 

c.  Conclusiveness  of  Record,  194. 

d.  Same  Effect  as  in  State  in  Which  Rendered,  194. 

e.  Conclusive  on  the  Merits,  195. 

/.  Between  Same  Parties  and  Privies,  196. 

g.  As  to  a  Party  Not  Estopped  by  Foreign  Judgment,  197. 

h.  Following  Judgments  as  Precedents,  197. 

t.  Judgment  Against  Corporation  Binds  Stockholder,  198. 

,;'.  How  Effect  of  Judgment  Ascertained,  198. 

k.  No  Priority,  Privilege,  or  Lien,  199. 

See  section  905,  R.  8.,  relating  to  authentication  of  legislative  Acts  and  proof  of 
judicial  proceedings  of  states,  etc,  under  the  title  Evidence,  vol.  3,  p.  212. 

[185] 
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I.  No  Execution  Without  Neio  Suit,  199. 
m.  As  Foundation  for  a  Creditor's  Bill,  199. 
n.  Effect  of  Discontinuance  of  Stilt  in  Another  State,  199 
o.  Effect  of  Statute  Validating  Contract  Held  Void,  199. 
p.  Inability  to  Enforce  Judgment,  200. 

7.  Defenses  That  May  Be  Set  Up  in  Suit  on  Foreign  Judgment,  200. 

a.  Want  of  Jurisdiction,  200. 

(1)  In  General,  200. 

(2)  Of  the  Parties  or  (he  Subject-Matter,  201. 

(3)  Facts  Necessary  to  Give  Jurisdiction,  202. 

(4)  Record  Not  Condusive,  202. 

(5)  Must  Be  Evidence  of  Want  of  Jurisdiction,  203. 

(6)  Service  of  Process,  203. 

(a)  Personal  Service  or  Voluntary  Appearance,  203. 

(b)  Service  on  One  of  Two  Defendants,  203. 

(c)  Service  of  Process  While    Temporarily  in  the 

State,  204. 

(d)  Garnishment   Process  Against  Resident   Debtor 

of  Nonresident  Defendant,  204. 

(e)  Service    of   Garnishment    Process    While    Tem- 

porarily Within  the  State,  205. 
(/)  Service  on  Foreign  Corporations,  205. 

b.  Fraud,  205. 

c.  Judgment  Not  Responsive  to  Issues,  206. 

d.  Effect  of  Discharge  in  Insolvency  Proceedings,  207. 

e.  Against  Public  Policy  of  State  in  Which  Action  on  Judgment 

Brought,  207. 

8.  Power  of  States  to  Legislate  on  Remedy,  207. 

a.  In  General,  207. 

b.  Statute  of  Limitations,  208. 

(1)  Limitation  Governed  by  Lex  Fori,  208. 

(2)  Cannot  Cut  Off  Right  of  Action  on  Foreign  Judgment, 

208. 

(3)  Must  Give  a  Reasonable  Time,  209. 

(4)  Time  Action  Accrues  Not  a  Federal  Question,  210 

9.  Judgments  in  Particular  Cases  Conclusive  Vet  Non,  210. 

a.  Real  Estate  Subject  to  Control  of  State  in  Which  Located,  210. 

b.  Law  of  Descent  or  Transmission  of  Land,  210. 

c.  Probate  of  WiUf  211. 

d.  Ancillary  Probate  Judgment,  212. 

e.  Relating  to  Marriage  and  Divorce,  212 

(1)  In  General,  212. 

(2)  Decree  of  Separation,  212. 

(3)  Divorce  Obtained  upon  Substituted  Service,  213. 

(4)  Decree  of  Alimony,  214. 

(5)  Custody  of  the  Children,  214. 
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(6)  Right  to  Real  Estate,  215. 
/.  Confession  of  Judgment,  215. 
g.  Consent  Judgment,  216. 
h.   Validity  of  Contract,  216. 

i.  Subsequent  Attempt  to  Reform  Contract  Sued  on,  216. 
j.  Stockholders9  Liability,  216. 
k.  Assessment  and  Payment  of  Succession  or  Inheritance  Taxes, 

216. 
I.  Against  One  of  Two  Joint  Tortfeasors,  217. 
m.  Suit  By  or  Against  Representatives  of  a  Class,  217. 
n.  Assessment  on  Members  of  Mutual  Insurance  Company,  217. 
o.  In  Actions  between  Foreign  Corporations,  218. 
p.  Power  to  Enjoin  Enforcement  of  Foreign  Judgments,  218. 
q.  Enjoining  Prosecution  of  Attachments  in  Another  State,  218. 
r.  Decree  of  Dismissal,  219. 
6.  Mode  of  Execution,  219. 

IV.  Jurisdiction  of  Supreme  Court  of  United  States,  219. 


I.  Effect  of  Act  of  Congress 

When  Congress  has  provided  a  uniform  method  of  proof  and  authentica- 
tion of  the  records  and  judicial  proceedings  of  other  states,  a  state  cannot 
add  more  onerous  burdens  but  such  burdens  may  by  state  statute  be 
lessened. 

In  re  Peterson,  (1912)  22  N.  D.  480,  134  N.  W.  761. 


II.  To  the  Public  Acts  and  Records 

1.  In  General. —  This  constitutional  requirement  implies  that  the  public 
acts  of  every  state  shall  be  given  the  same  effect  by  the  courts  of  another 
state  that  they  have  by  law  and  usage  at  home. 

Chicago,  etc.,  R.  Co.  v.  Wiggins  Ferry  Co.,  (1887)  119  U.'  S.  022,  7  S.  Ct.  398,  30 
U.  S.  (L.  ed.)   519. 

2.  Of  the  Territories.—  By  the  Act  of  March  27,  1804,  chap.  56,  2  Stat, 
at  L.  298,  Congress  extended  the  rights  under  this  clause  of  the  Con- 
stitution to  the  public  acts,  records,  judicial  proceedings,  etc.,  of  the  terri- 
tories of  the  United  States  and  countries  subject  to  the  jurisdiction  thereof. 

Atchison,  etc.,  R.  Co.,  i\  Sowers,  (1909)  See  infra,  under  III,  To  Judicial  Pro- 

213  U.  S.  55,   29   8.   Ct.   397,   53   U.   S.       ceedings  —  3.    Faith    and    Credit    to    be 
(L.  ed.)    695.  given   by   United  States  Courts,  p.    191. 
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3.  State  Constitution.— The  duty  to  give  full  force  and  effect  to  the 
Constitution  of  another  state  is  as  obligatory  as  the  similar  duty  in  respect 
to  the  judicial  proceedings  of  that  state. 

Smithsonian  Institution  v.  St.  John,  of  another  state,  the  same  rule  applies. 
(1909)  214  U.  S.  19,  29  S.  Ct.  601,  63  Smithsonian  Institution  t?.  St.  John, 
U.  S.   (L.  ed.)   892.  (1909)    214  U.  S.   19,  29  S.  Ct.  601,  53 

U.  S.  (L.  ed-)  892. 

To  the  construction  of  the  constitution 

4.  No  Reference  to  Conduct  of  Individuals  or  Corporations.— Even  if 

it  be  assumed  that  the  word  "  acts  M  includes  "  statutes,"  the  clause  has 
nothing  to  do  with  the  conduct  of  individuals  or  corporations. 

Minnesota  v.  Northern  Securities  Co.,  (1004)  194  TJ.  S.  72,  24  S.  Ct  698,  48  U.  S. 
(L.  ed.)  870. 

5.  As  Against  Policy  of  State. — "  It  has  never  been  held  under  this  full 
faith  and  credit  clause  of  the  U.  S.  Constitution  that  a  State  is  compelled 
to  enforce  in  its  courts  the  statute  of  another  when  such  statute  is  penal  in 
its  character  or  contrary  to  the  policy  of  the  State.  Considering  the  large 
number  of  States  of  this  Union  and  their  separate  and  distinct  govern- 
mental policies,  great  confusion  would  result  if  a  right  of  action  created  by 
the  peculiar  policy  of  one  State  under  its  peculiar  statute  could  be  carried 
into  another  State  and  the  State  to  which  it  is  carried  be  compelled  to 
enforce  it  through  its  own  courts  although  contrary  to  the  policy  of  its  own 
laws.M 

Carey  v.  Schmeltz,  (1909)  221  Mo.  132,  and    whose    death    occurred    in    another 

119  S.  W.  946.  state,  to  give  effect  to  a  statute  of  that 

state  authorizing  recovery  of  damages  for 

A  state  is  not  required,  in  an  action  wrongful  death.     Dougherty  v.  American 

brought    in    a    state    court    to    recover  McKenna    Process    Co.,    (1912)    255    111. 

damages  for  the  death  of  plaintiff's  in-  369,    99   N.    E.    619,    Ann.    Cas.    1913D 

testate,  who  was  a  resident  of  the  state,  568,  L.  R.  A.  1915F  956. 

6.  Construction  of  Statute  or  Constitution  of  Another  State. —  The  mere 

construction  by  a  state  court  of  a  statute  of  another  state,  without  ques- 
tioning its  validity,  does  not,  with  possibly  some  exceptions,  deny  to  it  the 
full  faith  and  credit  demanded  by  the  statute  in  order  to  give  the  federal 
courts  jurisdiction. 

Allen    v.    Alleghany    Co.,    (1906)     196  "Where,  in  a  state  court,  the  validity 

U.  8.  465,  25  8.  Ct.  311,  49  U.  8.  (L.  ed.)  of  an  act  of  the  legislature  of  another 

657.    See  also  Pennsylvania  Fire  Ins.  Co.  state  is  not   in   question,   and   the   con- 

v.    Gold    Issue    Min.,    etc.,    Co.,    (1917)  troversy  turns  merely  upon  its  interpre- 

243  U.  S.  93,  37  8.  Ct.  344,  61  U.  8.  (L.  tation  or  construction,  no  question  arises 

ed.)    610;  Johnson  9.  New  York  L.  Ins.  under  the  'full  faith  and  credit'  clause 

Co.,  (1903)   187  U.  S.  496,  23  S.  Ct.  194,  of   the   Federal    Constitution.      Glenn    c. 

47  U.  8.    (L.   ed.)    273;   American  Exp.  Garth,  147  U.  S.  360;  Lloyd  r.  Matthews, 

Co.  v.  North  Ft.  Worth  Undertaking  Co.,  155   U.  8.   222,   227;   Banhoker  t>.   New 

(Tex.  Civ.  App.  1915),  179  S.  W.  908.  York  Life  Insurance  Co.,  178  U.  8.  402, 
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406;  Allen  r.  Alleghany  Co.,  196  U.  S.  v.  Miller,  221  U.  S.  408."  Weetern  Life 
458,  464;  Louisville  &  Nashville  R.  R.  v.  Indemnity  Co.  t\  Rupp,  (1914)  235  U.  S. 
Melton,  218  U.  S.  36,  61;  Texas,  etc.,  Co.      261,  36  S.  Ct.  37,  59  U.  S.  (L.  ed.)  220* 


7.  Effect  of  venue  clause  of  foreign  statute. — A  statute  of  another  state 
giving  a  right  of  action  to  an  employee  when  injured  by  defect  of  works, 
ways,  and  machinery,  should  be  given  full  faith  and  credit  and  may  be 
sued  on  in  another  state  notwithstanding  the  statute  also  provides  that 
"  all  actions  under  [the  statute]  must  be  brought  in  a  court  of  competent 
jurisdiction  within  that  state  and  not  elsewhere." 

Tennessee    Coal,    etc.,    Co.    v.    George,  court's  creation  and  cannot  be  defeated  by 

(1914)   233  U.  S.  354,  34  S.  Ct.  587,  58  the  extraterritorial  operation  of  a  stat- 

U.  8.   (L.  ed.)   997,  L.  R.  A.  1916D  685,  ute    of    another    state,    even    though    it 

the  court  saying:    "  But the  owner  of  the  created    the    right   of    action.      See    also 

defective   machinery   causing   the   injury  Atchison,  etc.,  K.  Co.  v.  Sowers,   (1909) 

may  have  removed  from  the  state  and  it  213  U.  S.  55,  29  S.  Ct.  321,  53  U.  S.  (L. 

would  be  a  deprivation  of  a  fixed  right  if  ed.)    695;    Tennessee    Coal,    etc.,    Co.   9. 

the  nlaintiff  could  not  sue  the  defendant  George,  (1912)   11  Ga.  App.  221,  76  S.  E. 

in  Alabama  because  he  had  left  the  state  567. 
nor  sue  him  where  the  defendant  or  his 

property  could  be  found  because  the  atat-  A  legislative  act  of  incorporation  con- 
ute  did  not  permit  a  suit  elsewhere  than  taining  a  provision  fixing  the  domicile  of 
in  Alabama.  The  injured  plaintiff  ma/  the  corporation  in  the  city  of  New 
likewise  have  moved  from  Alabama  and  Orleans,  and  providing  that  it  should  be 
for  that,  or  other,  reason  may  have  found  sued  only  at  the  place  of  its  domicile, 
it  to  his  interest  to  bring  suit  by  attach-  except  in  cases  of  trespass,  in  which 
ment  or  in  personam  in  a  state  other  than  event  it  might  be  sued  in  the  parish  in 
where  the  injury  was  inflicted.  The  which  such  trespass  occurred,  was  con- 
courts  of  the  sister  state  trying  the  case  strued  as  not  denying  the  right  of  a  plain- 
would  be  bound  to  give  full  faith  and  tiff  to  bring  his  suit  on  a  transitory  cause 
credit  to  all  those  substantial  provisions  of  action  in  another  jurisdiction  when  not 
of  the  statute  which  inhered  in  the  cause  inconsistent  with  any  local  policy  of  the 
of  action  or  which  name  conditions,  on  state  wherein  the  suit  is  brought.  So 
which  the  right  to  sue  depend.  But  venue  viewed  it  was  said  that  there  was  no 
is  no  part  of  the  right;  and  a  state  can-  room  for  the  contention  that  the  over- 
not  create  a  transitory  cause  of  action  and  ruling  of  the  plea  to  the  jurisdiction  in- 
at  the  same  time  destroy  the  right  to  sue  fringed  section  1,  art.  4,  of  the  Constitu- 
on  that  transitory  cause  of  action  in  any  tion  of  the  United  States.  Houston,  etc., 
court  having  jurisdiction.  That  jurisdic-  R.  Co.  p.  Fife,  (Tex.  Civ.  App.  1912)  147 
tion  is  to  be  determined  by  the  law  of  the  S.  W.  1181. 

8.  Contract  Not  Controlled  by  Law  of  Another  State. — If  a  contract 
cannot  be  regarded  as  controlled  by  the  law  of  another  state,  there  is  no 
foundation  for  the  contention  that  full  faith  and  credit  were  not  given  to 
the  public  acts  and  records  of  that  state. 

National  Hut.  Bldg.,  etc.,  Assoc  v.  Brahan,  (1904)  193  TJ.  S.  647,  25  6.  Ct.  692, 
48  U.  0.  (L.  ed.)   823. 

9.  Taxation  of  State  Debt.— The  registered  public  debt  of  one  state, 
exempt  from  taxation  by  the  debtor  state,  is  taxable  by  another  state  when 
owned  by  a  resident  of  the  latter  state.  No  state  can  legislate  except  with 
reference  to  its  own  jurisdiction. 

Bonaparte  p.  Tax  Ct.,  (1881)   104  IT.  S.  594,  26  TJ.  S.  (L.  ed.)  846. 
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10.  Effect  of  Statute  on  Title  to  Property  in  Another  State.— A  statute 
legitimatizing  children  born  out  of  wedlock  does  not  control  the  devolution 
of  title  to  real  property  in  another  state  by  will. 

Olmsted  t\  Olmsted,  (1910)  216  U.  S.  386,  30  S.  Ct.  292,  54  U.  S.  (L.  ed.)  530,  25 
L.  R.  A.   (N.  S.)    1292. 

11.  Charter  of  Foreign  Fraternal  Association. —  Where  all  the  rights 
concerning  an  assessment  to  be  paid  to  a  fraternal  and  benefit  corporation 
have  their  source  in  the  constitution  and  by-laws,  resort  must  be  had  to  the 
constitution  and  by-laws,  and  the  laws  of  the  state  in  which  the  corpora- 
tion was  chartered  must  necessarily  be  resorted  to  for  the  purpose  of 
ascertaining  the  significance  of  the  constitution  and  by-laws. 

Supreme  Council  of  Royal  Arcanum  r.  Green,  (1915)  237  U.  S.  531,  35  S.  Ct.  724, 
59  U.  S.   (L.  ed.)    1089,  L.  R.  A.  1916A  771. 

12.  Certificate  to  Practice  Dentistry. —  The  holding  of  a  certificate  to 
practice  dentistry  in  one  state  does  not  give  to  the  holder  the  right  to  prac- 
tice that  profession  in  another  state. 

State  v.  Rosenkrans,  (1910)   30  R.  I.  374,  75  Atl.  491,  19  Ann.  Cas.  824. 

in.  To  Judicial  Proceedings 

1.  In  General. — "  The  constitutional  requirement  that  full  faith  and 
credit  shall  be  given  in  each  state  to  the  public  acts,  records  and  judicial 
proceedings  of  every  other  state  is  necessarily  to  be  interpreted  in  connec- 
tion with  other  provisions  of  the  Constitution,  and  therefore  no  state  can 
obtain  in  the  tribunals  of  other  jurisdictions  full  faith  and  credit  for  its 
judicial  proceedings  if  they  are  wanting  in  the  due  process  of  law  enjoined 
by  the  fundamental  law." 

Old    Wayne    Mut.    L.    Assoc,    v.    Mc-       more  v.  Karrick,    (1907)    205  U.  8.  141, 
Donough,    (1907)   204  U.  S.  8,  27  S.  Ct.       27  S.  Ct.  434,  51  U.  S.  (L.  ed.)   745. 
236,  51  U.  S.  (L.  ed.)  345.    See  also  Wet- 

2.  Effect  of  Proceedings  of  United  States  Courts. —  The  power  to  pre. 
scribe  what  effect  shall  be  given  to  the  judicial  proceedings  of  the  courts 
of  the  United  States  is  conferred  by  other  provisions  of  the  Constitution, 
such  as  those  which  declare  the  extent  of  the  judicial  power  of  the  United 
States,  which  authorize  all  legislation  necessary  and  proper  for  executing 
the  powers  vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof,  and  which  declare  the 
supremacy  of  the  authority  of  the  national  government  within  the  limits 
of  the  Constitution.    As  part  of  its  general  authority,  the  power  to  give 
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effect  to  the  judgments  of  its  courts  is  coextensive  with  its  territorial 
jurisdiction. 


Embry  t\  Palmer,  (1882)  107  U.  S.  9, 
2  S.  Ct.  25,  27  IT.  S.  (L.  ed.)  346, 
wherein  the  court  further  said:  "That 
the  Supreme  Court  of  the  District  of 
Columbia  is  a  court  of  the  United  States 
results  from  the  right  of  exclusive  legis- 
lation over  the  District  which  the  Con- 
stitution has  given  to  Congress.  Ac- 
cordingly, the  judgment*  of  the  courts  of 
the  United  States  have  invariably  been 
recognized  as  upon  the  same  footing,  so 
far  as  concerns  the  obligation  created  by 
them,  with  domestic  judgments  of  the 
states,  wherever  rendered  and  wherever 
sought  to  be  enforced."  See  also  Louis- 
ville, etc.,  R.  Co.  v.  Central  Stock  Yards 
Co.,  (1000)  212  U.  S.  132,  20  S.  Ct.  246, 
53  U.  S.  (L.  ed.)  441. 

Territorial  conrta.—  That  the  judg- 
ments of  territorial  courts  are  to  be  given 


full  faith  and  credit,  see  Suesenbach  c. 
Wagner,  (1880)  41  Minn.  108,  42  X.  W. 
787.  But  see  Seton  v.  Hanham,  (1832) 
R.  M.  Charlt.  (Ga.)  374. 

Aa  to  a  judgment  affirmed  by  the 
Supreme  Court  of  the  United  States,  see 
Northern  Assur.  Co.  v.  Grand  Vi«w  Bldg. 
Assoc,  (1906)  203  U.  S.  106,  27  S.  Ct. 
27,  51  U.  S.   (L.  ed.)   109. 

Courts  of  Indian  nations.— That  the 
judgments  of  the  courts  of  an  Indian 
nation  are  entitled  to  the  same  respect 
and  to  the  same  faith  and  credit  as  the 
judgments  of  the  territorial  courts  of  the 
United  States,  see  Cornells  v.  Shannon, 
(1894)  63  Fed.  305;  Exendine  v.  Pore, 
(1893)  56  Fed.  777;  Mehlin  t\  Ice,  (1893) 
56  Fed.  12. 


3.  Faith  and  Credit  to  Be  Given  by  United  States  Courts.—  The  courts 

of  the  United  States  are  bound  to  give  the  judgments  of  the  state  courts 

the  same  faith  and  credit  that  the  courts  of  one  state  are  bound  to  give 

the  judgments  of  the  courts  of  her  sister  states. 

Cooper  v.  Newell,  (1800)  173  U.  S. 
567,  10  S.  Ct.  506,  43  U.  S.  (L.  ed.)  808. 
See  also  Wisconsin  r.  Pelican  Ins.  Co., 
(1888)  127  U.  S.  291,  8  S.  Ct.  1370,  32 
U.  S.  (L.  ed.)  230;  Galpin  t;.  Page,  (1874) 
3  Sawy.  (U.  S.)  93,  9  Fed.  Cas.  No. 
5,206. 


A  decree  of  dismissal,  not  on  the 
merits,  rendered  in  a  United  States  court, 
is  not  a  bar  to  a  subsequent  suit  in  a 
state  or  United  States  court.  Swift  v. 
McPherson,  (1014)  232  U.  S.  51,  34  S. 
Ct.  230,  58  U.  S.    (L.  ed.)    400. 


4.  Judgments  of  Foreign  States  and  Nations. —  No  right,  privilege  or 

immunity  is  conferred  by  the  Constitution  in  respect  to  the  judgments  of 

foreign  states  or  nations. 

Aetna  Life  Ins.  Co.  r.  Tremblay,  (1012)  223  U.  S.  185,  32  S.  Ct.  300,  56  U.  S.  (L., 
ed.)   308. 

5.  Protection  of  Clause  Must  Be  Claimed. —  The  claim  of  the  protection 

of  the  full  faith  and  credit  clause  is  without  merit  when  nowhere  in  its 

petition  for  interpleader  or  in  the  proceedings  had  thereunder  in  the  state 

courts  did  the  intervener  set  up  rights  specifically  based  on  a  foreign  state 

judgment,  claim  for  that  judgment  an  effect  which,  if  denied  to  it,  would 

have  impaired  its  force  and  effect,  nor  predicate  any  right  to  the  relief 

demanded  upon  the  effect  due  to  the  foreign  state  judgment. 

Wabash  R.  Co.  v.  Flannigan,  (1904)  a  party  does  not  waive  the  benefits  of  an 
102  U.  S.  37,  24  S.  Ct.  224,  48  U.  S.  alleged  estoppel  arising  from  the  foreign 
(L.  ed.)  328.  judgment.     Harding  v.  Harding,    (1005) 


By  defending  on  the  merits,  after  plead- 
ing and  relying  upon  a  foreign  judgment, 


108  U.   S.   330,  25  S.  Ot.  670,  40  U.  Sf 
(L.  ed.)    1066. 
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6.  When  Merits  of  Case  Pleaded.— When  the  plaintiff  alleges  his 
cause  of  action  fully  on  the  merits  and  on  the  grounds  of  the  defendant's 
alleged  liability,  and  the  reference  to  the  judgment  obtained  in  another 
state  is  primarily  if  not  solely  as  fixing  the  amount  of  the  plaintiff's  claim, 
the  provisions  of  this  clause  of  the  Constitution  have  not  been  invoked  and 
relied  on. 

Bagley  v.  General  Fire  Extinguisher  Oo.,  (1909)  212  U.  S.  477,  29  S.  Ot.  341,  53 
U.  S.   (L.  ed.)   606. 

7.  No  Reference  to  Enforcement  of  Fines,  Penalties,  and  Forfeitures. — 

This  provision  confers  no  new  jurisdiction  on  the  courts  of  any  state,  and 
therefore  does  not  authorize  them  to  take  jurisdiction  of  a  suit  or  prosecu- 
tion of  such  a  penal  nature  that  it  cannot,  on  settled  rules  of  public  and 
international  law,  be  entertained  by  the  judiciary  of  any  other  state  than 
that  in  which  the  penalty  was  incurred. 

Huntington  t>.  Attrill,  (1892)  146  U.  S.  rectly  to  the  collection  of  the  revenues 
685,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)   1123.       of  a  state,  or  the  enforcement  of   fines, 

penalties,  and  forfeitures  for  noncompli- 

This  clause  does  not  relate  to  actions  ance  with,  or  violations  of,  such  statute, 
to  recover  penalties  and  fines,  nor  to  ac-  Arkansas  v.  Bowen,  (1891)  20  D.  C.  296. 
tions  authorizing  by  statutes  relating  di- 

8.  Burden  of  Establishing  Violation  of  Bight. —  The  burden  is  upon  the 
party  asserting  it  to  establish  the  failure  of  a  court  to  give  to  decrees  of  a 
federal  court  and  the  court  of  another  state  the  due  effect  to  which  they  are 
entitled. 

Commercial  Pub.  Oo.  t?.  Beckwith,  (1903)  188  U.  S.  673,  23  S.  Ct  382,  47  U.  S.  (L. 
ed.)    698. 

9.  Effect  of  Foreign  Judgment  —  a.  Effect  Declared  by  Act  of  Con- 
gress.—  Congress  has  power  to  declare  what  shall  be  the  effect  of  a  judg- 
ment of  a  state  court  in  another  state. 

M'Elmoyle  t?.   Cohen,    (1839)    13   Pet.  state  to  the  public  acts,  records,  and  ju- 

326,  10  U.  6.   (L.  ed.)    177,  wherein  the  dicial   proceedings  oi   every   other  state, 

court   said:      "Though    a   judgment   ob-  and  provides  that  Congress  may,  by  gen* 

tained  in  the  court  of  a  state  is  not  to  eral  laws,  prescribe  the  manner  in  which 

be  regarded  in  the  courts  of  her  sister  such  acts,  records,  and  proceedings  shall 

states    as    a    foreign    judgment,    or    as  be   proved,   and   the  effect  thereof,  that 

merely  prima  facie  evidence  of  a  debt  to  the  latter  clause,  as  it  relates  to  judg- 

sustain  an  action  upon  the  judgment,  it  ments,  was  intended  to  provide  the  means 

is   to  be  considered   only   distinguishable  of  giving  to  them  the  conclusiveness  of 

from  a  foreign  judgment  in  this,  that  by  judgments  upon   the  merits,  when  it  is 

the  first  section  of  the  fourth  article  of  sought  to  carry  them  into  judgments  by 

the  Constitution,  and  by  the  Act  of  May  suits  in  the  tribunals  of  another  state. 

26,    1790,   section    1,   the   judgment   is   a  The  authenticity  of  a  judgment  and  its 

record,    conclusive    upon    the   merits,    to  effect  depend  upon  the  law  made  in  pur- 

which  full  faith  and  credit  shall  be  given,  suance  of  the  Constitution;  the  faith  and 

when   authenticated   as   the  Act  of  Con-  credit  due  to  it  as  the  judicial  proceed- 

gress  has  prescribed.    It  must  be  obvious,  ing  of  a  state  is  given  by  the  Ckmstitu- 

when  the  Constitution  declared  that  full  tion,    independently    of    all    legislation.'.' 

faith  and  credit  shall  be  given  in  each  See  also  Warren  Mfg.  Co.  t>.  Etna  Ins. 
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Co.,  2  Paine   (U.  8.)    601,  29  Fed.  Ca*. 
No.  17,206. 

"  The  legislation  of  Congreai  amounts  to 
this:  that  the  judgment  of  another  state 
shall  be  record  evidence  of .  the  demand, 
and  that  the  defendant,  when  sued  on 
the  judgment,  cannot  go  behind  it  and 
controvert  the  contract,  or  other  cause  of 
action,  on  which  the  judgment  is  founded ; 
that  it  is  evidence  of  an  established  de- 
mand, which,  standing  alone,  is  conclusive 
between  the  parties  to  it.  This  is  the 
whole  extent  to  which  Congress  has  gone. 
As  to  what  further  '  effect '  Congress 
may  give  to  judgments  rendered  in  one 
state  and  sued  on  in  another  does  not  be- 
long to  this  inquiry;  we  have  to  deal  with 
the  law  as  we  find  it,  and  not  with  the 
extent  of  power  Congress  may  have  to 
legislate  further  in  this  respect.  That  the 
legislation  of  Congress,  so  far  as  it  has 
gone,  does  not  prevent  a  state  from  pass- 
ing acts  of  limitation  to  bar  suits  on  judg- 
ments rendered  in  another  state,  is  the 
settled  doctrine  of  this  court.  It  wat 
established,  on  mature  consideration,  in 
the  case  of  M'Elmoyle  v.  Cohen,   (1839) 


13  Pet.  (U.  8.)  312,  and  to  the  reasons 
given  in  support  of  this  conclusion  we 
refer."  Alabama  State  Bank  v.  Dalton, 
(1850)  9  How.  528,  13  U.  S.  (L.  ed.) 
242. 

The  effect  to  be  given  to  a  foreign 
judgment  is  defined  and  declared  by  the 
Act  of  Congress  aforesaid  as  the  framers 
of  the  Constitution  contemplated  that  it 
should  be,  and  whenever  the  question 
arises  whether  due  force  and  effect  has 
been  given  to  a  foreign  judgment  or  de- 
cree, the  decision  of  the  case  does  not 
involve  a  constitutional  question,  but  de- 
pends, rather,  upon  the  proper  interpre- 
tation of  an  Act  of  Congress.  If  Congress 
had  not  seen  fit  to  legislate  concerning 
the  effect  to  be  given  in  the  several  states 
to  the  judgments  of  sister  states,  it 
would,  doubtless,  be  true  that,  whenever 
the  effect  of  a  foreign  judgment  wa» 
drawn  in  question,  it  would  give  rise  to 
the  inquiry  whether  such  full  faith  and 
credit  had  been  accorded  to  it  as  the  Con- 
stitution requires.  Merritt  t?.  American 
Steel  Barge  Co.,  (1896)   75  Fed.  815. 


6.  Rule  op  Evidence  and  Not  Rule  op  Jurisdiction. —  This  clause  and 
the  Act  of  Congress  passed  thereunder  establish  a  rule  of  evidence  rather 
than  of  jurisdiction.  While  they  make  the  record  of  a  judgment  rendered 
after  due  notice  in  one  state  conclusive  evidence  in  the  courts  of  another 
state,  or  of  the  United  States,  of  the  matter  adjudged,  they  do  not  affect 
the  jurisdiction,  cither  of  the  court  in  which  the  judgment  is  rendered,  or 
of  the  court  in  which  it  is  offered  in  evidence.  Judgments  recovered  in  one 
state  of  the  Union,  when  proved  in  the  courts  of  another  government, 
whether  state  or  national,  within  the  United  States,  differ  from  judgments 
recovered  in  a  foreign  country  in  no  other  respect  than  in  not  being  re- 
examinable  on  their  merits,  nor  impeachable  for  fraud  in  obtaining  them,  if 
rendered  by  a  court  having  jurisdiction  of  the  cause  and  of  the  parties. 


Wisconsin  r.  Pelican  Ins.  Co.,  (1888) 
127  U.  S.  291,  8  S.  Ct.  1370,  32  U.  S. 
(L.  ed.)  239.  See  also  Anglo- American 
Provision  Co.  r.  Davis  Provision  Co.  No. 
1,  (1903)  191  U.  vS.  374,  24  S.  Ct.  92,  48 
U.  S.  (L.  ed.)  225;  M'Elmovle  v.  Cohen, 
(1839)  13  Pet.  325,  10  U.\s.  (L.  ed.) 
177;  Clifford  r.  Williams,  (1904)  131 
Fed.  105;  Israel  t\  Israel,  (1904)  130 
Fed.  237;  Ckifiin  v.  MoDermott,  (1882) 
12   Fed.   376. 

'*  Full  faith  and  credit  cannot  be  given 
to  judgments  and  judicial  proceedings  of 
another  state,  by  the  courts  of  this,  ex- 
cept where  those  matters  are  called  to  the 
court's  attention,  and  that  can  only  be 


done  in  such  a  case  by  offering  or  intro- 
ducing them  in  evidence."  Coy  v.  St. 
Louis,  etc.,  R.  Co.,  (1914)  180  Mo.  App. 
4C3,  172  S.  W.  446,  quoting  from  West- 
ern Assur.  Co.  v.  Walden,  (1911)  238 
Mo.  61,   141  S.  W.  595. 

Before  the  courts  of  one  state  can  give 
faith  and  credit  to  a  judgment  of  a  sister 
state,  the  evidence  offered  must  disclose 
a  valid  judgment  of  such  state  capable 
of  enforcement  by  final  process.  And  the 
validity  of  the  judgment  must  be  deter- 
mined by  the  laws  of  the  state  where  it 
was  rendered.  Adams  v.  Stenehjem, 
(1915)  50  Mont.  232,  146  Pa*  469. 
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Prescribes  rule  courts  are  to  be  guided  by. —  The  full  faith  and  credit  clause 
only  prescribes  a  rule  by  which  courts,  federal  and  state,  are  to  be  guided 
when  a  question  arises  in  the  progress  of  a  pending  suit  as  to  the  faith  and 
credit  to  be  given  by  the  court  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  a  state  other  than  that  in  which  the  court  is  sitting. 

Minnesota  v.  Northern  Securities  Oo.,  (1904)  194  U.  S.  72,  24  S.  Ct.  598,  48  U.  8. 
(L.  ed.)   870. 

c.  Conclusiveness  op  Eecord. —  By  force  of  this  provision  of  the  Con- 
stitution, the  courts  of  a  state  are  bound  to  accept  the  records  of  the  courts 
of  other  states,  when  properly  certified,  as  being  just  what  they  purport  to 
be,  and  have  no  power  to  reject  them,  when  offered  in  evidence,  because 
they  are  not  made  up  in  the  manner  prescribed  by  the  rules  and  regulations 
of  the  court  in  which  they  are  produced. 

State  t\  Rombolo,  (1910)  89  N.  J.  L.  565,  99  Atl.  434. 

d.  Same  Effect  as  in  State  in  Which  Rendered. — A  judgment  of  a 
state  court,  in  a  cause  within  its  jurisdiction,  and  against  a  defendant 
lawfully  summoned,  or  against  lawfully  attached  property  of  an  absent 
defendant,  is  entitled  to  as  much  force  and  effect  against  the  person  sum- 
moned or  the  property  attached,  when  the  question  is  presented  for  deci- 
sion in  a  court  of  another  state,  as  it  has  in  the  state  in  which  it  was 
rendered. 


Hanley  v.  Donoghue,  (1886)  116  U.  S. 
3,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.)  635. 
See  also  Thompson  c.  Thompson,  (1913) 
226  U.  S.  551,  33  S.  Ct.  129,  56  U.  S. 
(L.  ed.)  1201;  Hampton  t\  MoOonnel, 
(1818)  3  Wheat.  235,  4  U.  S.  (L.  ed.) 
378;  Lucas  v.  Vulcan  Iron  Works,  (1916) 
233  Fed.  823;  Higgins  t?.  Eaton,  (1911) 
188  Fed.  938;  Allison  r.  Chapman, 
(1884)  19  Fed.  488;  Randolph  r.  King, 
(1867)  2  Bond  (U.  S.)  104,  20  Fed.  Cas. 
No.  11,560;  Banks  v.  Greenleaf,  (1799) 
1  Hughes  (U.  S.)  261,  2  Fed.  Cas.  No. 
959;  Coolev  v.  Kellev,  (1911)  52  Ind. 
App.  687,  96  N.  B.  638,  98  N.  E.  663; 
Mottu  v.  Davis,  (1909)  151  N.  C.  237,  65 
S.  E.  969;  Kelly  v.  Kelly,  118  Va.  376, 
87  S.  E.  567. 

"  The  effect  of  this  clause  is  to  put  the 
judgment  of  a  court  of  one  state,  when 
sued  upon,  or  pleaded  in  estoppel,  in 
the  courts  of  another  state,  upon  the 
plane  of  a  domestic  judgment  in  respect 
of  conclusiveness  as  to  the  facts  adjudged. 
But  for  this  provision  such  state  judg- 
ments would  stand  upon  the  footing  of 
foreign  judgments  which  are  examinable 
when   sued  on   in  the  courts  of  another 


country,  being  only  prima  facie  evidence 
of  the  matter  ad  judged. "  Bigelow  t*.  Old 
Dominion  Copper  Min.,  etc.,  Co.  (1912) 
225  U.  S.  Ill,  32  S.  Ct.  641,  56  U.  S. 
(L.  ed.)   1009,  Ann.  Cas.  1913E  875. 

As  to  this  provision  it  is  said  in  a 
case  in  Texas :  *'  This  provision  of  the 
-Constitution  implies  that  the  judgments 
of  every  state  shall  be  given  the  same 
effect  by  the  courts  of  another  state  that 
they  have  by  the  law  and  usage  in  the 
state  where  rendered.  This,  of  course, 
does  not  mean  that  we  should  take  ju- 
dicial knowledge  of  the  laws  of  North 
Dakota,  for  it  is  a  well-settled  rule  in 
this  state  that  such  laws  are  nothing 
more  than  matters  of  fact,  which,  like 
other  facts,  must  be  proved  before  acted 
upon,  but  when  once  proved,  and  it  is 
shown  that  the  judgment  obtained  was  in 
conformity  with  such  laws,  it  then  be- 
comes the  duty  of  this  court  to  give 
such  faith  and  credit  to  such  judgment 
as  the  judgment  would  have  in  the  state 
where  obtained;  and,  if  said  judgment 
was  valid  and  conclusive  in  that  state 
where  it  was  rendered,  it  is  to  be  con- 
sidered  as  valid   and   conclusive  in'  this 
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state."     Tourtelot  v.   Booker,    (Tex.  Civ. 
App.    1913)    160  S.  W.  293. 

If  the  state  court  which  rendered  a 
judgment  had  jurisdiction,  under  the 
laws  of  that  state,  over  the  subject-mat- 
ter and  the  parties,  then  nothing  is  more 
firmly  established  than  that  such  judg- 
ment must,  in  the  courts  of  another  state, 
be  given  all  the  force  and  effect  that  it 
has  and  had  in  the  state  in  which  it  was 
rendered.  American  Express  Co.  v.  North 
Ft.  Worth  Undertaking  Co.,  (Tex.  Civ. 
App.    1915)    179    S.   W.   908. 

This  provision  and  the  Act  of  Con- 
gress passed  thereunder  give  the  decree 
of  a  state  court  the  same  effect  elsewhere 
which  it  has  in  that  state.  Cheever  v. 
Wilson,  (1869)  9  Wall.  123,  19  U.  S. 
(L.  ed.)   604. 

A  federal  court  gives  the  same  effect  to 
a  judgment  of  the  state  court  as  it  had 
in  the  state  where  it  was  rendered.  Cline 
i-.  Southern  R.  Co.,  (1916)   231  Fed.  238. 

Priority  of  attachment  over  unrecorded 
chattel  mortgage. — A  debtor  residing  in 
the  state  of  New  York  executed  to  an- 
other resident  of  that  state,  to  secure  an 
existing  debt,  a  chattel  mortgage  on 
property  in  the  state  of  Illinois.  Two 
days  thereafter  another  creditor  -sued  out 
of  the  proper  court  of  Illinois  a  writ  of 
attachment,  caused  it  to  be  levied  on  the 
property  covered  by  the  chattel  mortgage, 
got  judgment  in  the  attachment  suit,  and 


had  the  property  sold  in  satisfaction  of 
"his  debt.  By  statutes  of  Illinois  any 
creditor  can  sue  out  a  writ  of  attachment 
against  a  nonresident  debtor.  Under  this 
writ  the  officer  takes  possession  of  the 
debtor's  property.  If  the  debtor  cannot 
be  served  with  process,  he  receives  notice 
by  publication,  and  if  he  does  not  appear 
the  creditor,  on  proving  his  case,  has 
judgment  by  default,  and  execution  is  is- 
sued to  sell  the  property  attached.  These 
statutes  further  enact  that  mortgages  of 
personal  property  are  void  as  against 
third  persons  unless  acknowledged  and 
recorded,  and  unless  the  property  be  de- 
livered to  and  remain  with  the  mortga- 
gee. The  mortgage  creditor  sued  the  at- 
tachment creditor  in  the  courts  of  New 
York  for  taking  and  converting  the  prop- 
erty sold,  as  already  mentioned  under  the 
attachment.  The  attachment  creditor 
pleaded  in  bar  the  attachment  proceed- 
ings in  Illinois,  but  the  New  York  court 
held  that  the  law  of  New  York  was  to 
govern  the  cause,  not  the  law  of  Illinois, 
though  the  property  was  situated  there, 
and  that  by  the  law  of  New  York  the 
title  to  the  property  passed  on  delivery 
and  execution  of  the  mortgage,  and  took; 
precedence  of  the  subsequent  attachment 
in  Illinois.  It  was  held  that  the  New 
York  court  failed  to  give  to  the  judicial 
proceedings  of  the  state  of  Illinois  the- 
full  faith  and  credit  to  which  they  were 
entitled  under  this  provision.  Green^  f. 
Van  Buskirk,  (1868)  7  Wall.  (TJ.  S.)  140, 
19  U.  S.  (L.  ed.)   109. 


No  greater* elf ect  can  be  given  to  any,  judgment  of  a  court  of  one  state  in- 

another  state  than  is  given  to  it  in  the  state  where  rendered;  that  is  to. 

say,  as  to  whether  a  judgment  is  a  final  or  an  interlocutory  one. 

are  taken,  but  only  such  faith  and  credit 
as  by  law  or  usage  they  have  there.  Apy 
other  rule  would  be  repugnant  to  all  prin- 
ciple, and,  as  we  said  on  a  former  oc-, 
casion,  would  contravene  the  policy  of 
the  provisions  of  the  Constitution  and' 
laws  of  the  United  States  on  that  sub-' 
ject."  Robertson  t?.  Pickrell,  (1883)  109 
U.  S.  610,  3  S.  Ct.  407,  27  U.  S.  (L.  ed.) 
1049. 


Board  of  Public  Works  r.  Columbia 
College,  (1873)  17  Wall.  621,  21  U.  S. 
(L.  ed.)  687. 

"The  Act  of  Congress  declaring  the  ef- 
fect to  be  given  in  any  court  within  the 
United  States  to  the  records  and  judicial 
proceedings  of  the  several  states  does  not 
require  that  they  shall  have  any  greater 
force  and  efficacy  in  other  courts  than  in 
the  courts  of  the  states  from  which  they 


e.  Conclusive  on  the  Merits. —  When  duly  pleaded  and  proved,  judg- 
ments of  other  states  have  the  effect  of  being  not  merely  prima  facie 
evidence,  but  conclusive  proof,  of  the  rights  thereby  adjudicated. 

Huntington  v.  Attrill,  (1892)  J46  U.  S.  "Judgments   rendered    in   one   state   of 

685,  13  S.  Ot.  224,  36  U.  S.  (L.  ed.)   1123.  the  Union,  when  proved  in  the  courts  of 

See   also   Bonfils   r.   Gillespie,    (1914)    25  another,  differ  from  judgments  recovered 

Colo.   App.  496,   139  Pac.    1054;    Hope  V.  in   a   foreign   country  only   in   respect  to 

NValsenberg  First  Nat.  Bank,   (1914)    142  their   conclusiveness   upon    the   merits?  if, 

Ga.  310,  82  B'.  £.  929.  rendered  by  a  court  having  jurisdiction 
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over  the  parties  and  the  cause  of  action,  be    impeached.      Armstrong    t;.    Carson, 

and  this  difference  is  wholly  due  to  the-  (1795)    2   Dall.    (U.  S.)    302;    Green   c. 

constitutional    and    legislative    provision  Sarmiento,    (1811)    3  Wash.    (U.  S.)    17, 

already    cited."      Union,    etc.,    Bank    v.  21    (1810)    Pet.    (C.  C.)    74,  78;  Peck  f>. 

Memphis,  (1901)  111  Fed.  561.  Williamson,   (1813)    1  Law  Repos.   (4  N. 

C.)  53.    The  decisions  of  this  court  have 

The  Constitution  contemplates  a  power  clearly   recognized   that  judgments   of  a 

in  Congress  to  give  a  conclusive  effect  to  foreign    state    are   prima   fade   evidence 

such  judgments.    Mills  f.  Duryee  (1813)  only,   and   that,  but  for   these  constitu- 

7  Crajich  485,  3  U.  S.   (L.  ed.)   411.  tional    and    legislative    provisions,    judg- 
ments of  a  state  of  the  Union,  when  sued 

"The  effect  of  these  provisions  of  the  upon    in    another   state,   would   have   no 
Constitution    and    laws    of    the    United  greater  effect."    Hilton  v.  Guyot,  (1895) 
States  was  at  first  a  subject  of  diverse  159  U.  S.  182,  40  U.  S.  (L.  ed.)  95. 
opinons,  not  only  in  the  courts  of  the  sev- 
eral states,  but  also  in  the  Circuit  Courts  When  a  judgment  can  be  pleaded  in 
of  the  United  States,  Mr.  Justice  Cush-  bar  in  the  state  where  rendered,  it  may 
ing,  Mr.  Justice  Wilson,  and  Mr.  Justice  be  so  pleaded  in  the  courts  of  another 
Washington   holding    that    judgments    of  state.      Corey    v.    Independent    Ice    Co., 
the  courts  of  a  state  had  the  same  effect  (1910)   106  Me.  485,  76  Atl.  930. 
throughout    the    Union    as    within    that 

state,  but  Chief  Justice  Marshall  (if  ac-  On   all   matters   in   issue. —  Everett  v. 

curately  reported)   being  of  dpinion  that  Everett,  (1909)   215  U.  S.  203,  30  S.  Ct. 

they  were  not  entitled  to  conclusive  ef-  70,  54  U.  S.   (L.  ed.)    158. 
feet,  and  that  their  consideration  might 

Mistake  of  law. —  A  judgment  cannot  be  impeached  either  in  or  out  of  the 
state  by  showing  that  it  was  based  on  a  mistake  of  law. 

American     Express     Co.     v.     Mullins,       Fauntleroy  v.  Lum,  (1908)  210  U.  S.  236, 
(1909)   212  U.  S.  312,  29  S.  Ct.  381,  53       28  S.  Ct.  641,  52  U.  S.   (L.  ed.)    1039. 
U.  S.    (L.  ed.)    520,   15  Ann.  Cas.  536; 

A  plea  of  nil  debent  to  an  action  brought  on  a  judgment  obtained  in  a 
state  court  of  another  state  is  inadmissible,  for,  whatever  doubts  there 
might  be  on  the  words  of  the  Constitution,  thq  Act  of  Congress  effectually 
removes  them,  declaring  in  direct  terms  that  the  record  shall  have  the 
same  effect  in  the  federal  court  as  in  the  court  from  which  it  was  taken. 

Armstrong  v.  Carson,  (1795)  2  Dall.  303,  1  U.  S.   (L.  ed.)   391. 

The  circumstance  that  execution  cannot  issue  directly  on  the  original  judg- 
ment, and  that  an  action  must  be  brought  thereon,  does  not  affect  the 
binding  effect  of  a  foreign  judgment. 

Damon  v.  Webber,  (1914)    111  Me.  473,  89  AtL  734. 

/.  Between  Same  Parties  and  Privies. —  A  judgment  against  the 
administrator  of  an  estate  is  not  evidence  of  its  sufficiency  to  entitle  the 
judgment  creditor  to  recover  against  an  administrator  of  the  same  estate 
in  another  state.  Under  the  Act  of  Congress  passed  to  put  into  effect  its 
constitutional  provisions,  it  is  necessary  that  the  suit  be  between  the  same 
parties  or  privies,  and  on  the  same  subject-matter,  where  the  proceeding 
is  in  rem,  but  the  parties  above  are  not  the  same,  nor  are  the  privies.  The 
administrator  under  grant  of  administration  in  one  state  stands  in  no 
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relation  of  privity  to  the  administrator  in  another.  Bach  is  privy  to  the 
testator  and  would  be  estopped  by  a  judgment  against  him ;  but  they  have 
no  privity  with  each  other  in  law  or  in  estate.  Such  a  judgment  is  not 
in  rem,  but  in  personam.  The  judgment  is  against  the  person  of  the 
administrator  that  he  shall  pay  the  debt  of  the  testator  out  of  the  funds 
committed  to  his  care.  If  there  be  another  administrator  in  another 
state  liable  to  pay  the  same  debt  he  may  be  subjected  to  a  like  judgment 
upon  the  same  demand,  but  the  assets  in  his  hands  cannot  be  affected  by 
a  judgment  to  which  he  is  personally  a  stranger. 

Stacy  v.  Thrasher,   (1848)    6  How.  58,  binding  upon   the  former,  or  the  estate 

12  U.  S.   (L.  ed.)   337.    See  also  McLean  in    his    possession.      While    a    judgment 

v.  Meek,    (1865)    18  How.   18,   15  U.  S.  against  a  party  may  be  conclusive,  riot 

(L.  ed.)  277.  merely    against    him,    but    also    against 

those' in   privity  with  him,  there  is  no 

"There  is  no  such  relation  between  the  privity   between    two   administrators   ap- 

executor  and  an  administrator  with  the  pointed   in   different   states."     Brown  9. 

will  annexed  appointed  in  another  state  Fletcher,   (1908)   210  U.  S.  82,  28  S.  Ct. 

as  will  make  a  decree  against  the  latter  702,  52  U.  S.    (L.  ed.)   966. 

g.  As  to  a  Party  Not  Estopped  by  Foreign  Judgment. — "  The 
defendant  was  no  party  to  that  judgment,  and  there  is  nothing  in  the 
Constitution  to  give  it  any  force  as  against  strangers.  If  {he  judgment 
binds  the  defendant  it  is  not  by  its  own  operation,  even  with  the  Con- 
stitution behind  it,  but  by  an  estoppel  arising  out  of  the  defendant's 
contract  with  the  plaintiff  and  the  notice  to  defend.  The  ground  of 
decision  in  both  courts  below  was  that  there  was  no  such  estoppel,  the 
duty  and  responsibility  of  the  defendant  being  limited  by  the  words  that 
we  have  quoted  from  the  contract,  excluding  any  obligation  other  than 
those  set  forth.  The  decision,  in  other  words,  turned  wholly  on  the  con- 
struction of  the  contract  as  excluding  a  liability  over  in  the  event  that 
happened.  Even  if  wrong,  it  did  not  deny  the  Michigan  judgments 
their  full  effect,  but  denied  the  preliminary  relation  between  the  defend- 
ant and  the  party  to  them,  without  which  the  defendant  remained  a 
stranger  to  them,  in  spite  of  the  notice  to  defend.' ' 

Bagley  v.  General  Fire  Extinguisher  Co.,  (1900)  212.  U.  S.  477,  29  S.  Gt.  341,  53 
U.  S.   (L.  ed.)   605. 

h.  Following  Judgments  as  Precedents. —  This  clause  relates  only  to 
the  conclusiveness  of  such  judgments  as  between  the  parties  to  them  and 
their  privies.  It  does  not  require  that  judgments  in  one  state  shall  be  fol- 
lowed by  the  courts  of  other  states  as  matter  of  authority  in  other  similar 
cases.  The  Constitution  does  not  deal  with  the  question  of  the  effect  of 
such  judgments  as  precedents,  nor  with  the  opinions  of  the  courts  render- 
ing them.    It  does  not  require  the  courts  of  one  state  to  follow  those  of 
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another  upon  any  question,  whether  upon  the  construction  of  local  stat- 
utes or  otherwise. 

Wiggins'  Ferry  Co.  r.  Chicago,  etc.,  R.  This  clause  cannot  be  held  to  embrace 

Co.,  (1882)  11  Fed.  383,  affirmed  Chi-  an  alleged  error  in  a  decree  of  a  state 
cago,  etc.,  R.  Co.  r.  Wiggins'  Ferry  Co.,  court  asserted  to  be  in  collision  with  a 
(1883)  108  U.  S.  18,  1  S.  Ct.  614,  617,  prior  decision  of  the  same  court  in  the 
27  U.  S.    (L.  ed.)    636.  same  case.  Mitchell  v.  Lenox,    (1840)    14 

Pet.  49,  10  U.  S.    (L.  ed.)    349. 

i.  Judgment  Against  Corporation  Binds  Stockholder. — A  plaintiff, 
after  the  recovery  of  a  judgment  against  a  Kansas  corporation  in  the 
courts  of  Kansas,  and  the  return  of  an  execution  unsatisfied,  may  maintain 
an  action  in  any  court  of  competent  jurisdiction  against  a  stockholder  of 
the  corporation  to  recover  in  satisfaction  of  his  judgment  an  amount  not 
exceeding  the  par  value  of  the  defendant's  stock,  and  in  that  state  the 
judgment  is  not  only  conclusive  against  the  corporation  but  also  binding 
upon  the  stockholder.  And  in  such  an  action  brought  against  the  stock- 
holder in  the  courts  of  Rhode  Island,  the  only  question  to  be  determined 
is,  not  what  credit  and  effect  are  given  in  an  action  against  a  stockholder 
in  the  courts  of  Rhode  Island  to  a  judgment  in  those  courts  against  the 
corporation  of  which  he  is  a  stockholder,  but  what  credit  and  effect  are 
given  in  the  courts  of  Kansas  in  a  like  action  to  a  similar  judgment  there 
rendered ;  the  only  defenses  which  he  can  make  against  it  are  those  which 
he  can  make  in  the  courts  of  Kansas. 

Hancock  Nat.  Bank  v.  Farnum,  (1900)  See  infra,  p.  208,   Statute  of  Limita- 

176  U.  S.  040,  20  S.  Ct.  506,  44  U.  S.  tions  —  May  Be  Pleaded  by  Stockholder 
(L.   ed.)    619.  to  an  Order  for  Assessment. 

j.  How  Effect  of  Judgment  Ascertained. —  Whenever  it  becomes 
necessary  under  this  requirement  of  the  Constitution  for  a  court  of  one 
state,  in  order  to  give  faith  and  credit  to  a  public  act  of  another  state,  to 
ascertain  what  effect  it  has  in  that  state,  the  law  of  that  state  must  be 
proved  as  a  fact.  No  court  of  a  state  is  charged  with  knowledge  of  the 
laws  of  another  state;  but  such  laws  are  in  that  court  matters  of  fact, 
which,  like  other  facts,  must  be  proved  before  they  can  be  acted  upon. 

Chicago,  etc.,  R.  Co.  i\  Wiggins'  Ferry  of    pleading   and    evidence   applicable   to 

Co.,   (1887)    119  U.  S.  622,  7  S.  Ct.  398,  the  subject.    Hanlev  r.  Donoghue,  (1885) 

30  U.  S.   (L.  ed.)   529.     See  also  Gasquet  116  U.  S.  1,  6  S.  Ct  242,  29  U.  S.  (L.  ed.) 

v.  Lapeqre,   (1917)   242  U.  S.  367,  37  S.  535. 
Ct.  165,  61  U.  S.   (L.  ed.)    367. 

Where  by  the  local  law  of  a  state  its 

Regulated  by  general  rules  of  pleading  highest  courts  take  judicial  notice  of  the 
end  evidence. — As  Congress  has  not  un-  laws  of  other  states,  the  Supreme  Court 
dertaken  to  prescribe  in  what  manner  of  the  United  States,  on  writ  of  error, 
the  effect  that  judgments  have  in  the  might  take  judicial  notice  of  them.  Han- 
courts  of  the  state  in  which  they  are  ley  t\  Donoghue,  (1885)  116  U.  S.  1,  6 
rendered  shall  be  ascertained,  it  has  left  6.  Ct.  242,  29  U.  S.  (L.  ed.)  536. 
that  to  be  regulated  by  the  general  rules 
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fc.  No  Priority,  Privilege,  or  Lien. —  Foreign  judgments  enjoy,  not  the 
right  of  priority  or  privilege  or  lien  which  they  have  in  the  state  where 
they  are  pronounced,  but  that  only  which  the  lex  fori  gives  them  by  its 
own  laws,  in  their  character  of  foreign  judgments. 

Cole  v.  Cunningham,  (1890)  133  U.  S.  it  cannot  have  that  effect  on  lands  in 
112,  10  S.  Ct.  269,  33  U.  8.  (L.  ed.)  538.       another  fttate  by  virtue  of  the  faith  and 

credit   given    to   it  by   the   Constitution 

A  judgment  may  have  the  "  effect "  of  and  the  Act  of  Congress  passed  there- 
a  lien  upon  all  the  lands  of  the  defend-  under.  Story  t?.  Thrasher,  (1848)  6  How. 
ant  in  the  state  where  it  is  rendered,  yet      61,  12  U.  S.  (L.  ed.)   337. 

L  No  Execution  Without  New  Suit. —  No  execution  can  be  issued 
upon  judgments  rendered  in  one  state  without  a  new  suit  in  the  tribunals 
of  other  states. 

Cole  r.  Cunningham,  (1890)   133  U.  8.  the  jurisdiction  where  it  Is  rendered  is 

112,  10  S.  Ct.  269,  33  U.  S.  (L.  ed.)  538.  not  a  judicial  determination  of  anything, 

and  it   is  not  an  Act  about  which  full 

This  provision  does  not  put  the  judg-  '  faith   and   credit  can  be  predicated.     It 

ments  of  other  states  upon  the  footing  of  has  no  effect  except  to  create  a  lien  upon 

domestic    judgments,   to   be   enforced   by  the  property  of  the  defendant,  and  can 

execution;   but  it  leaves  the  manner  in  have   no    effect    in    another    jurisdiction., 

which  they  may  be  enforced  to  the  law  So  that  the  language  of  the  Constitution 

of  the  st«,te  in  which  they  are  sued  on,  and  the  language  of  the  Act  of  Congress 

pleaded,  or  offered  in  evidence.    Hunting-  can  have  no  application  to  a  mere  execu- 

ton  t.  Attrill,   (1892)    146  U.  S.  685,  13  tion  issued  upon  a  judgment  in  another 

S.  Ct.  224,  36  U.  S.   (L.  ed.)   1123.  state,  as  giving  it  any  validity  or  credit 

elsewhere.     WaddiU  v.  Cabell,   (1893)   21 

An  execution  issued  on  a  judgment  in  D.  C.  604. 

w.  As  Foundation  fob  a  Creditor's  Bill. — A  foreign  judgment  can- 
not be  a  foundation  for  a  creditor's  bill,  but  must  be  sued  over  before  it 
becomes  a  judgment  for  the  purpose  of  any  remedy  at  law  or  in  equity. 

Claflin  v.  McDermott,  (1882)   12  Fed.  376. 

n.  Effect  of  Discontinuance  of  Suit  in  Another  State. —  In  per- 
mitting a  party  to  show  that  an  entry  of  discontinuance  in  a  case  in 
another  state  was  not  intended  by  the  parties  as  a  release  and  satisfaction 
of  the  cause  of  action,  but  was  the  result  of  a  promissory  agreement  on  the 
part  of  the  defendant  company  which  was  never  complied  with,  full  faith 
and  credit  was  not  refused  to  the  judgment  in  the  other  state.  Such 
evidence  was  properly  allowed,  not  to  contradict  the  necessary  legal 
import  of  that  judgment,  but  to  show  the  real  meaning  of  the  parties  to  that 
suit  in  agreeing  upon  its  discontinuance. 

Jacobs  1?.  Marks,   (1901)   182  U.  S.  593,  21  S.  Ct.  865,  45  U.  S.   (L.  ed.)    1241. 

o.  Effect  of  Statute  Validating  Contract  Held  Void. —  Where  a 
statute  has  validated  a  contract  which  had  been  held  void  in  a  court  of 
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another  jurisdiction,  a  judgment  rendered  on  a  second  action  on  the  con- 
tract, brought  after  the  passage  of  the  act,  is  not  void  as  failing  to  give 
full  faith  and  credit  to  the  judgment  in  the  first  action. 

West  Side  Belt  R.  Co.  v.  Pittsburgh  Cotwtr.  Co.,  (1911)  219  U.  S.  92,  31  S.  Ct 
196,  55  U.  S.   (L.  ed.)   107. 

p.  Inability  to  Enforce  Judgment. —  If  the  court  has  acquired  juris- 
diction, the  judgment  is  entitled  to  full  faith  and  credit  though  the  court 
may  not  be  able  to  enforce  it  by  execution  in  the  state  in  which  it  was 
rendered,  as  where  the  defendant  left  the  state  after  service  upon  him 
and  took  all  his  property  with  him ;  while  the  want  of  power  to  enforce  a 
judgment  or  decree  may  afford  a  reason  against  entertaining  jurisdiction, 
it  has  nothing  to  do  with  the  validity  of  a  judgment  or  decree  when  made. 

Michigan  Trust  Co.  v.  Ferry,  (1913)  238  U.  S.  346,  33  S.  Ct.  560,  55  U.  S.  (L.  ed.) 
867.     . 


7.  Defenses  That  May  Be  Set  Up  in  Suit  on  Foreign  Judgment- 
al. Want  op  Jurisdiction —  (1)  In  General. —  This  clause  applies  to  the 
records  and  proceedings  of  courts  only  so  far  as  they  have  jurisdiction. 
Wherever  they  want  jurisdiction  the  records  are  not  entitled  to  credit. 


Board  of  Public  Works  v.  Columbia 
College,  (1873)  17  Wall.  528,  21  U.  8. 
(L.  ed.)  687.  See  also  Spokane,  etc.,  R. 
Co.  r.  Whitley,  (1915)  237  U.  S.  487, 
35  S.  Ct.  655,  59  U.  S.  (L.  ed.)  1060, 
L.  F.  A.  1915F  736;  Bigelow  v.  Old  Do- 
minion Copper  Min.,  etc.,  Co.,  (1912)  225 
U.  S.  Ill,  32  S.  Ct.  641,  56  U.  S.  (L.  ed.) 
1009,  L.  R.  A.  1913E  875;  Brown  c. 
Fletcher,  (1908)  210  U.  S.  82,  28  S.  Ct. 
702,  52  U.  S.  (L.  ed.)  966;  Andrews  v. 
.Andrews,  (1903)  188  U.  S.  37,  23  S.  Ct. 
237,  47  U.  S.  (L.  ed.)  366;  Wisconsin 
v.  Pelican  Ins.  Co.,  (1888)  127  U.  S.  291, 
8  S.  Ct.  1370,  32  U.  S.  (L.  ed.)  239; 
Frank  v.  Wolf,  (1916)  17  Ga.  App.  468, 
87  S.  E.  697;  Mottu  t?.  Davis,  (1909)  151 
N.  C.  237,  65  S.  E.  969;  De  Vail  V.  De 
Vail,  (1910)  57  Ore.  128,  109  Pac.  755, 
110.  Pac.  706. 

See  also  infra,  p.  208,  Power  of  States 
to  Legislate  on  Remedy  —  Statute  of 
Limitations. 

The  full  faith  and  credit  clause,  and 
the  statutes  enacted  thereunder,  do  not 
apply  to  judgments  rendered  by  a  court 
having  no  jurisdiction  of  the  parties  or 
subject-matter,  or  of  the  res  in  proceed- 
ings in  rem.  Thompson  v.  Thompson, 
(1913)  226  U.  S.  551,  33  S.  Ct.  129,  67 
U.  S.    (L.  ed.)    347. 

The  rule  that  a  foreign  judgment  may 
be  attacked  on  jurisdictional  grounds  ap- 


plies only  to  cases  where  the  nonresident 
was  not  served  with  summons,  and  did 
not  appear  or  waive  the  defect  in  service. 
Chinn  v.  Foster-Milburn  Co.,  (1912).  195 
Fed.  158. 

A  judgment  in  personam  against  a  non- 
resident of  the  state  where  the  judg- 
ment was  rendered,  upon  a  mere  order  of 
publication,  without  service  of  any  proc- 
ess, or  an  entry  of  appearance  by  the  de- 
fendant, is  absolutely  void;  and  for  that 
reason  it  is  not  entitled  to  full  faith 
and  credit  in  the  courts  of  another  state, 
under  section  1  of  article  IV  of  the  Fed- 
eral Constitution.  Western  Assur.  Co.  <?. 
Walden,  (1911)  238  Mo.  49,  141  S.  W. 
595. 

Opinion  of  an  attorney. — When  a  state 
court  took  jurisdiction  and  entered  a  final 
decree,  eviaence  cannot  be  received  in  an 
action  in  another  state  of  the  opinion  of 
an  attorney  practicing  in  the  court  in 
which  the  decree  was  rendered,  that  the 
court  erred  in  thinking  that  jurisdiction 
was  conferred  upon  that  court,  and  that 
the  decree  sued  on  and  offered  in  evidence 
was  not  binding.  Laing  v.  Rigney,  (1896) 
160  U.  S.  542,  16  S.  Ct.  366,  40  U.  S. 
(L.  ed.)   625. 

In  a  suit  by  a  consignor  against  an  ex- 
press company  to  recover  the  value  of  a 
C.  O.  D.  shipment  which  had  been  deliv- 
ered to  the  consignee  under  a  judgment 
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in  replevin  of  a  court  of  another  state, 
such  judgment  was  not  available  to  the 
express  company  without  showing  that 
the  consignor  had  been  given  prompt  no- 


tice of  the  pendency  of  the  suit  in  the 
other  states  Wells,  Fargo  &  Co.  Express 
v.  Ford,  (1915)  238  U.  S.  503,  36  S.  Ct. 
864,  68  U.  S.   (L.  ed.)    1431. 


(2)  Of  the  Parties  or  the  Subject-matter. —  This  provision  gives  no 
effect  to  the  judgments  of  a  court  which  had  no  jurisdiction  of  the  subject- 
matter  or  of  the  parties. 


Huntington  v.  Attrill,  (1892)  146  U. 
S.  685,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.) 
1123.      See    also    Thormann    v.    Frame, 

(1900)  176  U.  S.  356,  20  S.  Ct.  446,  44 
U.  S.  (L.  ed.)  500;  Reynolds  v.  Stock- 
ton, (1891)  140  U.  ,S.  264,  11  S.  Ct.  773, 
35  U.  S.  (L.  ed.)  464;  Simmons  v.  Saul, 

(1891)  138  U.  S.  448,  11  S.  Ct.  369,  34 
U.  S.    (L.  ed.)    1054. 

See  infra,  under  Relating  to  Marriage 
and  Divorce,  p.  212. 

This  does  not  prevent  an  inquiry  into 
the  jurisdiction  of  the  court  in  which  a 
judgment  is  rendered  to  pronounce  the 
judgment,  nor  into  the  rights  of  the  state 
to  exercise  authority  over  the  parties  or 
the  subject-matter.  The  Constitution  did 
not  mean  to  confer  any  new  power  on  the 
states,  but  simply  to  regulate  the  effect 
of  their  acknowledged  jurisdiction  over 
persons  and  things  within  their  terri- 
tory. It  did  not  make  the  judgments  of 
the  states  domestic  judgments  to  all  in- 
tents and  purposes,  but  only  gave  a 
general  validity,  faith,  and  credit  to  them 
as  evidence.  Cole  v.  Cunningham,  (1890) 
133  U.  S.  112,  10  a  Ct.  269,  33  U.  S.  (L. 
ed.)   538. 

Decree  of  divorce  made  in  another  state. 
— A  decree  of  divorce  is  entitled  to  no 
faith  and  credit  when  rendered  in  a  state 
court  which  had  no  jurisdiction  because 
neither  party  had  a  domicile  in  that 
state.  Bell  v.  Bell,  (1901)  181  U.  S.  175, 
21  S.  Ct  551,  45  U.  S.  (L.  ed.)  804.  See 
also  Streitwolf  v.  Streitwolf,  (1901)  181 
U  S.  179,  21  S.  Ct.  563,  45  U.  S.  (L.  ed.) 
807. 

In  Haddock  v.  Haddock,  (1906)  201 
U.  S.  562,  26  S.  Ct.  525,  50  U.  S.  (L. 
ed.)  867,  5  Ann.  Cas.  1,  the  court  stated 
the  following  propositions:  ".First.  The 
requirement  of  the  Constitution  is  not 
that  some,  but  that  full,  faith  and  credit 
shall  be  given  by  States  to  the  judicial 
decrees  of  other  States.  That  is  to  say, 
where  a  decree  rendered  in  one  State  is 
embraced  by  the  full  faith  and  credit 
clause  that  constitutional  provision  com- 
mands that  the  other  States  shall  give 
to  the  decree  the  force  and  effect  to  which 
it  was  entitled  in  the  State  where  ren- 
dered.    •     *     *     Second.     Where  a  per- 


sonal judgment  has  been  rendered  in  the 
courts  of  a  State  against  a  non-resident 
merely  upon  constructive  service  and, 
therefore,  without  acquiring  jurisdiction 
over  the  person  of  the  defendant,  such 
judgment  may  not  be  enforced  in  another 
State  in  virtue  of  the  full  faith  and 
credit  clause.  Indeed,  a  personal  judg- 
ment so  rendered  is  by  operation  of  the 
due  process  clause  of  the  Fourteenth 
Amendment  void  as  against  the  non-resi- 
dent, even  in  the  State  where  rendered, 
and,  therefore,  such  non-resident  in 
virtue  of  rights  granted  by  the  Constitu- 
tion of  the  United  States  may  success- 
fully resist  even  in  the  State  where  ren- 
dered, the  enforcement  of  such  a  judg- 
ment. *  *  *  Third.  The  principles, 
however,  stated  in  the  previous  proposi- 
tion are  controlling  only  aa  to  judgments 
tit  personam  and  do  not  relate  to  pro- 
ceedings in  rem.  That  is  to  say,  in  con- 
sequence of  the  authority  which  govern- 
ment possesses  over  things  within  its 
borders  there  is  jurisdiction  in  a  court 
of  a  State  by  a  proceeding  in  rem,  after 
the  giving  of  reasonable  opportunity  to 
the  owner  to  defend,  to  affect  things 
within  the  jurisdiction  of  the  court,  even 
although  jurisdiction  is  not  directly  ac- 
quired over  the  person  of  the  owner  of 
the  thing.  *  *  *  Fourth.  The  general 
rule  stated  in  the  second  proposition  is, 
moreover,  Kmited  by  the  inherent  power 
which  all  governments  must  possess  over 
the  marriage  relation,  its  formation  and 
dissolution,  as  regards)  their  own  citizens. 
From  this  exception  it  results  that  where 
a  court  of  one  State,  conformably  to  the 
laws  of  such  State,  or  the  State  through 
its  legislative  department,  has  acted  con- 
cerning the  dissolution  of  the  marriage 
tie,  as  to  a  citizen  of  that  State,  such 
action  is  binding  in  that  State  as  to  such 
citizen,  and  the  validity  of  the  judgment 
may  not  therein  be  questioned  on  the 
ground  that  the  action  of  the  State  in 
deahng  with  its  own  citizen  concerning 
the  marriage  relation  was  repugnant  to 
the  due  process  clause  of  the  Constitu- 
tion. •  •  •  Fifth.  It  is  no  longer  open 
to  question  that  where  husband  and  wife 
are  domiciled  in  a  State  there  exists 
jurisdiction  in  such  State,  for  good  cause, 
to  enter  a  decree  of  divorce  which  will 
be  entitled  to  enforcement  in  another 
State   by   virtue   of   the    full    faith    and 
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credit  clause.  It  has,  moreover,  been  de- 
cided that  where  a  bona  fide  domicile  has 
been  acquired  in  a  State  by  either  of  the 
parties  to  a  marriage,  and  a  suit  is 
brought  by  the  domiciled  party  in  such 
State  for  a  divorce,  the  courts  of  that 
State,  if  they  acquire  personal  jurisdic- 
tion also  of  the  other  party,  have  author- 
ity to  enter  a  decree  of  divorce,  entitled 
to  be  enforced  in  every  State  by  the  full 
faith  and  credit  clause.  *  *  *  Sixth. 
Where,  the  domicile  of  matrimony  was  in 
a  particular  State,  and  the  husband  aban- 
dons his  wife  and  goes  into  another  State 
in  order  to  avoid  his  marital  obligations, 
such  other  State  to  which  the  husband 
has  wrongfully  fled  does  not,  in  the 
nature  of  things,  become  a  new  domicile 
of  matrimony,  and,  therefore,  is  not  to 
be  treated  as  the  actual  or  constructive 
domicile  of  the  wife;  hence,  the  place 
where  the  wife  was  domiciled  when  so 
abandoned  constitutes  her  legal  domicile 
until  a  new  actual  domicile  be  by  her  else- 
where acquired.  •  *  *  Seventh.  So  also 
it  is  settled  that  where  the  domicile  of  a 
husband  is  in  a  particular  State,  and 
that  State  is  also  the  domicile  of  matri- 
mony, the  courts  of  such  State  having 
jurisdiction  over  the  husband  may,  in  m 
virtue  of  the  duty  of  the  wife  to  be  at ' 
the  matrimonial  domicile,  disregard  an 
unjustifiable  absence  therefrom,  and  treat 
the  wife  as  having  her  domicile  in  the 
State  of  the  matrimonial  domicile  for  the 
purpose  of  the  dissolution   of  the  mar- 


riage, and  as  a  result  have  power  to 
render  a  judgment  dissolving  the  mar- 
riage which  will  be  binding  upon  both 
parties,  and  will  be  entitled  to  recogni- 
tion in  all  other  States  by  virtue  of  the 
full  faith  and  credit  clause." 

A  state  court  may  collaterally  impeach 
a  decree  of  divorce  made  in  another  state, 
by  proof  that  the  court  had  no  jurisdic- 
tion, even  when  the  record  purports  to 
show  jurisdiction  and  the  appearance  of 
the  other  party.  German  Sav.,  etc.,  Soc. 
v.  Dormitzer,  (1904)  192  U.  S.  128,  24 
S.  Ot.  221,  48  U.  S.  (L.  ed.)  373. 

"As  the  state  of  Massachusetts  had  ex- 
clusive jurisdiction  over  its  citizens  con- 
cerning the  marriage  tie  and  its  dissolu- 
tion, and  consequently  the  authority  to 
prohibit  them  from  perpetrating  a  fraud 
upon  the  law  of  their  domicile  by  tem- 
porarily sojourning  in  another  state,  and 
there,  without  acquiring  a  bona  fide 
domicile,  procuring  a  decree  of  divorce, 
it  follows  that  the  South  Dakota  decree 
relied  upon  was  rendered  by  a*  court  with- 
out jurisdiction,  and  hence  the  due  faith 
and  credit  clause  of  the  Constitution  of 
the  United  States  did  not  require  the  en- 
forcement of  such  decree  in  the  state  of 
Massachusetts  against  the  public  policy 
of  that  state  as  expressed  in  its  stat- 
utes." Andrews  v.  Andrews,  (1903)  188 
U.  S.  37,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.) 
366. 


(3)  Facts  Necessary  to  Give  Jurisdiction. —  The  constitutional  provi- 
sion does  not  preclude  inquiry  into  the  jurisdiction  of  the  court  in  which  a 
judgment  is  rendered,  or  into  the  facts  necessary  to  give  such  jurisdiction. 


Simmons    r.    Saul,    (1891)     138    U.    S.       U.S. 
448,  11  S.  Ct.  369,  34  U.  S.  (L.  ed.)   1054.       500. 
See  also  Thormann  r.  Frame,  (1900)   176 


8,  20  S.  Ct.  446,  44  U.  S.  (L.  ed.) 


(4)  Record  Not  Conclusive. —  The  jurisdiction  of  a  court  by  which  a 
judgment  is  rendered  in  any  state  may  be  questioned  in  a  collateral  pro- 
ceding  in  another  state,  notwithstanding  the  averments  contained  in  the 
record  of  the  judgment  itself. 


Thompson  v.  Whitman,  (1873)  18  Wall. 
457,  21  U.  S.  (L.  ed.)  897.  See  also  the 
following   cases: 

United  States. —  Brown  v.  Fletcher, 
(1908)  210  U.  S.  82,  28  S.  Ct.  702,  52 
U.  S.  (L.  ed.)  966;  German  Sav.,  etc., 
Soc.  v.  Dormitzer,  (1904)  192  U.  S.  128, 
24  S.  Ct.  221,  48  U.  S.  (L.  ed.)  373; 
Grover,   etc,   Sewinff   Mach.   Co.   t\   Rad- 


cliff.  (1890)  137  U.  S.  294,  11  S.  Ct.  92, 
34  U.  S.  (I.,  ed.)  670;  Henning  v.  Plant- 
ers' Ins.  Co.,   (1886)   28  Fed.  444. 

California.— In  re  Culp,  (1906)  2  Cal. 
App.  70,  83  Pac.  89. 

Vermont. — Wood  v.  Augustus,  (1898) 
70  Vt.  637,  41  Atl.  583,  67  Am.  St.  Rep. 
657. 
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(5)  Must  Be  Evidence  of  Want  of  Jurisdiction. —  If  full  faith  and 
credit  were  denied  to  a  judgment  rendered  in  another  state  upon  a  sugges- 
tion of  want  of  jurisdiction,  without  evidence  to  warrant  the  finding,  the 
constitutional  requirement  would  be  enforced. 

Rogers  v.  Alabama,  (1904)  192  U.  S.  facts  tending  .to  impeach  the  jurisdiction 
231,  24  S.  Ct.  257,  48  U.  S.  (L.  ed.)  417.       of  the  court  which  rendered  the  judgment, 

either  as  to  the  subject-matter  or  the  per- 

A  defense  to  an  action  on  a  judgment  son.  L'Engle  v.  Gates,  (1896)  74  Fed. 
rendered   in   another  state  must   present       513.    ' 

(6)  Set  vice  of  Process —  (a)  Personal  Service  or  Voluntary  Appearance.— 
When  the  subject-matter  of  a  suit  is  merely  the  determination  of  the 
defendant's  liability,  it  is  necessary  to  the  validity  of  the  judgment,  to 
require  other  states  to  give  it  full  faith  and  credit,  that  it  should  appear 
from  the  record  that  the  defendant  had  been  brought  within  the  jurisdic- 
tion of  the  court  by  personal  service  of  process,  or  his  voluntary  appear- 
ance, or  that  he  had  in  some  manner  authorized  the  proceeding. 

Grover,  etc.,  Sewing  Mach.  Co.  v.  Rad-  court  to  judgments  of  state  courts,  when 

cliffe,  (1890)   137  U.  S.  287,  11  S.  Ct.  92,  they   had    jurisdiction    of   the   cause   and 
34  U.   S.    (L.  ed.)    670.     See  also  Brown  .    of  the  parties;  and  in  actions  brought  on 

v.   Fletcher,    (1908)    210  U.  S.  82,  28  S.  such    judgments   in   other    states,   it   has 

Ct.    702,    52    TJ.    S.    (L.    ed.)    966;    Old  always  been  held  that  it  was  open  to  a 

Wayne    Mut.    L.    Assoc,    i\    McDonough,  defendant,  whether  sued  alone  or  jointly 
(1907)    204   TJ.   S.   8,   27   S.   Ct.   236,   51     .  with  others,  to  show  by  plea  and  proof 

U.  S.   (L.  ed.)   345;  Barney  t?.  De  Kraft,  that  he  had  not  been  served  with  process 

(1862)   6  D.  C.  363;  American  Tube,  etc.,  or  had  not  voluntarily  appeared.    Benaud 

Co.    *>.    Crafts,     (1892)     156    Mass.    257,  v.  Abbott,  (1886)   116  U.  S.  287,  6  S.  Ct. 

30  ST  Ct.  1024;  Teel  r.  Yost,   (1891)    128  1194,  29  U.  S.    (L.  ed.)    629. 
X.  Y.  387,  28  N.  E.  353,  13  L.  R.  A.  796; 

Sammis  r.  Wightman,  (1893)  31  Fla.  10,  A  judgment  cannot  be  rendered  against 

J 2  So.  526.  a  nonresident  where  there  is  no  personal 

service,  except  so  far  as  the  state  render- 

Tlie  Act  of  Congress  enacted  under  this  ing  it  has  property  within  its  borders  to 

provision   has   been   restricted   in   its   ap-  satisfy  it  by  its  own  execution.    Hennmg 

plication  by  a  series  of  decisions  of  this  v.  Planters*  Ins.  Co.,  (1886)   28  Fed.  444. 

In  a  probate  proceeding,  a  petition  for  the  removal  of  the  executor  and  for 
an  accounting  for  the  unadministered  residue  of  the  estate  is  so  far  a  part 
,of  the  original  proceeding  that  a  personal  judgment  rendered  against  him 
on  service  by  publication  on  account  of  his  absence  from  the  state,  for  the 
unadministered  assets,  is  entitled  to  full  faith  and  credit  in  the  courts  of 
another  state. 

Michigan  Trust  Co.  v.  Ferry,  (1913)  228  U.  S.  346,  33  S.  Ct.  550,  57  U.  S.  (L.  ed.) 
867. 

(b)  Service  on  One  of  Two  Defendants. —  Where  there  has  been  a  joint 
judgment  against  two  persons  with  service  of  process  upon  one  only,  such 
judgment  is  entitled  to  full  faith  and  credit  in  other  states  as  against  the 
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defendant  upon  whom  process  was  served,  if  the  judgment  was  valid 
against  such  defendant  in  the  state  in  which  judgment  was  given. 


Renaud  v.  Abbott,  (1886)  116  U.  8. 
288,  6  S.  Ct.  1194,  29  U.  S.  (L.  ed.)  629, 
wherein  the  court  said:  "The  rule  that 
exonerates  a  defendant  actually  served 
with  process  from  the  obligation  of  a 
judgment,  because  rendered  also  against 
another  who  has  not  been  served,  and 
therefore  is  not  bound,  is  purely  technical, 
and  when  by  the  local  law,  according  to 
which  such  a  judgment  has  been  rendered, 
a    different    rule    has    been    established, 


which  enforces  the  personal  obligation 
of  the  defendant  who  has  been  served, 
or  who  has  appeared  in  the  action,  the 
Act  of  Congress  requires  that  the  same 
effect  shall  be  given  to  it  in  every  other 
state  in  which  it  may  be  sued  on,  what- 
ever may  be  the  rule  that  there  prevails 
in  respect  ta  its  domestic  judgments." 
See  also  Hanley  t?.  Donoghue,  (1885)  116 
U.  S.  1,  6  S.  Ct.  242,  29  U.  S.  (L.  ed.) 
535. 


(c)  Service  of  Process  While  Temporarily  in  the  State. —  Service  of  process 
was  made  on  a  person  while  in  the  state  for  the  purpose  of  attending  the 
taking  of  a  deposition,  according  to  notice,  alleged  to  have  been  given  for 
the  purpose  of  enticing  the  defendant  into  the  state.  A  judgment  obtained 
on  such  service  was  entitled  to  full  faith  and  credit  in  another  state. 


Jaster  v.  Currie,  (1905)  198  U.  S.  146, 
25  S.  Ct.  614,  49  U.  S.  (L.  ed.)  988, 
wherein  the  court  said:  "It  will  be  ob- 
served that  there  was  no  misrepresenta- 
tion, express  or  implied,  with  regard  to 
anything,  even  the  motives  of  the  plain- 
tiff. The  parties  were  at  arm's  length. 
The  plaintiff  did  not  say  or  imply  that 
he  had  one  motive  rather  than  another. 
He  simply  did  a  lawful  act  by  all  the 
powers  enabling  him  to  do  it,  and  that 
was  all.  Therefore,  the  word  *  fraud ' 
may  be  discarded  as  inappropriate.  The 
question  is  whether  the  service  of  a  writ, 
otherwise  lawful,  becomes  unlawful  be- 
cause the  hope  for  a  chance  to  make  it 
was  the  sole  motive  for  other  acts  tend- 
ing   to   create    the    chance,    which    other 


acts  would  themselves  have  been  lawful 
but  for  that  hope.  We  assume  that  mo- 
tions may  make  a  difference  in  liability. 
But  the  usual  cases  where  they  have 
been  held  to  do  so  have  been  cases  where 
the  immediate  and  expected  effect  of  the 
act  done  was  to  inflict  damage,  and  where, 
therefore,  as  a  matter  of  substantive  law, 
if  not  of  pleading,  the  act  was  thought 
to  need  a  justification  (see  Aikens  v. 
Wisconsin,  (1904)  195  U.  S.  194,  204), 
or  else  where  the  intent  was  to  do  a 
further  and  unlawful  act  to  which  the 
act  done  was  the  means  (Swift  v.  U.  S., 
(1905)  196  U.  S.  375,  396 )."  See  also 
Baltimore,  etc.,  R.  Co.  v.  Hostetter, 
(1916)  240  U.  S.  620,  36  S.  Ct.  475,  60 
U.  S.    (L.  ed.)    829. 


(d)  Garnishment  Process  Against  Resident  Debtor  of  Nonresident  Defendant 
—  When  a  court  acquired  jurisdiction  of  a  nonresident  by  trustee  or 
garnishment  process  against  a  resident  debtor  of  the  nonresident  defend- 
ant, a  court  of  another  state  should  give  to  the  proceedings  full  faith  and 
credit. 


Chicago,  etc.,  R.  Co.  v.  9turm,  (1899) 
174  U.  8.  710,  19  S.  Ct.  797,  43  T\  S. 
(L.  ed.)  1144.  See  also  King  v.  Cross, 
(1899)  175  U.  S.  399,  20  S.  Ct.  131,  4, 
U.  S.  (L.  ed.)  211,  affirming  Cross  t?. 
Brown,  (1895)   19  R.  I.  220,  33  Atl.  147. 

A  judgment  rendered  upon  a  service  by 
publication  where  property  is  seized  by 
attachment  or  garnished  in  the  hands 
of  persons  within  the  jurisdiction  of  the 
court  who  have  been  personally  served 
is  valid  and  binding  against  the  non- 
resident defendant,  to  the  extent  of  the 


property  attached,  or  money  and  effects 
garnished  in  the  hands  of  the  garnishee. 
A  debt  due  a  citizen  of  one  state  by  a  citi- 
zen of  another  state  or  country,  may  be 
sued  for  in  the  courts  of  such  state  or 
country.  All  such  judgments  are  en- 
titled to  full  faith  and  credit  under  this 
provision  of  the  Federal  Constitution. 
Western  Assur.  Co.  v.  Walden,  (1911) 
238  Mo.  49,   141  S.  W.  696. 

A  garnishment  judgment  rendered  in 
another  state,  to  which  the  principal  de- 
fendant was  not  a  party  in  person,  to* 
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gether  with  the  fact  of  the  garnishee's 
payment  thereof,  is  a  pro  tanto  defense 
to  an  action  by  the  principal  defendant 
against  the  garnishee  only  if  the  foreign 
court  acquired  jurisdiction  of  and  ap- 
propriated the  res,  that  is,  the  debt,  and 
if    the  garnishee  there,   the  present  de- 


fendant, so  discharged  its  duty  in  that 
caBe  to  the  principal  defendant  there,  the 
present  plaintiff,  as  to  be  entitled  to 
plead  the  same  in  this  action.  St.  Louis, 
etc.,  R.  Co.  t?.  Crews,  (1915)  51  Okla. 
144,  151  Pac.  879. 


(e)  Service  of  Garnishment  Process  While  Temporarily  Within  the  State. — 
If  there  be  a  law  of  a  state  providing  for  the  attachment  of  a  debt,  then, 
if  the  garnishee  be  found  in  that  state,  and  process  be  personally  served 
upon  him  therein,  the  court  thereby  acquires  jurisdiction  over  him  and 
can  garnish  a  debt  and  condemn  it,  provided  the  garnishee  could  himself 
be  sued  by  his  creditor  in  that  state,  and  such  a  judgment  is  entitled  to 
full  faith  and  credit  in  the  courts  of  another  state. 


Harris  v.  Balk,  (1905)  198  U.  S.  222, 
25  S.  Ct.  625,  49  U.  S.  (L.  ed.)  1023, 
3  Ann.  Caa.  1084,  which  was  a  case  in 
which  a  resident  of  North  Carolina  was 
indebted  to  another  resident  of  that  state, 
and  while  temporarily  in  the  state  of 
Maryland  was  served  with  a  foreign  or 
nonresident  writ  of  attachment,  attach- 
ing a  debt  due  by  his  creditor  to  a  resi- 
dent of  Maryland.  The  judgment  ob- 
tained in  Maryland  on  such  process  was 
entitled  to  full  faith  and  credit  in  the 
courts  of  North  Carolina  as  a  defense  to 
a  suit  against  the  garnishee  by  his  cred- 


itor; and  the  court  said  that  when  a  debt 
has  been  attached  by  garnishment  proc- 
ess and  the  garnishee  is  without  defense 
to  set  up  against  the  attachment  of  the 
debt,  there  is  no  reason  why  he  should 
not  consent  to  a  judgment  impounding 
the  debt,  and  this  constitutes  no  volun- 
tary payment,  and  such  a  judgment  is 
entitled  to  full  faith  and  credit  in  the 
courts  of  another  state.  See  also  Louis- 
ville, etc.,  R.  Co.  t?.  Deer,  (1'906)  200 
U.  S.  176,  27  S.  Ct.  207,  50  U.  S.  (L.  ed.) 
426;  Wright  v.  Southern  R.  Co.,  (1906) 
141  N.  C.  164,  53  6.  E.  831. 


(f)  Service  on  Foreign  Corporations. —  "When  foreign  corporations  are 
sued,  the  record  must  show  affirmatively  not  only  that  there  was  service 
upon  the  agent,  but  that  the  corporation  was  in  fact  doing  business  in  the 
state.  This  latter  fact  being  shown,  the  court  will  assume,  in  the  absence 
of  proof  to  the  contrary,  that  the  party  returned  served  as  agent  is  in 
fact  a  representative  of  the  corporation,  but  not  otherwise. 

Henning  v.  Planters'  Ins.  Co.,  (1886)  28  Fed.  444. 

b.  Fraud. —  The  provision  of  the  Constitution  does  not  prevent'  an 
inquiry  whether  the  judgment  sued  upon  is  founded  in,  and  impeachable 
for,  a  manifest  fraud. 


Cole  v.  Cunningham,  (1890)  133  U.  S. 
112,  10  S.  Ct.  269,  33  U.  S.  (L.  ed.)  538. 
See  also  American  Express  Co.  v.  Mul- 
lins,  (1909)  212  U.  S.  311,  29  S.  Ct.  315, 
53  U.  8.  (L.  ed.)  525.  15  Ann.  Cas.  536; 
Mottu  v.  Dayis,  (1909)  151  N.  C.  237,  65 
S.  E.  969. 

This  constitutional  provision,  as  inter- 
preted by  the  Supreme  Court  of  the 
United  States,  and  the  courts  of  last 
resort  of  the  various  states  of  the  Union, 
that  it  has  certain  well-known 


limitations  or  exceptions,  namely,  that  * 
judgment  of  a  court  of  another  state  may 
bo  impeached  and  set  aside  for  fraud 
practiced  upon  the  court,  in  the  very  act 
of  procuring  the  judgment,  and  where 
the  defendant  was  not  legally  served  with 
process.  Lieber  v.  Lieber,  (1911)  239 
Mo.  1,  143  S.  W.  458. 

"All  the  subsequent  English  authori- 
ties concur  in  holding  that  any  foreign 
judgment,  whether  in  rem  or  in  personam, 
may  be  impeached  upon  the  ground  that 
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it  was  fraudulently  obtained.  *  *  # 
Under  what  circumstances  this  may  be 
done  does  not  appear  to  have 'ever  been 
the  subject  of  judicial  investigation  in 
this  country.  It  has  often,  indeed,  been 
declared  by  this  court  that  the  fraud 
which  entitles  a  party  to  impeach  the 
judgment  of  one  of  our  own  tribunals 
must  be  fraud  extrinsic  to  the  matter 
tried  in  the  cause,  and  not  merely  con- 
sist in  false  and  fraudulent  documents  or 
testimony  submitted  to  that  tribunal,  and 
the  truth  of  which  was  contested  before 
it  and  passed  upon  by  it."  Hilton  t?. 
Guyot,  (1895)  159  U.  S.  206,  16  S.  Ct. 
139,  40  U.  S.    (L.  ed.)    95. 

The  effect  of  this  clause  and  the  Act 
of  Congress  passed  thereunder  is  that 
in  the  courts  of  other  states  the  judg- 
ment of  a  court  of  one  state  is  not  im- 
peachable except  for  fraud  or  want  of 
jurisdiction,  is  indisputable  proof  that 
it  rests  upon  an  unanswerable  cause  of 
action,  is  conclusive  evidence  that  the 
right  to  its  enforcement  is  wholly  un-. 
affected  by  any  laches  or  lapse  of  time 
which  preceded  its  rendition,  and  gives 
a  right  of  action  for  its  enforcement  sub- 


ject to  limitation  and  other  laws  of  the 
forum  which  regulate,  but  do  not  deny, 
unreasonably  restrict,  or  oppressively 
burden  the  exercise  of  that  right.  Lamb 
r.  Powder  River  Live  Stock  Co.,   (1904) 

132  Fed.  441. 

"  Judgments  recovered  in  one  state  of 
the  Union,  when  proved  in  thfj  courts  of 
another,  differ  from  judgments  recov- 
ered in  a  foreign  country  ir  no  other  re- 
spect than  that  of  not  being  re-exam- 
i  it  able  upon  the  merits,  nor  impeachable 
for  fraud  in  obtaining  them,  if  rendered 
by  a  court  having  jurisdiction  of  the  cause 
and  of  the  parties."  Hanley  t\  Donoghue, 
(1885)  116  U.  S.  1,  6  S.  Ct.  242,  29  U.  S. 
( L.  ed. )  535.  See  also  Wisconsin  v. 
Pelican  Ins.  Co.,  (1888)  127  U.  S.  291, 
8  S.  Ct.  1370,  32  U.  S..(L.  ed.)   239. 

When  no  evidence  is  offered  sufficient 
to  impeach  the  judgment  proven  by  a  duly 
authenticated  transcript  if  that  judgment 
had  been  a  domestic  one,  it  is  not  suf- 
ficient to  impeach  the  foreign  judgment 
sued  on.    Christiansen  r.  Kriesel,  (1907) 

133  Wis.  508,  113  N.  W.  980. 


A  plea  that  a  judgment  was  procured  by  fraud  was  held  bad  on  general 
demurrer. 


Christmas  v.  Russell,  (1866)  5  Wall. 
305,  18  U.  S.  (L.  ed.)  475,  wherein  the 
court  said:  "Subject  to  those  qualifica- 
tion*, the  judgment  of  a  state  court  is 
conclusive  in  the  courts  of  all  the  other 
states  wherever  the  same  matter  is 
brought  in  controversy .  Established  rule 
is  that  so  long  as  the  judgment  remains 
in  force  it  is  of  itself  conclusive  of  the 
right  of  the  plaintiff  to  the  thing  ad- 
judged in  his  favor,  and  gives  him  a  right 
to  process,  mesne  or  final,-  as  the  case 
may  be,  to  execute  the  judgment.  *  *  # 
Domestic  judgments,  say  the  Supreme 
Court  of  Maine,  even  if  fraudulently  ob- 
tained, must  nevertheless  be  considered 
as  conclusive  until  reversed  or  set  aside. 
Settled  rule,  also,  in  the  Supreme  Court 
of  Ohio,  is  that  the  judgment  of  another 
state,  rendered  in  a  case  in  which  the 
court  had  jurisdiction,  has  all  the  force 
in  that  state  of  a  domestic  judgment,  and 
that  the  plea  of  fraud  is  not  available  as 
an  answer  to  an  action  on  the  judgment. 
Express  decision  of  the  court  is  that  such 
a  judgment  can  only  be  impeached  by  a 
direct  proceeding  in  chancery.  Similar 
decisions  have  been  made  in  the  Supreme 
Court  of  Massachusetts,  and  it  is  there 
held  that  a  party  to  a  judgment  cannot 


be  permitted  in  equity,  any  more  than  at 
law,  collaterally  to  impeach  it  on  the 
ground  of  mistake  or  fraud,  when  it  is 
offered  in  evidence  against  him  in  sup- 
port of  the  title  which  was  in  issue  in 
the  cause  in  which  it  was  recovered. 
Whole  current  of  decisions  upon  the  sub- 
ject in  that  state  seems  to  recognize  the 
principle  that  when  a  cause  of  action  has 
been  instituted  in  a  proper  forum,  where 
all  matters  of  defense  were  open  to  the 
party  sued,  the  judgment  is  conclusive 
until  reversed  by  a  superior  court  having 
jurisdiction  of  the  cause,  or  until  the 
same  is  set  aside  by  a  direct  proceeding 
in  chancery.  State  judgments,  in  courts 
of  competent  jurisdiction,  are  also  held 
by  the  Supreme  Court  of  Vermont  to  be 
conclusive  as  between  the  parties  until 
the  same  are  reversed  or  in  some  manner 
set  aside  and  annulled.  Strangers,  say 
the  court,  may  show  that  they  were 
collusive  or  fraudulent;  but  they  bind 
parties  and  privies."  See  also  Max- 
well r.  Stewart,  (1874)  22  Wall.  77. 
22  U.  S.  (L.  ed.)  564.  And  see  Faunt- 
leroy  r.  Lum,  (1908)  210  U.  S.  236,  28 
S.  Ct,  641,  52  U.  S.  (L.  ed.)  1039; 
Wisconsin  r.  Pelican  Ins.  Co.,  127  U.  S. 
265,  8  S.  Ct.  1370,  32  U.  S.  (L.  ed.)  239. 


c.  Judgment    Not    Responsive   Issues. —  The    full    faith    and    credit 
demandvd  is  only  that  faith  and  credit  which  the  judicial  proceedings 
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had  in  the  other  state  in  and  of  themselves  require.  It  does  not  demand 
that  a  judgment  rendered  by  a  court  which  has  jurisdiction  of  the  per- 
son but  which  is  in  no  way  responsive  to  the  issues  tendered  by  the  plead- 
ings, and  is  rendered  in  the  actual  absence  of  the  defendant,  must  be 
recognized  as  valid  in  the  courts  of  any  other  state. 

Reynolds  v.  Stockton,   (1891)    140  U.  S.  264,  11  S.  Ct.  773,  35  U.  S.   (L.  ed.)   464.. 

d.  Effect  of  Discharge  in  Insolvency  Proceedings. — A  judgment 
creditor  who  has  re-sued  his  judgment  in  the  court  of  another  state,  and 
also  joined  in  insolvency  proceedings  in  the  state  in  which  the  original 
judgment  was  obtained,  under  which  insolvency  proceedings  the  debtor 
obtained  his  discharge,  cannot  maintain  suit  on  the  judgment  obtained  in 
the  other  state  court. 

Brest  r.  Smith,  (1860)  5  Biss.   (U.S.)  state.      The   creditor   having   voluntarily 

62,  4  Fed.  Cas.  No.  1,843.     See  also  Clay  subjected   himself   to  the   jurisdiction   of 

v.    Smith,    (1830)    3    Pet.    411,    7    U.   S.  that  state,  the  judgment  was  subject  to 

(L.  ed.)    723.  the  judicial  authority  of  that  state,  and 

the  creditor  was  bound  by  the  subsequent 

An  action  on  a  judgment  obtained  in  a  action  of  the  courts  6f  that  state,  whether 

state  court  by  a  nonresident  of  that  state  he  resided  in  the  state  or  not.     Davidson 

cannot  be  maintained  against  a  plea  of  v.  Smith,    (1860)    1    Bias.    (U.   S.)    346, 

discharge  under  the  insolvent  laws  of  that  7  Fed.  Cas.  No.  3,608. 

e.  Against  Public  Policy  of  State  in  Which  Action  on  Judgment 
Brought. — A  state  court,  in  sustaining  a  demurrer  to  a  complaint  in  a 
cause  of  action  based  upon  the  decision  and  judgments  of  the  courts  of 
another  state,  and  upon  the  statutes  of  that  state,  has  not  failed  to  give  full 
faith  and  credit  to  the  laws  and  judgments  of  that  state  and  its  courts, 
when  the  courts  of  the  state  in  which  the  suit  is  brought  hold  that  no  cause 
of  action  is  set  forth  in  the  pleading  ancl  that  it  is  against  the  public  policy 
of  the  state  to  permit  an  action  for  such  a  purpose. 

Finney  v.  Guy,   (1903)    189  U.  6.  340,  faith  and   credit   in   the   courts   of   Mis- 

23  S.  Ct.  558,  47  U.  S.    (L.  ed.)    839.  sissippi.    This  decision  seems  to  have  been 

rested  upon  the  provision  of  the  Act  of 

When,    in   Mississippi,    a   statute   pro-  Congress   that  the  f.ill   faith   and   credit 

vides  that  a  contract  for  future  delivery  shall  be  such  as   the  judgment  had  •*  in 

is  illegal  and  "  shall  not  be  enforced  by  the  courts  of  the  state  from  whence  the 

any  court,"  but  a  person  against  whom  said    records    are    or    shall    be    taken." 

a  claim  arising  out  of  such  a  transaction  Fauntleroy  r.  Lum,  (1908)  210  U.  S.  236, 

submitted  it  to  arbitration  and  an  award  28   S.   Ct.   641,   52   U.   S.    (L.   ed.)    1039, 

was  made  against  him,  and  later,  upon  reversing    (1902)    80   Miss.    757,   32   So. 

personal  service  upon  him  in  Missouri,  a  290,  92  Am.  St.  Rep.  620,  and  followed 
judgment    was    rendered    in    that    state    *  in  Armstrong  v.  Minkins,  ( 1908 )  93  Miss, 

against  hdm  on  the  award,  the  judgment  621,  47  So.  467. 
of  the  Missouri  court  is  entitled  to  full 

8.  Power  of  States  to  Legislate  on  Remedy  —  a.  In  General. —  There 
is  no  clause  in  the  Constitution  which  restrains  the  right  in  each  state  to 
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legislate  upon  the  remedy  in  suits  on  judgments  of  other  states  exclusive 
of  all  interference  with  their  merits. 

Baoon  v.  Howard,  (1857)  20  How.  25,  15  U.  S.  (L.  ed.)  811.  See  also  Matter  of 
Perkins,  (1892)   2  Cal.  434. 

6.  Statute  of  Limitations. — (1)  Limitation  Governed  by  Lex  Fori.-~ 
There  is  no  direct  constitutional  inhibition  upon  the  states,  nor  any  clause 
in  the  Constitution  from  which  it  can  be  even  plausibly  inferred,  that  the 
states  may  not  legislate  upon  the  remedy  in  suits  upon  the  judgments  of 
other  states,  exclusive  of  all  interference  with  their  merits.  It  being  set- 
tled that  the  statute  of  limitations  may  bar  recoveries  upon  foreign  judg- 
ments; that  the  effect  intended  to  be  given  under  our  Constitution  to 
judgments  is  that  they  are  conclusive  only  as  regards  the  merits ;  the  com- 
mon-law principle  then  applies  to  suits  upon  them,  that  they  must  be 
brought  within  the  period  prescribed  by  the  local  law,  the  lex  fori,  or  the 
suit  will  be  barred. 


M'Elmoyle  t\   Cohen,    (1839)    13   Pet.       state. —  The  limitation  of  actions  is  gov- 
28,    10   U.   S.    (L.   ed.)    177.      See   also       erned  by  the  lex  fori,  and  is  controlled 
Alabama  State  Bank  v.   Dalton,    (1850)        by  the  legislation  of  the  state  in  which 


328,  10  U.  S.  (L.  ed.)  177.  See  also  erned  by  the  lex  fori,  and  is  controlled 
Alabama  State  Bank  v.  Dalton,  (1850)  by  the  legislation  of  the  state  in  which 
9  How.  i>28,  13  U.  S.   (L.  ed.)   242;  Ran-       the   action   is  brought,   as   construed   by 


dolph  u.  King,  (1867)  2  Bond  (U.  S.)  the  highest  court  of  that  state,  even  if 
104,  20  Fed.  Cas.  No.  11,560;  Schemmel  v.  the  legislative  act  or  the  judicial  con- 
Cooksley,  (1912)  256  111.  412,  100  N.  E.  struct  ion  differs  from  that  prevailing  in 
141.  other  jurisdictions.     Great  Western  Tel. 

Co.  v.  Purdy,    (1896)    162  U.  S.  329,  16 
As  construed  by  highest  court  of  the      S.  Ct.  810,  40  U.  S.  (L.  ed.)  986. 

May  be  pleaded  by  stockholder  to  an  order  for  assessment. —  A  state  court 
made  an  order  for  an  assessment  in  a  proceeding  to  which  the  corporation 
was  a  party  but  to  which  a  certain  stockholder  was  not.  In  an  action 
brought  by  a  receiver,  in  another  state  in  the  name  of  the  company  to 
recover  the  sum  supposed  to  be  due  under  the  assessment,  the  stockholder 
had  the  right  to  plead  the  statute  of  limitations,  and  the  court,  in  sustain- 
ing that  defense,  did  not  deny  to  the  order  for  the  assessment  the  full 
faith  and  credit  to  which  it  was  entitled. 

Great  Western  Tel.  Co.  t?.  Purdy,  (1896)  162  U.  S.  335,  16  S.  Ct.  810,  40  U.  6. 
(L.  ed.)  986. 

(2)  Cannot  Cut  Off  Right  of  Action  on  Foreign  Judgment. — A  statute 
which  enacted  that  "  no  action  shall  be  maintained  on  any  judgment  or 
decree  rendered  by  any  court  without  this  state  against  any  person,  who  at 
the  time  of  the  commencement  of  the  action  in  which  such  judgment  or 
decree  was  or  shall  be  rendered,  was  or  shall  be  a  resident  of  this  state,  in 
any  case  where  the  cause  of  such  action  would  have  been  barred  by  any  act 
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of  limitation  of  this  state,  if  such  suit  had  been  brought  therein,"  was 
held  to  be  unconstitutional  as  affecting  the  right  of  a  plaintiff  to  enforce 
a  judgment  obtained  in  another  state  which  was  valid  in  that  state  and 
conclusive  between  the  parties  in  all  her  tribunals. 


Christmas  t\  Russell,  (1866)  5  Wall. 
301,  18  U.  S.  (L..  ed.)  475,  .wherein  the 
court  said :  "  Instead  of  being  a  statute 
of  limitations  in  any  sense  known  to  the 
law,  the  provision  in  legal  effect  is  but 
an  attempt  to  give  operation  to  the  stat- 
ute of  limitations  of  that  state  in  all  the 
other  states  of  the  Union  by  denying  the 
efficacy  of  any  judgment  recovered  in  an- 
other state  against  a  citizen  of  Missis- 
sippi for  any  cause  of  action  which  was 
barred  in  her  tribunals  under  that  law." 


A  statute  of  a  state  which  bars  action 
against  its  residents  upon  judgments  of 
other  states  founded  upon  causes  of  ac- 
tion which  were  barred  by  statutes  of 
limitations  of  the  state  which  enacted 
the  law,  but  which  were  not  barrel  by 
the  statutes  of  the  state  where  the  judg- 
ments were  rendered,  does  not  accord  full 
faith  and  credit  to  the  records  and- judi- 
cial proceedings  of  those  states,  and  is 
unconstitutional  and  void.  Keyser  P. 
Lowell,  (1902)   117  Fed.  400. 


(3)  Must  Give  a  Reasonable  Time. —  While  the  states  have  the  power 
and  right  to  prescribe  the  times  within  which  actions  may  be  brought 
against  their  citizens  upon  judgments,  as  well  as  upon  other  causes  of 
action,  it  is  always  conditioned  that  such  statutes  must  allow  a  reasonable 
time  to  enforce  rights  of  action  in  the  state  of  their  enactment,  that  they 
may  not  lawfully  strike  down  the  right  of  action  by  destroying  or  deny- 
ing all  remedy  for  its  enforcement,  and  that  they  may  not  repeal  or 
nullify  the  provisions  of  the  Constitution  of  the  United  States  and  of  the 
Act  of  Congress.- 


Keyser  t>.  Lowell,  (1902)   117  Fed.  400. 

The  full  faith  and  credit  clause  of  the 
Constitution  of  the  United  States  does 
not  restrict  the  right  of  a  state  to  pre- 
scribe a  reasonable  limitation  period  for 
bringing  actions  upon  judgments  of  sister 
states.  Tourtelot  t?.  Booker,  (Tex.  Civ. 
App.  1913)   160  S.  W.  293. 

A  limitation  is  unreasonable  which  does 
not,  before  the  bar  takes  effect,  afford 
full  opportunity  for  resort  to  the  courts 
for  the  enforcement  of  the  rights  upon 
which  the  limitation  is  intended  to  oper- 
ate, and  this  opportunity  must  be  afforded 
in  respect  of  existing  rights  of  action 
after  they  come  within  the  present  or 
prospective  operation  of  the  statute,  and 
in  respect  of  prospective  rights  after  they 
accrue.  "It  is  usual  in  prescribing  pe- 
riod*  of  limitation   to   adjust   the   time 


to  the  special  nature  of  the  rights  of 
action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circum- 
stances. A  single  period  cannot  be  fixed 
.  for  all  cases,  because  what  would  be  rea- 
sonable in  one  class  of  cases  would  be 
entirely  unreasonable  in  another.  Each 
limitation  must,  therefore,  be  separately 
judged  in  the  light  of  the  circumstances 
surrounding  the  class  of  cases  to  which 
it  applies,  and,  if  the  time  is  reasonable 
in  respect  of  the  class,  it  will  not  be 
adjudged  unreasonable  merely  because  it 
is  deemed  to  operate  harshly  in  some 
particular  or  exceptional  instance;  as 
where  the  person  against  whose  right  the 
limitation  runs  is  under  some  disability, 
out  of  the  state,  or  unavoidably  prevented 
from  suing  within  the  time  prescribed." 
Lamb  v.  Powder  River  Live  Stock  Co., 
(1904)    132  Fed.  442. 


Two-year  statute. —  A  state  statute  declared  that  upon  judgments  obtained 

in  any  court  out  of  the  liiiiits  of  the  state  actions  should  be  commenced 

within  two  years  after  the  passage  of  the  Act  and  not  afterwards.    It  was 

held  that  this  statute  Was  valid  under  the  Act  of  Congress  passed  pursuant 

li  F.  &  A.— a 
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to  this  constitutional  provision,  and  applicable  to  a  case  where  the  person 
against  whom  the  judgment  was  given  became  a  citizen  at  the  state  upon 
the  very  day  on  which  he  was  sued  upon  the  judgment. 

Alabama  State  Bank  c.  Da  It  on,   (1850)  9  How.  622,  13  U.  8.   (L.  ed.)   242. 

(4)  Time  Action  Accrues  Not  a  Federal  Question. —  The  question  at 
what  time  a  cause  of  action  accrues,  within  the  meaning  of  a  state  statute 
of  limitations,  is  not  a  federal  question,  but  a  local  question,  upon  which 
the  judgment  of  the  highest  court  of  the  state  cannot  be  reviewed  by  the 
Supreme  Court  of  the  United  States. 

Great  Western  Tel.  Co.  v.  Ptirdy,  (1896)  162  U.  S.  329,  16  8.  Ct.  810,  40  U.  8. 
(L.  ed.)  986. 

9.  Judgments  in  Particular  Oases  Conclusive  Vel  Non — a.  Real 
Estate  Subject  to  Control  of  State  in  Which  Located. —  In  an  action 
brought  in  the  state  of  New  York  against  an  executrix,  in  which  it  was 
alleged  that  the  testator  was  indebted  to  the  plaintiff  for  certain  trust 
moneys  which  he  had  converted,  and  that  he  had  conveyed  to  his  execu- 
trix certain  real  estate  in  Tennessee  under  such  circumstances  as  to 
cause  the  deed  to  be  void  as  against  plaintiff's  claim,  judgment  was 
rendered  that  plaintiff  recover  the  trust  money  and  that  the  deed  to  the 
executrix  be  declared  void  as  against  plaintiff's  claim.  Such  judg- 
ment should  be  considered  binding  on  the  courts  of  Tennessee  so  far  as  it 
adjudicated  the  right  of  the  plaintiff  to  recover  as  creditor  of  the  estate. 
By  the  terms  of  the  judgment  no  provision  whatever  was  made  for  its 
enforcement  as  against  the  executrix  in  respect  of  the  real  estate.  No 
conveyance  was  directed,  nor  was  there  any  attempt  in  any  way  to  exert 
control  over  her  in  view  of  the  conclusion  that  the  court  announced. 
Direct  action  upon  the  real  estate  was  certainly  not  within  the  power  of 
the  court,  and  as  it  did  not  order  the  executrix  to  take  any  action  with 
reference  to  it,  and  she  took  none,  the  courts  of  Tennessee  were  not  obliged 
to  surrender  jurisdiction  to  the  courts  of  New  York  over  real  estate  in 
Tennessee,  exclusively  subject  to  its  laws  and  the  jurisdiction  of  its  courts. 

Carpenter  v.  Strange,  (1891)  141  TJ.  S.  106,  11  S.  Ct.  960,  35  U.  S.  (L.  ed.) 
640.     See  MacDonald  v.  Dexter,    (1908)       234  111.  517,  85  N.  £.  209. 

b.  Law  of  Descent  or  Transmission  of  Land. —  A  law  of  a  state  in 
which  land  is  situated  controls  and  governs  its  transmission  by  will  or 
its  passage  in  case  of  intestacy,  and  a  court  in  a  state  in  which  land  is 
situated  is  not  controlled  by  a  decree  of  a  court  in  any  other  state  deciding 
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that  the  land  passed  by  the  law  of  that  state  and  Hot  according  to  the  law 
of  the  stpte  in  which  the  land  is  situated. 

Clarke  v.  Clarke,  (1900)   178  U.  S.  186,  20  S.  Ct.  873,  44  U.  S.  (L.  ed.)  1028, 

Adoption  proceedings  in  one  state  are  not  denied  full  faith  and  credit  by 
the  operation  of  the  statute  of  descents  in  another  state  which  excludes 
children  adopted  by  proceedings  in  other  states,  as  a  state  is  the  sole 
mistress  of  the  devolution  of  land  within  the  state  by  descent. 

Hood  r.  McGehec,   (IMS)   237  U.  S.  611,  35  S.  Ct.  71S,  59  U.  8.   (L.  ed.)    1144. 


c.  Probate  of  Will. —  The  probate  of  a  will  in  one  state  must  be 
deemed  conclusive  so  far  as  that  state  is  concerned,  and  the  will  held  suffi- 
cient to  pass  all  property  which  can  be  there  transferred  by  a  valid  instru- 
ment of  that  kind,  but  such  probate  does  not  take  the  place  of  provisions 
necessary  to  its  validity  as  a  will  of  real  property  in  other  states,  if  they 
are  wanting.  Its  validity  as.  such  will  in  other  states  depends  on  its 
execution  in  conformity  with  their  laws;  and  if  probate  there  be  also 
required,  such  probate  must  be  had  before  it  can  be  received  as  evidence. 


Robertson  v.  PickreU,  (1883)  109  U.  S. 
611,  3  S.  Ct.  407,  27  U.  S.  (L.  ed.)   1049. 

The  provision  that  full  faith  and  credit 
must  be  given  to  the  judgments  of  other 
states  does  not  mean  that  the  state  it- 
self has  parted  with  any  of  its  rights  or 
of  its  citizens'  rights  to  have  the  will  of 
a  resident  originally  proved  in  the  county 
of  his  residence,  where,  presumptively,  he 
is  best  known,  and  where  they  may  the 
better  litigate  all  questions  touching  the 
validity  of  the  instrument  offered  for 
probate.  In  re  Clark,  (1905)  148  Cal. 
108,  82  Pac.  760,  7  Ann.  Cas.  306,  113 
Am.  St.  Rep.  197,  1  L.  R.  A.  (N.  S.)  996. 

Evidence  of  probate  of  a  wiU  of  lands. 
—  When  a  state  law  does  not  make  the 
probate  of  a  will  of  lands  evidence  per  §e 
in  a  land  cause  in  the  courts  of  that 
state,  but  in  permitting  it  to  be  read  in 
evidence  to  a  jury  they  are  at  liberty  to 
find  for  or  against  the  will  and  not  bound 
from  the  production  of  the  probate  to  find 
in  favor  of  the  party  producing  it,  it  is 
entitled  to  no  more  credit  in  the  courts  of 
another  state  where  there  is  no  rule  of 
law  in  that  state  which  couM  make  such 
a  document  good  evidence  under  the  laws 
of  that  state.  Darby  v.  Mayer,  (1825) 
10  Wheat.  465,  6  U.  S.    (L.  ed.)    367. 

Under  an  Alabama  act  it  is  provided 
that  the  "  probate  of  a  will  may  be  either 
In    common    or    solemn    form.     In   the 


former  case,  upon  the  testimony  of  ft 
single  subscribing  witness,  and  without 
notice  to  any  one,  the  will  may  be  proved 
and  admitted  to  *  *  *  record.  But 
such  probate  and  record  is  not  conclusive 
upon  any  one  interested  in  the  estate  ad- 
versely to  the  win."  In  construing  this 
provision  it  has  been  held  that  the  act 
of  the  court  of  ordinary  in  probating  a 
Georgia  will  in  common  form  was  in  con- 
sequence of  a  proceeding  em  parte  only, 
and  was  without  any  prejudicial  or  con- 
cluding operation  upon  the  rights  of  the 
defendants  (appellees)  in  this  action. 
Though  expressed  by  a  court,  the  declara- 
tion of  probate  in  common  form  did  not 
rise  to  the  dignity  of  a  judgment  to 
which,  under  the  Constitution  of  the 
United  States  (article  4,  {  1),  and  the 
Act  of  Congress  (U.  S.  Comp.  St.  1913, 
{  1519),  full  faith  and  credit  were,  in 
any  degree,  due  to  be  extended  by  the 
courts  of  other  states.  Frederick  t?.  Wil- 
bourne,  (Ala.  1916)  73  So.  442. 

A  statute  authorising  the  contest  of 
wills  conveying  real  estate  within  the 
state  and  admitted  to  probate  in  other 
states  in  the  same  manner  as  wills  exe- 
cuted and  proven  in  the  state,  does  not 
conflict  with  section  1,  article  4,  of  the 
Federal  Constitution,  prescribing  that  full 
faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records  and  ju- 
dicial proceedings  of  every  other  state. 
The  court  said:     "This  must  necessarily 
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be  true,  for  the  reason  that  every  state  or  devised,  and  how  the  same  shall  pass 

has   full   and    exclusive   power   to   deter-  by  inheritance."     Hines  t;.  Hines,   (1912) 

mine  by  what  methods  real  estate  situ-  243  Mo.  480,  147  S.  W.  774.    # 
a  ted  within  its  borders  shall  be  conveyed 

As  to  testamentary  capacity  and  undue  influence. —  The  judgment  of  a 
court  of  another  state  admitting  a  will  to  probate  there,  fixed  the  status 
of  the  instrument  as  a  will  and  became  conclusive  of  all  the  facts  neces- 
sary to  the  establishment  of  a  will,  among  which  are  that,  at  the  time  the 
will  was  executed,  the  testator  was  of  sound  and  disposing  mind  and 
was  not  acting  under  duress,  fraud,  menace,  or  undue  influence. 

State.  t\  District  Court,  (i906)  34  Mont.  96,  85  Pac.  866,  9  Ann.  Cas.  418,  116 
Am.  St.  Rep.  510,  6  L.  R.  A.  (N.  S.)  617. 

Where  there  is  conflicting  evidence  as  to  the  domicile  of  a  person  at  the  time 
of  his  death,  a  judgment  admitting  his  will  to  probate  in  the  state  in 
which  he  resided  at  the  time  of  his  death  is  not  conclusive  on  an  applica- 
tion to  have  the  will  registered  in  the  state  in  which  he  previously  resided 
and  by  the  laws  of  which  state  the  will  was  void. 

Burbank   v.   Ernst,    (1914)    232  U.   S.  his   death,   is   neither   conclusive   on    the 

162,  34  S.  Ct.  299,  58  U.  S.  (L.  ed.)  551.  question  of  domicile,  nor  even  evidence  of 

it  in  a  collateral  proceeding,  in  the  courts 

On  the  probate  of  a  will  in  one  state,  of  another  state.     Tilt  v.  Kelsey,   ( 1907 ) 

and  the  assessment  of  a  succession  tax,  207  U.  S.  43,  28  S.  Ct.  1,  52  U.  S.  (L.  ed.) 

the  adjudication  that  the  testator  was  a  95. 
resident  of  New  Jersey  at  the  time  of 

d.  AnciuiAby  Probate  Judgment. —  A  judgment  in  a  probate  proceed- 
ing which  was  merely  ancillary  to  probate  proceedings  in  another  state 
ordering  the  residue  of  the  estate  to  be  assigned  to  the  legatee  and  dis- 
charging the  executor  from  further  liability,  does  not  prevent  a  creditor, 
a  nonresident  of  the  state  in  which  the  judgment  was  rendered,  from 
setting  up  his  claim  in  the  state  probate  court  having  the  primary  admin- 
istration of  the  estate. 

Borer  v.  Chapman,  (1887)  119  U.  S.  599,  7  Si  Ot.  342,  30  U.  S.  (L.  ed.)  532. 

e.  Relating  to  Marriage  and  Divorce — (1)  In  General. —  The  Con- 
stitution of  the  United  States  confers  no  power  whatever  upon  the  gov- 
ernment of  the  United  States  to  regulate  marriage  in  the  states,  or  its 
dissolution. 

Andrews  t\  Andrews,  (1903)  188  U.  S.  Hon  — Of  the  Parties  or  the  Subject- 
32,  23  S.  Ct.  237,  47  U.  S.  (L.  ed.)  366.  matter  —  Decree  of  Divorce  Made  in  An- 
See  alBo  infra,  p.  201,  Want  of  jurisdic-       other  State. 

(2)  Decree  of  Separation. —  A  married  woman  filed  a  bill  in  an  Illinois 
court,  praying  for  a  decree  that  she  was  living  apart  from  her  husband 
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without  her  fault  and  that  the  husband  provide  for  the  separate  main- 
tenance of  the  complainant  and  the  support  of  the  children.  Pending 
the  suit  a  document  was  filed  by  the  husband,  in  part  reciting,  without 
collusion:  "  I  do  hereby  stipulate  that  the  plaintiff,  at  the  time  of  the 
commencement  of  this  suit,  was  living,  and  ever  since  has  been  living, 
separate  and  apart  from  her  husband,  without  her  fault,  and  may  take  a 
decree  with  my  consent  for  such  sum  as  may  be  reasonable  and  just  for 
her  separate  maintenance/ '  After  a  reference  to  a  master  to  take  evi- 
dence, a  decree  was  finally  entered  that  the  court  "  doth  find  that  the 
said  complainant,  at  the  time  of  the  commencement  of  this  suit,  was 
living,  and  ever  since  that  time  has  lived,  and  is  now  living,  separate 
and  apart  from  her  husband,  the  said  defendant,  without  her  fault,  and 
that  the  equities  of  this  cause  are  with  the  complainant."  The  decree 
was  entitled  to  full  faith  and  credit  in  an  action  subsequently  brought 
by  the  husband  in  another  state,  and  conclusively  operated  to  prevent  the 
same  separation  from  constituting  a  wilful  desertion  by  the  wife  of  the 
husband. 

Harding  t?.  Harding,   (1905)   198  U.  S.       of  want  of  jurisdiction  a  divorce  decree 
317,  25  S.  Ct.  679,  49  U.  S.  (L.  ed.)  1066.       rendered  in  another  state.    Jones  v.  Bart- 
let  t,    (Tex.   Civ.   App.    1916)    189   6.   W. 

This  provision  does  not  prevent  a  party       1107. 
from  attacking  in  one  state  on  the  ground 

(3)  Divorce  Obtained  upon  Substituted  Service, —  A  judgment  of 
divorce  obtained  by  a  husband  in  a  state  to  which  he  had  gone  in  dis- 
regard of  his  duty,  upon  service  of  process  by  publication  on  the  wife  who 
had  remained  in  the  state  of  the  domicile  of  matrimony  and  did  not  appear 
in  the  cause,  is  not  entitled  to  full  faith  and  credit  outside  the  state  in 
which  the  divorce  was  granted. 

Haddock  v.  Haddock,  (1906)   201  u.  S..  office  nearest  her  residence  in  New  York. 

562,  26  S.  Ct.  525,  50-  U.  S.  (L.  ed.)  867,  No  response  or  appearance  having  been 

5  Ann.  Cas.  1.  made  by  her,  the  Kentucky  court  pro- 
ceeded to  take  evidence  and  grant  to  the 

"  This  subject  in  its  relation  to  actions  husband    an    absolute  decree   of   divorce, 

for  divorce   has  been  most   exhaustively  It  was  held  that  this  decree  was  entitled 

considered  by   this   court   in    two  recent  .to  full  faith  and  credit  in  the  courts  of 

cases:    Atherton  v.  Atherton,   181   U.   S.  New   York.     In   the   Haddock   Case,   the 

155;  Haddock  v.  Haddock,  201  U.  S.  562.  husband  and  wife  were  domiciled  in  New 

In   the   Atherton   Case   the   matrimonial  York,   and    the   husband    left   her   there, 

domicile  was  in  Kentucky,  which  was  also  and,  after  some  years,  acquired  a  domicile 

the  domicile  of  the  husband.     The  wife  in    Connecticut,    and    obtained    in    that 

left  him  there  and  returned  to  the  home  state,  and  in  accordance  with  its  laws,  a 

of  her  mother  in  the  state  of  New  York.  judgment  or  divorce,  based  upon  construe- 

He  began  suit  in  Kentucky  for  a  divorce  tive  and  not  actual  service  of  process  on 

o    vinculo    matrimonii    because    of    her  the  wife,  she  having  meanwhile  retained 

abandonment,  which  was  a  cause  of  di-  her  domicile   in  New   York,  and   having 

vorce  by  the  laws  of  Kentucky,  and  took  made  no  appearance  in  the  action.     The 

such  proceedings   to   give   her   notice   as  wife  afterwards  sued  for  divorce  in  New 

the  laws   of   that    state   required,   which  •  York,    and    obtained    personal   service   in 

included   mailing  of  notice   to  the  post:  that  state  upon  the  husband.     The  New 
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York,  court  refused  to  give  credit  to  the 
Connecticut  judgment,  and  this  court  held 
that  there  was  no  violation  of  the  full 
faith  and  credit  clause  in  the  refusal, 
and  this  because  there  was  not  at  any 
time  a  matrimonial  domicile  in  the  state 
of  Connecticut,  and  therefore  the  res — 
the  marriage  status  —  was  not  within  the 
sweep  of  the  judicial  power  of  that  state. 
In  the  present  case  it  appears  that  the 
parties  were  married  in  the  state  of  Vir- 
ginia, and  had  a  matrimonial  domicile 
there,  and  not  in  the  District  of  Colum- 
bia or  elsewhere.  The  husband  had  his 
actual  domicile  in  that  state  at  all  times 


until  and  after  the  conclusion  of  the  liti- 
gation. It  is  clear,  therefore,  under  the 
decision  in  the  Atherton  Case  and  the 
principles  upon  which  it  rests,  that  the 
state  of  Virginia  had  jurisdiction  over 
the  marriage  relation,  and  the  proper 
courts  of  that  state  could  proceed  to 
adjudicate  respecting  it  upon  grounds 
recognized  by  the  laws  of  that  state,  al- 
though the  wife  had  left  the  jurisdiction 
and  could  not  be  reached  by  formal  pro- 
cess." Thompson  r.  Thompson,  (1913) 
226  U.  S.  651,  33  S.  Ct.  129,  57  U.  S. 
(L.  ed.)    347. 


(4)  Decree  of  Alimony. —  Generally  speaking,  where  a  decree  is  rendered 
for  alimony,  and  is  made  payable  in  future  instalments,  the  right  to  such 
instalments  becomes  absolute  and  vested  on  becoming  due,  and  is  therefore 
protected  by  the  full  faith  and  credit  clause,  provided  no  modification  of 
the  decree  has  been  made  prior  to  the  maturity  of  the  instalments ;  but  this 
general  rule  does  not  obtain  where,  by  the  law  of  the  state  in  which  a  judg- 
ment for  future  alimony  is  rendered,  the  right  to  demand  and  recieive 
such  future  alimony  is  discretionary  with  the  court  which  rendered  the 
decree,  to  such  an  extent  that  no  absolute  or  vested  right  attaches  to  receive 
the  instalments  ordered  by  the  decree  to  be  paid,  even  although  no  applica- 
tion to  annul  or  modify  the  decree  in  respect  to  alimony  had  been  made 
prior  to  the  instalments  becoming  due. 


Sistare.t*.  Sistare,  (1910)  218  U.  S.  11, 
30  S.    Ct.   082,   54   U.    S.    (L.    ed.)    905, 

20  Ann.  Cas.  1001,  28  L.  R.  A.  (N.  S.) 
1068.    See  also  Barber  t\  Barber,  (1858) 

21  How.  582.  16  U.  S.  (L.  ed.)  226; 
Cotter  v.  Cctler,  (1915)  225  Fed.  471; 
Gilbert  v.  Hayward,  ( 1914 )  37  R.  I.  303, 
92  Atl.  625. 

The  requirement  as  to  full  faith  and 
credit  to  be  given  to  a  judgment  of  a 
court  of  another  state  refers  to  judgments 
made  debts  of  record,  not  examinable 
upon  the  merits,  and  does  not  refer  to 
such  judgments  as  may  be  modified  from 
time  to  time  by  order  or  decree,  as  in 
the  case  of  allowances  for  alimony.  Lynde 
v  Lynde,  (1901)  181  U.  S.  186,  21  S. 
Ct.  555,  45  U.  S.   (L.  ed.)   810. 

If  by  the  law  of  the  state  in  which  a 
decree  for  alimony  was  rendered  the  court 


rendering  it  has  the  authority  to  annul 
or  modify  the  decree  for  alimony  as  to 
past-due  installments,  then  the  party  in 
whose  favor  such  decree  is  rendered  does 
not  have  a  vested  right  in  such  install- 
ments. On  the  other  hand,  if  the  court 
rendering  the  decree  does  not  possess 
such  power,  then  the  party  in  whose  favor 
such  decree  is  rendered  has  a  vested  right 
in  the  past-due  installments.  McGregor 
.*.  McGregor,  (1912)  52  Colo.  292,  122 
Pac.  390. 

A  decree  for  divorce  and  alimony  ob- 
tained in  one  state  by  a  court  having 
jurisdiction  of  the  subject-matter  and  of 
the  parties  is  res  judicata  and  binding 
on  tnem  in  an  action  on  the  judgment 
so  rendered  in  another  state,  whether 
upon  a  gross  sum  or  installments  past 
due.  Rogers  v.  Rogers,  (1909)  46  Ind. 
App.  506,  89  N.  £.  901,  92  N.  £.  664. 


(5)  Custody  of  the  Children. —  A  decree  of  a  court  of  another  state,  in 
an  action  for  divorce,  granting  the  custody  of  the  children  to  either  parent, 
will  be  accepted  as  conclusive  in  a  court  of  another  state,  in  the  absence 
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of  proof  indicating  a  change  in  the  fitness  of  the  custodian  selected  by  it, 
or  in  the  circumstances  affecting  the  condition  of  the  child,  subsequent  to  its 
rendition. 

State  t\  District  Court  of  Tenth  Judicial  Disk,  (1912)  46  Mont.  425,  128  Pac. 
590,  Ann.  Cas.  1916B  256. 

(6)  Right  to  Real  Estate. —  A  decree  in  a  suit  for  divorce  directing  the 
husband  to  convey  certain  property  to  the  wife,  rendered  in  one  state,  may 
be  entitled  to  full  faith  and  credit  in  the  courts  of  another  state  in  which 
the  property  is  situated,  but  does  not  of  itself  operate  upon  the  title  to  the 
land,  as  a  judgment  or  decree  has  no  extraterritorial  effect. 


Fall  v.  Eastin,  (1909)  215  U.  S.  1,  30 
8.  Ct.  3,  54  U.  S.  (L.  ed.)  65. 

A  judgment  for  divorce  rendered  by  a 
court  of  one  state  must  be  given  full  faith 
and  credit  by  the  courts  of  another  state, 
and  the  court  had  jurisdiction  to  deter- 
mine the  rights  of  the  parties  to  real 
estate  situated  in  another  state,  and  the 
fact  that  the  decree  of  divorce  is  silent 
as  to  such  property  does  not  give  the 
courts  of  the  state  in  which  the  land  lies 
the  right  to  enforce  a  division  and  dis- 
tribution thereof,  but  such  division  must 
be  adjudicated  in  the  divorce  action. 
Zentzis  v.  Zentzis,  (1916)  163  Wis.  342, 
158  N.  W.  284. 

Where  the  law  of  the  foreign  jurisdic- 


tion is  in  accord  with  that  of  the  state 
in  which  suit  is  brought  on  a  judgment 
rendered  in  such  jurisdiction,  respecting 
the  power  of  the  courts  to  award  a  wife 
relief  in  divorce  judgments  for  the  pur- 
pose of  making  a  settlement  of  the  prop- 
erty rights  of  the  parties  arising  out  of 
their  marital  relations  by  awarding  a 
final  division  and  distribution  of  the  hus- 
band's estate,  a  judgment  rendered  by  a 
court  of  the  other  state  directing  the 
defendant  to  convey  lands  to  the  plaintiff 
will  be  given  full  faith  and  credit  even 
to  the  extent  of  setting  aside  conveyances 
made  by  the  husband  in  fraud  of  such 
judgment  and  rights  of  the  wife  there- 
under. Mallette  «.  Scheerer,  (1916)  164 
Wis.  415,  160  N.  W.  182. 


/.  Confession  op  Judgment. —  Though  a  confession  of  judgment  upon  a 
note,  with  warrant  of  attorney  annexed,  in  favor  of  the  holder,  is  in  con- 
formity with  state  law  and  usage  as  declared  by  the  highest  court  of  the 
state  in  which  the  judgment  is  rendered,  the  judgment  when  sued  on  in 
another  state  may  be  collaterally  attacked  upon  the  ground  that  the  party 
in  whose  behalf  it  was  rendered  was  not  in  fact  the  holder  because  not  the 
real  owner  of  the  note,  without  doing  violence  to  this  clause. 


National  Eocch.  Bank  t\  Wiley,  (1904) 
195  U.  8.  265,  25  S.  Ct.  70,  49  U.  S. 
(L.  ed.)   184. 

Where  a  judgment  confessed  under  war- 
rant of  attorney  is  valid  and  enforceable 
under  the  laws  of  the  state  where  rend- 
ered, it  will  be  given  full  faith  and  credit 
by  the  courts  of  another  state  though 
there  such  a  judgment  may  be  contrary 
to  the  spirit  and  policy  of  the  laws  of 
that  state.  Cuykendall  v.  Doe,  (1906) 
129  I*.  453,  105  N.  W.  698,  113  Am.  St 


Rep.  472,  3  L.  R.  A.  (N.  S.)  449.  See 
also  Miller  v.  MiUer,  (1916)  90  Wash. 
333,  156  Pac.  8. 

Judgments  on  confession  on  warrant  of 
attorney,  if  valid  in  the  state  where 
taken,  are  recognized  and  treated  as  valid 
in  another  state,  under  that  clause  of 
the  Federal  Constitution,  which  requires 
the  courts  of  each  state  to  give  "  full 
faith  and  credit"  to  the  Judgments  of 
sister  states.  Vennum  v.  Mertens,  (1906) 
119  Mo.  App.  461,  95  S.  W.  292. 


216  CONSTITUTION  [Art.  IV,  sec.  1 

g.  Consent  Judgment. —  When  it  is  the  general  rule  that  a  conseut 
decree  has  the  same  force  and  effect  as  a  decree  in  invitum,  the  same  effect 
must  be  given  to  such  a  decree  in  the  courts  of  another  state. 

Harding  v.  Harding,   (1905)    198  U.  S.  husband  for  justifiable  cause,  is,  while  it 

335,  25  S.  Ct.  679,  49  U.  S.  (L.  ed.)   1066.  remains  in  force,  a  bar  to  proceedings  for 

a  divorce  on  the  ground  of  her  desertion. 

Where  under  the  law  of  a  state  a  de-  the    same    effect   must    be   given    to    the 

cree  of  a  probate  court,  upon  the  wife's  decree    in    the    courts    of    another    state, 

petition  for  separate  maintenance,  adjudg-  Kelly  t*.  Kelly,  118  Va.  376,  87  S.  E.  567. 
ing   that   she   is   living   apart   from    her 

h.  Validity  of  Contract. —  A  decree  of  a  court  of  one  state  declaring 
a  contract  void  or  unenforceable,  because,  under  the  law  of  that  state,  it  is 
champertous,  is  entitled  to  full  faith  and  credit  in  the  courts  of  another  state 
though  under  the  law  of  the  other  state  such  a  contract  may  be  valid. 

Roller  i\  Murray,  (1912)  71  W.  Va.  161,  76  S.  E.  172,  Ami.  Cas.  1914B  1139,  L.  R. 
A.  1915F  984. 

i.  Subsequent  Attempt  to  Reform  Contract  Sued  on. —  Full  faith  and 
credit  is  not  denied  to  a  judgment  holding  that  a  person  could  not  recover 
in  an  action  on  an  insurance  policy  as  written,  by  a  suit  to  reform  the 
policy  and  to  recover  upon  it  as  reformed. 

Northern  Ansur.  Oo.  v.  Grand  View  Bldg.  Assoc.,  (1906)  203  U.  S.  106,  27  S.  Ct 
27,  51  U.  S.  (L.  ed.)   109. 

j.  Stockholders'  Liability. —  A  judgment  in  an  action  brought  by  a 
receiver  of  an  insolvent  corporation  to  enforce  the  legal  liability  of  the 
stockholders,  is  entitled  to  full  faith  and  credit  in  the  courts  of  another 
state.  The  objection  that  to  permit  the  actions  to  be  maintained  in.  the 
courts  of  another  state  would  be  contrary  to  the  settled  policy  of  that  state 
in  respect  of  the  enforcement  of  the  like  liability  of  stockholders  in  its  own 
corporations,  will  not  avail. 

Converse  v.  Hamilton,  (1912)  224  U.  S.  243,  32  6.  Ct.  415,  56  U.  S.  (L.  ed.)  749, 
Ann.  Cas.  1913D  1292. 

k.  Assessment  and  Payment  of  Succession  or  Inheritance  Taxes. — 
Judicial  proceedings  in  one  state,  under  which  inheritance  taxes  have  been 
paid  and  the  administration  upon  the  estate  has  been  closed,  are  denied  full 
faith  and  credit  by  the  action  of  a  probate  court  in  another  wState  in  assum- 
ing jurisdiction  and  assessing  inheritance  taxes  against  the  beneficiaries  of 
the  estate,  when  under  the  law  of  the  former  state  the  order  of  the  probate 
court  barring  all  creditors  who  had  failed  to  bring  in  the  demand  from  any 
further  claim  against  the  executors  was  binding  upon  all. 

Tilt  r.  Kolsey,  (1907)  207  U.  S.  43;  the  court  said:  "But  though  a  state 
2S  S.  Ct.  1,  52  U.  £S.  (L.  ed.)  95,  wherein       may  attach  to  the  judicial  proceedings  of 
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the  courts,  through  which  the  devolu-  these  judicial  proceedings  of  New  Jersey, 
tion  of  the  estates  of  deceased  persons  is  we  must  first  ascertain  what  effect  that 
accomplished,  the  conclusive  effect  which  state  attache*  to  them.  The  statute  en- 
has  been  described,  it  may  not  choose  to  acted  to  carry  into  effect  the  const  itu- 
do  so,  or  may  choose  to  do  so  only  in  tional  provision  provided  that  they  should 
respect  of  part  of  the  adjudications  made  have  in  any  court  within  the  United 
in  the  course  of  the  settlement  of  the  States  such  faith  and  credit  *  as  they  have 
succession.  It  may,  for  instance,  choose  by  law  and  usage  in  the  courts  of  the 
to  regard  the  probate  of  a  will  or  the  states  from  which  they  are  taken.'  Act 
grant  of  letters  of  administration  as  con-  of  May  26,  1790,  now  sec.  905,  Rev.  Stat, 
elusive  on  all,  and  on  the  other  hand  to  They  can  have  no  greater  or  less  or  other 
regard  an  order  of  distribution  as  open  effect  in  other  courts  than  in  those  of 
to  attack  in  a  collateral  proceeding  by  their  own  state." 
those   who  were  not  parties  to  it.     Ihe 

extent  to  which  such  proceedings  shall  Taxing  succession  on  money  indefinitely 
be  held  conclusive  is  a  matter  to  be  de-  on  deposit. —  A  state  succession  tax  stat- 
termined  by  each  state  according  to  its  ute  imposes  a  tax  upon  the  transfer  of 
own  views  of  public  policy.  The  varia-  any  property,  real  or  personal,  when  the 
tions  in  practice  in  the  different  states  transfer  is  by  will  or  intestate  law  of 
are  considerable  and  no  good  purpose  property  within  the  state  and  the  deced- 
would  be  served  by  considering  them.  It  ent  was  a  nonresident  of  the  state  at  the 
i*  enough  to  instance  that  in  the  states  time  of  his  death.  Taxing  under  this 
of  Connecticut  and  Massachusetts,  ac-  statute  money  which  had  been  on  deposit 
cording  to  the  cases  just  cited,  a  decree  an  indefinite  time,  after  the  whole  sue- 
of  distribution  is  binding  upon  all,  which  cession  had  been  taxed  in  the  state  in 
in  the  state  of  New  York  it  appears  not  which  the  testator  resided,  does  not  deny 
to  be  binding  on  one  who  was  not  a  party  full  faith  and  credit  to  the  judgment  tax- 
to  it.  In  re  Killan,  172  N.  Y.  547.  ing  the  inheritance  in  the  other  state. 
When,  therefore,  we  come  to  consider  Blackstone  r.  Miller,  (1903)  188  U.  S. 
what  faith  and  credit  must  be  given  to  203,  23  S.  Ct.  277,  47  U.  6.  (L.  ed.)  439. 

I.  Against  One  op  Two  Joint  Tortfeasors. —  Where  a  judgment  of  dis- 
missal was  entered  in  a  federal  court  in  an  action  against  one  of  two  joint 
tortfeasors,  in  a  state  in  which  such  a  judgment  would  constitute  an 
estoppel  in  another  action  in  the  same  state  against  the  other  tortfeasor, 
such  judgment  is  not  entitled  to  full  faith  and  credit  in  an  action  brought 
against  the  other  tortfeasor  in  another  state  when  under  the  general  law 
of  the  latter  state  the  relationship  of  joint  tortfeasor  is  not  such  as  to  make 
the  latter  one  a  party  to  the  former  suit  either  by  privity  or  representation. 

Bigelowr.Old  Dominion  Copper  Min.,  etc.,  Co.,  (1912)  225  U.  S.  Ill,  32  S.  Ct.  641, 
56  U.  S.  (L.  ed.)   1009,  Ann.  Oas.  1913E  S75. 

m.  Suit  By  or  Against  Representatives  op  a  Class. —  A  judgment 
rendered  in  a  suit  brought  against  an  insurance  company  in  its  home 
state  by  a  few  members  of  its  mutual  department,  as  representatives  of 
all  the  persons  interested,  is  entitled  to  full  faith  and  credit  in  a  suit 
brought  in  another  state  by  one  of  the  beneficiaries. 

Hartford  L.  Ins.  Co.  v.  lbs,  (1915)  237  U.  8.  662,  35  S.  Ct.  692,  59  U.  S.  (L.  ed.) 
1165,  L.  R.  A.  1916A  765. 

n.  Assessment  on  Members  of  Mutual  Insurance  Company. —  A  judg- 
ment of  a  court  having  jurisdiction  over  a  trustee  of  a  mutual  fire  insurance 
company,  in  making  an  assessment  to  satisfy  a  claim,  was  like  the  action  of 
the  board  of  directors,  and  therefore  such  judgment  is  conclusive  as  to  the 
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necessity  for  and  the  amount  of  the  assessment,  but  foreclosed  no  right  to 
defend  against  it  on  any  other  grounds. 

Swing  v.  Wellington,  (1909)  44  Ind.  App.  455,  80  N.  &  514. 

o.  In  Actions  between  Foreign  Corporations. —  A  state  statute,  as 
construed  by  the  state  courts,  excluding  foreign  corporations  from  suing 
upon  judgments  obtained  in  another  state/  is  not  objectionable  as  denying 
to  those  judgments  full  faith  and  credit. 

Anglo  American  Provision  Co.  t\  Davis  corporation,    *     •     •    in  one  of  the  fol- 

Provision   Co.   No.   1,    (1903)    191   U.  S.  lowing  cases  only:    •    *    *    3.  Where  the 

374,  24  S.  Ct.  92,  48. U.  S.   (L.  ed.)   225,  cause  of  action  arose  within  the  state," 

affirming  (1902)    169  N.  Y.  509,  in  which  is  not  invalid  under  this  clause  as  deny- 

it  was  held  that  a  statute  providing  that  ing  the  right  of  action  on  a  foreign  judg- 

•*  an  action  against  a  foreign  corporation  ment  in  a  case  in  which  both  parties  are 

may   be  maintained   by   another   foreign  foreign  corporations. 

p.  Power  to  Enjoin  Enforcement  op  Foreign  Judgments. —  The  courts 
of  one  state  have  no  jurisdiction  to  enjoin  the  enforcement  of  judgments 
at  law  obtained  in  another  state,  when  the  same  reasons  assigned  for  grant- 
ing the  restraining  order  were  passed  upon  on  a  motion  for  a  new  trial  in 
the  action  at  law  and  the  motion  denied.  "  This  jurisdiction  will  be  exer- 
cised where  to  enforce  a  judgment  recovered  is  against  conscience,  and 
where  the  applicant  had  no  opportunity  to  make  defense,  or  was  prevented 
by  accident,  or  the  fraud  or  improper  management  of  the  opposite  party, 
and  without  fault  on  his  own  part." 

Embury  t.  Palmer,  (18S2)  107  U.  S.  13,  2  S.  Ct.  25,  27  U.  S.  (L.  ed.)  346. 

q.  Enjoining  Prosecution  op  Attachments  in  Another  State. — 
A  decree  of  the  Supreme  Court  of  Massachusetts,  restraining  citizens  of 
that  state  from  the  prosecution  of  attachment  suits  in  New  York,  brought 
by  them  for  the  purpose  of  evading  the  laws  of  their  domicile,  and  with. 
intent  to  avoid  the  effect  of  their  creditors'  assignment  so  far  as  the  prop- 
erty attached  was  concerned,  was  not  void  as  taking  away,  in  violation  of 
the  Constitution,  rights  and  interests  gained  by  the  attachments  in  New 
York,  when  the  attachment  suits  had  not  gone  to  judgment,  and  the 
assignees  in  insolvency  had  proceeded  with  due  diligence  as  against  these 
creditors,  citizens  of  Massachusetts,  who  were  seeking  to  evade  the  laws  of 
their  own  state. 

Cole  v.  Cunningham,   (1890)   133  U.  S.       145  N.  C.  261,  59  S.  E.  58,  122  Am.  St. 
134,    10   S.   Ct.   269,   33   U.   S.    (L.   ed.)       Rep.  446,  15  L.  R.  A.   (N.  S.)    1008. 
538.     See  also  Wierse  r.  Thomas,   (1907) 
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r.  Decree  of  Dismissal.— A  deeree  of  dismissal,  not  on  the  merits,  is  not 
a  bar  to  a  subsequent  suit  in  a  court  of  another  jurisdiction. 

Swift  v.  McPhersou,  (1914)  232  U.  S.  51,  34  S.  Ct.  239,  68  U.  S.  (L.  ed.)  499. 

*.  Mode  of  Execution.—  Although  mere  modes  of  execution  provided  toy 
the  laws  of  a  state  in  which  a  judgment  is  rendered  are  not,  by  operation 
of  the  full  faith  and  credit  clause,  obligatory  upon  the  courts  of  another 
state  in  which  the  judgment  is  sought  to  be  enforced,  nevertheless  if  the 
judgment  be  an  enforceable  judgment  in  the  state  where  rendered  the  duty 
to  give  effect  to  it  in  another  state  clearly  results  from  the  full  faith  and 
credit  clause,  although  the  modes  of  procedure  to  enforce  the  collection 
may  not  be  the  same  in  both  states. 

Sistare  t\  SisUire,  (1910)  218  U.  S.  11,  30  S.  Ct.  682,  54  U.  8.  (L.  ed.)  906,  20 
Ann.  Ca*.  1061,  28  L.  R.  A.  (N.  S.)   1068. 

IV.  Jurisdiction  of  Supreme  Court  of  United  States 

:  The  Supreme  Court  of  the  United  States  has  jurisdiction  under  this 
clause  when  a  state  Supreme  Court  has  decided  against  the  effect  which  it 
was  claimed  proceedings  in  another  state  had  by  the  law  and  usage  in  that 
state.    . 


Green  v.  Van  Buskirk,  (1868)  7  Wall. 
145,  19  U.  S.  (L.  ed.)  109.  See  also 
Andrews  i?.  Andrews,  (1903)  188  U.  S. 
*8>  23  8.  Ct.  237,  47  U.  S.  (L.  ed.)  366; 
Crapo  v.  Kelly,  (1872)  16  Wall.  621,  21 
U.S.  (L.  ed.)  434. 

This  provision  does  not  require  the  Su- 
preme Court  of  the  United  States  to  as- 
sume jurisdiction  of  a  case  for  the  pur- 
pose of  giving  effect  to  a  judgment 
obtained  by  a  state  against  a  citizen  of 
another  state  in  the  courts  of  the  state 
suing,  when  the  suit  was  of  such  a  nature 
that  the^  Supreme  Court  could  not  have 
taken  original  jurisdiction.  Wisconsin  t?. 
Pelican  Ins.  Co.,  (1888)  127  U.  S.  293, 
8  S.  Ct.  1370,  32  U.  S.   (L.  ed.)  239. 

The  Supreme  Court  must  judge  for  it- 
self of  the  true  nature  and  effect  of  the 


order  relied  on.  Great  Western  Tel.  Co. 
v.  Purdy,  (1896)  162  U.  S.  335,  16  S. 
Ct.  810,  40  U.  S.   (L.  ed.)   986. 

If  a  state  court,  in  an  action  to  en- 
force the  original  liability  under  the  law 
of  another  state,  passes  upon  the  nature 
of  that  liability  and  nothing  else,  the  Su- 
preme Court  of  the  United  States  cannot 
review  its  decision;  but  if  the  state  court 
declines  to  give  full  faith  and  credit  to  a 
judgment  of  another  state,  because  of  its 
opinion  as  to  the  nature  of  the  cause  of 
action  on  which  the  judgment  was  recov- 
ered, the  federal  court,  in  determining 
whether  full  faith,  and  credit  have  been 
given  to  that  judgment,  must  decide  for 
itself  the  nature  of  the  original  liability. 
Huntington  t\  Attrill,  (1892)  146  U.  S. 
684,  13  S.  Ct.  224,  36  U.  S.  (L.  ed.)  1123. 


ARTICLE   IV,    SECTION   2 

"  The  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immu- 
nities of  citizens  in  the  several  states." 

I.  Not  Applicable  to  Acts  of  Individuals,  222. 
II.  Nature  of  Privileges  and  Immunities,  222. 
1.  In  General,  222. 
.  2.  Privileges  Belonging  to  Citizenship,  223. 

3.  Right  to  Hold  Real  and  Personal  Property,  223. 

4.  Privilege  of  Voting  and  Being  Voted  For,  224. 

5.  Privileges  Enjoyed  by  Citizens  in  Their  Own  States,  224. 

6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of,  224. 

a.  In  General,  224. 

b.  Taxing  Debt  Held  by  Resident  Upon  Nonresident,  225. 

c.  Prohibiting    Assignment    to    Secure    Collection    by   Foreign 

Attachment,  225. 

III.  Who  Are  Citizens,  226. 

1.  Corporations  as  Citizens,  226. 

2.  Regulating  or  Prohibiting  Foreign  Corporations  Doing  Business  in 

the  State,  227. 

a.  In  General,  227. 

b.  When  Engaged  in  Interstate  Commerce,  230. 

c.  When  Engaged  as  Agencies  of  National  Government.  230. 

3.  Free  Negroes  as  Citizens  Before  Adoption  of  Thirteenth  Amendment. 

230. 

4.  Residents  in  Unorganized  Territories  and  Indian  Reservations,  231 

5.  Aliens,  231. 

IV.  Legislation  Affecting  Privileges  and  Immunities,  231. 

1.  Construction  to  Give  Operation  to  Statute,  231. 

2.  Stale  Taxation,  232. 

a.  Discriminaling  Tax  on  Sales  by  Nonresidents,  232. 

b.  Uniform  Tax  on  Sales  by  Residents  and  Nonresidents,  235. 

c.  Taxation  of  Property  of  Nonresident,  237. 

d.  Discrimination  as  to  Collateral  Inheritance  Taxes,  238. 

e.  Methods  of  Assessing  and  Collecting  Taxes,  238. 

3.  Discriminating  in  Favor  of  Residents  of  (he  County,  239. 

4.  Regulating  and  Prohibiting  Sale  of  Intoxicating  Liquors,  239. 

5.  Keeping  Liquors  in  Possession  for  Another,  240. 

6.  Requiring  Bond  on  Sale  of  Foreign  Goods,  240. 

7.  Regulating  Use  of  Common  Property  of  the  State  241. 

a.  In  General,  241. 

b.  Fish  and  Game  Laws,  241. 

(1)  In  General,  241. 

(2)  Oyster  Laws,  242. 
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(a)  Prohibiting  Planting  and  Taking  Oysters,  242. 

(b)  Prohibiting   Buying  and  Selling  Oysters  in  a 

State,  242. 
(3)  Lobsters,  242. 
c.   Prohibiting  Nonresidents  Grazing  Cattle,  242. 

8.  Right  to  Sue,  243. 

a.  In  General,  243. 

6.  Right  to  Enforce  a  Liability,  243. 

c.  Right  of  Nonresident  to  Sue  Nonresident,  243. 

(1)  In  General,  243. 

(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation,  244. 

d.  Attachment,  244. 

(1)  In  General,  244. 

(2)  Against  Nonresidents,  245. 

(3)  Of  Property  of  Nonresident,  245. 

(4)  Of  Exemptions,  245. 

9.  Service  of  Process,  246. 

10.  Requiring  Security  for  Costs,  246. 

11.  Statute  of  Limitations,  247. 

12.  Giving  Resident  Creditors  Priority,  247. 

a.  In  General,  247. 

b.  Requiring  Deposit  for  Security  of  Resident  Creditors,  248, 

13.  Appointment  as  Executor  or  Administrator,  248. 

14.  Right  to  Hold  Property  as  Trustee,  248. 

15.  Assignee  for  Benefit  of  Creditors  to  Be  a  Resident,  249. 

16.  Recording  Assignments  for  Benefit  of  Creditors,  249. 

17.  Discriminating  Against  Individuals  Transacting  Insurance,  249. 

18.  Right  of  Dower,  250. 

19.  Communal  Rights  of  Property  in  Louisiana,  250. 

20.  Term  of  Residence  to  Sue  for  Divorce,  250. 

21.  Regulating  Practice  of  Medicine,  250. 

22.  Regulating  Practice  of  Dentistry,  252. 

23.  Regulating  Practice  of  Veterinary  Surgery,  252. 

24.  Discrimination  in  Favor  of  Local  Freight  Rates,  252. 

25.  Discriminating  Wharfage  Rates,  252. 

26.  Prescribing  Fees  of  Harbor  Master,  252. 

27.  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden,  253. 

28.  Inspection  of  Vessels  of  Nonresidents,  253. 

29.  Capias  Against  Nonresident,  253. 

30.  Tax  on  Emigrant  Agents,  254. 

31.  Legislation  Against  Diseased  Animals,  254. 

32.  Settlement  of  Insane  Pauper,  254. 

33.  Sale  of  Pistols,  254. 

34.  Sale  of  Lighting  Rods,  254. 

35.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection,  25&    :> 

36.  Slaves  Voluntarily  Taken  into  a  Free  State,  255. 

37.  Right  to  Purchase  and  Export  Slaves,  255. 
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I.  Not  Applicable  to  Acts  of  Individuals 

This  clause  merely  secures  and  protects  the  right  of  a  citizen  of  one  state 
of  the  United  States  to  pass  into  any  other  state  of  the  tjtiion  for  the  pur- 
pose of  engaging  in  lawful  business,  to  acquire  and  hold  property,  to 
maintain  actions  in  the  courts  of  that  state,  and  to  be  exempt  from  taxes 
and  excises  not  imposed  by  the  state  on  its  citizens,  free  from  all  discrim- 
inations—  such  discriminations  being  made  by  the  state  in  its  capacity  of  a 
sovereign  —  but  does  not  apply  to  acts  of  individuals. 

U.  S.  v.  Morris,   (1003)    125  Fed.  323.  istration  or  execution  of  a  valid  statute 

is  charged,  such  illegal  action  should  be 

Where   the   statute  of   a   state  in   its  duly,  'properly,    directly    and    distinctly 

terms  does  not  abridge  a  privilege  or  im-  alleged,  and  if  not  admitted  by  demurrer 

munity  of  citizens  of  the  United  States,  or  otherwise,  should  be  duly  proven  or 

or  does  not  deny  to  any  person  the  equal  proof   thereof  duly  offered  according  to 

Protection  of  the  laws,  the  action  of  of-  the  usual  and  proper  mode  of  procedure 

rials  in  executing  the  provisions  of  such  in    such    cases.      Montgomery    v.    State, 

statute  is  presumed  to  be  legal.     When  (1909)  55  Fla.  97,  45  So.  879.    ' 
illegal  action  by  an  official  in  the  admin- 

n.  Nature  of  Privileges  and  Immunities 

1.  In  General. —  The  term  is  to  be  confined  to  those  privileges  and 
immunities  of  citizens  which  are  in  their  nature  fundamental,  which  belong 
of  right  to  the  citizens  of  all  free  governments,  and  which  have  at  all  times 
been  enjoyed  by  the  citizens  of  the  several  states  which  compose  this  tJnion, 
from  the  time  of  their  becoming  free,  independent,  and  sovereign.  They 
may  all  be  comprehended  under  the  following  general  heads:  protection 
by  the  government;  the  enjoyment  of  life  and  liberty,  with  the  right  to 
acquire  and  possess  property  of  every  kind,  and  to  pursue  and  obtain 
happiness  and  safety,  subject  nevertheless  to  such  restraints  as  the  govern- 
ment may  justly  prescribe  for  the  general  good  of  the  whole.  The  right 
of  a  citizen  of  one  state  to  pass  through  or  to  reside  in  any  other  state,  for 
purposes  of  trade,  agriculture,  professional  pursuits,  or  otherwise ;  to  claim 
the  benefit  of  the  writ  of  habeas  corpus ;  to  institute  and  maintain  actions 
of  any  kind  in  the  courts  of  the  state ;  to  take,  hold,  and  dispose  of  prop- 
erty, either  real  or  personal ;  and  an  exemption  from  higher  taxes  or  impo- 
sitions than  are  paid  by  the  other  citizens  of  the  state  may  be  mentioned 
as  some  of  the  particular,  privileges  and  immunities  of  citizens  which  are 
clearly  embraced  by  the  general  description  of  privileges  deemed  to  be 
fundamental;  to  which  may  be  added  the  elective  franchise  as  regulated 
and  established  by  the  laws  or  constitution  of  the  state  in  which  it  is  to  be 
exerfcised.  These,  and  many  others  which  might  be  mentioned,  are,  strictly 
speaking,  privileges  and  immunities. 
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Corfield  v.  Coryell,  (1823)  4  Wash. 
(U.  S.)  371,  6  Fed.  Cas.  No.  3,230.  See 
also  U.  S.  v.  Anthony,  (1873)  11  Blatchf. 
(U.  S.)  200,  24  Fed.  Cas.  No.  14,45&; 
.Chambers  t\  Church,  (1884)  14  R.  I. 
399;  La  Tourette  t.  McMaster,  (1916) 
104  8.  C.  501,  89  B.  £.  398. 

The  foregoing  definition  was  approved 

in  Slaughter-House  Cases,  (1872)  16 
Wall.  97,  21  U.  S.  (L.  ed.)  394,  in  com- 
menting on  Corfield  v.  Coryell,  (1823) 
4  Wash.  371,  6  Fed.  Cas.  No.  3,230. 

But  at  to  the  right  of  suffrage,  see 
infra,  p.  224,  Privilege  of  voting  and  be- 
ing voted  for. 

The  words  "  privileges  and  immunities  * 
relate  to  the  rights  of  persons,  places,  or 
property.  Magill  t\  Brown,  (1833)  16 
Fed.  Caa.  No.  8,952. 

Privileges  and  immunities  are  synony- 
mous terms. — Privilege  signifies  a  peculiar 
advantage,  exemption,  immunity;  immun- 
ity signifies  exemption,  privilege.  Mc- 
Ouire  v.  Parker,  (1880)  32  La.  Ann.  833. 
See  also  Campbell  v.  Morris,  (1797)  3 
Hai\  &  M.    (Md.)   554. 

Clause  in  Articles  of  Confederation.— 
The  purpose  of  this  provision  is  the  same 
and  the  privileges  and  immunities  in- 
tended are  the  same  as  appear  in  the 
fourth  of  the  articles  of  the  old  Confed- 
eration   declaring    "that    the    better    to 


secure  and  perpetuate  mutual  friendship 
and  intercourse  amon$  the  people  of  the 
different  states  in  this  Union,  the  free 
inhabitants  of  each  of  these  states,  paup- 
ers, vagabonds,  and  fugitives  from  justice 
excepted,  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  free  citizens  in 
the  several  states;  and  the  people  of  each 
state  shall  have  free  ingress  and  egress 
to  and  from  any  other  state,  and  shall 
enjoy  therein  all  the  privileges  of  trade 
and  commerce,  subject  to  the  same  duties, 
impositions,  and  restrictions  as  the  in- 
habitants thereof  respectively."  Slaughter- 
House  Cases,  (1872)  16  Wall.  75,  21  U. 
S.   (L.  ed.)   394. 

A  statute  which  makes  any  one  amen- 
able to  the  penal  laws  who,  in  whole  or  in 
part,  commits  a  crime  within  the  state, 
is  not  in  violation  of  this  clause.  People 
v.  Botkin,  (1908)  9  Cal.  App.  244,  98 
Pac.   861. 

To  construe  an  Industrial  Insurance 
Act  as  declaring  the  common-law  remedy 
to  be  so  contrary  to  the  public  policy  of 
the  state  that  it  will  not  be  enforced  in 
an  action  by  a  nonresident  injured  in  the 
state,  woula  render  it  subject  to  the  ban 
of  this  provision  of  the  Constitution  as 
denying  to  the  citizens  of  other  states 
the' same  privileges  which  it  accords  to 
its  own  citizens  under  like  circumstances. 
Reynolds  v.  Day,  (1914)  79  Wash.  499, 
140  Pac.  681,  L.  R.  A.  1916A  432. 


2.  Privileges  Belonging  to  Citizenship. —  No  privileges  are  secured  by 
this  clause  except  those  which  belong  to  citizenship.  Bights  attached  by 
the  law  to  contracts,  by  reason  of  the  place  where  such  contracts  are  made 
or  executed,  wholly  irrespective  of  the  citizenship  of  the  parties  to  those 
contracts,  cannot  be  deemed  "  privileges  of  a  citizen,"  within  the  meaning 
of  the  Constitution. 


Connor  t?.  Elliott,  (1855)  18  How.  593, 
15  U.  &  (L.  ed.)  497.  See  also  Norfolk, 
etc.,  R.  Co.  v.  Pennsylvania,  (1890)  136 
U.  S.  118,  10  S.  Ct.  958,  34  U.  S.  (L. 
ed.)  394;  Pembina  Consol.  Silver  Min., 
etc.,  Co.  t;.  Pennsylvania,  (1888)  125 U.S. 
186,  8  S.  Ct.  737,  31  U.  S.  (L.  ed.)  650; 
Paul  c.  Virginia,  (1868)  8  Wall.  180, 
19  U.  S.  (L.  ed.)  357;  Tanner  v.  De  Vin- 
ney,   (Neb.  1917)    161  N.  W.  1052. 


Privileges  are  personal — The  privileges 
and  immunities  guaranteed  to  the  citizens 
in  the  several  states  are  annexed  to 
their  status  of  citizenship.  They  are  per- 
sonal and  may  not  be  assigned  or  im- 
parted by  them  or  any  of  them  to  any 
other  person,  natural  or  artificial,  and  a 
corporation  cannot  claim  privileges  and 
immunities  on  the  strength  of  the  citizen- 
ship of  the  corporators.  Slaughter  0. 
Com.,  (1856)  13Gratt.  (Va.)  767. 


3.  Bight  to  Hold  Real  and  Personal  Property. —  This  clause  secures  and 
protects  the  right  to  acquire  personal  property  and  to  take  and  hold  real 
estate. 


Ward   c.    Maryland,    (1870)     12    Wall. 
430,    20   U.    S.    (L.    ed.)    449,    reversing 


(1869)    31   Md.  283.     See  also  Mason  v. 
West  Branch  Boom  Co.,   (1858)    3  Wall. 
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Jr.  (C.  C.)  252,  16  Fed.  Cas.  No.  9,232; 
Campbell  t\  Morris,  (1797)  3  Har.  &  M. 
(Md.)   554. 

Exemption    from    law    of    alienage. — 

Among  the  privileges  of  the  citizens  of 
every  state  is  that  of  exemption  from  the 
law  of  alienage  though  not  born  in  the 
state;  and  every  body  of  private  persons 
united   or   corporated   has   the   franchise 


and  immunity  of  enjoying  estates  in  suc- 
cession; these  are  exemptions  from  the 
rigor  of  the  common  law,  which  the  citi- 
zens of  other  states  may  enjoy  in  one 
state  as  fully  as  the  citizens  of  that  state. 
Magill  v.  Brown,  (1833)  16  Fed.  Cas. 
No.  8,952.  See  also  Blake  r.  McClung, 
(1898)  172  U.  S.  256,  19  S.  Ct.  165,  43 
U.  S.  (L.  ed.)  432. 


4.  Privilege  of  Voting  and  Being  Voted  For. —  The  privilege  of  voting 
and  being  voted  for  in  another  state  is  not  given  by  this  clause. 


Chickasaw  Constitution,  (1857)  8  Op. 
Atty.-Gen.  300.  See  also  Ward  v.  Morris, 
(1799)    4  Har.  &  M.    (Md.)    340. 

A  state  may,  by  rule  uniform  in  its 
operation  as  to  citizens  of  the  several 
states,  require  residence  within  its  limits 
for  a  given  time  before  a  citizen  of  an- 
other state  who  becomes  a  resident  thereof 
shall  exercise  the  right  of  suffrage  or  be- 


come eligible  to  office.  It  has  never  been 
supposed  that  regulations  of  that  char- 
acter materially  interfered  with  the  en- 
joyment by  citizens  of  each  state  of  the 
privileges  and  immunities  secured  by  the 
Constitution  to  citizens  of  the  several 
states.  Blake  «.  McClung.  (1898)  172 
U.  S.  256,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.) 
432. 


5.  Privileges  Enjoyed  by  Citizens  in  Their  Own  States. —  The  privileges 
and  immunities  secured  to  the  citizens  of  each  state  in  the  several  states, 
by  this  provision,  are  those  privileges  and  immunities  which  are  common  to 
the  citizens  in  the  latter  states  under  their  constitution  and  laws  by  virtue 
of  their  being  citizens.  Special  privileges  enjoyed  by  citizens  in  their  own 
states  are  not  secured  in  other  states  by  this  provision.  It  was  not  intended 
by  the  provision  to  give  to  the  laws  of  one  state  any  operation  in  other 
states. 


Paul  v.  Virginia,  (1868)  8  Wall.  180, 
19  U.  S.  (L.  ed.)  357.  See  also  South 
Georgia  Mercantile  Co.  v.  Lance,  (1915) 
143  Ga.  530,  85  S.  E.  749. 

A  state  is  not  required  to  give  to  citi- 
zens  of  another  state  any  higher  privi- 


leges than  those  given  to  its  own  citizens, 
and  a  foreign  citizen  is  not  entitled  to 
have  enforced  in  the  courts  of  the  state 
all  the  rights  of  whatever  kind  which  he 
might  be  possessed  of  under  the  laws  of 
the  "state  where  he  resides.  Reynolds  v. 
Geary,  (1857)  26  Conn.  183. 


6.  Of  Citizens  of  State  Whose  Laws  Are  Complained  of  —  a.  In  Gen- 
eral.—  This  provision  did  not  create  those  rights  which  it  calls  privileges 
and  immunities  of  citizens  of  the  United  States.  It  threw  around  them 
no  security  for  the  citizen  of  the  state  in  which  they  were  claimed  or  exer- 
cised. Nor  did  it  profess  to  control  the  power  of  the  state  governments 
over  the  rights  of  its  own  citizens.  "  Its  sole  purpose  was  to  declare  to 
the  several  states,  that  whatever  those  rights,  as  you  grant  or  establish  them 
to  your  own  citizens,  or  as  you  limit  or  qualify  or  impose  restrictions  on 
their  exercise,  the  same,  neither  more  nor  less,  shall  be  the  measure  of  the 
rights  of  citizens  of  other  states  within  your  jurisdiction/' 
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Slaughter-House  Cases,  (1872)  16  Wall. 
77,  21  U.  S.  (L.  ed.)  394.  See  Detroit 
17.  Osborne,  (1890)  135  U.  S.  492,  10  S. 
Ct.  1012,  34  U.  S.  (L.  ed.)  260;  Live 
Stock  Dealers,  etc.,  Assoc,  v.  Crescent  City 
Live  Stock  Landing,  etc.,  Co.,  (1870)  1 
Abb.  (U.  S.)  388,  15  Fed.  Cas.  No.  8,408; 
State  v.  Swanson,  (1914)  182  Ind.  582, 
107  N.  E.  275. 

The  protection  designed  by  this  clause 
has  no  application  to  the  citizens  of  the 
state  whose  laws  are  complained  of. 
Bradwell  c.  Illinois,  (1872)  16  WalL  138, 
21  U.  S.   (L.  ed.)  442. 

This  provision  does  not  make  the  privi- 
leges and  immunities  enjoyed  by  the  citi- 
zen of  one  state,  under  the  constitution 
and  laws  of  that  state,  the  measure  of  the 
privileges  and  immunities  to  be  enjoyed 
as  of  right  by  a  citizen  of  another  state 
under  its  constitution  and  laws.  McKane 
r.  Durston,  (1894)  153  U.  S.  687,  14  6. 
Ct.  913,  38  U.  6.  (L.  ed.)  867. 

One  not  directly  affected  cannot  com- 
plain .that  a  statute  violates  constitu- 
tional provisions.  So  in  Alabama  it  has 
been  held  that  a  resident  of  that  state, 
cannot  raise  the  question  that  section  16 
of  the  Motor  Vehicle  Law,  Acts  1911,  p. 
634,  violates  article  4,  section  2,  Constitu- 


tion of  the  United  States.  The  court 
said:  "  Whether  or  not  section  16  of 
the  Motor  Vehicle  Law  is  violative  of 
section  2,  art.  4,  of  the  Federal  Constitu- 
tion, the  appellant  is  in  no  position  to 
raise  the  question,  as  the  record  shows 
that  he  is  a  resident  of  the  city  of  Mont- 
gomery in  this  state,  and  does  not  belong 
to  that  class  (non-residents  of  the  stated 
affected  by  the  provisions  of  section  16, 
which  the  appellant  contends  discrimi- 
nates against  certain  non-residents  because 
the  state  of  their  residence  does  not  re- 
ciprocate the  privilege  granted  to  the 
residents  of  states  that  do  reciprocate." 
Bozeman  v.  State,  (1913)  .  7  Ala.  App. 
151.  61  So.  604. 

This  clause  was  intended  to  secure  citi- 
zens of  one  state  against  discriminations 
made  by  another  state  in  favor  of  its  own 
citizens,  and  not  to  secure  the  citizens  of 
any  state  against  discriminations  made 
by  their  own  state  in  favor  of  the  citizens 
of  other  states,  nor  to  secure  one  class 
of  citizenB  against  discriminations  made 
between  them  and  another  class  of  citi- 
zens of  the  same  state.  Com.  i\  Griffin, 
(1842)  3  B.  Mon.  (Ky.)  208,  holding 
that  the  clause  did  not  prohibit  Kentucky 
from  providing,  by  appropriate  penalty, 
the  importation  of  slaves  by  her  own 
citizens. 


6.  Taxing  Debt  Held  by  Resident  upon  Nonresident. —  The  Consti- 
tution does  not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its 
resident  citizens,  a  debt  held  by  him  upon  a  resident  of  another  state,  and 
evidenced  by  the  bond  of  the  debtor,  secured  by  deed  of  trust  or  mortgage 
upon  real  estate  situated  in  the  state  in  which  the  debtor  resides,  so  long  as 
the  state,  by  its  laws,  prescribing  the  mode  and  subjects  of  taxation,  does 
not  intrench  upon  the  legitimate  authority  of  the  Union,  or  violate  any 
right  recognized  or  secured  by  the  Constitution  of  the  United  States. 


Kirtland  v.  Hotchkiss,  (1879)  100  U. 
S.  498,  25  U.  S.  (L.  ed.)   558. 

A  state  may  tax  negotiable  public  se- 
curities, corporate  stock,  etc.,  which  have 
an  actual  situs  outside  the  state,  upon 
the  ground  that  the  owner  is  a  resident 


of  the  state  and  his  domicile  the  situs 
of  such  obligation,  while  at  the  same  time 
taxing  like  securities  actually  within  the 
state  which  are  owned  by  residents  of 
other  states.  Western  Assur.  Co.  v.  Hal- 
liday,   (1903)    126  Fed.  259. 


c.  Prohibiting  Assignment  to  Secure  CoujECtion  by  Foreign  Attach- 
ment.—  A  state  statute,  the  purpose  of  which  is  to  secure  to  laborers 
within  the  commonwealth  the  benefit  of  the  exemption  laws  of  the  state, 
and  to  prevent  assignment  of  claims  for  the  purpose  of  securing  their  col- 
lection against  laborers  outside  of  the  state,  is  not  obnoxious  to  this  clause. 


Sweeney  c.  Hunter,  (1891)  145  Pa.  St. 
364,  22  All.  653,  14  L.  R.  A.  594.  But 
see  In  re   Flukes,    (1900)    157   Mo.   127, 


57  S.  W.  545.,  80  Am.  St.  Rep.  619,  51 
L.  R.  A.  176,  wherein  it  was  held  that 
Missouri  statutes  subjecting  any  person. 
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tti  fine  and  imprisonment,  who  sends  out 
of  the  state,  etc.,  any  note,  etc.,  account, 
etc*,  for  the  purpose  of  instituting  any 
suit  thereon  in.  a  foreign  jurisdiction 
against  a  resident  of  the  state,  for  the 
purpose  of  having  execution,  attachment, 
garnishment,  etc.,  issued  in  such  suit,  or 
upon  a  judgment  rendered  in  such  suit, 
against  the  wages  of  a  resident  of  the 
state,  and  having  such  process  served 
upon  any  corporation  subject  to  the  pro- 
cesses of  the  courts  of  the  state,  which  is 
indebted  to  a  resident  of  the  state  for 
wages,  and  further  providing  that  no  per- 
son can  be  "  charged  as  garnishee  on  ac- 


count of  wages  due  from  him  to  a  defend- 
ant in  his  employ  for  the  last  thirty  days' 
service,  provided  such  employee  is  the 
head  of  a  family  and  a  resident  of  this 
state/'  were  invalid.  Such  statutes  re- 
sult in  exempting  all  those  single  men 
residents,  etc.,  whose  wages  are  attempted 
to  be  seized  under  process  of  "a  foreign 
court,  while  they  leave  unexempt  those 
whose  wages  are  garnished  under  process 
of  the  Missouri  courts. 

See  infra,  under  the  Fourteenth  Amend- 
ment. 


HI.  Who  Are  Citizens 

1.  Corporations  as  Citizens. —  Corporations  are  not  citizens  within  the 
meaning  of  this  clause.  The  term  "  citizens  "  as  there  used  applies  only 
to  natural  persons,  members  of  the  body  politic  owing  allegiance  to  the 
state,  not  to  artificial  persons  created  by  the  legislature  and  possessing  only 
the  attributes  which  the  legislature  has  prescribed. 


Paul  v.  Virginia,  (1868)  8  WaU.  177, 
19  U.  S.  (L.  ed.)  357.  See  also  the  fol- 
lowing cases: 

United  States. —  Blake  v.  McClung, 
(1898)  172  U.  S.  259,  19  S.  Ct.  165, 
43  U.  S.  (L.  ed.)  432;  Norfolk,  etc.,  R. 
Co.  v.  Pennsylvania,  (1890)  136  U.  S. 
118,  10  S.  Ct.  958,  34  U.  S.  (L.  ed.)  394; 
Cumberland  Gaslight  Co.  v.  West  Vir- 
ginia, etc.,  Gas  Co.,  (1911)  188  Fed.  585; 
Railroad  Tax  Cases,   (1882)   13  Fed.  747. 

Arkansas. —  Chicago,  etc.,  R.  Co.  9. 
State,  (1908)  86  Ark.  412,  111  S.  W.  456. 

Florida. — Ulmer-c.  St.  Petersburg  First 
Nat.  Bank,  (1911)  61  Fla.  460,  55  So. 
405. 

Illinois.—  Barnes  v.  People,  (1897)  168 
111.  426,  48  N.  E.  91. 

Indiana. —  Malloy  9.  Madget,  (1874) 
47  Ind.  241. 

Kentucky. —  Merchants'  Nat.  Bank  v. 
Ford,  (1907)  124  Ky.  403,  99  S.  W.  260; 
Phoenix  Ins.  Co.  v.  Com.,  (1868)  5  Bush 
68.  . 

Louisiana. —  State  v.   Hammond   Pack- 


ing Co.,  (1903)   110  La.  180,  84  So.  368, 
98  Am.  St.  Rep.  459. 

Mississippi. —  State  i?.  Louisville,  etc, 
R.  Co.,  (1910)  97  Miss.  36,  51  So.  918, 
53  So.  454. 

Missouri.—  State  v.  Blake,  (1912)  241 
Mo.  100,  144  S.  W.  1094,  Ann.  Cas.  1913C 
1283. 

Utah. — National  Mercantile  Co.  v.  Matt- 
son,   (1914)   45  Utah  155,  143  Pac.  223. 

Vermont.—  Hawley  v.  Hurd,  (1900)  72 
Vt.  124,  47  Atl.  401,  82  Am.  St.  Rep.  922, 
52  L.  R.  A.  195. 

Wisconsin. —  Independent  Tug  Line  ©. 
Lake  Superior  Lumber,  etc.,  Co.,  (1911) 
146  Wis.  408,  131  N.  W.  408;  Loverin, 
etc.,  Co.  v.  Travis,  (1908)  135  Wis.  322, 
115  N.  W.  829. 

Though  citizens  under  jurisdiction 
clause. —  This  provision  is  not  for  corpor- 
ate bodies,  which  are  citizens  in  no  sense 
except  for  redress  of  grievances  in  the 
courts  of  the  Union.  In  them  they  are 
such  by  judicial  construction.  Baltimore, 
etc.,  Tel.  Co.  v.  Delaware,  etc.,  Tel.,  etc, 
Co.,  (1885)  7  Houst.  (Del.)  279,  31  Atl. 
714. 


A  corporation  does  not  have  the  rights  of  its  personal  members,  and  cannot 
invoke  the  provision  of  this  section  which  gives  to  the  citizens  of  each  state 
the  privileges  and  immunities  of  the  citizens  of  the  several  states. 
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Waters-Pierce  Oil  Co.  t.  Texas,  (1900) 
177  U.  S.  46,  20  a  Ct  518,  44  U.  8.  (L. 
ed.)   667. 

A  corporation  1a  not  a  citizen  within 
the  meaning  of  this  clause.  If  Hie  prin- 
ciple that  in  a  question  of  jurisdiction 
the  court  might  look  to  the  character  of 
persons  composing  a  corporation  were 
held  to  embrace  contracts,  and  that  the 
members  of  a  corporation  were  to  be  re- 
garded as  individual  carrying  on  busi- 
ness in  their  corporate  name  and  there- 
fore entitled  to  the  privileges  of  citizens 
in  matters  of  contract,  it  is  very  clear 
that  they  must  at  the  same  time  take 
upon  themselves  the  liabilities  of  citi- 
zens and  be  bound  by  their  contracts  in 
like  manner.  The  result  of  this  would  be 
to  make  a  corporation  a  mere  partnership 
in  business,  in  which  each  stockholder 
would  be  liable  to  the  whole  extent  of  his 


property  for  the  debts  of  the  corporation; 
and  he*  might- be  sued  for  them,  in  any 
state  in  which  be  might  happen  to  be. 
found.  The  clause  of  the  Constitution 
referred  to  certainly  never  intended  to 
give  to  the  citizens  of  each  state  the 
privileges  of  citizens  in  the  several  states, 
and  at  the  same  time  to  exempt  them 
from  the  liabilities  which  the  exercise  of 
such  privileges  would  bring  upon  indi- 
viduals who  were  citizens  of  the  state. 
This  would  be  to  give  the  citizens  of  other 
states  far  higher  and  greater  privileges 
than  are  enjoyed  by  the  citizens  of  the 
state  itself.  Besides,  it  would  deprive 
every  state  of  all  control  over  the  extent 
of.  corporate  franchises  -  proper  to  be 
granted  in  the  state;  and  corporations 
would  be  chartered  in  one,  to  carry  on 
their  operations  in  another.  Augusta 
Bank  v.  Earle,  (1839)  13  Pet.  586,  10 
U.  8.   (L.  ed.)  274. 


Ho  exception  exists  in  favor  of  national  banks  to  the  rule  that  a  corporation 

is  not  a  citizen  within  the  meaning  of  this  clause. 

Hawley  v.  Hurd,  (1900)  72  Vt.  124,  47  AU.  401,  82  Am.  St.  Rep.  922,  52  L.  R.  A. 
195. 


2.  Regulating  or  Prohibiting  Foreign  Corporations  Doing  Business  ih 
the  State — a.  In  General. — A  state  statute  which  provides  that  no  foreign 
corporation  which  does  not  invest  or  use  its  capital  in  the  state  shall  have 
an  office  or  offices  in  that  state,  for  the  use  of  its  officers,  stockholders,  agents, 
or  employees,  unless  it  shall  first  have  obtained  an  annual  license  so  to  do, 
does  not  conflict  with  this  provision. 


Pembina  Consol.  Silver  Min.,  etc.,  Co. 
«.  Pennsylvania,  (1888)  125  U.  S.  182, 
8  8.  Ct.  737,  31  U.  S.  (L.  ed.)  050.  See 
also  Waters-Pierce  Oil  Co.  v.  Texas, 
(1900)  177  U.  6.  45,  20  S.  Ct.  518,  44 
TJ.  S.  (L.  ed.)  657;  Norfolk,  etc.,  R.  Co. 
t?.  Pennsylvania,  (1890)  136  U.  S.  118, 
10  S.  Ct.  958,  34  U.  S.  (L.  ed.)  394; 
Home  Ins.  Co.  v.  Davis,  (1874)  29  Mich. 
238;  Stanhilber  t.  Mutual  Mill  Ins.  Co., 
(1890)    76  Wis.  285,  42  N.  W.  221. 

See  also  Foreign  Corporations,  vol.  10, 
p.  662. 

A  foreign  corporation  not  authorized  to 
do  business  in  a  state  cannot  invoke  the 
aid  of  section  2,  article  4,  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  "  the  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and 
immunities  of  the  several  States."  State 
v.  Blake,  (1912)  241  Mo.  100,  144  S.  W. 
1094,  Ann.  Cas.  1913C  1283. 

In  this  connection  the  Missouri  Su- 
preme Court  says:  "Whenever  a  non- 
resident or  a  foreign  corporation  has  a 
valid  cause  of  action  under  the  laws  of 


this  State  or  under  the  laws  of  any  other 
State,  he  or  it  may  sue  thereon  in  the 
courts  of  this  State,  provided  legal  serv- 
ice can  be  had  upon  the  defendant,  and 
provided,  further,  that  a  citizen  of  this 
State,  under  its  laws,  iB  authorized  to 
sue  in  our  courts  on  a  cause  of  action 
similar  to  the  one  sued  on  by  said  non- 
resident or  foreign  corporation;  and  that, 
too,  despite  a  statute  of  the  State  deny- 
ing to  such  corporation  such  right  to 
sue.  Those  rulings  are  based  upon  the 
ground  that,  under  the  constitutional  pro- 
visions previously  mentioned,  all  citizens 
of  the  United  States  are  entitled  to  all 
the  privileges  and  immunities  which  are 
granted  by  the  laws  of  any  State  to  her 
own  citizens,  as  previously  stated;  and 
that  any  statute  of  a  State  which  denies 
such  right  of  such  person  or  corporation 
to  sue  in  the  courts  of  such  State  is  vio- 
lative of  said  constitutional  provisions 
and  is  therefore  absolutely  null  and  void." 
State  v.  Grimm,  (1911)  239  Mo.  135, 
143  S.  W.  483,  Ann.  Cas.  1913B  1188. 

In    Missouri    in    construing    a    statute 
prescribing  the  terms  and  conditions  upon 
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whnn  foreign  corporations  may  do  busi- 
ness in  the  state,  and  the  penalties  for 
the  violation  thereof,  and  further  pro- 
viding that  "  in  addition  to  which  pen- 
alty, on  and  after  the  going  into  effect 
of  said  sections  no  foreign  corporation, 
as  above  defined,  which  shall  fail  to  com- 
ply with  said  sections,  can  maintain  any 
suit  or  action,  either  legal  or  equitable, 
in  any  of  the  courts  of  this  state,  upon 
any  demand,  whether  arising  out  of  con- 
tract or  tort,"  it  has  been  held  that  if  it 
was  the  design  of  the  legislature  by  enact- 
ing the  law,  to  close  the  doors  of  the 
courts  of  the  state  to  any  litigant,  a  citi- 
zen of  any  state  of  the  United  States, 
then  it  would  be  unconstitutional,  null 
and  void  as  in  violation  of  Art.  2,  ft  4, 
relating  to  the  privileges  and  immunities 
of  citizens  of  the  several  states.  British- 
American  Portland  Cement  Co.  v.  Citi- 
zens' Gas  Co.,  (1913)  255  Mo.  1,  164 
S.  W.  468. 

There  can  be  no  question  of  the  valid- 
ity of  a  state  statute  which  makes  it  un- 
lawful for  any  corporation  to  do  or  at- 
tempt to  do  any  business  or  to  own  or 
acquire  any  property  in  the  state  without 


first  complying  with  the  provisions  of  the 
statute.  Jones  v.  Mutual  Fidelity  Co., 
(1003)   123  Fed.  532. 

A  state  has  power  to  subject  to  taxa- 
tion bonds  actually  in  the  state  owned  by 
a  corporation  created  by  the  laws  of  a 
foreign  country  which  is  doing  business 
in  the  state  by  virtu©  of  its  compliance 
with  the  law  requiring  that  it  shall,  as  a 
condition,  protect  the  contracts  it  shall 
make  with  residents  of  the  state,  by  the 
deposit  of  securities  in  the  hands  of  a 
statutory  trustee.  Western  Assur.  Co. 
r.  Halliday,  (1903)   126  Fed.  259. 

While  for  jurisdictional  purposes  a  cor- 
poration is  considered  a  citizen  of  the 
state  creating  it,  yet  it  is  not  regarded 
as  having  the  rights  of  an  actual  citizen 
anywhere  else,  and  a  state  statute  im- 
posing upon  foreign  insurance  companies, 
sued  upon  a  policy,  twelve  per  cent,  on 
the  amount  sued  for  under  the  policy, 
and  attorney's  fees,  does  not  violate  this 
clause.  Berry  v.  Mobile  L.  Ins.  'Co., 
(1878)  1  Tex.  L.  J.  157,  3  Fed.  Cas.  No. 
1,358. 


Conditions  must  be  complied  with. —  The  insurance  business,  for  example, 
cannot  be  carried  on  in  a  state  by  a  foreign  corporation  without  complying 
with  all  the  conditions  imposed  by  the  legislation  of  that  state.  So  with 
regard  to  manufacturing  corporations,  and  all  other  corporations  whose 
business  is  of  a  local  and  domestic  nature,  which  would  include  express  com- 
panies whose  business  is  confined  to  points  and  places  wholly  .within  the 
state. 


Crutcher  v.  Kentucky,  (1891)  141  U. 
S.  59,  11  S.  Ct.  851,  35  U.  S.  (L.  ed.) 
649. 

A  New  York  statute  providing  that 
"it  shall  not  be  lawful  for  any  person 
to  act  within  this  state,  as  agent  or  other- 
wise, in  receiving  or  procuring  applica- 
tion for  insurance  in,  or  in  any  manner 
to.  aid  in  transacting  the  insurance  busi- 
ness of,  any  company  or  association,  nut 
incorporated  under  the  laws  of  this  state, 
until  he  has  procured  a  certificate  from 
the  comptroller,  that  the  company  or  as- 
sociation, for  which  he  acts,  has  com- 
plied with  aU  the  provisions  of  this  Act," 
is  valid.  People  17.  Imlay,  (1855)  20 
Barb.   (N.  Y.)   68. 

The  conditions  imposed  may  be  reason- 
able or  unreasonable;  they  are  absolutely 
within  the  discretion  of  the  legislature. 
Hartford  F.  Ins.  Co.  r.  Raymond,  (1888) 
70  Mich.  501,  38  X.  W.  474. 

Jt  cannot  matter  that  the  charter  of 


the  corporation  declares  that  it  may  do 
business  in  other  states. —  Such  a  pro- 
vision can  only  operate  as  an  authority 
to  the  company  to  do  so  on  such  terms 
as  other  states  might  prescribe;  as  a 
state  cannot  enact  laws  regulating  the  ac- 
tion of  persons,  the  title  to  property,  or 
the  effect  of  contracts,  outside  its  limits* 
Cincinnati  Mut.  Health  Assur.  Co.  V. 
Rosenthal,   (1870)   55  111.  90. 

Deposit  of  state  bonds. — A  state  stat- 
ute which  enacts  that  no  insurance  com- 
pany not  incorporated  under  the  laws  of 
the  state  passing  the  statute  shall  carry 
on  its  business  within  the  state  without 
previously  obtaining  a  license  for  that 
purpose,  and  that  it  shall  not  receive 
such  license  until  it  has  deposited  with 
the  treasurer  of  the  state  bonds  of  a 
specific  character  to  an  amount  varying 
from  thirty  to  fifty  thousand  dollars)  ac- 
cording to  the  extent  of  the  capital  em- 
ployed, is  not  in  conflict  with  that  clause 
of  the  Constitution  of  the  United  States 
which  declares  that  "  the  citizens  of  each 
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state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several 
states."  List  r.  Com.,  (1888)  118  Pa, 
St.  327,  12  Atl.  277. 

Privilege  tax  on  foreign  corporations. — 

The   state   has   the   power   and    right   to 


impose  upon  corporations  chartered  by 
other  states  a  tax  for  the  privilege  of 
transacting  business  in  such  state,  though 
no  such  burden  be  imposed  upon  like 
corporations  chartered  by  its  own  legisla- 
ture. Com.  t*.  Milton,  (1851)  12  B.  Mon. 
(Ky.)    212. 


There  is  no  doubt  of  the  power  of  the  state  to  prohibit  foreign  insurance 
companies  from  doing  business  within  its  limits.  The  state  can  impose  such 
conditions  as  it  pleases  upon  the  doing  of  any  business  by  those  companies 
within  its  borders*  and  unless  the  conditions  be  complied  with  the  prohibi- 
tion may  be  absolute. 

be  shown  to  the  satisfaction  of  the  court 
or  jury  trying  the  cause  that  the  insured 
contemplated  suicide  at  the  time  he  made 
his  application  for  the  policy,  and  any 
stipulation  in  the  policy  to  the  contrary 
shall  be  void,"  has  been  construed  as-  not 
violating  Art.  4,  §  2,  as  to  privileges 
and  immunities  of  citizens.  Lukens  v. 
International  Life  Ins.  Co.,  (1916)  ?69 
Mo.  574,  191  S.  W.  418. 


Allgeyer  t\  Louisiana,  (1897)  165  U. 
S.  583,  17  S.  Ct.  427,  41  U.  S.  (L.  ed.) 
832. 

See  infra,  Discriminating  Against  Indi- 
viduals Transacting  Insurance ,  p.  249. 

A  statute  requiring  foreign  insurance 
companies  only  'to  take  out  licenses  for 
their  agents  as  a  condition  to  doing  busi- 
ness in  the  state,  do  not  contravene  Const. 
U.  S.,  art.  4,  sec.  2,  declaring  that  the 
citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  in  the 
several  states;  a  corporation  not  being 
a  citizen.  Com.  t?.  Gregory,  (1905)  121 
Ky.  256,  89  S.  W.  168. 

A  statute  providing:  "  I?  all  suits 
upon  policies  of  insurance  on  life  here- 
after issued  by  any  company  doing  busi- 
ness in  this  state  to  a  citizen  of  this 
state  it  shall  be  no  defense  that  the  in- 
sured  committed  suicide,  unless  it  shall 


Prohibition  must  be  clearly  expressed. 

— "Although  it  would  be  competent,  by 
legislation,  to  invalidate  in  our  courts  an 
insurance  contract  xnade  in  good  faith 
in  another  state  on  property  located  here, 
it  would  be  so  contrary  to  the  comity 
which  has  been  observed  between  the 
states,  that  such  an  intention  will  not 
be  imputed  to  the  lawmaker,  unless  the 
language  used  so  clearly  expresses  that 
purpose  as  to  bear  no  other  reasonable 
interpretation."  Columbia  F.  Ins.  Co.  v. 
Kinyon,   (1874)    37  N.  J.  L.  35. 


The  correlative  power  to  revoke  or  recall  a  permission  is  a  necessary  con- 
sequence of  the  main  power.  A  mere  license  by  a  state  is  always  revocable, 
and  the  power  to  revoke  can  only  be  restrained,  if  at  all,  by  an  explicit  con- 
tract upon  good  consideration  to  that  effect. 

Doyle  r.  Continental  Ins.  Co.,  (1876)   94  U.  S.  540,  24  U.  S.   (L.  ed.)    148. 


Statutes  regulating  the  agencies  of  companies  not  incorporated  by  the 
state  are  valid. 


Ducat  u.  Chicago,  (1870)  10  Wall.  410, 
19  U.  S.  (L.  ed.)  972.  See  also  Liver- 
pool Ins.  Co.  v.  Massachusetts,  (1870)  10 
Wall.  573,  10  U.  S.  (L.  ed.)  1029,  as  to 
an  English  association  which  has  the  at- 
tributes of  an  American  corporation. 

Prohibiting  nonresidents  acting  ae 
agents  for  foreign  insurance  companies: — 
A  Vermont  statute  which  provides  that 
the  license  issued  to  a  foreign  insurance 
corporation  shall  limit  it  in  doing  busi- 


ness to  *'  lawfully  constituted  and  licensed 
resident  agents  "  is  valid  and  binding  on 
the  company  in  its  corporate  entity  and 
cannot  be  less  so  on  the  agents  of  the 
company.  Cook  v.  Howland,  (1902)  74 
Vt.  396,  52  Atl.  973,  93  Am.  St.  Rep. 
912,  50  L.  R.  A.  338. 

Tax  on  insurance  agents. —  An  IUinoU 
statute  which  imposes  a  tax  upon  an 
agent  of  insurance  companies  established 
in  other  states  of  $2  upon  every  $100  of 


230 


CONSTITUTION 


{Art.  IV,  sec.  2 


premiums  he,  as  such  agent,  receive*  on 
'policies  issued  by  the  companies,  is  valid. 
Corporations  have  no  situs  in  states  as 
citizens  of  the  state  creating  them,  and 
-when  they  enter  other  states  to  do  busi- 
ness and  make  profits,,  a  discrimination 
can  be  rightfully  made  between  them  and 
domestic  corporations  of  the  same  char- 
acter. Ihicat  v.  Chicago,  (1868)  48  111. 
1.73.     .  ' 

A  Kentucky  statute  imposing  a  tax  on 
,  agents    of    any    insurance    company    not 

chartered  by  the  legislature  of  Kentucky, 
*  on  all  premiums  received  within  the  state, 

is  valid.    Phoenix  Ins.  Co.  v.  Com.,  (1868) 

5  Bush  (Ky.)   68. 

A  Kew  Jersey  statute  imposing  a 
special  tax  of  two  and  one-half  per  cent, 
upon  the  gross  amount  received  as  pre- 
miums for  insurance  in  that  state,  by 
nonresidfnt  individuals  or  companies  in- 
corporated by  the  laws  of  the  state,  is 
not  a  violation  of  this  clause  as  applied 
to  the  business  of  the  nonresident  insur- 
ance companies.  Tatem  r.  Wright,  (1852) 
23  N.  J.  L.  440. 

Tax  on  express  agents.— A  Kentucky 
statute  providing  "  that  it  shall  not  be 
lawful,  after  the  firRt  day  of  May,  1860, 
'  for  any  agent  of  any  express  company, 
not  incorporated  by  the  laws  of  this  com- 
monwealth, to  set  up,  establish,  or  carry 
on  the  business  of  transportation  in  this 
state,  without  first  obtaining  a  license 
from  the  auditor,  of  public  accounts  to 
carry  on  such  business,"  is  not  void  as 
discriminating       against       nonresidents. 


Woodward  r.  Com.,  (Ky.  1887)  7  S.  W. 
614,  in  which  case  the  court  said:  "The 
Constitution  of.  the  United  States  declares 
that  '  the  citizens  of  each  state  shall  be 
entitled  to  all  the  immunities  of  citizens 
in  the  several  states.'  But  a  corporation 
is  but .  a  :  creature  of-  the  local  law.  It 
has  no  absolute  right  of  recognition  in 
any  state  save  that  of  its  creation.  It 
has*  no  extraterritorial  operation,  save  by 
comity,.  The  validity  of  its  action,  the 
exorcise  of  any  right  whatever  by  it,  in- 
deed, ,even  the  recognition  of  its  exist- 
ence, in  any  other  state,  depend  alto- 
gether upon*  its  will  and  consent.  One 
state  cannot  force  its  artificial  creature 
into  another.  If  it  could,  it  would 
^Ji<reby  transport  its  laws  for  the  gov- 
ernment of  another  equal  state.  If  the 
corporation  be  accorded  any  rights  apper- 
taining to  citizenship  in  another  state, 
.it  is  by  its  sanction,  either  express  or 
implied.  It  may  forbid  its  presence  alto- 
gether; and  it  therefore  follows,  of  course, 
that  it  may  impose  such  restrictions  as 
'.  it  chooses,  provided  they  are  not  open  to 
constitutional  objection.  The  '  immuni- 
ties '  secured  by  the  organic  law  to  the 
citizen  of  one  state  in  the  other  states 
are  such  privileges  as  are  common  to  the 
citizens  of  the  latter  states  under  their 
laws;  end  do  not  embrace  special  privi- 
leges created  by  his  local  law  and  en- 
joyed by  him  at  home.  Nor  does  the 
term  '  citizen/  as  used  in  the  Constitu- 
tion, include  corporations.  This  is,  there- 
fore, not  a  case  where  a  state  has  im- 
posed a  burden  upon  the  citizens  of  an- 
other state  not  borne  by  its  own." 


6.  When  Engaged  in  Interstate  Commerce. —  See  Exceptions  as  to 
Corporations  Engaged'in  Interstate  and  Foreign  Commerce,  vol.  10,  p.  653. 


c.  When  Engaged  as  Aqencjes  op  National  Government. —  In  the 
pursuit  of  business  authorized  by  the  government  of  the  United  States,  and 
under  its  protection,  the  corporations  of  other  states  cannot  be  prohibited 
or  obstructed  by  any  state. 


Stockton  v.  Baltimore,  etc.,  R.  Co., 
(1887)  32  Fed.  14,  wherein  the  court 
said :  "  If  Congress  should  employ  a  cor- 
poration of  shipbuilders  to  construct  a 
man-of-war,  they  would  have  the  right  to 


purchase  the  necessary  timber  and  iron. 
in  any  state  of  the  Union."  See  also 
Huffman  v.  Western  Mortg.,  etc.,  Co., 
(1896)  13  Tfcx.  Civ.  App.  170,  86  S.  W* 
306. 


3.  Free  Negroes  as  Citizens  Before  Adoption  of  Thirteenth  Amend- 
ment.—  A  negro  whose  ancestors  were  imported  into  this  country  and  sold 
as  slaves  cannot  become  a  member  of  the  political  community  formed  and 
brought  into  existence  by  the  Constitution  of  the  United  States,  and  as  such 
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become  entitled  to  all  the  rights  and  privileges  and  immunities  granted  by 
that  instrument  to  the  citizen. 


Dred  Scott  v.  Sandford,  (1856)  19 
How.  403,  15  XL  S.   (L.  ed.)   691. 

Held  tc  have  been  citizens,  in  Citizen- 
ship, (1862)  10  Op.  Atty.-Gen.  382;  Smitn 
r.  Moody,  (1866)  26  Ind.  299;  Walsh  v. 
Lallande,  (1873)  25  La.  Ann.  188;  State 
r.  Manuel,  (1838)  4  Dev.  k  B.  L.  (N.  C.) 
20. 

Held  not  to  have  been  citizens,  in  Amy 


v.  Smith,  (1822)  1  Litt.  (Ky.)  326;  State 
t?.  Claiborne,   (1838)   Meigs   (Tenn.)   331. 

An  Arkansas  statute  prohibiting  the 
immigration  and  settlement  of  free 
negroes  or  persons  of  color  into  the  state 
is  not  in  coniuct  with  this  clause,  as  free 
negroes  or  free  persons  of  color  are  not 
citizens  within  its  meaning.  Pendleton  v. 
State,   (1844)   6  Ark.  509. 


4.  Resident*  in  Unorganized  Territories  and  Indian  Reservations. — 

This  clause  is  a  limitation  upon  the  powers  of  the  states,  and  in  no  wise 
affects  the  power  of  Congress  over  the  unorganized  territories  and  Indian 
reservations. 


McFadden  v.  Blocker,  (1900)  8  Indian- 
Ter.  227,  54  S.  W.  873,  58  L.  R.  A.  894, 
holding  that  an  Arkansas  statute  ex- 
tended over  the  Indian  Territory  by  an 
Act  of  Congress  by  which,  as  to  mort- 
gagas  executed  by  nonresidents,  a  lien 
could  only  be  created  as  against  strangers 
by  the  mortgagee  taking  possession  of 
the  mortgaged  property,  was  held  to  be 
valid. 


Resident!  in  Indian  country.— A  stat- 
ute providing  that  in  all  final  judgments 
against  any  person  residing  in  the  In- 
dian country  west  of  the  state  or  con- 
tiguous thereto,  a  capias  may  be  issued 
against  the  defendant,  does  not  conflict 
with  this  clause,  as  the  Indian  country 
west  of  the  state  is  not  one  of  the  states 
or  territories  of  the  Union.  Sutton  v* 
Hays,   (1856)   17  Ark.  462. 


6.  Aliens. — Aliens  who  have  nev6r  been  residents  of  any  one  of  the 
states  are  not  within  the  protection  of  this  article  of  the  Constitution. 

Jn  re  Colbert,  (1911)  44  Mont.  259,  119  Pac  791. 


IV.  Legislation  Affecting  Privileges  and  Immunities 

1.  Construction  to  Give  Operation  to  Statute. —  If  a  privilege  or  immun- 
ity has  been  by  the  state  conferred  upon  its  citizens,  and  not  in  terms  upon 
the  citizens  of  other  states,  such  privilege  and  immunity  is  not  for  that 
reason  declared  void,  but  the  protecting  arm  of  the  Constitution  is  thrown 
around  the  citizens  of  every  other  state  who  thus  are  embraced  within  the 
privilege  granted.  The  converse  of  the  proposition  is  this,  that  when  a 
state  has  sought  to  impose  a  burden  upon  citizens  of  other  states  not 
imposed  upon  citizens  of  its  own  state,  such  effort  is  always  held  to  be  void. 


Matter  of  Johnson,  (1903)  139  Gal.  538, 
73  Pac  424,  96  Am.  St.  Rep.  161,  wherein 
the  court,  referring  to  the  case  of  Blake 
v.  McClung,  (1898)  172  U.  S.  230,  19 
S.  a.  165,  43  U.  S.  (L.  ed.)  432,  said: 
"Here,  then,  in  precise  terms,  and  from 
the  highest  court  of  our  land,  charged 
with  the  duty  of  construing  our  govern- 


mental law,  it  is  declared  that  the*  pur- 
pose of  the  constitutional  guaranty  is  to 
confer  and  communicate  all  privileges 
which  may  thus  be  granted  by  a  state  to 
its  own  citizens,  a  rule  of  construction 
obviously  radically  different  from  that 
which  would  strike  down  an  immunity 
granted  by  a  state  to  its  'own  citizens. 
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because  in  terms  such  immunity  had  not 
been  conferred  upon  citizens  of  all  the 
states.  It  is  unnecessary  that  a  statute 
should  so  expressly  provide.  The  Con- 
stitution itself  becomes  a  part  of  the  law. 
And  this,  in  giving  operation  to  that  con- 
stitutional provision,  is  what  the  courts 
have  always  done.  They  have  never 
stricken  down  the  immunity  and  the  priv- 
ilege which  a  state  may  have  accorded 
to  its  own  citizens.  They  have  never 
annulled  the  exemption.  "They  have  al- 
ways construed  the  law  so  as  to  relieve 
the  citizens  of  other  states,  and  place  all 
upon  equal  footing.  Thus  in  Vermont, 
where  a  statute  exempted  certain  per- 
sonal property  of  residents,,  but  did  not 
so  exempt  the  like  property  of  nonresi- 
dents, the  tax  upon  the  latter,  not  the 
exemption  upon  the  former,  was  adjudged 
void,  so  that  nonresidents  should  enjoy 
the  equal  right  of  exemption.  (Sprague 
v.  Fletcher,  (1896)  69  Vt.  69.)  And  in 
Massachusetts,   where   the   state  law   re- 


quired every  corporation  to  retain  and 
pay  to  the  state  one-fifteenth  of  all  divi- 
dends payable  to  stockholders  residing 
outside  the  state,  the  Supreme  Court  of 
Massachusetts  in  like  manner  adjudged 
the  burden  void,  and  extended  the  exemp- 
tion to  all  citizens  of  sister  states. 
(Oliver  v.  Washington  Mills,  (1865)  11 
Allen  (Mass.  268.)  And  by  the  Supreme 
Court  of  Alabama  the  section  of  the  stat- 
ute imposing  a  tax  upon  slaves  belonging 
to  residents  of  other  states  higher  than 
that  imposed*  upon  slaves  belonging  to 
citizens  of  the  state  was  adjudged  void 
only  as  to  tho  burden.  And  for  further 
instances  reference  may  be  made  to  Wiley 
t\  Parmer,  (1848)  14  Ala.  627;  Fecheimer 
v.  Louisville,  (1886)  84  Ky.  306;  Mc- 
Guire  v.  Parker,  (1880)  32  La.  Ann.  832; 
State  r.  Insurance  Com'rs,  (1896)  37 
Fla.  564;  Roby  v.  Smith,  (1891)  131  Ind. 
342;  Shirk  t\  La,  Fayette,  (1892)  52  Fed. 
857;  Black  v.  Seal,  6  Houst.  (Del.)  541; 
Davis  i?.  Pierse,  7  Minn.  13." 


2.  State  Taxation  —  a.  Discriminating  Tax  on  Sales  by  Nonresidents. 
—  A  state  statute  prohibiting  persons  not  permanent  residents  from  selling, 
offering  for  sale,  or  exposing  for  sale  within  a  certain  district  of  the  state 
any  goods  whatever  other  than  agricultural  products  and  articles  manu- 
factured in  the  state,  either  by  card,  sample,  or  other  specimen,  or  by  writ- 
ten or  printed  trade  list  or  printed  catalogue,  whether  such  persons  be  the 
makers  or  manufacturers  or  not,  without  first  obtaining  a  license  so  to  do 
on  payment  of  an  amount  higher  than  that  required  of  resident  merchants, 
imposes  a  discriminating  tax  and  is  repugnant  to  this  clause. 


Ward  v.  Maryland,  (1870)  12  Wall. 
424,  20  U.  S.  (L.  ed.)  449,  reversing 
(1869)  31  Md.  283.  See  also  Union  Nat. 
Bank  r.  Chicago,  (1871)  3  Biss.  (U.  S.) 
82,  24  Fed.  Cas.  No.  14,374.  But  see 
Sears  v.  Warren  County,  (1871)  36  Ind. 
267,  wherein  it  was  held  that  an  Indiana 
statute  which  requires  a  license  fee  to 
be  paid  by  traveling  merchants  and  ped- 
dlers who  are  not  residents  of  the  state 
is  not  in  conflict  with  this  clause.  And 
to  the  same  effect  see  Beall  t>.  State, 
(1835)   4  Blaekf.   (Ind.)   107. 

If  a  state  legislature  framed  the  pro- 
visions of  a  statute  which  relate  to  mer- 
chants and  sample  merchants  with  the 
intention  to  discriminate  against  nonresi- 
dents in  favor  of  residents,  and  against 
goods  in  other  states  sold  by  sample,  in 
favor  of  goods  held  within  the  state  for 
sale,  and  if  they  succeeded  in  this  inten- 
tion by  legislation  having  that  practical 
offcet,  such  provisions  are  null  and  void. 
Ex  p.  Thornton,    (1882)    12  Fed.  547. 

A  municipal  ordinance  designating  the 


license  fee  to  be  paid  by  distilleries  and 
breweries,  and  the  depots  or  agencies  in 
the  city  of  all  brewers*  and  distillers  and 
all  wholesale  dealers  in  malt  liquors,  in 
providing  that  "  the  terms  of  this  ordi- 
nance, however,  shall  not  apply  to  any 
resident  engaged  in  the  wholesale  busi- 
ness of  bottling,  or  bottling  and  vending 
bottled  beer,"  is  invalid  for  discriminat- 
ing in  favor  of  residents  as  against  non- 
resident*, and  discriminating  in  favor  of 
residents  who  bottle  and  vend  bottled  beer 
as  against  residents  who  vend  beer  in 
barrels,  jugs,  or  otherwise.  Indianapolis 
v.  Bieler,  (1893)  138  Ind.  37,  36  N.  E. 
857. 

Must  appear  that  they  were  dealers  in 
foreign  goods. —  A  municipal  ordinance 
imposing  a  license  tax  "  on  all  agents  or 
dealers  in  beer  or  ale  by  the  cask,  not 
manufactured  in  this  city  but  brought 
here  for  sale,"  cannot  be  held  to  be  ob- 
noxious to  this  clause  when  it  is  not  al- 
leged that  the  persons  accused  of  its  vio- 
lation were  dealers  in  foreign  beer  or  ale, 
or  even  in  beer  or  ale  manufactured  with- 
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out  the  state.  Downham  v.  Alexandria, 
(1869)  10  Wall.  (U.  S.)  175,  19  U.  S. 
(L.  ed.)    929. 

Drummer's  and  canvasser's  licenses. — 
A  municipal  ordinance  levying  a  tax  on 
"  every  agency  of  a  brewery  of  another 
state,  doing  business  in  the  city/'  is  a 
palpable  discrimination  in  favor  of  do- 
mestic breweries  and  against  breweries 
of  another  state,  and  is  plainly  offensive 
to  this  clause.  Cullman  v.  Arndt,  (1899) 
125  Ala.  581,  28  So.  70. 

A  municipal  ordinance  which  provides 
"that  any  person,  whose  principal  place 
of  business  is  not  in  this  city,  or  who 
conducts  his  principal  place  of  business 
without  this  city,  and  shall  sell  or  offer 
to  sell  any  goods,  wares,  or  merchandise, 
by  sample  or  representation,  in  this  city, 
to  any  person  other  than  persons  living 
in  or  doing  a  license  business  in  this  city, 
must  first  obtain  an  annual  license  there- 
for, and  shall  pay  for  such  license  $200," 
is  void  as  discriminating  against  such 
dealers  from  other  states.  Fecheimer  v. 
Louisville,  (1886)  84  Ey.  307,  2  S.  N 
65,  in  which  case  the  court  said:  "  The 
ordinance  under  which  this  payment  was 
exacted  applies  to  the  resident  of  the 
state  a 8  well  as  the  nonresident,  and  no 
one  having  his  place  of  business  outside 
of  the  city  limits  is  allowed  to  sell  by 
sample  unless  he  pays  the  license  imposed, 
and  the  fact  that  its  provisions  apply 
to  the  resident  of  the  state  as  well  as  the 
nonresident,  does  not  add  to  the  validity 
of  the  act,  or  give  strength  to  the  argu- 
ment in  support  of  it." 

A  Louisiana  statute  imposing  a  license 
tax  of  $25  per  month  upon  all  traveling 
agents  from  other  states  offering  any 
species  of  merchandise  for  sale  or  selling 
the  same,  but  exacting  no  license  or  tax 
upon  the  same  class  of  persons  who  are 
citizens  of  the  state  of  Louisiana,  is  void. 
McGuire  v.  Parker,   (1880)    32  La.  Ann. 


A  Neto  Hampshire  statute  which  enacts 
that  no  party  shall  sell,  or  act  as  the 
agent  or  receive  subscriptions  for  the  sale 
of,  trees,  shrubs,  or  vines,  not  grown  in 
this  state,  unless  he  shall  first  obtain  a 
license  for  that  purpose,  under  a  penalty 
of  one  hundred  dollars  for  each  offense, 
with  the  proviso  that  any  citizen  of  thiB 
state  may  sell  trees,  shrubs,  and  .vines 
grown  one  year  or  more  in  lands  or  nur- 
series owned  by  him  in  this  state,  on 
which  taxes  have  been  paid,  without  pro- 
curing the  license  or  incurring  the  pen- 
alty, does  not  give  to  citizens  of  other 
states  the  right  to  sell  trees,  shrubs,  and 
vines  grown  one  year  or  more  in  lands 
or  nurseries  owned  by  them  in  this  state 
on  which  taxes  have  been  paid,  without  a 


license,  and  they  are  not,  in  this  respect. 
given  the  privileges  and  immunities  of 
citizens  of  this  state.  State  v.  Lancaster, 
(1884)  63  N.  H.  270. 

A  North  Carolina  statute  providing 
that  "  every  nonresident  who  shall  sell 
any  spirituous  or  malt  liquors,  goods, 
wares,  or  merchandise,  by  sample  or 
otherwise,  whether  delivered  or  to  be  de- 
livered, shall  pay  an  annual  tax  of  fifty 
dollars,  and  a  tax  of  like  amount  as  is 
payable  by  residents  on  their  purchases 
or  sales,  as  the  case  may  be,  of  similar 
articles/'  etc.,  is  repugnant  to  this  clause. 
Sinclair  v.  State,   (1873)   69  N.  C.  47. 

Peddler's  license. — A  municipal  ordi- 
nance providing  "  that  every  person  who 
peddles,  hawks,  sells,  or  exhibits  for  sale, 
any  goods,  wares,  or  merchandise,  not  the 
growth  or  manufacture  of  Rush  county, 
Indiana,  or  shall  take  orders  for  any  such 
goods,  wares,  or  merchandise,  for  imme- 
diate or  future  delivery,  about  the  streets, 
alleys,  hotels,  business  houses,  private 
dwellings,  or  at  any  public  or  private 
place  in  said  city,  without  having  paid 
the  marshal  from  two  to  six  dollars  for 
each  day,  six  to  ten  dollars  for  each  week, 
and  ten  to  twenty  dollars  for  each  month, 
at  the  discretion  of  the  marshal,  such 
person  may  desire  to  follow  such  business 
within  said  city,  and  receiving  a  permit 
therefor  from  the  mayor  of  said  city, 
shall,  upon  conviction  thereof,  be  fined, 
forfeit,  and  pay  to  said  city  a  sum  not 
exceeding  ten  dollars  for  each  day  such 
person  shall  continue  such  business  with- 
out receiving  a  permit  as  in  this  section 
set  forth,"  is  void  as  discriminating 
against  citizens  of  other  states.  Graffty 
v.  Rushville,  (1886)  107  Ind.  502,  8  N.  E. 
609,  57  Am.  Rep.  128. 

A  municipal  ordinance  which  professes 
to  prohibit  all  persons  from  engaging  in 
the  business  of  peddling  or  selling  goods 
from  house  to  house,  by  sample  or  other- 
wise, without  a  borough  license,  and  fixes 
the  price  of  a  license  at  a  figure  that 
makes  the  ordinance  amount  to  prohibi- 
tion, with  a  proviso  which  exempts  all 
residents  of  the  borough  of  Sayre  from 
its  operation,  is  invalid.  Sayre  v.  Phil- 
lips, (1892)  148  Pa.  St.  489,  24  Atl.  76, 
33  Am.  St.  Rep.  842,  12  L.  R.  A.  49. 

A  municipal  ordinance  imposing  a  li 
cense  tax  on  hawking,  peddling,  or  vend 
ing  any  fish,  fruit,  or  vegetables  is  voic 
in  providing  "  that  all  farmers  vending 
the  produce  of  their  own  farms  shall,  on 
appearing  before  the  commissioner  of 
markets  and  city  property,  and  satisfy- 
ing him,  under  oath  or  affirmation,  that 
they  are  farmers  selling  the  produce  of 
their  own  farms  only,  be  entitlea  to  re- 
ceive a  license  without  charge  therefor, 
providing  they  are  residents  of  the  state 
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of  Pennsylvania.  All  nonresidents  of 
this  state  shall  be  liable  to  the  penalties 
of  section  4."  Com.  t?.  Simmons,  (1894) 
15  Pa.  Oo.  Ct.  551. 

A  Kansas  statute  providing  that  it 
shall  be  a  misdemeanor  for  any  one  to 
deal  as  a  peddler  without  procuring  and 
paying  for  a  license  from  the  county 
clerk,  but  expressly  exempting  from  its 
operation  the  owner  of  goods  peddling 
them  in  the  county  in  which  he  is  a 
resident  taxpayer,  or  in  any  county  im- 
mediately adjoining  thereto,  attempts  to 
impose  a  tax  on  nonresidents  of  the  state 
from  which  certain  residents  of  the  state 
are  exempted  by  the  fact  of  such  resi- 
dence, which  is  an  obvious  discrimination 
in  favor  of  the  residents  and  against  the 
nonresidents,  and  is  repugnant  to  this 
clause.  In  re  Jarvis,  (1903)  66  Kan.  329, 
71  Pac.  576. 

A  Kentucky  statute  (Gen.  Stat.,  ch.  84, 
sec.  1 )  provides  that  "  all  itinerant  per- 
sons vending  goods,  wares,  and  merchan- 
dise *  *  *  shall  be  deemed  peddlers," 
and  the  second  section  of  that  chapter 
prescribed  a  penalty  for  selling  by  such 
persons  without  first  having  obtained  li- 
cense therefor.  A  subsequent  statute,  en- 
titled "An  Act  to  amend  chapter  84  of 
the  General  Statutes,  title  *  Peddlers/ " 
provides  "  that  chapter  84  of  the  General 
Statutes,  title  'Peddlers/  be,  and  the 
same  is  hereby,  so  amended  that  itinerant 
persons  who  are  citizens  of  this  state,  and 
who  vend  exclusively  goods,  wares,  and 
merchandise  which  are  the  growth,  pro- 
duct, or  manufacture  of  this  state,  snail 
not  be  deemed  peddlers,  nor  required  to 
take  out  license  under  the  provisions  of 
said  chapter."  The  statute  is  void  as  a 
discrimination  against  the  citizens  of 
other  states.  Rash  v.  Halloway,  (1886) 
82  Ky.  675. 

A  Michigan  statute  which  requires  a  li- 
cense from  any  person  engaged  in  the 
business  of  hawking,  peddling,  or  pawn- 
brokerage  by  going  about  from  door  to 
door,  or  from  place  to  place,  or  from 
any  stand,  cart,  vehicle,  or  in  any  other 
manner  in  the  public  streets,  but  pro- 
viding that  "  nothing  contained  in  this 
Act  shall  prevent  any  person  from  selling 
any  meat  or  fish  in  townships  outside  of 
any  incorporated  city  or  village,  nor  any 
nurseryman  from  selling  his  stock  by 
sample  or  otherwise,  nor  any  person,  firm, 
or  corporation  engaged  in  the  sale  of 
farm  machinery  and  implements,  nor  any 
manufacturer,  farmer,  or  mechanic  resid- 
ing in  this  state  from  selling  or  offering 
for  sale  his  work  or  production,  by  sample 
or  otherwise,  without  license,"  is  a 
clear  discrimination  against  nonresidents. 
Rodgers  i\  Kent  Circuit  Judge,  (1897) 
115  Mich.  442,  73  N.  W.  381. 


A  New  Hampshire  statute  providing 
that  a  peddler's  license  shall  be  granted 
only  for  that  county  in  which  the  appli- 
cant holds  his  residence  cannot  be  so  ap- 
plied as  to  discriminate  between  citizens 
of  other  states.  Bliss's  Petition,  il884) 
63  N.  H.  135. 

A  New  Hampshire  statute  which  pro- 
vides that  "  the  treasurer  of  the  state 
may  grant  such  license  [for  the  sale  of 
lightning  rods]  for  the  term  of  one  year, 
upon  receiving  from  any  applicant  the 
sum  of  five  hundred  dollars,  and  from 
any  applicant  who  ha*  for  the  five  years 
last  past  been  a  citizen  of  this  state  the 
sum  of  one  hundred  dollars,"  is  invalid, 
as  the  citizens  of  other  states  are  not 
given  the  privileges  and  immunities  of 
citizens  of  that  state.  State  v.  Wiggin, 
(1888)  64  N.  H.  508,  15  Atl.  128,  1 
L.  R.  A.  56. 

A  Vermont  statute  which  provides  that 
no  person  shall  be  licensed  as  a  peddler 
who  has  not  resided  in  the  state  one  year 
next  preceding  the  application  for  a  li- 
cense is  void  as  a  discrimination  against 
citizens  of  other  states.  In  re  Watson, 
(1882)   15  Fed.  511. 

A  Virginia  statute  provides:  "TSiat 
any  person  who  shall  carry  from  place 
to  place  any  goods,  wares,  or  merchan- 
dise, and  offer  to  sell  or  barter  the  same, 
or  actually  sell  or  barter  the  same, 
in  transitu  or  otherwise,  shall  be  deemed 
to  be  a  peddler,  and  any  person  licensed 
as  a  peddler  may  sell  any  personal  prop- 
erty a  merchant  may  sell,  or  he  may 
exchange  the  same  for  other  articles. 
*  *  *  Any  peddler  who  shall  peddle 
for  sale,  or  sell  or  barter,  without  a  li- 
cense, shall  pay  a  fine  of  not  less  than, 
one  hundred  nor  more  than  five  hundred 
dollars  for  each  offense.  ■  *  •  *  This 
section  shall  be  construed  to  include  per- 
sons engaged  in  peddling  lightning  rods: 
provided,  however,  that  any  manufacturer 
who  has  been  assessed  and  paid  upon  the 
capital  employed  by  him,  under  Schedule 
'C  of  this  Act,  shall  not  be  required  to 
take  out  the  license  named  in  this  sec- 
tion for  the  privilege  of  Belling  articles 
actually  manufactured  by  him:  provided, 
also,  that  all  persons  who  do  not  keep  a 
regular  place  of  •business  (whether  it  be 
in  a  house,  or  vacant  lot,  or  elsewhere), 
open  at  all  times  in  regular  business 
hours,  and  at  the  same  place,  who  shall 
offer  for  sale  goods,  wares,  and  merchan- 
dise, shall  be  deemed  peddlers  under  the 
provisions  of  this  Act."  Under  the  stat- 
ute, a  citizen  of  Virginia  can  hawk  or 
peddle  articles  manufactured  by  him  with- 
out incurring  the  penalties,  and  the  stat- 
ute is  void  as  depriving  the  citizen  of 
another  state  of  the  privileges  and  im- 
munities possessed  by  the  citizens  of  the 
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state  of  Virginia.    Com.  «.  Myer,  (1896) 
92  Va.  813,  23  S.  E.  915,  31  L.  R.  A.  379. 

A  Washington  statute  which  requires  the 
payment  of  a  license  tax  by  one  who  ped- 
dles out,  or,  after  shipment  to  the  state, 
canvasses  and  sells,  by  sample  to  users  or 
consumer*,  certain  classes  of  manufactured 
articles,  is  invalid  as  discriminating 
against  the  manufactured  products  of  the 
citizens  of  other  states.  Bacon  v.  Locke, 
(1906)  42  Wash.  215,  83  Pac.  721,  7 
Ann.  Caa  589. 

Tax  on  sales  made  by  auctioneers. — 
k  provision  in  the  charter  of  a  town  that 
the  board  of  trustees  thereof  "  shall  have 
the  power  and  authority  to  tax  all  auc- 
tioneers, in  a  sum  not  exceeding  five  per 
cent,  for  all  goods,  wares,  merchandise, 
and  articles  sold  to  bidders  within  said 
town,  except  property  sold  by  citi- 
zens of  the  town  or  county,  and  who 
are  bona  fide  owners  thereof,  etc.,  and 
shall  have  a  lien  on  the  articles  sold  or 
to  be  sold  for  such  tax  until  the  same 
is  paid,  or  the  person  selling  the  same 
takes  out  license  for  that  purpose,"  con- 
tains inequality  of  privileges  and  immuni- 
ties forbidden  by  this  clause.  Daniel  «. 
Richmond,  (1880)  78  Ky.  542.  See  also 
McGraw  v.  Marion,  (1896)  98  Ky.  675, 
34  S.  W.  18,  47  L.  R.  A.  593. 


No  one  but  voter  licensed  at  Auctioneer. 
—  A  statute  which  prohibits  any  person 
but  one  duly  licensed  from  engaging  in 
business  a*  an  auctioneer  and  authorizing 
the  issue  of  a  license  only  to  "  any  voter  " 
in  the  county,  is  not  invalid  for  discrim- 
inating against  resident  non-voters  and 
aliens,  as  the  business  of  an  auctioneer  is 
one  that  is  subject  to  legislative  regula- 
tion. Wright  c.  May,  (1914)  127  Minn. 
150,  149  N.  W.  9,  L.  R.  A  1915B  151. 

Regulating  loan  business. —  A  statute 
regulating  the  business  of  making  loans 
and  providing  that  no  license  shall  be 
granted  to  any  person  unless  he  be  a 
bona  fide  resident  of  the  state,  does  not 
violate  this  clause  as  the  business  of 
taking  excessive  interest  is  one  which  the 
state  has  the  right  to  regulate  and  to 
confine  to  those  whose  residence  within 
its  borders  renders  them  subject  to  its 
process.  State  <?.  Ware,  (1916)  79  Ore, 
367,  154  Pac.  905,  155  Pac.  364. 

Bill-posting  ordinance. —  A  municipal 
ordinance  requiring  bill  posters  to  take 
out  a  license  before  distributing  or  post- 
ing bills  or  printed  matter,  was  held  to 
interfere  with  or  abridge  the  rights  of  a 
manufacturer  in  another  state,  and  there- 
fore was  in  conflict  with  this  clause.  An- 
gove  *.  State,  (1899)  9  Ohio  Dec  829. 


6.  Uniform  Tax  on  Sales  by  Residents  and  Nonresidents. — A  uniform 
tax  imposed  by  a  municipal  corporation  on  all  sales  made  in  it,  whether 
they  be  made  by  a  citizen  of  the  state  or  a  citizen  of  some  other  state,  and 
whether  the  goods  sold  are  the  produce  of  the  state  within  which  the 
municipal  ordinance  was  passed  or  of  some  other  state,  is  valid. 


Woodruff  t>.  Parham,  (1868)  8  Wall. 
128,  19  U.  S.  (L.  ed.)  382,  affirming 
{1967)  41  Ala.  334. 

"A  state  has  not  the  right  to  pass  a 
law  imposing  a  tax  directly  upon  the 
products  of  other  states  brought  within 
ita  limits,  nor  can  it  impose  a  license 
upon  dealers  in  such  products  which  is 
not  required  of  dealers  in  the  same  kind 
of  products  of  domestic  production  or 
manufacture.  •  •  *  But  a  state  has 
the  power  to  require  licenses  for  the 
varioua  pursuits  and  occupations  carried 
pn  and  conducted  within  her  .umits,  and 
to  nx  the  amount  thereof,  as  she  may 
choose,  provided  the  rights  above  men- 
tioned are  not  infringed."  In  re  fiydow, 
(1894)  4  Ariz.  210,  36  Pac.  214. 

Coal  brought  from  another  atate  for 
sale  can  legally  be  taxed  by  the  state  into 
which  it  is  brought,  and  the  tax  thus 
leyied  upon  it  is  not  obnoxious  to  this 


clause.    Scown  «?.  Houston,  (1891)  33  La. 
Ann.  843. 

Sale  of  fertilisers. —  A  Forth  Carolina 
statute  providing  that  no  commercial  fer- 
tilizers shall  be  sold  or  offered  for  sale 
until  the  manufacturer  or  importer  ob- 
tains a  license  from  the  treasurer  of  the 
state,  for  which  shall  be  paid  a  privilege 
tax  of  $500  per  annum  for  each  separate 
brand,  is  not  within  the  inhibitions  of 
fchib  clause.  No  privilege  with  regard  to 
commercial  fertilizers  seems  given  by  the 
Act  to  any  citizen  of  North  Carolina 
which  is  denied  to  a  nonresident,  and, 
unless  this  be  attempted,  it  can  hardly 
be  said  that  it  is  deprived  of  any  privi- 
lege or  immunity  which  it  is  entitled  to 
under  the  Constitution.  American  Fer- 
tilizing Co.  v.  Board  of  Agriculture, 
(1890)  43  Fed.  609. 

Sale  of  tewing  machines. —  A  Georgia 
statute  imposing  as  a  tax  "upon  every 
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sewing-machine  company  selling  or  deal- 
ing in  sewing  machines  in  this  state,  and 
upon  all  wholesale  dealers  in  sewing 
machines,  selling  sewing  machines  manu- 
factured by  companies  that  have  not  paid 
the  tax  herein  required,  $200  for  each 
fiscal  year  or  fractional  part  thereof,  to 
be  paid  to  the  comptroller  general  at  the 
time  of  commencement  of  the  business, 
and,  in  addition  to  the  above  amount, 
said  companies  or  wholesale  dealers  shall 
furnish  the  comptroller  general  a  list  of 
all  agents  authorized  to  sell  machines, 
and  shall  pay  to  said  comptroller  general 
the  sum  of  $10  for  each  of  their  agents 
in  each  country,  for  each  year  or  frac- 
tional part  thereof,"  is  not  in  conflict 
with  this  clause.  The  language  of  the 
Act  is  certainly  broad  enough  to  cover 
all  sewing  machine  companies,  whether 
the  company  be  of  this  state  or  of  an- 
other state.  The  fact  that  no  sewing 
machines  are  manufactured  in  the  state 
cannot  change  the  matter  if  the  language 
of  the  tax  act  embraces  such  companies 
as  are  now,  or  may  hereafter  during  the 
operation  of  the  law  be,  engaged  in  such 
manufacture  in  the  state.  Singer  Mfg. 
Co.  V.  Wright,    (1887)    33  Fed.   123. 

Tax  on  goods  consigned  for  sale. —  A 

California  statute  providing,  1st,  that  all 
goods,  wares,  etc.,  brought  into  the  state 
from  any  other  state  or  foreign  country, 
to  be  sold  in  this  state,  owned  by  any 
person  not  domiciled  in  the  state,  shall 
be  declared  consigned  goods ;  and,  2d,  that 
every  person  selling  such  consigned  goodB 
shall  be  taxed  sixty  cents  on  every  $100 
worth  of  goods  so  sold,  such  tax  to  be 
paid  by  the  person  selling  such  goods, 
he  having  a  lien  on  the  owner  for  the 
same,  does  not  violate  this  clause.  No 
tax  is  levied  on  the  foreign  owner  of 
consigned  goods  in  the  hands  of  the  con- 
signee, but  only  upon  the  sale,  while  aU 
other  consigned  goods  are  taxed  by  the 
system  of  licenses,  as  part  of  the  general 
property  of  the  state.  People  v.  Coleman, 
(1854)    4  Cal.   56. 

Drummer's  license. —  A  Montana  stat- 
ute providing  that  "  every  commercial 
traveler,  agent,  drummer,  or  other  per- 
son, selling,  or  offering  to  sell,  any  goods, 
wares,  or  merchandise  of  any  kind,  to  be 
delivered  at  some  future  time,  or  carry- 
ing samples  and  selling  or  offering  to  sell 
goods,  wares,  and  merchandise  of  any 
kind  similar  to  said  samples,  to  be  de- 
livered at  some  future  time,  shall,  before 
carrying  on  such  business,  pay  a  license 
therefor,"  does  not  discriminate  between 
persons  who  are  citizens  of  the  territory 
of  Montana  and  citizens  of  other  states 
or  territories,  and  is  not,  therefore,  in 
conflict  with  this  clause.  Territory  t?. 
Farnsworth,  (18S5)  5  Mont.  311,  5  Pac. 
869. 


A  Virginia  statute  requiring  a  license 
to  be  obtained  by  every  person  who  sells 
by  sample  card,  etc.,  who  is  not  a  resi- 
dent merchant,  mechanic,  or  manufacturer, 
does  not  conflict  with  this  clause.  In 
light  of  the  provision  that  "  a  license  may 
be  granted  to  any  citizen  of  this  state; 
to  any  person  entitled  to  the  privileges 
and  immunities  of  a  citizen  thereof;  to 
any  person  residing  in  the  state;  to  any 
firm  or  company  having  a  place  of  busi- 
ness in  the  state,  and  doing  business 
thereat;  to  any  corporation  created  by 
this  state,  or  any  of  the  United  States," 
etc.,  a  citizen  of  any  of  the  United  States 
has  the  same  privilege  of  obtaining  a  li- 
cense under  this  Act  that  a  citizen  of 
this  state  has,  and  is  liable  only  to  the 
same  penalty  that  a  citizen  of  the  state 
is  liable  to  for  selling  or  offering  to  sell 
by  sample  without  license.  Speer  v.  Com., 
(1873)   23  Gratt.   (Va.)   930. 

Peddler's  license. — A  Pennsylvania  stat- 
ute declaring  that  "it  shall  not  be  law- 
ful for  any  person,  or  persons,  to  huck- 
ster, buy,  or  barter  for,  within  the  limits 
of  the  counties  of  Bedford,  Cumberland, 
Franklin,  Fulton,  arid  York,  with  the  in- 
tent to  sell  or  dispose  of  to  any  person 
or  persons,  outside  of  the  said  counties, 
respectively,  butter,  eggs,  dried  fruit, 
veal,  chickens,  turkeys,  geese,  ducks,  or 
other  poultry,  without  first  taking  out 
an  annual  license  from  the  treasurers  of 
said  counties  respectively,"  not  discrim- 
inating against  nonresidents,  is  valid. 
Com.  v.  Shaffer,  (1889)  128  Pa.  St.  575, 
18  Atl.  390. 

Of  goods  other  than  the  growth  or 
manufacture  of  the  state. —  An  Arizona 
statute,  providing  that  "there  shall  be 
collected  a  quarter-yearly  license  tax  from 
all  persons  and  corporations  engaged  in 
the  business,  trade,  or  occupation  in  this 
Act,  named  as  follows:  Merchants.  Every 
person,  firm,  or  corporation,  who  may 
deal .  in  goods,  wares,  and  merchandise, 
except  in  agricultural  or  horticultural 
products  of  this  territory,  when  vended 
by  the  producer  thereof,  and  except  when 
sold  by  auctioneers  or  commission  mer- 
chants, under  license  or  permission  ac- 
cording to  law,  *  *  *  he  of  they  shall 
pay  a  *  *  *  license  tax,"  does  not 
violate  this  clause,  except  that  part  or  it 
which  permits  the  domestic  producer  of 
agricultural  and  horticultural  products 
to  vend  them  without  a  license.  In  re 
Sydow,   (1894)   4  Ariz.  207,  36  Pac.  214. 

A  Colorado  statute  requiring  the  pay- 
ment of  a  license  tax  by  any  itinerant 
vendor,  that  is,  by  any  person  who  en- 
gages in  a  temporary  or  transient  busi- 
ness of  selling  manufactured  goods,  wares 
or  merchandise,  except  to  merchants  in 
the  usual  course  of  business,  which  ex- 
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cepts  persons  permanently  engaged  in  the 
manufacture  of  certain  articles,  such  as 
buggies,  in  the  state,  is  void  as  discrim- 
inating against  the  manufacturers  of 
similar  articles  in  other  states.  Smith  v. 
Farr,  (1909)  46  Colo.  304,  104  Pac.  401. 
Bee  also  Leonard  p.  Reed,  (1909)  46  Colo. 
307,  104  Pac.  410,  133  Am.  St.  Rep.  77. 


A  Maryland  statute  providing  that  "  no 
person  or  corporation,  other  than  the 
grower,  maker,  or  manufacturer,  shall 
barter  or  sell,  or  otherwise  dispose  of,  or 
shall  offer  for  sale  any  goods,  chattels, 
wares,  or  merchandise  within  this  state, 
without  first  obtaining  a  license  in  the 
manner  herein  prescribed,"-  was  held  not 
to  violate  this  clause,  as  it  does  not  im- 
pose a  discriminating  tax  upon  nonresi- 


dents. 
264. 


Corson  *  State,    (1881)    57  Md. 


A  North  Carolina  statute  imposing  a 
tax  on  merchants  and  dealers  of  one-tenth 
of  one  per  centum  of  their  purchases,  and 
making  an  exception  of  "farm  products 

Sur chased  from  the  producer,"  makes  no 
iscrimination  against  products  brought 
from  elsewhere.  It  is  couched  in  general 
terms,  and  exempts  purchases  of-  farm 
product*  from  the  producer,  wherever 
raised,  from  being  taken  into  account  in 
ascertaining  the  basis  upon  which  the 
amount  of  the  license  tax  is  graduated. 
This  is  neither  necessarily  nor  within 
reasonable  construction  a  discrimination 
against  farmers  in  other  states.  State  c. 
Stevenson,  (1891)  109  N.  C.  730,  14  6.  E. 
385,  26  Am.  St.  Rep.  595. 


c.  Taxation  op  Property  op  Nonresident. —  The  personal  property  of 
a  nonresident,  in  a  state  where  he  is  not  domiciled,  may  be  taxed  in  such 
latter  state. 


Catlin  v.  Hull,    (1849)    21   Vt.   152. 

Tax  on  property  invested  in  business. 
—  A  New  York  statute  which  provides 
that  all  persons  doing  business  in  the 
state  as  merchants,  bankers,  or  otherwise, 
and  not  residents  of  the  state,  shall  be 


assessed  and  taxed  on  all  sums  invested 
in  said  business,  the  same  as  if  they  were 
residents  of  the  state,  is  not  a  violation 
of  the  Constitution  of  the  United  States. 
Duer  v.  Small,  (1859)  4  Blatchf.  (U.  S.) 
263,  7  Fed.  Caa.  No.  4,116. 


State  legislation  in  respect  to  the  taxation  of  shares  of  stock  in  a  local  cor- 
poration held  by  nonresidents,  by  which  the  nonresident  pays  a  certain  tax 
direct  to  the  state  and  the  resident  pays  the  local  tax,  is  not  in  conflict  with 
this  clause,  though  in  a  given  year  the  actual  workings  of  the  system  may 
result  in  a  larger  burden  on  the  nonresident. 


Travellers'  Ins.  Co.  v.  Connecticut, 
(1902)     186   U.   6.    371,    22    S.    Ct.    673, 

46  U.  S.  (L.  ed.)  949,  affirming  State  f. 
Traveller's  Ins.  Co.,  (1900)  73  Conn.  255, 

47  Atl.  299,  57  L.  R.  A.  481.  See  also 
6tate  v.  Traveler's  Ins.  jCo.,  (1898)  70 
Conn.  590,  40  Atl.  465,  66  Am.  St.  Rep. 
138. 

Hoaresident  shareholders  of  national 
banks  are  entitled  to  the  same  exemp- 
tions and  deductions,  as  against  the  value 
of  their  shares  of  stock,  in  ascertaining 


the  taxes  due  from  them,  that  are  granted 
to  resident  shareholders,  and  if  the  latter 
show  a  case  of  discrimination  against 
them  by  the  state  which  entitles  them  to 
relief  in  this  court,  nonresident  share- 
holders in  the  same  bank,  who  have  taken 
the  same  necessary  measures  to  protect 
their  right  of  deduction,  will  be  entitled 
to  the  same  relief.  Mercantile  Nat.  Bank 
v.  Shields,  (1894)  59  Fed;  952.  See  also 
infra,  Discrimination  in  Tarnation  of  Per- 
sonalty —  On  shares  of  stock  held  by  non- 
residents, note  paragraph,  p.  238. 


Discrimination  in  taxation  of  personalty A  state  statute  the  effect  of 

which  is  to  exempt  from  taxation  all  the  personal  estate  of  a  resident  of  the 
state,  except  the  excess  in  value  of  such  estate  over  debts  owing  in  excess 
of  nontaxable  bonds,  stocks,  and  deposits,  and  to  tax  a  nonresident's  prop- 
erty circumstanced  the*  same  except  that  the  owner  resides  out  of  the  state! 
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provides  an  immunity  from  taxation  to  a  resident  that  it:denies  to1  a  non- 
resident, discriminates  in  favor  of  the  resident  and  .against  nonresidents, 
and  denies  to  citizens  of  other  states  an  immunity  given  to  its  own  citizens. 

Sprague  v.  Fletcher,  (1896)   69.  Vt.  74,  shares    of    nonresident    shareholders    are 

37  Atl.  239,  37  L.  R.  A.  840.  not  liable  to  be  assessed  in  the  ordinary 

mode.    The  fact  is  so  certainly.     But  the 

On  shares  of  stock  held  by  nonresidents.  reason  is  that  shares  m  corporations, 
—A  Massachusetts  statute  providing  that  being  personal  property,  follow  the  per- 
every  corporation  organised  under  a  son,  and  are  taxable  to  the  owner  in  the 
charter  or  under  general  statutes  should  state  where  he  has  his  domicil.  It  can- 
reserve  from  each  dividend  one-fifteenth  not  be  assumed  that  they  are  exempt 
part  of  that  portion  thereof  which  was  from  taxation,  or  that  they  are  not  liable 
due  and  payable  to  its  stockholders  re-  to  it,  as  having  a  rate  of  assessment  in 
siding  out  of  the  commonwealth,  and  the  place  of  residence  of  the  owner,  as 
should  pay  the  same  as  a  tax  or  excise  the  shares  of  resident  stockholders  are 
on  such  estate  or  commodity  to  the  tre&s-  subject  to  it  here.  Besides,  we  can  see 
urer  of  the  commonwealth, .  was  held  to  no  mode  of  working  out  an  equation  by 
be  an  unconstitutional  discrimination  which  an  excise  of  the  nature  prescribed 
against  nonresidents.  Oliver  v.  Washing-  by  the  statute  can  be  shown  to  have  any 
ton  Mills,  (1865)  11  Allen  (Mass.)  281,  proportion  to  the  tax  on  the  shares  be- 
in  which  case  the  court  said  that  the  longing  to  citizens  of  this  common  wealth." 
prima  fade  discrimination  "  is  not  con- 
trolled or  overcome  by  the  suggestion  that  A  state  statute  taxing  the  slaves  of 
shareholders  residing  in  this  state  are  nonresidents  higher  than  those  of  resident 
subject  to  taxation  on  the  value  of  their  citizens  violates  this  clause,  and  is  void 
shares  under  the  general  laws  regulating  for  the  excess.  Wiley  v.  Parmer,'  (1848) 
the    assessment    of    taxes,    but    that    the  14   Ala.   627. 

<Z.  Discrimination  as  to  Collateral  Inheritance  Taxes. —  A  state 
statute  provides  that  "  after  the  passage  of  this  Act,  all  property  which 
shall  pass  by  will,  *  *  •  other  than  to  the  use  of  his  or  her  father, 
mother,  husband,  wife,  lawful  issue,  brother,  sister,  and  nieces  or  nephews, 
when  a  resident  of  this  state,  •  •  •  shall  be  and  is  subject  to  a  tax  of 
five  dollars  on  every  one  hundred  dollars  of  the  market  value  of  such  prop- 
erty, •  •  •  for  the  use  of  the  state ;  •  •  •  provided,  that  an  estate 
which  may  be  valued  at  a  less  sum  than  five  hundred  dollars  shall  not  be 
subject  to  such  duty  or  tax."  It  was  held  that  the  clause  "  and  nieces  and 
nephews  when  a  resident  of  this  state,"  does  not  render  the  statute  void,  but 
that,  by  force  of  this  clause  of  the  Constitution,  the  immunity  of  the  statute 
is  extended  to  all  citizens  of  sister  states,  leaving,  as  liable  for  the  burden 
of  the  tax,  the  property  of  all  other  nephews  and  nieces,  aliens  and  citi- 
zens of  the  United  States,  who  are  not  citizens  of  any  particular  state. 

Matter  of  Johnson,  (1903)  130  Cal.  532,  73  Pac.  424,  96  Am.  St.  Rep.  161,  over- 
ruling Matter  of  Mahoney,  (1901)   133  Cal.  180,  65  Pac.  389,  85  Am.  St  Rep.  155. 

e.  Methods  of  Assessing  and  Collecting  Taxes. — A  statute  which 
directs  one  manner  to  be  pursued  for  the  ascertainment  of  the  value  of  tax- 
able property  owned  by  residents,  and  another  manner  for  the  ascertain- 
ment of  the  value  of  such  property  when  owned  by  nonresidents,  does  not 
amount  to  a  discrimination  in  favor  <?f  the  resident  citizen. 
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Redd  r.  St.  Francis  County,  (1856)  17 
Ark.  416. 

Methods  of  collecting  special  taxes. — 
An  Arkansas  statute,  authorizing  the  levy 
of  special  ditch  taxes,  does  not  discrimi- 
nate against  nonresident  landowners  in 
providing     that     assessments     shall     he 


charged  against  them  on  the  tax  books 
against  the  lands  and  collected  as  other 
taxes,  whereas  the  assessments  against 
resident  landowners  are  enforced  by  pro- 
ceedings in  the  Circuit  Courts.  Cribbs 
v.  Benedict,  (1897)  64  Ark.  563,  44  S.  W. 
707. 


3.  Discriminating  in  Favor  of  Residents  of  the  County. —  A  statute 
containing  a  general  prohibition  against  peddling  in  a  certain  county,  and 
exempting  from  the  operation  of  the  Act  those  who  sold  only  to  merchants 
of  the  county  and  not  to  their  customers,  the  merchants  themselves,  and  all 
the  citizens  of  the  county  who  might  wish  to  peddle  the  products  of  their 
own  growth  or  manufacture,  secured  to  residents  of  the  county  a  practical 
monopoly  of  the  trade  of  the  county  and  was  held  to  be  invalid. 


Com.  v.  Snyder,  (1897)  182  Pa.  St.  630, 
38  Atl.  356. 

As  to  an  ordinance  permitting  stands 
to  be  maintained  on  the  streets  between 
certain  hours  to  be  used  for  the  purpose 
of  exhibiting  for  sale  only  the  daily  news- 
papers printed  and  published  in  that  city, 
it  was  held  that  the  validity  of  the 
ordinance  could  not  be  determined  at  the 
suit  of  the  owner  of  a  weekly  periodical 
not  printed  and  published  in  that  city, 
because  if  the  ordinance  is  valid  it  con- 
fers no  right  on  such  owner  to  have  its 
paper  exhibited  on  news  stands,  and  if 
invalid  then  it  confers  no  right  upon  any 
person  to  exhibit  papers  on  news  stands. 
Curtis  Pub.  Co.  v.  Chicago,  (1916)  273 
IU.  373,  112  N.  E.  667. 

A  Pennsylvania  statute  providing  that 
"  no  person  or  persons  shall  buy,  or  Darter 


for,  within  the  limits  of  the  counties  of 
Berks  and  Franklin,  as  a  hawker  or  ped- 
dler, any  butter,  eggs,  dried  fruit,  veal, 
or  other  article  of  produce,  with  intent  to 
send  the  same  for  sale  or  barter  to  any 
otfrer  market  out  of  the  said  counties, 
without  first  obtaining  a  license  so  to  do, 
and  paying  thereof  "  to  the  county  treas- 
urer the  sum  of  twenty  dollars,  if  re- 
siding outside  the  limits  of  said  counties, 
or  ten  dollars  if  residing  within  said  lim- 
its, does  not  violate  this  clause.  The  dis- 
crimination is  not'  against  citizens  of 
other  states  more  than  citizens  of  our  own 
state,  nor  against  foreign  markets  more 
than  domestic  markets;  it  is  directed,  not 
against  citizens  of  other  states,  but 
against  nonresidents  of  the  county  of 
Berks,  and  against  markets  outside  of 
that  county.  Rothermel  t\  Meyerle, 
(1890)  136  Pa.  St.  251,  20  Atl.  683,  9 
L.   R.  A.  366. 


4.  Regulating  and  Prohibiting  Sale  of  Intoxicating  Liquors.— The 

regulation  of  the  sale  of  intoxicating  liquors  is  within  the  police  ppwer  of 
the  state,  and  the  traffic  is  not  one  of  the  privileges  or  immunities  of 
citizenship. 


Danville  v.  Hatcher,  (1903)  101  Va. 
527,  44  S.  E.  723.  See  also  Austin  f>. 
State,  (1847)  10  Mo.  591;  State  t;.  Hodg- 
son,  (1893)   66  Vt.  134,  28  Atl.  1089. 

"An  act  to  license  manufacturers  and 
rectifiers  of  intoxicating  liquors  and  whole- 
sale and  retail  dealers  in  such  liquors, 
except  wines  and  spirits  produced  from 
grapes  or  fruits  grown  in  the  State  of 
Missouri,  and  except  social,  commercial  or 
other  clubs,  and  druggists  and  phar- 
macists and  licensed  dramshop-keepers, 
and  to  provide  penalties  for  a  violation 
thereof,     does  not  violate  the  clause  in 


Art.  4,  §  2,  relating  to  the  privileges 
and  immunities  of  citizens  of  the  several 
states.  State  v.  Parker  Distilling  Co., 
(1911)    236  Mo.  210,  139  S.  W.  453. 

Refusing  license  to  nonresidents. —  An 
Indiana  statute  withholding  a  license 
from  all  persons  except  male  inhabitants 
of  the  state  is  not  invalid  as  denying  to 
citizens  of  other  states  the  same  rights  as 
are  enjoyed  by  the  people  of  Indiana,  as 
the  state  possesses  the  power  to  regulate 
and  control  the  traffic  in  intoxicating 
liquors.  Welsh  v.  State,  (1890)  126  Ind, 
76,  25  N.  £.  883,  9  L,  R,  A.  664, 
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A  Nebraska  statute  providing  that  no 
license  can  be  issued  to  any  person  to  sell 
liquor  unless  he  be  a  resident  of  the  state, 
was  held  to  be  the  exercise  of  the  police 
power  of  the  state  and  not  for  the  pur- 
pose of  revenue  or  of  regulating  com- 
merce, and  therefore  not  in  violation 
of  this  clause.  Mette  v.  McGuckin, 
(1885)   18  Neb.  324,  25  N.  W.  338. 

A  statute  requiring  a  residence  for  two 
years  in  the  county  wherein  'a  license  to 
sell  intoxicating  liquors  is  sought  is  not 
violative  of  article  IV,  section  2,  of  the 
Constitution  of  the  United  States,  which 
provides  that:  "The  citizens  of  each 
state  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  the  citizens  of 
the  several  states."  De  Grazier  v.  Steph- 
ens, (1907)  101  Tex.  194,  105  S.  W.  992, 
16  Ann.  Cas.  1059,  16  L.  R.  A.  (N.  S.) 
1033. 

The  South  Carolina  Dispensary  Act, 
prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  as  a  beverage  within 
the  state,  except  as  therein  provided,  is 
valid.  As  the  manufacture  and  sale  can 
be  entirely  prohibited,  they  can  be  pro- 
hibited unless  certain  rules  are  complied 
with.  Cantini  v.  Tillman,  (1893)  54  Fed. 
973. 

Prohibiting  sales  of  intoxicating  liquors 
to  Indians. —  A  California  statute  provid- 


ing that  every  person  "who  sells  or  fur- 
nishes or  causes  to  be  sold  or  furnished, 
intoxicating  liquors  to  any  Indian  is 
guilty  of  a  felony/'  is  construed  to  apply 
to  the  Indians  as  a  race,  and  in  its  en- 
forcement all  inquiry  as  to  the  habits  or 
degree  of  civilization  attained  by  the  in- 
dividual of  such  race  to  whom  the  intoxi- 
cating liquor  is  furnished,  or  as  to 
whether  he  is  or  is  not  a  citizen  of  the 
United  States  is  irrelevant;  and  it  does 
not  deprive  any  citizen  of  his  privileges 
or  immunities.  People  v.  Brav,  (1894) 
105  Cal.  345,  38  Pac.  731,  27* L.  R.  A. 
158. 

A  Washington  statute  prohibiting  the 
giving  of  liquor  to  an  eighth  blood  In- 
dian is  valid  as  to  one  who  is  the  son  of 
a  white  man  and  an  Indian  woman;  the 
statute  makes  no  exceptions  in  favor  of 
citizen  Indians  or  the  offspring  of  those 
who  are  citizens.  State  v.  Kenney, 
(1915)    83  Wash.  441,  145  Pac.  450. 

The  privilege  of  buying  whiskey  at  all 
times  and  in  all  places  is  not  one  of  the 
rights,  privileges,  or  immunities  of  citi- 
zenship within  the  meaning  of  the  Consti- 
tution, and  an  Act  of  Congress  prohibit- 
ing the  sale  of  liquors  to  Indian  allottees 
or  patentees  while  the  United  States  holds 
the  title  to  their  lands  in  trust  for  them, 
is  constitutional  and  valid.  Mulligan  t. 
U.  S.,    (1903)    120  Fed.  99. 


5.  Keeping  Liquors  in  Possession  for  Another. —  A  state  statute  pro- 
hibiting any  person,  without  a  license  therefor,  from  keeping  in  his  posses- 
sion for  another  spirituous  liquors  is  not  a  legitimate  exertion  of  the  police 
power,  and  is  an  abridgment  of  the  privileges  and  immunities  of  the  citizen 
without  any  legal  justification,  and  therefore  void. 

State  t?.  Gilman,  (1880)  33  W.  Va.  146,  10  8.  E.  283,  6  L.  R.  A.  847. 


6.  Requiring  Bond  on  Sale  of  Foreign  Goods. —  A  state  statute  provid- 
ing that  it  shall  be  unlawful  for  any  person  to  sell  or  offer  for  sale  any 
tree,  plant,  shrub,  or  vine,  not  grown  in  that  state,  without  first  filing  with 
the  secretary  of  state  an  affidavit  setting  forth  his  name,  age,  occupation, 
and  residence,  and,  if  an  agent,  the  name,  occupation,  and  residence  of  his 
principals,  and  a  statement  as  to  where  the  nursery  stock  to  be  sold  is 
grown,  together  with  a  bond  to  the  state  in  the  penal  sum  of  two  thousand 
dollars,  conditioned  to  save  harmless  any  citizen  of  the  state  who  shall  be 
defrauded  by  any  false  or  fraudulent  representations  as  to  the  place  where 
such  stock  sold  by  such  person  was  grown,  or  as  to  its  hardiness  for  climate, 
_s  invalid. 


Art.  IV,  sec.  2] 


CONSTITUTION 


241 


In  re  Schechter,  (1894)  63  Fed.  695, 
wherein  the  court  said :  "  When  a  state 
undertakes  by  statutory  regulation  to  de- 
prive citizens  of  other  states  who  deal  in 
sound  articles  of  commerce  produced  in 
other  states,  of  that  presumption  of 
honesty  and  innocence  of  wrong  which  it 


indulges  in  favor  of  the  dealers  in  its 
own  products,  and  which  the  law  raises 
in  favor  of  every  man,  it  very  effectually 
deprives  the  citizens  of  other  states  of 
the  most  valuable  privileges  and  immuni- 
ties its  own  citizens  enjoy." 


7.  Regulating  Use  of  Common  Property  of  the  State  —  a.  In  General 
—  By  this  provision  the  citizens  of  the  several  states  are  not  permitted  to 
participate  in  all  the  rights  which  belong  exclusively  to  the  citizens  of  any 
particular  state,  merely  upon  the  ground  that  they  are  enjoyed  by  those 
citizens.  And  in  regulating  the  use  of  the  common  property  of  the  citizens 
of  such  state,  the  legislature  is  not  bound  to  extend  to  the  citizens  of  all  the 
other  states  the  same  advantages  as  are  secured  to  its  own  citizens. 

Corfield  v.  Coryell,  (1823)  4  Wash.  (U.  S.)  371,  6  Fed.  Oas.  No.  3,230.  ' 


b.  Fish  and  Gams  Laws  —  (1)  In  General. — A  state  statute  regulating 
the  manner  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
that  state,  in  which  the  privileges  of  residents  of  that  state  are  distinguished 
from  those  of  nonresidents  in  that  the  latter  are  required  to  pay  a  license 
fed  of  ten  dollars,  which  fee  is  not  required  of  residents,  is  valid. 


In  re  Bberle,  (1800)   08  Fed.  205. 

The  rights,  privileges,  and  immunities 
which  are  secured  by  the  federal  Con- 
stitution to  the  inhabitants  of  the  several 
states  do  not  include  any  .rights  in  the 
property  of  the  several  states  held  in 
trust  for  their  own  inhabitants,  and  laws 
which  prohibit  them  in  whole  or  in  part 
from  participating  in  the  benefits  of  that 
property  do  not  deprive  them  of  any  con- 
stitutional rights.  The  majority  of  the 
states  have  enacted  laws  prohibiting  or 
limiting  the  rights  of  nonresidents  to  take 
game  or  fish  within  their  respective 
boundaries,  and,  upon  the  principles  above 
stated,  this  legislation  has  been  invariably 
upheld  by  all  the  courts.  State  v.  Ash- 
man, (1011)  123  Tenn.  654,  135  S.  W. 
325. 

The  right  to  fish  in  the  interior  waters 
of  a  state  is  not  a  privilege  to  which  citi- 
zens in  the  several  states  are  entitled, 
and  the  proviso  in  a  Maine  statute  that 
during  February,  March,  and  April,  citi- 
zens of  the  state  may  fish  for  and  take 
land-locked  salmon,  trout,  and  togue,  and 
convey  the  same  to  their  homes,  but  not 
otherwise,  is  not  in  conflict  with  this 
clause.  State  v.  Tower,  (1892)  84  Me. 
444,  24  Atl.  808. 

Prohibiting  taking  of  fish  by  nonxes- 
11  F,  &  A.—  9 


ideut  for  manufacture  of  oil. — A  Virginia 
statute  making  the  manufacture  of  oil 
and  the  taking  of  fish  for  that  purpose 
by  nonresidents  in  any  of  the  waters  of 
the  state  unlawful,  is  valid.  Chambers 
9.  Church,  (1884)  14  R.  I.  398,  the  court 
saying:  "The  provision  relating  to  the. 
manufacture  of  fish  oil  and  manure,  in 
this  statute,  might,  if  it  stood  alone,  come 
within  the  doctrine  of  Ward  t>.  Maryland, 
(1870)  12  Wall.  (U.  S.)  418,  as  to  re- 
strictions upon  trade  and  business.  But 
it  does  not.  It  is  a  part  of  the  same 
section  which  forbids  the  taking  of  fish 
for  the  purpose  of  grinding  into  oil  or 
manure,  and  is  in  aid  of  the  latter  pro- 
vision to  prevent  its  evasion.  It  only  for- 
bids the  grinding  of  fish  taken  in  the  wa- 
ters of  the  state.  The  object  of  the  law  • 
is  not  to  deprive  citizens  of  other  states 
of  the  right  to  do  business  in  Virginia, 
but  to  protect  the  fisheries  from  deple- 
tion." 

An  ordinance  "prohibiting  all  persona 
from  digging  clams  on  Salisbury  Flats  to 
sell,  except  those  having  a  permit  from 
the  selectmen,  the  permit  only  to  be 
granted  to  the  residents  of  the  town/'  is 
not  invalid  for  giving  privileges  to  the 
inhabitants  of  the  town  which  are  not 
given  to  citizens  of  other  states.  Com. 
v.  Hilton,  (1899)  174  Mass.  30,  54  N.  E. 
302,  45  L.  R.  A.  475, 
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(2)  Oyster  Laws  —  (a)  Prohibiting  Planting  and  Taking  Oysters. —  Citizens 
of  one  state  are  not  invested  by  this  clause  with  any  interest  in  the  common 
property  of  the  citizens  of  another  state,  and  a  state  can  prohibit  the  citi- 
zens of  other  states  from  planting  oysters  in  a  navigable  stream  in  that  state 
when  its  own  citizens  have  that  privilege. 

McCready  v.  Virginia,  (1876)  94  U.  S.  Island  is  valid.    State  t?.  Medbury,  (1855) 

394,    24  -U.    8.    (L.    ed.)    248,    affirming  3  R.  I.  141. 
(1876)   27  Gratt.   (Va.)  985. 

Regulating  leases  of  oyster  lands.— -A 

A  New  Jersey  statute  under  which  a  New  Jersey  statute  which  denies  the  privi- 

vesael   found   engaged   in   taking  oysters  lege  of  taking  a  lease  of  the  state  land? 

in  a  river  cove  by  means  of  dredges  \^as  under  water  to  persons  who  are  not  citi- 

seized,    condemned,    and    sold,    does    not  sens  and   residents   of  the   state,  except 

violate  this   clause.     Corfield   v.   Coryell,  -  those  who,  at  the  time  of  the  passage  of 

(1823)  4  Wash.   (U.  6.)   371,  6  Fed.  Cas.  the    Act,    were    holding    and    using    the 

No.   3,230.     See   also   Bennett   v.   Boggs,  state's  lands  under  those  waters,  and  had 

(1830)    Baldw.    (U.  S.)    60,  3  Fed.  Cas.  oysters  planted  thereon,  under  a  usage, 

No.    1,319.,   as  to   a   New  Jersey  statute  custom,  or  existing  law  of  the  state,  does 

regulating  fisheries.  not  violate  this  clause.    State  r.  Corson, 

(1901)   67  N.  J.  L.  1S5,  50  Atl.  780.    See 

A  state  statute  prohibiting  citizens  of  also  Haney  v.  Compton,  (1873)   36  N.  J. 

other  states  from  taking  oysters  in  the  L.  509. 
navigable  waters  of  the  state  of  Rhode 

(b)  Prohibiting  Buying  and  Selling  Oysters  in  a  State.— An  oyster  law 
requiring  a  license  to  buy  and  sell  oysters  is  invalid  so  far  as  it  forbids  the 
granting  of  a  license  to  any  person  who  has  not  been  a  resident  of  the  state 
for  twelve  consecutive  months  preceding  his  application  for  such  license. 

Booth  v.  Lloyd,  (1887)  33  Fed.  597. 

(3)  Lobsters. —  A  statute  which  prohibits  the  catching  and  taking  of 
lobsters  within  the  territorial  waters  of  the  state  and  maintaining  contriv- 
ances therefor  without  a  license,  which  the  fish  commissioners  may  grant 
or  refuse  to  grant  to  citizens  of  the  state  who  have  resided  therein  for  at 
least  one  year,  is  valid. 

State  c.  Kofines,  (1911)  33  R.  I.  211,  80  Atl.  432,  Ann.  Gas.  191SC    1120. 

c.  Prohibiting  Nonresidents  Grazing  Cattle. —  A  state  statute  pro- 
viding that  "  it  shall  be  unlawful  for  a  person  or  persons,  not  residents  of 
this  state,  owning  in  part  or  in  whole  any  stock  whatever,  to  herd,  graze, 
or  permit  to  run  at  large  any  stock  whatever  in  any  county  or  counties  of 
this  state;  provided,  this  section  shall  not  be  so  construed  as  to  prevent 
stock  buyers  from  gathering  up  and  driving  such  stock  through  any 
counties  of  this  state  to  market,' '  does  no  violation  to  this  clause.  The 
state  has  the  right  to  protect  the  lands  of  its  citizens  against  trespass  by 
citizens  of  another  state. 

State.  V.  Smith,  (1903)  71  Ark.  478,  75  S.  W.  1081, 
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8.  Bight  to  Sue  —  a.  In  General. —  The  intention  of  this  provision  was 
to  confer  on  the  citizens  of  the  several  states  a  general  citizenship  and  to 
communicate  all  the  privileges  and  immunities  which  the  citizens  of  the 
same  state  should  be  entitled  to  under  like  circumstances,  and  this  includes 
the  right  to  institute  actions. 

Cole  v.  Cunningham,  (1890)   133  U.  S.  Suspending  privilege  of  prosecuting  and 

114,  10  S.  Ct.  269,  33  U.  S.  (L.  ed.)  538.  defending  actions. —  A  Minnesota  statute 
See  also  Ward  t\  Maryland,  (1870)  12  entitled  "  An  Act  suspending  the  privilege 
Wall.  430,  20  U.  S.  (L.  ed.)  449;  Cofrode  of  all  persons  aiding  the  rebellion  against 
r.  Gartner,  (1890)  79  Mich.  342,  44  N.  the  United  States,  of  prosecuting  and  de- 
W.  623,  7  L.  R.  A.  511,  uid  Mason  v.  fending  actions  and  judicial  proceedings 
West  Branch  Boom  Co.,  (1858)  3  Wall.  in  this  state,"  was  held  to  be  invalid  as 
Jr.  (C.  C.)  252,  16  Fed.  Cas.  No.  9,232,  applied  to  those  who  were  citizens  of 
as  to  right  to  sue  a  citizen  of  the  state  other  states.  Davis  v.  Pierse,  (1862) 
in  the  federal  courts.  7  Minn.  13.    See  also  Jackson  v.  Butler,  8 

Minn.  117;  McFarland  v.  Butler,  8  Minn. 
116;  Wilcox  r.  Davis,  (1862)  7  Minn.  23. 

1.  Right  to  Enforce  a  Liability. —  A  bill  enacting  that  "  all  *  •  • 
conveyances,  mortgages,  etc.,  which  either  in  whole  or  in  part  shall  have 
been  for  or  on  account  of  spirituous  or  intoxicating  liquors,  shall  be  utterly 
null  and  void  against  all  persons  and  in  all  cases,"  and  "  no  action  of  any 
kind  shall  be  maintained  in  any  court  in  this  state  either  in  whole  or  in 
part  for  intoxicating  or  spirituous  liquors  sold  in  any  other  state  or  country 
whatever/ '  if  passed,  would  be  invalid,  as  a  refusal  to  pay  a  debt  is  an 
injury  to  the  property  of  the  creditor,  and  when  the  right  to  remedy  for 
such  injury  is  secured  to  the  citizens  of  the  state  by  the  state  constitution, 
the  United  States  Constitution  gives  the  same  privilege  to  the  citizens  of  the 
different  states. 

Opinion  of  Justices,    (1852)    25  N.  H.  agents,  the  personal  representative  of  the 

537.  person  whose  life  is  so  lost  may  institute 

suit   and    recover   damages   in   the   same 

Right  of  personal  representatives  to  en-  manner  that   the  person   himself  might 

force  liability.— A  statute  which  provides  have  done  for  any   injury  where  death 

that  "  if  the  life  of  any  person  not  in  the  did  not  ensue,"  should  be  construed  as 

employment  of  a  railroad  company  shall  confirming    the    right     on     the     remedy 

be  lost  in  this  commonwealth  by  reason  therein  given  to  personal  representatives 

of  the  negligence  or  carelessness  of  the  appointed  by   the  courts   of  that  state, 

proprietor    or    proprietors    of    any    rail-  Marvin    v.    Maysville    St.    R.,    etc.,    Co., 

roads,  or  by  the  unfitness  or  negligence  (1892)  49  Fed.  436. 
or     carelessness    of     their    servants    or 

c.  Eight  of  Nonresident  to  Sub  Nonresident —  (1)  In  General. — 
A  resident  of  another  state  has  the  same  right  to  bring  an  action  in  the 
courts  of  a  state  upon  a  cause  of  action  arising  in  another  state,  and  against 
a  citizen  of  another  state,  that  a  citizen  of  the  state  has. 

Eingartner  v.  Illinois  Steel  Co.,  (1896)  This  provision  gives  a  citizen  of  a  state 
94  Wis.  78,  68  N.  W.  664,  59  Am.  8t.  the  right  to  maintain  an  action  to  re- 
Rep.  859,  34  L.  R.  A.  503.  See  also  Bar-  cover  a  legal  demand  or  equitable  right 
reli  v.  Benjamin!  (1819)  15  Mast.  364.  against  a  person  found   in   a  state  of 
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which  he  is  not  a  citizen.  Steed  v. 
Harvey,  (1898)  18  Utah  372,  54  Pac 
1011,  72  Am.  St.  Rep.  789,  wherein  the 
court  said :  "  This  is  a  general  descrip- 
tion of  the  rights  guaranteed  by  the  Con- 
stitution of  the  United  States  to  the  citi- 
zens of  each  state  in  the  several  states, 
under  their  laws  respectively,  without 
enumerating  them.  Undoubtedly  a  citi- 
zen of  a  state  may  acquire  and  claim 
rights  under  the  laws  of  another  state 
without  going  into  it.  He  may  enter  into 
contracts  to  be  executed  in  another  state, 
and  may  acquire  and  own  property,  per- 
sonal and  real,  situated  therein  by  pur- 
chase, bequest,  or  inheritance;  and  he 
may  engage  in  lawful  commerce,  trade, 
and  business  therein,  and  such  property 
is  exempt  from  any  higher  taxes  than 
are  imposed  by  the  state  on  its  own  citi- 
zens, and  he  has  a  right  to  employ  the 
remedies  the  laws  of  such  state  provide 
for  the  enforcement  of  his  contracts,  the 
redress  of  wrongs,  and  the  protection  of 


his  rights;  he  is  entitled  to  the  same 
protection  of  life,  liberty,  and  property 
the  laws  of  such  state  extend  to  its  own 
citizens.  The  privileges  and  immunities 
of  a  citizen  of  one  state  in  another  state 
include  these  rights  with  others.  There 
are  privileges,  however,  which  states  give 
only  to  their  own  citizens,  rights  which 
they  will  not  permit  citizens  of  other 
states  to  acquire  and  possess,  such  as  the 
elective  franchise,  the  right  to  sit  upon 
juries,  the  right  to  hold  public  office. 
These  rights  they  make  dependent,  on  citi- 
zenship/' 

Right  to  sue  out  attachment. —  A  citi- 
zen of  a  state  has  a  right  to  institute 
actions  of  any  kind  in  the  courts  of  an- 
other state,  and  this  includes  the  right 
to  sue  out  an  attachment  in  another  state 
on  the  property  within  that  state  of  a 
nonresident.  Morgan  v.  Neville,  (1873) 
74  Pa.  St.  57. 


(2)  Right  of  Nonresident  to  Sue  Foreign  Corporation. —  A  state  statute 
tinder  which  a  resident  of  the  state,  or  a  domestic  corporation,  can  maintain 
an  action  against  a  foreign  corporation  for  any  cause,  no  matter  where  it 
arose,  but  an  action  by  a  nonresident  plaintiff  against  a  foreign  corporation 
can  be  maintained  only  in  the  cases  specified,  and  in  no  case  for  a  cause  of 
action  which  arose  outside  of  the  state  limits,  doeB  not  conflict  with  this 
clause. 


Robinson  v.  Oceanic  Steam  Nav.  Co., 
(1880)  112  N.  Y.  323,  19  N.  E.  625,  2 
L.  R  A.  636,  affirming  (1888)  56  N.  Y. 
Super.  Ct.  108.  See  also  State  t?.  District 
Court,  (1914)  126  Minn.  501,  148  N.  W. 
463,  Ann.  Cas.  1915D  108;  Anglo-Ameri- 
can Provision  Co.  v.  Davis  Provision  Co., 
(1902)  169  N.  Y.  506,  62  N.  E.  587,  88 
Am.  St.  Rep.  608;  Duquesne  Club  t>.  Penn 
Bank,  (1885)  35  Hun'(N.  Y.)  390; 
Deatrick  v.  State  Life  Ins.  Co.,  (1907) 
107  Va.  602,  59  S.  E.  489. 

'A  South  Carolina  statute  provides  that 
"  an  action  against  a  corporation  created 
by  or  under  the  laws  of  any  other  state, 
government,  or  country  may  be  brought 
in  the  Circuit  Court  (1)  by  any  resident 
of  this  state,  for  any  cause  of  action; 
(2)  by  a  plaintiff  not  a  resident  of  this 
state,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall 


be  situated,  within  the  state."  The  sole 
object  of  this  provision  was  to  limit  the 
cases  in  which  a  nonresident  might  sue  a 
foreign  corporation  in  the  courts  of  the 
state,  and  the  two  classes  mentioned  in 
the  second  subdivision  of  the  section, 
namely,  to  cases  in  which  the  cause  of 
action  has  arisen  in  the  state  or  to  cases 
in  which  the  subject  of  the  action  shall 
be  situated  within  the  state.  As  so  con- 
strued, the  statute  does  not  violate  this 
clause.  By  the  express  terms  of  this 
clause  of  the  Constitution  the  privileges 
and  immunities  secured  are  to  the  citizens 
of  other  states,  and  the  provisions  of  the 
statute  under  consideration  relate  only  to 
residents  —  two  different  and  distinct 
things  —  and  hence  there  is  no  conflict. 
Central  R.,  etc.,  Co.  v.  Georgia  Oonstr., 
etc.,  Co.,  (1889)  32  S.  C.  319,  11  S.  E. 
192. 


d.  Attachment — (1)  In  General. —  A  statute  which  permits  attach- 
ment in  case  of  tort  only  when  the  plaintiff  has  been  a  resident  of  the  state 
for  six  months,  is  valid. 

Tanner  v.  De  Vinney,  (Neb.  1917)  161  N.  W.  106?, 
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(2)  Against  Nonresidents. —  A  statute  providing  for  the  issuance  of  an 
attachment  against  a  nonresident  is  not  in  conflict  with  this  clause. 


Pyrolusite  Manganese  Co.  v.  Ward, 
(1884)  73  Ga.  491.  See  also  Campbell 
9.  Morris,  (1797)  3  Hax.  &  M.  (Md.)  535. 

A  New  York  statute  abolishing  im- 
prisonment for  debt  in  this  state,  provides 
that  no  person  shall  be  arrested  on  civil 
process  in  suits  brought  upon  contracts 
express  or  implied,  except  in  cases  where 
the  defendant  "  shall  not  have  been  a 
resident  of  this  state  for  at  least  one 
month  previous  to  the  commencement  of 
a  suit  against  him."    The  privilege  from 


arrest  does  not  depend  upon  citizenship 
or  domicil,  any  further  than  they  may 
include  residence,  but  upon  residence.  The 
idea  of  the  statute  was  to  limit  the  privi- 
lege to  debtors  living  permanently  in  the 
state  for  the  time  being,  which  it  was 
presumed  would  generally  bring  their 
property  within  the  reach  of  execution, 
or  enable  the  creditor  to  apply  any  other 
coercive  measure  in  the  collection  of  his 
debt  which  the  laws  have  provided,  and 
as  so  construed  it  is  valid.  Frost  v. 
Brisbin,   (1837)    19  Wend.   (N.  Y.)   11. 


(3)  Of  Property  of  Nonresident. — A  state  statute  providing  "  that  when 
any  person,  who  shall  be  an  inhabitant  of  any  other  government,  so  that 
he  cannot  be  personally  served  with  process,  shall  be  indebted  to  any  per- 
son, resident  of  this  state,  and  hath  any  estate  within  the  same,  any  of  the 
judges  or  justices  may  grant  an  attachment  against  the  estate  of  such 
foreign  person ;  and  in  case  of  the  death  of  any  debtor  residing  without  the 
limits  of  this  state,  the  creditor,  resident  within-  the  state,  shall  in  like 
manner  be  entitled  to  recover,  by  attachment,  against  the  executor  or 
administrator  of  such  nonresident,"  is  not  incompatible  with  this  clause. 


Kincaid  v.  Francis,  (1612)  Cooke 
(Tenn.)  50,  wherein  the  court  said: 
"The  object  of  the  Constitution  was  to 
secure  to  the  citizens  of  every  state  an 
equal  administration  of  justice  as  it  re- 
garded their  essential  rights,  either  of 
property  or  person,  by  the  courts  of  every 
state,  and  was  not  at  all  intended  to  in- 
terfere with  the  mode  of  prosecuting  those 
rights.  This  seems  to  have  been  the 
understanding  of  several  states,  as  some 
of  them  have  passed  such  discriminating 
laws;  for  instance,  in  Kentucky,  a  non- 
resident is  compelled  to  give  security  for 
costs  before  he  can  commence  a  auit  of 
any  description,  whereas  the  citizens  of 
the  state  are  under  no  such  necessity." 

Attachment  against  nonresident  execu- 
tor.—  A  Kansas  statute  authorizing  the 
enforcement  of  a  contract  obligation  of  a 
nonresident  who  died  owning  Teal  estate 
in  Kansas,  by  attachment  and  sale  of 
such  real  estate  in  an  action  brought 
against  the  nonresident  executor;  does 
not  deny  to  nonresidents  the  privileges 
and  immunities  of  citizens  of  the  state, 


within  the  meaning  of  this  clause.  Man- 
ley  v.  Mayer,  (1904)  68  Kan.  377,  75  Pac. 
550,  1  Ann.  Gas.  825.  See  also  Manley 
v.  Osborne,   (Kan.  1904)   76  Pac.  1130. 

Without  undertaking. —  A  Nebraska 
statute  providing  that  "  where  the  ground 
of  attachment  is  that  the  defendant  is  a 
foreign  corporation,  or  a  nonresident  of 
the  state,  the  order  of  attachment  may 
be  issued  without  an  undertaking.  In 
all  other  cases  the  order  of  attachment 
shall  not  be  issued  by  the  clerk  until 
there  has  been  executed  in  his  office,  by 
one  or  more  sufficient  sureties  of  the 
plaintiff,  to  be  approved  by  the  clerk,  an 
undertaking  not  exceeding  double  the 
amount  of  the  plaintiff's  claim,  to  the 
effect  that  the  plaintiff  shall  pay  the  de- 
fendant all  damages  which  he  may  sustain 
by  the  attachment  if  the  order  be  wrong- 
fully obtained,"  is  not  in  conflict  with 
this  clause.  Marsh  v.  Steele,  (1879)  9 
Neb.  100,  1  N.  W.  869,  31  Am.  Rep.  406. 
See  also  Olmstead  v.  Rivers,  (1879)  9 
Neb.  234,  2  N.  W.  366. 


(4)  Of  Exemptions. —  An  injunction  to  restrain  the  prosecution  of  an 
attachment  by  a  resident  against  a  resident  in  the  court  of  another  state 
to  subject  an  amount  due  by  the  garnishee,  which  amount  is  exempt  from 
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execution  under  the  laws  of  the  state  of  residence  of  the  plaintiff  and  the 
principal  defendant,  does  not  abridge  the  privileges  and  immunities  of  a 
citizen. 

Wierse  v.  Thomas,  (1907)  145  N.  C.  261,  59  S.  E.  58,  122  Am.  St.  Rep.  446,  15 
L.  R.  A.  (N.  S.)   1008. 

9.  Service  of  Process. —  A  statute  provided  that  "  in  actions  against  an 
individual  residing  in  another  state,  or  a  partnership,  association,  or  joint 
stock  company,  the  members  of  which  reside  in  another  state,  engaged  in 
business  in  this  state,  the  summons  may  be  served  on  the  manager  or  agent 
of  or  person  in  charge  of  such  business  in  this  state  in  the  county  where 
the  business  is  carried  on,  or  in  the  county  where  the  cause  of  action 
occurred."  A  judgment  in  personam  obtained  against  a  nonresident  on  a 
service  made  on  an  agent  under  the  statute  violates  the  rights  of  the  defend- 
ant by  depriving  him  of  an  immunity  or  exemption  allowed  to  citizens  of 
the  state,  as  the  citizens  of  that  state  have  entire  immunity  from  being  sub- 
jected to  personal  judgments  for  money  upon  such  a  service  of  process  in 
actions  at  law. 

Moredock   v.   Kirby,    (1902)    118   Fed.  ice  by  publication  on  nonresidents,  those 

182.  whose  residence  is  unknown,  or  those  who 

have  been  absent  from  the  state,  or  who 

Service    on    agent    of    nonresident. —  A  conceal  themselves  so  that  service  cannot 

Delaware  statute  providing  "  that  when-  be  had  upon  them,  are  not  objectionable 

ever   suit   shall  be   brought   against   any  as    depriving   nonresidents   of    privileges 

person   or   persons   not    residing   in   this  and    immunities    of    the    citizens   of   the 

state,   but  doing  business   therein  either  state.     It  is  beyond  the  power  of  a  state 

by  a  branch  establishment  or  agency,  it  to  grant  the  same  privileges  and  immuni- 

shall   be  sufficient   service   of   a   writ   of  ties  in  the  matter  of  service  of  process 

summons  to   leave   a  copy   thereof  with  to  those  outside  of  its  jurisdiction  as  it 

any  agent,  or  at  the  usual  place  of  busi-  can  to  those  within  its  limits;  its  powers 

nesa  of  such  person  or  persons,  or  his  or  are  limited  by  its  boundaries.     All  resi- 

her   or   their  agent   ten   days  before  the  dents,  or   those  found  within  its  limits, 

return  thereof/'  so  far  atf  it  was  appli-  are  to  be  served  personally.     All  others 

cable  to  the  case,  was  held  to  be  in  viola-  who  cannot  be  so  reached  must  necessarily 

tion  of  this  clause.     Caldwell  v.  Armour,  be   served  by  publication,   both  methods 

(1899)    1  Penn.   (Del.)   545,  43  Atl.  517.  being    regardless     of     their     citizenship. 

Morris  v.   Graham,    (1892)    51    Fed.   57, 

By  publication  —  when  property  within  which  was  an  action  to  remove  a  cloud 

the  state. —  Statutes  providing  for  serv-  on  title  to  land  lying  within  the  state. 

10.  Requiring  Security  for  Costs. —  A  statute  and  rule  of  court  requir- 
ing a  nonresident  plaintiff  to  enter  security  for  costs  of  the  action  does  not 
conflict  with  this  clause.  The  security  for  costs  is  required  of  a  party,  not 
because  he  is  a  citizen  of  another  state,  but  only  because  he  is  a  nonresident 
of  the  state.  The  requirement  would  apply  as  well  to  a  citizen  of  the  state, 
who  was  a  nonresident  at' the  time,  as  it  would  to  a  citizen  of  another  state 
not  residing  in  the  enacting  state;  and  so,  on  the  other  hand,  if  a  citizen 
of  another  state  is  residing  in  the  enacting  state  at  the  time,  he  could  no 
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more  be  required  to  enter  security  for  costs  than  a  citizen  of  the  latter 
state  under  like  circumstances. 


CummingB  t;.  Wingo,  (1889)  31  S.  C. 
434,  10  S.  E.  107.  See  also  Blake  v.  Mc- 
Clung,  (1808)  172  U.  S.  256,  19  S.  Ct. 
165,  43  U.  S.  (L.  ed.)  432;  Kilmer  * 
Groome,   (1897)    19  Pa.  Co.  Ct.  339. 

A  statute  providing  "  that  any  person 
who  is  a  citizen  of  this  state  or  who,  if 
an  alien,  has  been  domiciled  in  this  state 
for  three  years,  shall  have  the  right  to 
prosecute  and  defend  in  aU  the  courts  of 
this  state  all  actions  to  which  he  may  be 
a  party,  whether  as  plaintiff,  intervener 
or  defendant,  without  the  previous  or  con- 
current payment  of  costs  or  the  giving 
of  bonds  for  costs,  if  he  is  unable,  be- 
cause of  his  poverty,  to  pay  such  costs  or 
to  give  bond  for  the  payment  of  such 
costs/'  does  not  violate  the  clause  in 
§  2,  Art.  TV,  of  the  Constitution  relating 
to*  the  privileges  and  immunities  of  citi- 
zens. White  v.  Walker,  (1915)  136  La. 
464,  67  So.  332. 


A  Maryland  statute  requiring  nonresi- 
dent plaintiffs  to  give  security  for  costs 
is  constitutional.  Haney  t\  Marshall, 
(1856)  9  Mdr  194,  in  which  case  the  court 
said;  "The  Act  has  been  in  operation 
for  more  than  half  a  century,  during  all 
which  time  it  has  been  recognized  by  the 
profession,  both  on  the  bench  and  at  the 
bar,  as  a  valid  law;  its  constitutionality 
never  before  having  been  questioned;  and 
at  this  late  day  we  are  not  disposed  to 
declare  it  a  nullity.  In  aid  of  the  cor- 
rectness of  such  a  decision,  we  would 
refer  to  the  83d,  ftlst,  and  92d  rules  of 
the  Circuit  Court  of  the  United  States 
for  the  Maryland  District,  in  which  the 
principle  of  this  Act  is  adopted;  which 
rules  were  made  and  established  by  the 
judges  of  that  court  at  November  term, 
1802."  See  also  Holt  t\  Tennallytown, 
etc.,  R.  Co.,  (1895)   81  Md.  219. 


11.  Statute  of  Limitation*. —  A  state  statute  of  limitation  which  provides 
that  when  the  defendant  is  out  of  the  state  the  statute  shall  not  run  against 
the  plaintiff  if  the  latter  resides  in  the  state,  but  shall  if  he  resides  out  of  the 
state,  is  not  repugnant  to  this  clause. 


Chemung  Canal  Bank  v.  Lowery,  (1876) 
93  U.  S.  76,  23  U.  S.    (L.  ed.)    806. 

As  applied  to  a  promissory  note  exe- 


cuted in  another  state,  a  statute  of  limita- 
tions does  not  violate  this  clause.  Hig- 
gins  v.  Graham,  (1904)  143  Cal.  131,  76 
Pac.  898. 


12.  Giving  Resident  Creditors  Priority  —  a.  In  General. —  A  state 
statute,  the  manifest  purpose  of  which  is  to  give  to  all  creditors  who  are 
citizens  of  the  state  priority  over  all  creditors  residing  out  of  that  state, 
whether  the  latter  were  citizens  or  only  residents  of  some  other  state  or 
country,  infringes  rights  given  by  this  provision. 


Blake  v.  McClung,  (1898)  172  U.  S. 
247,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  432. 
See  also  Blake  v.  McClung,  (1900)  176 
U.  S.  50,  20  S.  Ct.  307,  44  U.  Si  (L. 
ed.)  371.  But  see  Douglass  v.  Steph- 
ens, (1821)  1  Del.  Ch.  467,  wherein 
it  was  held  that  a  Delaware  stat- 
ute giving  a  preference  to  creditors 
within  the  state  was  not  incompatible 
with  this  clause.  "The  privileges  de- 
signed to  be  secured  cannot  be  construed 
bo  be  any  right  which  a  creditor  has  to 
recover  a  debt  from  the  administrator  of 
a  deceased  person.  This  must  depend  on 
the  laws  of  each  state.  It  is  neither 
a  right  nor  a  privilege  which,  according 


to  the  words  of  the  section,  the  citizens 
of  each  state  are  entitled  to  in  the  several 
states." 

A  Michigan  statute,  amending  the  gen- 
eral building  association  law,  provided 
that  "  the  secretary  of  state  may  at  any 
time,  for  reasonable  causes,  with  the  con- 
currence of  the  attorney-general,  revoke 
the  authority  of  any  foreign  corporation 
to  do  business  in  this  state;  and  in  such 
event  the  attorney-general  shall  take  pro- 
ceedings to  wind  up  the  business  of  such 
foreign  corporation  in  this  state,  and  a 
receiver  may  be  appointed  for  the  assets 
of  such  foreign  corporation  in  this  state. 
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Stockholders  and  creditors  in  this  state  such  a  provision  would  not  have  been  in 
of  such  foreign  corporation  shall  have  a  violation  of  the  fourth  article  of  the 
first  lien  on  all  assets  in  this  state  of  Federal  Constitution.  Maynard  v.  Gran- 
such  foreign  corporation,  and  the  business  ite  Sfale  Provident  Assoc.,  (1899)  92 
in  this  state  of  such  foreign  corporation  Fed.  435. 
shall  be  closed  by  such  receiver,  and  its 

assets  converted  into  money,  to  satisfy  Whether  an  Indiana  statute,  which  pro- 
the  claims  of  such  stockholders  and  vides :  "  and  the  citizens  of  this  state  shall 
creditors."  In  its  operation  against  the  have  a  lien  upon  all  the  personal  property 
other  shareholders  of  such  an  association,  of  said  corporations,  to  the  amount  of 
residents  and  citizens  of  other  states  than  $100,  for  all  debts  originally  contracted 
Michigan,  the  statute  is  invalid.  Had  the  within  this  state,  which,  after  said  lien 
legislation  of  Michigan  provided  that,  as  of  the  state,  shall  take  precedence  of  all 
a  condition  of  the  defendant  association's  other  debts,  demands,  judgments  or  de- 
doing  business  in  the  state  of  Michigan,  crees,  liens  or  mortgages  against  such 
it  should  deposit  a  fund  with  the  state  corporations,"  is  invalid  by  reason  of  re- 
treasurer  or  other  state  officer  to  be  used  pugnancy  to  this  clause,  qwonref  .Brown 
for  the  security  of  resident  stockholders  t?.  Ohio  Valley  R.  Co.,  (1897)  79  Fed. 
or   creditors   of   the   state   of   Michigan,  176. 

6.  Requiring  Deposit  fob  Security  of  Resident  Creditors. —  As  a  con- 
dition precedent  to  the  right  to  transact  business  in  the  state  of  New  York, 
a  New  Hampshire  corporation,  by  the  laws  of  the  state  of  New  York,  was 
obliged  to  make  a  deposit  in  the  nature  of  a  fund  to  be  held  in  trust  for  the 
benefit  of  domestic  creditors  and  shareholders.  It  was  held  that  the  corpo- 
ration making  the  deposit  must  be  deemed  to  have  consented  that,  in  case 
of  insolvency,  the  fund  be  distributed  according  to  the  terms  of  the  statute, 
and  that  the  application  of  the  fund  to  the  benefit  of  domestic  creditors  and 
shareholders  did  not  infringe  upon  the  provision  of  the  Federal  Constitu- 
tion that  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  in  .the  several  states. 

People  r.  Granite  State  Provident  58  N.  Y.  S.  510.  See  also  Maynard  «?. 
Assoc,  (1900)  161  N.  Y.  496,  55  N.  E.  Granite  State  Provident  Assoc,  (1890) 
1053,  affirming   (1899)   41  App.  Div.  257,       92  Fed.  435,  noted  supra. 

13.  Appointment  as  Executor  or  Administrator. —  The  right  of  a  non- 
resident to  be  appointed  administrator  or  executor  by  a  court  of  probate 
is  not  a  privilege  or  immunity  the  denial  of  which  is  prohibited  by  this 
clause. 

•   In  re  McWhirter,   (1908)   235  111.  607,       249,  3  Ann.  Cas.  986,  1LR.A.   (N.  8.) 
85  N*.  E.  918;  In  re  Mulford,  (1905)  217       341. 
111.  242,  75  N.  E.  345,  108  Am.  St.  Rep. 

14.  Bight  to  Hold  Property  as  Trustee. —  A  statute  providing  that  "  it 
shall  be  unlawful  for  any  person,  association,  or  corporation  to  nominate 
or  appoint  any  person  a  trustee  in  any  deed,  mortgage,  or  other  instrument 
in  writing,  (except  wills)  for  any  purpose  whatever,  who  shall  not  be  at 
the  time  a  bona  fide  resident  of  the  state  of  Indiana ;  and  it  shall  be  unlaw- 
ful for  any  person  who  is  not  a  bona  fide  resident  of  the  state  to  act  as  such 
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trustee,"  is  a  plain  discrimination  against  the  residents  of  other  states, 
and  is  void.  A  citizen  of  the  United  States  cannot  be  denied  the  right  to 
take  and  hold  absolutely  real  or  personal  property  in  any  state  of  the  Union, 
nor  can  he  be  denied  the  right  to  accept  the  conveyance  of  such  property 
in  trust  for  his  sole  benefit,  or  for  the  benefit  of  himself  and  others. 

Farmers'  L.  &  T.  Co.  c.  Chicago,  etc.,  Roby  t\  Smith,  (1891)  131  Ind.  344,  26 
R.  Co.,  (1886)  27  Fed.  148.  See  also  N.  E.  1003,  31  Am.  St.  Rep.  430,  15  L. 
Shirk  v.  La  Fayette,  (1802)  52  Fed.  858;       R.  A.  702. 

16.  Assignee  for  Benefit  of  Creditors  to  Be  a  Resident.—  A  state  statute 
providing  that  all  voluntary  assignments  for  the  benefit  of  creditors  shall 
be  void  unless  the  assignee  shall  be  a  resident  of  the  state  is  valid. 

Duryea  t>.  Muse,  (1003)  117  Wis.  403.  See  also  Vanbuskirk  v.  Hartford  F.  Ins.  Co., 
(1842)    14  Conn.  600. 

16.  Recording  Assignments  for  Benefit  of  Creditors. —  A  state  statute 
providing  for  the  recording  in  that  state  of  assignments  for  the  benefit  of 
creditors  made  by  persons  residing  out  of  the  state  as  affording  protection 
to  domestic  creditors  alone  was  held  to  be  valid. 

Hilliard  v.  Enders,  (1000)   106  Pa.  St.  502,  46  Atl.  830. 

17.  Discriminating  Against  Individuals  Transacting  Insurance.— A  state 
statute  which  prohibits  the  writing  of  insurance  by  an  individual  acting  as 
agent  for  a  number  of  citizens  of  another  state,  not  a  partnership  and  not 
incorporated,  who  have  not  complied  with  the  requirements  of  the  state, 
when  the  citizens  of  the  state  may,  with  restrictions,  enter  into  contracts 
of  insurance,  abridges  of  the  privileges  freely  allowed  to  its  own  citizens. 

Barnes  v.  People,   (1807)    168  111.  426,  any   business  of  insurance   in   the   state, 

48  N.  E.  01.     The  court  said :     "  If,  as  it  or  he  shall  be  possessed  of  at  least  one 

contended,  the  provision  is  intended  as  a  hundred    and   fifty    thousand    dollars    in 

police  regulation  for  the  protection  of  value  invested  in  United  States  or  state 
the  citizens  of  this  state  from  irrespon-    '  bonds,  or  other  tangible  interest-bearing 

Bible  underwriters  acting  individually  and  stock  issued  in  the  United  States  at  their 

without  incorporation  or  organization  un-  market  value,  without  making   such   re- 

der  any  law,  the  same  necessity  applies  quirement  as   to  unincorporated   associa- 


in  the  case  of  the  irresponsible  and  con-  tions,  firms,  or  individuals  of  the  state, 
scienceless  underwriter  who  is  a  citizen  and  to  this  extent  the  Act  is  discrimina- 
te this  state.  If  the  business  of  inaur-  tive  as  to  citizens  of  other  states  and  of 
anee,  on  account  of  its  importance  and  no  effect.  State  v.  Insurance  Com'rs, 
nature,  is  a  proper  subject  for  the  exer-  (1806)  37  Bla.  564,  20  So.  772,  33  L.  R. 
cise  of  the  police  power,  such  power  must  A.  288. 
extend  to  and  operate  upon  the  citizens 

of   this   state  and  other   states   equally.  A  statute  which  declares  an  insurance 

A    discrimination   directed    only    against  broker  to  be  such  person  as  shall  be  li- 

underwriters  residing  without  the  state  censed  by  the  insurance  commissioner  to 

is  invalid."  represent  citizens  of  the  state  in  placing 

insurance  with  insurers  licensed  m  this 

A  Florida  statute  requires  that  before  state  or  in  any  other  state  or  country, 

any    company,    association,    firm,    or    in-  and  prescribes  the  terms  and  conditions 

dividual  not  of  the  state  shall  transact  upon  which  insurance  brokers  may  be  li- 
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censed,  and  that  only  such  persons  may  be  valid  as  depriving  citizens  of  the  United 

licensed  as  are  residents  of  the  state  and  States  of  privileges  and  immunities.    La 

have  been  licensed  insurance  agents  of  the  Tourette  v.  McMaster,   (1916)    104  8.  C. 

state  for  at  least  two  years,  is  not  in-  501,  89  S.  £.  398. 

18.  Bight  of  Dower. —  The  right  of  dower  in  lands  within  a  state,  while 
it  remains  inchoate  —  a  mere  expectancy  —  and  until  it  becomes  consum- 
mated by  the  husband's  death,  is  under  the  absolute  control  of  the  state 
legislature,  subject  to  the  limitation  that  there  can  be  no  distinction 
"  between  resident  aliens  and  citizens;  "  but  this  does  not  prevent  discrim- 
ination against  those  who  are  neither  citizens  nor  residents,  and  such 
discrimination  is  not  in  conflict  with  this  clause. 

Bennett  v.  Harms,  (1881)  61  Wis.  260,  732,  27  Pac.  137,  13  L.  R.  A.  282,  in  which 

8  N.  W.  222.  case  the  court  said:     "It  is  competent 

for  the  legislature  of  each  state  to  de- 
Conveyance  of  dower. —  A  Kansas  stat-  clare  the  mode  and  manner  by  which  real 
ute  respecting  the  setting  apart  of  dower,  property  situate  within  the  state  may  be 
which  provides  "  that  the  wife  shall  not  transferred  by  the  husband  or  by  the 
be  entitled  to  any  interest,  under  the  pro-  husband  and  wife,  or  by  a  judgment  and 
visions  of  this  section,  in  any  lana  to  process  of  court,  so  as  to  divest  the  hus- 
which  the  husband  has  made  a  conveyance  band  or  husband  and  wife  of  all  estate  or 
when  the  wife,  at  the  time  of  the  convey-  interest  therein,  and  also  to  provide  for 
ance,  is  not  or  never  has  been  a  resident  the  distribution  of  and  the  right  of  sue-' 
of  this  state,"  does  not  violate  this  clause.  cession  to  the  estate  of  deceased  persons/' 
Bufnngton  v.  Grosvenor,   (1891)   46  Kan. 

19.  Communal  Bights  of  Property  in  Louisiana.* —  The  laws  of  Louisiana 
provide  that  a  contract  of  marriage  made  in  that  state,  or  the  residence 
of  persons  there  in  the  relation  created  by  marriage,  shall  give  rise  to 
certain  communal  rights  on  the  part  of  each  in  property  acquired  in  that 
state  during  the  marriage.  A  further  law,  leaving  the  rights  of  nonresident 
married  persons  in  respect  to  property  in  Louisiana  to  be  governed  by  the 
laws  of  their  domicile,  does  not  deprive  a  wife  of  her  rights  as  a  citizen,  in 
property  acquired  by  the  husband  during  marriage  in  Louisiana. 

Connor  v.  Elliott,  (1865)   18  How.  593,  15  U.  S.  (L.  ed.)  497. 

20.  Term  of  Residence  to  Sue  for  Divorce. —  A  statute  providing  "  that 
when  at  the  time  the  cause  of  divorce  accrues,  the  parties  shall  not  both  bo 
bona  fide  residents  of  the  state,  no  court  shall  have  jurisdiction  to  grant  a 
divorce,  unless  either  the  plaintiff  or  the  defendant  shall  have  been  a  bona 
fide  resident  of  the  state  for  a  period  of  not  less  than  one  year  next  preced- 
ing the  commencement  of  the  action,' '  is  valid. 

Worthington  v.  District  Court,  (1914)  37  Nev.  212,  142  Pac.  230,  L.  R.  A.  1916A 
696. 

21.  Regulating  Practice  of  Medicine. —  A  statute  provides  for  the  issue 

of  license  to  practice  medicine,  etc.,  to  three  classes  of  applicants,  and  the 
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proof  of  qualification  to  be  produced  by  each  class,  as  follows:  (1)  the 
affidavit  of  the  applicant,  stating  that  he  or  she  has  regularly  graduated 
in  some  reputable  medical  college,  and  the  exhibition  to  the  proper  clerk 
of  his  or  her  diploma;  (2)  the  affidavits  of  the  applicant  and  of  two  repu- 
table freeholders  or  householders  of  the  county,  stating  that  such  applicant 
had  resided  and  practiced  medicine,  etc.,  in  the  state  continuously  for  ten 
years  immediately  prior  to  the  taking  effect  of  such  act;  (3)  the  affidavits 
of  the  applicant  and  two  reputable  freeholders  or  householders  of  the 
county,  stating  that  he  or  she  had  resided  and  practiced  medicine,  etc.,  in 
the  state,  continuously  for  three  years  immediately  prior  to  the  taking 
effect  of  such  act,  and  that  he  or  she  had,  prior  to  that  date,  attended  one 
full  course  of  lectures  in  some  reputable  medical  college.  The  statute  is 
not  invalid  as  granting  special  privileges  to  the  citizens  of  the  state  not 
given  to  citizens  of  other  states. 


State  17.   Green,    (1887)    112  Ind.   408, 
15  N.    E.    352.     See   also   the   following 


Colorado. —  Harding  t?.  People,  (1887) 
10  Colo.  390,  15  Pac.  737. 

Michigan. —  People  v.  Phippin,  (1888) 
70  Mich,  d,  37  N.  W.  888. 

Montana. —  Craig  «.  Medical  Examin- 
ers, (1892)   12  Mont.  208,  29  Pac.  277. 

An  Ohio  statute,  the  provisions  of  which 
make  it  necessary  for  the  person  obtain- 
ing a  certificate  from  the  medical  board 
ro  leave  it  with  the  probate  judge  of  the 
county  in  which  he  resides  to  entitle  him 
to  practice,  a  requirement  with  which  it 
is  impossible  for  nonresidents  to  comply, 
and  by  which  physicians  residing  in  other 
states  and  territories  are  prohibited  from 
opening  offices  or  appointing  places  to 
meet  patients  or  receive  calls  within  the 
state,  and  which  restricts  their  right  to 
practice  in  that  state  to  cases  in  which 
they  may  be  called  in  consultation  with 
a  local  practitioner  of  the  state,  or  where, 
residing  on  the  border  of  a  neighboring 
state  their  practice  extends  into  that  state, 
is  not  void  for  discriminating  against 
physicians  and  surgeons  who  reside  out 
of  the  state  solely  on  account  of  their 
residence  and  not  for  the  lack  of  neces- 
sary qualification.  France  v.  State, 
(1897)  57  Ohio  St.  20,  47  N.  E.  1041. 
See  also  State  v.  Ottman,  (1897)  6  Ohio 
Dec.  265. 

An  Oregon  statute  which  provides  that 
every  practitioner  of  medicine  and  surg- 
ery, to  entitle  him  to  practice  his  pro- 


fession, is  required  to  obtain  a  certificate 
from  the  state  board  of  examiners  that 
he  is  a  graduate  of  a  medical  institution 
in  good  standing;  or  if  he  is  not  a  gradu- 
ate, that  he  has  been  found,  upon  exami- 
nation by  the  board,  to  be  qualified  to 
practice  medicine  or  surgery;  or  that  he 
was  a  practitioner  of  medicine  or  surgery, 
and  was  so  engaged  at  the  passage  of 
the  Act;  and  also  provides  that  any  per- 
son practicing  medicine  or"  surgery  with- 
out obtaining  such  certificate  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall 
be  punished  by  a  fine  or  imprisonment 
or  both  in  the  discretion  of  the  court,  was 
held  to  be  valid.  State  v.  Randolph, 
(1892)'  23  Ore.  80,  31  Pac.  201,  37  Am. 
St.  Rep.  655,  17  L.  R.  A.  470. 

A  Washington  statute  requiring  an  ap- 
plicant for  license  to  practice  medicine  to 
submit  to  the  prescribed  tests  to  show 
the  necessary  qualifications,  is  valid. 
State  t\  Carey,  (1892)  4  Wash.  429,  30 
Pac.  729,  in  which  case  the  court  said: 
"  The  test  may  not  be  the  best  that 
could  have  been  devised;  it  may  be  ex- 
ceedingly imperfect  and  faulty,  and  in 
some  respects  we  think  it  is,  as  it  is 
difficult  to  see  how  a  practitioner's  qualifi- 
cations can  be  affected  by  the  mere  ac- 
cident of  his  residence  in  the  stute  at 
the  time  of  the  passage  of  the  law,  or 
why  the  community  should  not  be  pro- 
tected from  resident  as  well  as  nonresi- 
dent charlatans  and  quacks.  Yet,  con- 
ceding the  right  of  the  legislature  to 
legislate  upon  the  subject,  the  wisdom 
of  the  Act,  its  reasonableness  or  unrea- 
sonableness, is  a  question  for  legislative 
discretion,  and  not  for  judicial  deter- 
mination." 
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22.  Regulating  Practice  of  Dentistry. —  A  state  statute  entitled  "An 
Act  to  regulate  the  practice  of  dentistry,  and  punish  violators  thereof,"* 
was  held  not  to  violate  this  clause.  No  distinctions  are  made  between 
citizens  of  that  and  other  states ;  there  is  no  discrimination  between  gradu- 
ates of  dental  colleges  in  that  state  and  those  graduated  from  colleges 
located  in  other  states  or  in  foreign  countries ;  nor  are  higher  qualifications 
required  nor  any  different  test  of  competency  prescribed,  nor  any  higher 
charge  for  a  certificate  imposed  on  one  who  came  into  the  state  after  the 
law  was  enacted,  than  was  required  of  or  imposed  on  one  who  resided  in 
that  state  at  that  time,  but  was  not  engaged  in  the  practice  of  dentistry. 

State  v.  Creditor,  (1890)  44  Kan.  566,  also  State  t.  Rosenkrans,  (1910)  30  R.  I. 
24  Pac.  346,  21  Am.  St.  Rep.  306.     See      374,  75  Atl.  491,  19  Ann.  Cats.  824. 

23.  Regulating  Practice  of  Veterinary  Surgery. —  In  Texas  an  act  to 
regulate  the  practice  of  veterinary,  medicine,  surgery  and  dentistry,  and 
prohibiting  its  practice  except  under  certain  conditions,  has  been  held  to 
be  clearly  within  the  proper  police  powers  of  the  state  and  not  to  violate 
section  2  of  article  4  of  the  United  States  Constitution  wherein  it  is  pro- 
vided that  citizens  of  each  state  shall  be  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  states. 

Pistole  v.  State,  (1912)   68  Tex.  Crim.  127,  150  S.  W.  618. 

24.  Discrimination  in  Favor  of  Local  Freight  Bates.— A  discrimination 
in  rates  between  local  freight  and  that  which  is  extraterritorial  when  it 
commences  its  transit  is  not  prohibited  by  this  clause.  It  is  not  a  personal 
distinction! 

Shipper  t\  Pennsylvania  R.  Co.,  (1864)  47  Pa.  St.  338. 

25.  Discriminating  Wharfage  Bates. —  A  state  statute  fixing  the  rates  of 
wharfage  which  makes  a  discrimination  in  favor  of  the  canal  navigation 
of  the  state,  but  makes  none  in  favor  of  the  citizens  of  the  state,  is  not 
invalid.  The  discrimination  is  between  the  employment  of  the  boats,  not 
between  the  persons  owning  or  navigating  the  boats.  All  persons,  without 
regard  to  citizenship,  are  placed  upon  the  same  footing,  and  it  cannot  be 
said  that  the  statute,  either  in  its  language  or  its  results,  creates  a  discrim- 
ination in  favor  of  the  citizens  of  the  state. 

The  Canal-Boat  Ann  Ryan,  (1873)  7  Ben.   (U.  S.)  20,  1  Fed.  Cas.  No.  428. 

26.  Prescribing  Fees  of  Harbor  Master. —  A  statute  establishing  the 
office  of  harbor  master  for  the  port  of  Pensacola  provides  "  that  the  harbor 
master  shall  have  power  to  demand  and  receive  from  the  commanders, 
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owners,  or  consignees,  or  either  of  them,  of  every  vessel  that  may  enter 
the  port  of  Pensacola  and  load  or  unload,  or  make  fast  to  any  wharf,  the 
following  fees,  viz.:  For  any  vessel  drawing  less  than  ten  feet,  the  sum 
of  five  dollars;  and  for  any  vessel  drawing  more  than  ten  feet,  the  sum  of 
one  dollar  for  each  additional  foot :  Provided,  this  section  shall  not  extend 
to  flats,  keelboats,  steamboats,  or  other  vessels  regularly  employed  in  the 
trade  between  the  port  of  Pensacola  and  the  ports  in  the  states  of  Alabama, 
Louisiana,  and  Texas."  The  Act,  discriminating  as  it  does  against  the 
ports  of  several  states  by  imposing  the  burden  of  supporting  the  port 
warden  of  that  port  upon  the  commerce  of  foreign  countries  and  of  other 
states  of  the  Union,  excepting  the  favored  states  of  Alabama,  Louisiana, 
and  Texas,  is  partial  and  unequal,  contrary  to  the  spirit  at  least  of  the  pro- 
vision of  the  Constitution,  which  secures  to  the  citizens  of  each  state  all  the 
privileges  and  immunities  of  citizens  in  the  several  states. 

Webb  r.  Dunn,  (1882)   18  Fla.  721. 

27.  Prohibiting  Persons  from  Assuming  Title  of  Port  Warden.— A  stat- 
ute entitled  "An  Act  to  forbid  the  assumption  of  the  title  of  port  warden 
by  persons  not  duly  appointed,"  was  held  to  be  valid  as  applied  to  a  resi- 
dent of  the  state  of  New  Jersey  appointed  'a  port  warden  of  the  state  of 
New  Jersey  by  the  governor  of  that  state,  who  exercised  his  powers  of  port 
warden  of  that  state  in  his  place  of  business  in  the  city  of  New  York. 

Curtin  v.  People,  (1882)  26  Hun  (N.  Y.)  564,  affiiried  (1382)  89  N.  Y.  621. 

28.  Inspection  of  Vessels  of  Nonresidents. —  A  statute  providing  pro- 
tection for  the  slave  property  of  the  state,  and  requiring  vessels  about  to 
depart  from  the  state  to  undergo  an  inspection,  enacted  in  part  that  "  it 
shall  not  be  lawful  for  any  vessel  of  any  size  or  description  whatever, 
owned  in  whole  or  in  part  by  any  citizen  or  resident  of  another  state,  and 
about  to  sail  or  steam  from  any  port,"  etc.  The  statute  was  held  to  be 
applicable  to  vessels  owned  by  the  citizens  of  other  states  or  by  citizens 
of  the  enacting  state  who  had  abandoned  their  residence  in  that  state,  and 
not  to  violate  this  clause. 

Baker  v.  Wise,  (1861)  16  Gratt.  (Va.)  219. 

29.  Capias  Against  Nonresident.—  A  state  statute  making  a  discrimina- 
tion between  citizens  of  the  state  and  citizens  of  other  states,  in  respect 
to  the  issuing  of  a  writ  of  capias  ad  respondendum  against  a  citizen  of 
another  state  while  temporarily  within  the  state,  is  invalid. 

Black  v.  Seal,  6  Houst.  (Del.)  541. 
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30.  Tax  on  Emigrant  Agents. —  A  state  statute  taxing  the  business  of 

hiring  persons  to  labor  outside  the  state  limits  does  not  violate  this  clause, 

as  there  is  no  discrimination  between  the  citizens  of  other  states  and  the 

citizens  of  that  state. 

Williams   v.   Fears,    (1900)    179   U.   S.  tax  on  "every  emigrant  agent  or  person 

2  74,  21  S.  Ct.  128,  45  U.  S.   (L.  ed.)   186,  engaged   in  procuring  laborers  to  accept 

affirming    (1900)    110  Ga.  584,  35  S.   E.  employment  in  another  state,"  ia  constitu- 

699,  50  L.  R.  A.  685.  tional.    State  v.  Hunt,   (1901)   129  N.  C. 


A  North  Carolina  statute  imposing  a 


686,  40  S.  E.  216,  85  Am.  St.  Rep.  758. 


31.  Legislation  Against  Diseased  Animals. —  A  statute  which  provides 
that  any  person  who  has  in  his  possession  in  that  state  any  Texas  cattle 
which  have  not  been  wintered  north  shall  be  liable  for  any  damages  that 
may  accrue  from  allowing  such  cattle  to  run  at  large  and  thereby  spread 
Texas  fever,  does  not  deny  any  rights  and  privileges  to  citizens  of  other 
states  which  are  accorded  to  citizens  of  that  state. 

Kimmish  v.  Ball,  (1889)  129  U.  S.  222,  But   see  Adams  v.  Lytle,    (1907)    154 

9  S.  Ct.  277,  32  U.  S.    (L.  ed.)   695.  Fed.   876,  holding  that  a  statute  of  the 

state  of  Oregon  under  which  the  governor 

A  statute  concerning  the  appointment  made  a  proclamation  declaring  the  states 
of  a  sheep  inspector  declaring  it  to  be  un-  of  Washington,  Nevada,  and  California 
lawful  to  bring  sheep  into  the  state  with-      presumably    infected    with    scabies,    and 


out  first  having  them  dipped  as  provided       which  prohibited  the  importation  of  any 
by  the  statute,  discriminates  to  such  an      sheep  from  each  and  all  of  such  states 
extent   against   persons   who   may   desire      except  under  such  regulations  as  the  state 
to  bring  sheep  into  the  state  and  those      board  of  sheep  commissioners  might  deem 
who   may    have   sheep   within   the   state      proper,  was  valid, 
as  to  be  clearly  repugnant  to  this  clause. 
State  t>.  Duckworth,   (1897)   5  Idaho  642, 
51   Pac.   456,   95   Am.   St.   Rep.    199,   30 
L.  R.  A.  365. 

82.  Settlement  of  Insane  Pauper.— This  clause  does  not  authorize  a 
board  of  directors  of  an  infirmary  of  a  county  in  Ohio  to  compel  by  man- 
date the  sheriff  of  a  county  in  Indiana  to  receive  an  insane  pauper  that 
such  sheriff  has  secretly  conveyed  to  and  released  in  the  Ohio  county. 

State  v.  Overman,  i  1901 )   157  Ind.  141,  60  N.  E.  1017. 

88.  Sale  of  Pistols. —  A  statute  which  makes  it  a  misdemeanor  for  any 
person  to  sell  a  dirk  or  bowie-knife,  a  sword  or  a  spear  in  a  cane,  brass  or 
metal  knucks,  or  any  pistol  except  such  as  is  used  in  the  army  and  navy 
of  the  United  States  and  known  as  the  navy  pistol,  is  valid,  and  a  person 
convicted  for  selling  a  pocket  pistol  has  not  been  denied  any  constitutional 
right. 

Dabbfl  v.  State,  (1882)  39  Ark.  355. 

34.  Sale  of  Lightning  Bods. —  A  statute  requiring  one  desiring  to  act  as 
the  agent  of  another  in  the  sale  of  lightning  rods  to  take  up  such  a  real- 
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dence  in  the  state  as  would  render  him  amenable  to  the  process  of  and 
bring  him  within  the  jurisdiction  of  the  courts  of  the  state,  is  valid. 

State  v.  Steven*,  (N.  H.  1916)   99  Atl.  723. 

36.  Sequestrating  Property  of  Alien  Enemy  During  Insurrection. — 

This  provision  condemns  as  utterly  void  an  Act  passed  by  the  Confederate 
Government,  and  enforced  by  a  state  as  a  l^w  of  that  commonwealth, 
sequestrating  the  property  held  by  any  alien  enemy. 

Williams  v.  Bruffy,  (1877)  96  U.  3.  184,  state  against  the  citizens  of  another  state, 

24  U.  S.   (L.  ed.)   716,  wherein  the  court  and  to  secure  to  them  the  equal  protec- 

aaid:     "This  provision  has  been  held,  in  tion  of  its  laws,  and  the  same  freedom 

repeated  adjudications   of   this   court,  to  possessed  by  its  own  citizens  in  the  ac- 

prohibit  discriminating  legislation  by  one  quiaition  and  enjoyment  of  property." 

36.  Slaves  Voluntarily  Taken  into  a  Free  State. —  An  owner  could  not 
take  a  slave  into  a  non-slaveholding  state  except  under  the  condition 
prescribed  by  a  statute,  that  on  so  doing  the  slave  should  immediately 
become  free. 

Lemmon  v.  People,  (1860)  20  N.  Y.  611. 

37.  Bight  to  Purchase  and  Export  Slaves. —  A  state  statute  declaring 
;<  that  if  any  person  or  persons,  being  the  owner  or  owners  of  any  slave 
or  slaves,  his  agent  or  factor,  shall,  after  the  passing  of  this  Act,  export 
or  sell  with  an  intent  for  exportation,  or  carry  out  for  sale,  from  this  state, 
any  negro,  or  mulatto  slave  without  a  license  or  permit  as  aforesaid  first 
had  and  obtained  from  the  justices  of  the  court  aforesaid,  every  such  negro 
or  mulatto  slave  so  exported,  or  sold  with  an  intention  for  exportation  or 
carried  out  for  sale,  is  hereby  declared  free,  and  entitled  to  enjoy  all  the 
privileges  that  a  free  negro  or  mulatto  may  or  can  do  within  this  state,' ' 
was  held  to  be  valid. 

Allen  r.  Negro  Sarah ,    (1838)   2  Harr.       titled  to  property  acquires  and  must  hold 
(Del.)    437,  wherein   the  court  said  that       it  according  to  the  laws  of  the  state, 
a  citizen  of  another  state  becoming  em- 
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"  A  person  charged  in  any  state  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall  on 
demand  of  the  executive  authority  of  the  state  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime."1 

I.  Nature  of  Constitutional  Provision,  257. 
II.  Charged  in  Any  State  and  Found  in  Another  State,  257. 

1.  In  General,  257. 

2.  Territories,  257. 

3.  District  of  Columbia,  257. 

4.  Indian  Nations,  257. 

5.  To  a  Third  State,  257. 

III.  "  Treason,  Felony,  or  Other  Crime,"  258. 

IV.  Necessity  of  Legislation  by  Congress,  259. 
V.  Power  of  States  to  Legislate,  260. 

VI.  Power  of  Governor,  261. 

1.  To  Make  Demand,  261. 

2.  To  Issue  Warrant  of  Arrest,  261. 

3.  As  to  Alleged  Race  Prejudice,  261. 

4.  Whether  Person  Arrested  Was  a  Fugitive  From  Justice,  262. 

VII.  Right  to  Surrender  Fugitive  a  Second  Time  for  Same  Offense, 
262. 

VIII.  Absolute  Right  to  Demand  and  Correlative  Duty  to  Surrender, 
263. 

IX.  Hearing  Before  the  Governor,  263. 

X.  Fugitive  from  Justice,  263. 

1.  In  General,  263. 

2.  Presence  at  Time  Act  Committed,  264. 

3.  Motive  Inducing  Departure,  264. 

XI.  Indictment  or  Warrant,  264. 
XII.  Removed  by  Abuse  of  Legal  Process  or  Kidnapped,  266. 

XIII.  Trial  for  Other  Offense  than  Stated  in  Requisition,  266. 

XIV.  Writs  of  Habeas  Corpus,  266. 

1  Questions  relating  to  foreign  extradition  are  treated  under  the  provision  of  Art.  II., 
section  2,  that  the  President  shall  have  power,  by  and  with  the  advice  and  consent  of 
the  Senate,  to  make  treaties,  provided  two-thirds  of  the  senators  present  concur, 
p.  34  et  seq.     See  also  R.  S.  sees.  5270  et  seq.,  title  Extradition,  vol.  3,  p.  265. 

For  the  statutes  relating  to  interstate  extradition,  see  R.  S.  sees.  5278,  5279,  title 
Extradition,  vol.  3,  p.  285. 

[256] 


Art.  IV,  seo.  2]  CONSTITUTION  257 

L  Nature  of  Constitutional  Provision 

The  constitutional  provision  relating  to  fugitives  from  justice,  as  the 
history  of  its  adoption  will  show,  is  in  the  nature  of  a  treaty  stipulation 
entered  into  for  the  purpose  of  securing  a  prompt  and  efficient  administra- 
tion of  the  criminal  laws  of  the  several  states  —  an  object  of  the  first  con- 
cern to  the  people  of  the  entire  country,  and  which  each  state  is  bound,  in 
fidelity  to  the  Constitution,  to  recognize. 

Appleyard  r.  Massachusetts,  (1006)  203  the  States  of  the  Union,  and  it  is  equally 

U.  S.  222,  27  S.  Ct.   122,  51  U.   S.    (L.  binding  upon  each  State  and  all  of  the 

ed.)    161,   7   Ann.   Cas.    1073.     See   also  officers  thereof  for  its  faithful  execution, 

McNichols   i?.   Pease,    (1907)    207    U.    S.  as  though  it  was  a  part  of  the  conatitu- 

100,  28  S.  Ct.  58,  52  TJ.  S.   (L.  ed.)   121.  tion  of  each  State,  whether  Congrest?  had 

passed  laws  relating  thereto  or  not."   Hib- 

"This  provision  of  the  Constitution  of  ler   v.   State,    (1875)    43   Tex.    107.     See 

the    United    States,    requiring    the    sur-  also  to  same  effect  Ex  p.  Bergman,  (1910) 

render  of  fugitives  from  justice,  is  in  the  60  Tex.  Crim.  8,  130  S.  W.   174. 
nature   of   a   treaty   stipulation  between 

Prior  to  the  adoption  of  the  Constitution  fugitives  from  justice  were  sur* 
rendered  between  the  states  conformably  to  what  were  deemed-  to  be  the 
controlling  principles  of  comity.    • 

Innes  v.  Tobin,  (1915)  240  U.  S.  127,  36  S.  Ct.  290,  60  U.  S.  (L.  ed.)  562;  Kentucky 
9.  Dennison,  (1860)  24  How.  66,  16  U.  S.  (L.  ed.)  717. 

n.  Charged  in  Any  State  and  Found  in  Another  State 

1.  In  General. — No  person  may  be  lawfully  removed  from  one  state  to 
another  by  virtue  of  this  provision,  unless:  1.  He  is  charged  in  one  state 
with  treason,  felony  or  other  crime ;  2,  he  has  fled  from  justice ;  3,  a  demand 
is  made  for  his  delivery  to  the  state  wherein  he  is  charged  with  crime.  If 
either  of  these  conditions  are  absent  the  Constitution  affords  no  warrant 
for  a  restraint  of  the  liberty  of  any  person. 

Pierce  v.  Creecy,  (1908)  210  U.  S.  387,  28  S.  Ct.  714,  52  U.  S.  (L.  ed.)   1113. 

"Charged  "  with  crime. —  While  it  is  essential  that  to  obtain  the  extradi- 
tion of  one  alleged  to  be  a  fugitive  from  justice,  it  must  appear  that  he  is 
11  charged  "  with  crime,  and  an  indictment  cannot  be  made  the  basis  of.  such 
a  proceeding  when  it  does  not  charge  an  offense  known  to  the  law  of  the 
demanding  state,  yet  a  person  cannot  be  released  on  habeas  corpus  because 
of  objections  to  the  indictment  which  might  be  taken  by  demurrer,  by  a 
motion  to  quash,  or  in  arrest  of  judgment. 

Pierce   t\    Creecy,    (1908)    210    U.    S.  While   this   clause  does  not   authorize 

387,   28  S.  Ct.   714,  52    U.  S.    (L.   ed.)       Congress  to  provide  for  the  return  of  a 
1113.  fugitive  from  justice  on  the  demand  upon 
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the  governor  of  a  state  by  the  chief  execu-  ing  in  this  country  and  under  this  form 

tive  of  a  territory,  such   authority  may  of  government,   and  "  means  one  of  the 

be  found  in  the  section  of  this  article  of  commonwealths  or  political  bodies  of  the 

the  Constitution  giving  to  Congress  power  American   Union,   and   which,   under  the 

to  make  all  needful  rules  and  regulations  Constitution,    stand    in    certain    specified 

respecting  the  territory  or  other  property  relations  to  the  national  government,  and 

belonging   to   the  United   States.     Ex  p.  are  invested  as  commonwealths  with  full 

Morgan,     (1883)    20    Fed.    303,    wherein  power,  in  their  several  spheres,  over  all 

the   court    said    that    the   word    "  state "  matters  not  expressly  inhibited." 
has  a  definite,  fixed,  certain,  legal  mean- 

2.  Territories. — Although  the  constitutional  provision  in  question  does 
not,  in  terms,  refer  to  fugitives  from  the  justice  of  any  state,  who  may  be 
found  in  one  of  the  territories  of  the  United  States,  the  Act  of  Congress 
has  equal  application  to  that  class  of  cases,  and  the  words  "  treason,  felony, 
or  other  crime, ' '  must  receive  the  same  interpretation,  when  the  demand  for 
the  fugitive  is  made,  under  that  Act,  upon  the  governor  of  a  territory,  as 
when  made  upon  the  executive  authority  of  one  of  the  states  of  the  Union. 

Em  p.  Reggel,  (1885)  114  U.  S.  060,  under,  under  an  Act  of  Congress,  of  a 
5  S.  Ct.   1148,  20  U.  S.    (L.  ed.)    250.  fugitive   from   Porto   Rico,   see   Kopel  v. 

Bingham,    (1908)    211    U.    S.    468,   29  S. 
To  Porto   Rico.— As  to  the   rendition       Ct.  190,  53  U.  S.  (L.  ed.)  286. 

3.  District  of  Columbia. —  Though  the  District  of  Columbia  is  not 
included  within  the  constitutional  provision,  persons  charged  with  having 
committed  offenses  in  the  District  may  be  arrested  wherever  found  and 
returned  to  the  District  for  trial,  under  section  1014,  B.  S. 

Price  v.  McCarty,    (1898)    89  Fed.  84;  7  Ben.   (U.  S.)    1,  6  Fed.  Cas.  No.  3,554. 

In  re  Cross,    (1884)    20  Fed.  824;   In  re  See  R.  S.  sec.   1014,  title  Criminal  Law, 

Buell,  (1875)   3  Dill.   (U.  S.)   116,  4  Fed.  vol.  2,  p.  054. 
Cas.  No.  2,102;   Matter  of  Dana,   (1873) 

4.  Indian  Nations. —  The  Cherokee  Nation  is  neither  a  state  nor  a  terri- 
tory in  the  sense  to  be  attached  to  the  words  when  used  in  the  Constitution. 

Ew  p.  Morgan,  (1883)  20  Fed.  304,  holding  that  the  governor  of  a  state  could  not 
honor  the  requisition  of  the  principal  chief  of  the  Cherokee  Nation. 

5.  To  a  Third  State. —  One  who  has  been  brought  back  to  a  state  by 
extradition  process  may,  under  this  clause,  be  extradited  to  a  third  state. 

Em  p.  Innes,  (1916)  77  Tex  Crim.  357,  173  S.  W.  291. 


m.  "  Treason,  Felony,  or  Other  Grime  " 

The  words  "  treason,  felony,  or  other  crime,"  in  their  plain  and  obvious 
import,  as  well  as  in  their  legal  and  technical  sense,  embrace  every  act 
forbidden  and  made  punishable  by  a  law  of  the  state.    The  word  "  crima  " 
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of  itself  includes  every  offense,  from  the  highest  to  the  lowest  in  the  gr*ade 
of  offenses,  and  includes  what  are  called  "misdemeanors,"  as  well  as 
treason  and  felony. 


Kentucky  t>.  Dennison,  (1860)  24  How. 
99,  16  U.  S.  (L.  ed.)  717.  See  also 
Appleyard  v.  Massachusetts,  (1906)  203 
U.  S.  222,  27  S.  Ct.  122,  51  U.  S.  (L.  ed.) 
161,  7  Ann.  Cas.  1073;  Ross  t\  Crofutt, 
(1911)  84  Corni.  370,  80  Atl.  90,  Ann. 
Cas.  1912C  1295.  See  Matter  of  Hughes, 
(1867)    Phil.   L.    (N.    C.)    57. 

I*  is  only  upon  a  charge  of  crime,  that 
extradition  may  be  resorted  to.  Reed  v. 
U.  S.,   (1915)   224  Fed.  378. 

Prior  to  the  adoption  of  the  Constitu- 
tion   fugitives    from    justice    were    sur- 


rendered between  the  states  conformably 
to  what  were  deemed  to  be  the  controlling 
principles  of  comity.  Innes  v.  Tobin, 
(1916)  240  U.  S.  127,  36  S.  Ct.  290, 
60  U.  S.   (L.  ed.)  562. 

It  is  questionable  whether  the  states 
could  constitutionally  enter  into  any 
agreement  or  stipulation  with  each  other 
for  the  purpose  of  denning  or  limiting 
the  offenses  for  which  fugitives  would  or 
should  be  surrendered.  Lascelles  v. 
Georgia,  (1893)  148  U.  S.  543,  13  S.  Ct. 
687,  37  U.  8.    (L.  ed.)   549. 


Every  violation  of  criminal  lawB. —  Every  violation  of  the  criminal  laws  of 
a  state  is  within  the  meaning  of  the  Constitution,  and  may  be  made  the 
foundation  of  a  requisition. 


Taylor  t\  Taintor,  (1872)  16  Wall. 
S75,  21  U.  S.    (L.  ed.)   287. 

Political  offenses. —  The  words  "  treason 
and  felony"  were  introduced  for  the  pur- 
pose of  guarding  against  any  restriction 
of  the  word  "  crime,"  and  to  prevent  this 
provision  from  being  construed  by  the 
rules  and  usages  of  independent  nations 
in  compacts  for  delivering  up  fugitives 
from  justice.  According  to  these  usages, 
even  where  they  admitted  the  obligation 
to  deliver  the  fugitive,  persons  who  fled 
on  account  of  political  offenses  were  al- 
most always  excepted,  and  the  nation 
upon  which  the  demand  is  made  also 
uniformly  claims  and  exercises  a  discre- 
tion in  weighing  the  evidence  of  the  crime, 
and  the  character  of  the  offense.  And 
the  English  government,  from  which  we 


have  borrowed  our  general  system  of  law 
and  jurisprudence,  has  always  refused  to 
deliver  up  political  offenders  who  had 
sought  an  asylum  within  its  dominions. 
And  aB  the  states  of  this  Union,  although 
united  as  one  nation  for  certain  specified 
purposes,  are  yet,  so  far  as  concerns  their 
internal  government,  separate  sovereign- 
ties, independent  of  each  other,  it  was 
obviously  deemed  necessary  to  show,  by 
the  terms  used,  that  this  compact  was 
not  to  be  regarded  or  construed  as  an 
ordinary  treaty  for  extradition  between 
nations  altogether  independent  of  each 
other,  but  was  intended  to  embrace  politi- 
cal offenses  against  the  sovereignty  of 
the  state,  as  well  as  all  other  crimes. 
Kentucky  c.  Dennison,  (1860)  24  How. 
99,  16  U.  S.   (L.  ed.>   717. 


IV.  Necessity  of  Legislation  by  Congress 

There  is  no  express  grant  to  Congress  of  legislative  power  to  execute 
this  provision,  and  it  is  not,  in  its  nature,  self -executing ;  but  a  contempo- 
rary construction,  contained  in  the  Act  of  1793,  1  Stat.  L.  302,  ever  since 
continued  in  force,  and  now  embodied  in  sections  5278  and  5279  of  the 
Revised  Statutes,  has  established  the  validity  of  its  legislation  on  the 
subject. 


Roberts  v.  Reilly,  (1885)  116  U.  S.  94, 
6  S.  Ct.  291,  29  U.  S.  (L.  e<L)  544.  See 
also   Innes  «?.  Tobin,    (1916)    240   u.   S. 


127,  36  8.  Ct.  290,  60  U.  S.  (L.  ed.) 
562;  Em  p.  Thompson,  (1915)  85  N.  J. 
Eq.  221,  96  Atl.  102. 
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The  interstate  extradition  of  criminals 
is  governed  by  the  laws  of  the  United 
States.  The  Federal  Constitution  and 
statutes  must  be  looked  to  for  authority 
in  extradition  matters.  Em  p.  Walters, 
(1014)  106  MisB.  439,  64  So.  2. 

Here  is  no  giving  up  of  the  right  under 
international  law  as  between  the  states  in 
respect  to  the  crimes  for  which  the  per- 
son delivered  may  be -tried.  The  right  to 
demand  is  conferred,  and  the  duty  to 
deliver  is  imposed;  the  rest  remains  as 
if  settled  by  treaty  between  the  states  at 


nations.  The  laws  of  the  United  States 
do  no  more  than  to  prescribe  details  for 
carrying  out  this  provision.  In  re  Fit- 
ton,   (1891)   45  Fed.  472. 

Upon  this  provision  and  the  statutory 
law  of  the  United  §tates  rest  exclusively 
the  right  of  one  state  to  demand,  and 
the  obligation  of  the  other  state  upon 
which  the  demand  is  made  to  surrender, 
a  fugitive  from  justice.  Lascelles  c. 
Georgia,  (1893)  148  U.  S.  541,  13  S.  Ct 
687,  37  U.  S.  (L.  ed.)  549. 


V.  Power  of  States  to  Legislate 

While  legislation  by  a  state  against  the  Constitution  and  the  law  of  Con- 
gress, impairing  the  full  obligation  of  their  provisions,  would  be  nugatory, 
yet  it  is  competent  for  a  state  legislature  to  enact  laws  on  the  subject,  pro- 
vided that  such  enactments  are  not  inconsistent  with  the  end  named  in  the 
Constitution. 

Constitution  and  laws  of  the  United 
States.  Ea>  p.  Rosenblat,  (1876)  51  Gal. 
285;  Ea>  p.  Cubreth,  (1875)  49  Cal.  435; 
Ex  p.  White,  (1875)  49  Cal.  434;  Kurt* 
t>.  State,  (1886)  22  Fla.  36. 

As  to  the  effect  of  the  Act  of  Congress, 
the  court,  in  Innes  t\  Tobin,  (1916)  240 
U.  S.  127,  36  S.  Ct.  290,  60  U.  S.  (L. 
ed.)  562,  said:  "No  reason  is  suggested 
nor  have  we  been  able  to  discover  any, 
to  sustain  the  assumption  that  the  fram- 
ers  of  the.  statute  in  not  making  its  provi- 
sions exactly  coterminous  with  the  power 
granted  by  the  Constitution  did  so  for 
the  purpose  of  leaving  the  subject  so  far 
as  unprovided  for  beyond  the  operation 
of  any  legal  authority  whatever,  state  or 
national.  On  the  contrary,  when  the 
situation  with  which  the  statute  dealt  is 
contemplated,  the  reasonable  assumption 
is  that  by  the  omission  to  extend  the 
statute  to  the  full  limits  of  constitutional 
power  it  must  have  been  intended  to  leave 
the  subjects  unprovided  for  not  beyond 
the  pale  of  all  law,  but  subject  to  the 
power  which  then  controlled  them  —  state 
authority  until  it  was  deemed  essential 
by  further  legislation  to  govern  them  ex- 
clusively by  national  authority.  In  fact, 
such  conclusion  is  essential  to  give  effect 
to  the  Act  of  Congress,  since  to  hold  to 
the  contrary  would  render  inefficacious 
the  regulations  provided  concerning  the 
subjects  with  which  it  dealt."  See  Kelly 
f.  Mangum,  (1916)  145  Ga.  57,  88  S.  £. 
556. 


Kurtz   v.    State,  (1886)  22    Fla.    42; 

Matter  of  Perkins,  (1852)  2  Cal.   434; 

Kelly  v.  Mangum,  (1916).  145  Ga.  57, 
88  S.  E.  556. 

An  Ohio  statute  to  regulate  the  prac- 
tice of  the  delivery  of  fugitives  from 
justice  when  demanded  by  another  state 
or  territory  was  held  to  be  valid  in  so 
far  as  its  operation  was  not  in  conflict 
with  the  laws  of  Congress.  While  it  is 
not  within  the  power  of  the  state  legis- 
lature to  make  provisions  in  conflict  with 
the  laws  of  Congress  on  the  subject,  state 
legislation  in  aid  of  congressional  enact- 
ment is  not  objectionable.  When  the 
means  by  which  the  fugitive  is  "to  be 
arrested  and  secured"  are  not  provided 
by  an  Act  of  Congress,  the  legislature  of 
a  state  may  and  should  provide  proper 
and  adequate  means  and  facilities  for 
the  accomplishment  of  such  extradition. 
Ex  p.  Amnions,   (1878)    34  Ohio  St.  518. 

State  legislation  to  supply  an  omission, 
or  in  aid  of  a  law  of  Congress,  is  valid 
and  binding.  Coffman  v.  Keightley, 
(1865)  24  Ind.  509.  See  also  Robinson 
v.  Flanders,  (1867)  29  Ind.  14;  State  v. 
Moore,  (1855)  6  Ind.  436;  Com.  v.  Hall, 
(1857)  9  Gray  (Mass.)  262;  Com.  v. 
Tracy,  (1843)  5  Met.  (Mass.)  536. 

Providing  for  arrest  before  demand. — 

It  is  competent  for  a  state  to  provide  by 
statute  for  the  arrest  and  detention  of  a 
fugitive  from  justice  until  his  surrender 
shall  be  demanded  in  accordance  with  the 


Abt.  IV,  sec.  2]  CONSTITUTION  261 

VI.  Power  of  Governor 

1.  To  Make  Demand. —  The  governor  of  a  state  is  not  authorized  to  make 
a  demand  unless  the  party  is  charged  in  the  regular  course  of  judicial  pro- 
ceedings. 

Kentucky  v.  Dennison,  (1860)  24  How.  ordination    to    the    judicial    department, 

104,  16  U.  S.   (L.  ed.)   717,  wherein  the  where  rights  of  person   or  property  are 

court   said :      "  The   Constitution   having  concerned,   and   its   duty   in   those   cases 

established    the   right   on   one   part    and  consists   only   in    aiding   to   support   the 

the   obligation   on   the  other,   it  became  judicial    process    and    enforcing    its    au- 

necesaary  to  provide  by  law  the  mode  of  thority,  when   its   interposition  for  that 

carrying  it  into  execution.    The  governor  purpose  becomes  necessary,  and  is  called 

of  the  state  could  not,  upon  a  charge  made  for  by  the  judicial  department."    See  also 

before   him,    demand   the    fugitive;    for,  Appleyard  r.  Massachusetts,    (1906)    203 

according  to   the  principles   upon   which  TJ.  S.  222,  17  S.  Ct.  122,  51  U.  S.  (L.  ed.) 

all  of  our  institutions  are  founded,  the  161,  7  Ann.  Cas.  1073. 
executive  department  can  act  only  in  sub- 

2.  To  Issue  Warrant  of  Arrest. —  The  governor  of  a  state  where  a  fugi- 
tive is  found  cannot  lawfully  issue  a  warrant  of  arrest  without  a  law  of  the 
state  or  an  Act  of  Congress  to  authorize  it. 

Kentucky  t.  Dennison,  (1860)  24  How.  A  provision  in  a  requisition  made  by 

104,  16  U.  S.    (L.  ed.)    717.  the  governor  of  the  demanding  state,  that 

'•  this   state  will   not  be   responsible   for 

The    power    of    interstate    extradition  any  expense  attending  the  execution   of 

cannot  t>e  exercised  by  the  chief  execu-  this  requisition  for  the  arrest  and  deliv- 

tive  of  a  state  on  the  ground  of  comity  ery  of  fugitives  from  justice,"  was  a  mat- 

or  public  policy.     Not   only   the   power,  ter  for  the  consideration  of  the  governor 

but  the  manner  of  its  exercise,  is  based  of  the  state  of  asylum,  but  is  not  ground 

exclusively    on    the    Constitution    of   the  for  release  of  the  accused  person  on  habeas 

United  States,  and  the  law  of  Congress  corpus  after  the  governor  has  honored  the 

Saased     in    pursuance    thereof.      Ex    p.  requisition.     Marbles   v.   Creecy,    (1909) 

lorgan,  (1863)   20  Fed.  301.  215   U.   S.    63,    30   S.   Ct.   32,   64   U.    fe. 

(L.  ed.)  92. 

3.  As  to  Alleged  Race  Prejudice. — "  It  is  clear  that  the  executive 
authority  of  a  State  in  which  an  alleged  fugitive  may  be  found*  and  for 
whose  arrest  a  demand  is  made  in  conformity  with  the  Constitution. and 
laws  of  the  United  States,  need  not  be  controlled  in  the  discharge  of  his 
duty  by  considerations  of  race  or  color,  nor  by  a  mere  suggestion  —  cer- 
tainly not  one  unsupported  by  proof,  as  was  the  case  here  —  that  the  alleged 
fugitive  will  not  be  fairly  and  justly*  dealt  with  in  the  State  to  which  it  is 
sought  to  remove  him  nor  be  adequately  protected,  while  in  the  custody  of 
such  State,  against  the  action  of  lawless  and  bad  men.  The  court  that 
heard  the  application  for  discharge  on  writ  of  habeas  corpus  was  entitled  to 
assume,  as  no  doubt  the  Governor  of  Missouri  assumed,  that  the  State 
demanding  the  arrest  and  delivery  of  the  accused  had  no  other  object  in 
view  than  to  enforce  its  laws,  and  that  it  would,  by  its  constituted  tribunals, 
officers  and  representatives,  see  to  it  not  only  that  he  was  legally  tried,  with- 
out any  reference  to  his  race,  but  would  be  adequately  protected  while  in  the 
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State's  custody  against  the  illegal  action  of  those  who  might  interfere  to 
prevent  the  regular  and  orderly  administration  of  justice. ' ' 

Marbles  v.  Creecy,    (1909)    215  U.  S.  63,  30  S.  Ct.  32,  54  U.  S.    (L.  ed.)    92. 

4.  Whether  Person  Arrested  was  a  Fugitive  from  Justice. — "  Looking, 
first,  at  what  was  alleged  to  have  occurred  in  the  State  of  Colorado  touch- 
ing the  arrest  of  the  petitioner  and  his  deportation  from  that  State,  we 
do  not  perceive  that  anything  done  there,  however  hastily  or  inconsider- 
ately done,  can  be  adjudged  to  be  in  violation  of  the  Constitution  or  laws 
of  the  United  States.  We  pass  by,  both  as  immaterial  and  inappropriate, 
any  consideration  of  the  motives  that  induced  the  action  of  the  Governor 
of  Colorado.  This  court  will  not  inquire  as  to  the  motives  which  guided  the 
Chief  Magistrate  of  a  State  when  executing  the  functions  of  his  office. 
Manifestly,  whatever  authority  may  have  been  conferred  upon  the  Gov- 
ernor of  Colorado  by  the  constitution  or  laws  of  his  State,  he  was  not 
required,  indeed,  was  not  authorized  by  the  Constitution  or  laws  of  the 
United  States  to  have  the  petitioner  arrested,  unless  within  the  meaning  of 
such  Constitution  and  laws  he  was  a  fugitive  from  the  justice  of  Idaho. 
Therefore  he  would  not  have  violated  his  duty  if  it  had  been  made  a  con- 
dition of  surrendering  the  petitioner  that  evidence  be  furnished  that  he  was 
a  fugitive  from  justice  within  the  meaning  of  the  Constitution  of  the  United 
States.  Upon  the  Governor  of  Colorado  rested  the  responsibility  of  deter- 
mining, in  some  proper  mode,  what  the  fact  was.  But  he  was  not  obliged 
to  demand  proof  of  such  fact  by  evidence  apart  from  the  requisition 
papers.  As  those  papers  showed  that  the  accused  was  regularly  charged 
by  indictment  with  the  crime  of  murder  committed  in  Idaho  and  was  a 
fugitive  from  its  justice,  the  Governor  of  Colorado  was  entitled  to  accept 
such  papers,-  coming  as  they  did  from  the  Governor  of  another  State,  as 
prima  facie  sufficient  for  a  warrant  of  arrest.  His  failure  to  require  inde- 
pendent proof  of  the  fact  that  petitioner  was  a  fugitive  from  justice  cannot 
be  regarded  as  an  infringement  of  any  right  of  the  petitioner  under  the 
Constitution  or  laws  of  the  United  States. ' ' 

Pettibone  r.  Nichols,  (1906)  203  U.  S.  192,  27  S.  Ct.  Ill,  51  U.  S.  (L.  ed.)  148, 
7  Ann.  Cas.  1047. 

VII.  Bight  to  Surrender  Fugitive  a  Second  Time  for  Same  Offense 

The  governor  of  a  state  in  which  a  person  charged  with  crime  in  another 
state  is  found,  may  issue  a  second  warrant  for  his  arrest  based  upon  a  sec- 
ond indictment  for  the  same  offense,  though  he  was  surrendered  on  the  first 
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indictment,  which  was  dismissed,  when  it  does  not  appear  that  had  been 
put  in  jeopardy  on  the  first  indictment. 

Bassing  t?.  Cady,  (1908)  208  U.  8.  386,  28  8.  Ct.  392,  52  U.  S.  (L.  ed.)  540, 
13  Ann.  Cas.  905. 

Vm,  Absolute  Bight  to  Demand  and  Correlative  Duty  to  Surrender 

This  clause  gives  the  right  to  the  executive  authority  of  the  state  to 
demand  the  fugitive  from  the  executive  authority  of  the  state  in  which  he 
is  found;  the  right  given  to  "  demand  "  implies  that  it  is  an  absolute 
right ;  and  it  follows  that  there  must  be  a  correlative  obligation  to  deliver* 
without  any  reference  to  the  character  of  the  crime  charged,  or  to  the 
policy  or  laws  of  the  state  to  which  the  fugitive  has  fled. 

Kentucky  r.  Dennison,  (1860)  24  How.  "Whether  Congress  might  not  provide 

103,  16  U.  S.   (L.  ed.)   717.     See  also  In  for    the    compulsory    restoration   to    the 

re  Opinion  of  the  Justices  to  the  Gov-  state  of  parties  wrongfully  abducted  from 

ernor  and  Council,  (1909)  201  Mass.  799,  its    territory    upon    application    of    the 

89  X.   E.   174;   Ex  p.  Thompson,    (1915)  narties,  or  of  the  state,  and  whether  such 

85  X.  J.  Eq.  221,  96  Atl.  102.  provision  would  not  greatly  tend  to  the 

public    peace   along   the   borders   of    the 

When   the   executive   authority   of  the  several  states,  are  not  matters  for  present 

state   where   the   law  has   been   violated  consideration.     It  is  sufficient  now  that 

makes  a  demand  in  accordance  with  the  no  meana  for  such  redress  through  the 

statutes  upon  the  executive  of  the  state  courts  of  the  United  States  have  as  yet 

into  which  the  offender  has  fled,  as  has  been  provided."    Mahon  t?.  Justice,  (1888) 

been  done  in  the  case  at  bar,  it  becomes,  127  U.  S.   706,  8  S.  Ct.   1204,  32  U.  £. 

under  the  Federal  Constitution  and  laws,  (L.  ed.)   283. 
u  the  duty  of  the  executive  of  the  state 

where  the  fugitive  is  found  to  cauee  him  If  a  fugitive  is  charged  with  crime  in 

to  be  arrested,  surrendered,  and  delivered  the  state  of  asylum,  the  demands  of  the 

to  the  appointed  agent  of  the  demanding  executive     authority     of     another     state 

state  to  be  taken  to  that  state."     Ex  p.  should  be  subordinate  to  the  operation  of 

Walters,   (1914)   106  Miss.  439,  64  So.  2.  the  laws  of  his  place  of  refuge.     In  re 

Opinion  of  the  Justices,  (1909)  201  Mass. 

The  right  of  extradition  is  not  depend-  609,  89  N.  E.  174,  24  L.  R.  A.    (N.  S.) 

ent    on    interstate    comity,    courtesy,    or  799. 
contract.      Ex   p.   Thompson,    (1915)    85 
N.  J.  Eq.  221,  96  Atl.  102. 

.  IX.  Hearing  Before  the  Governor 

The  person  demanded  has  no  constitutional  right  to  be  heard  before  the 
Governor  on  the  questions  whether  the  person  demanded  has  been  substan- 
tially charged  with  a  crime,  and  whether  he  is  a  fugitive  from  justice. 

Munsey  v.  Clough,  (1904)  196  U.  S.  364,  25  S.  Ct.  282,  49  U.  S.  (L.  ed.)  515; 
Em  p.  Thompson,  (1915)  85  N.  J.  Eq.  221,  96  Atl.  102. 

X.  Fugitive  From  Justice 

1.  In  General. — A  contention  that  the  person  whose  deportation  is  sought, 
had  no  belief  when  he  left  the  state  in  which  he  is  alleged  to  have  com- 
mitted a  criminal  offense,  that  he  had  violated  its  criminal  laws,  and  there- 
fore could  not  be  deemed  a  fugitive  from  its  justice,  cannot  be  sustained. 
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Appleyard  v.  Massachusetts,  (1906)  203 
U.  S.  222,  27  S.  Ct.  122,  51  U.  S.  (L.  ed.) 
161,  7  Ann.  Cas.  1073.  See  also  Ex  p. 
Reggel,  (1885)  114  U.  S.  650,  5  S.  Ct. 
1148,  29  U.  S.   (L.  ed.)   250. 

The  provisions  of  the  Act  of  Congress 
expressly  or  by  necessary  implication  pro- 
hibit the  surrender  of  a  person  in  one 
state  for  removal  as  a  fugitive  to  another 
where  it  clearly  appears  that  the  person 
was  not  and  could  not  have  been  a  fugitive 
from  the  justice  of  the  demanding  state. 
Innes  t?.  Tobin,  (1915)  240  U.  S.  127,  36 
6.  Ct.  290,  60  U.  S.   (L.  ed.)   562. 

To  be  a  fugitive  from  justice,  it  is  not 
necessary  that  the  person  charged  should 
have  left  the  state  m  which  the  crime  is 
alleged  to  have  been  committed,  after  an 
indictment  found,  or  for  the  purpose  of 


avoiding  prosecution  anticipated  or  be- 
gun, but  simply  that  within  another  state 
he  committed  that  which,  by  its  laws, 
constitutes  a  crime;  and,  when  he  is 
sought  to  be  subjected  to  its  criminal 
process  for  his  offense,  he  has  left  its 
jurisdiction  and  is  found  within  the  ter- 
ritory of  another  state.  Ex  p.  Galbreath, 
(1913)  24  N.  D.  582,  139  N.  W.  1050. 

Principal  not  present  at  commission  of 
crime. —  A  person  may  be  a  principal  in 
the  commission  of  a  crime  and  not  be 
present  at  the  scene  thereof  at  the  time 
of  its  commission,  and  if  he  was  not  in 
the  state  at  the  time  a  crime  was  com- 
mitted he  would  not  be  a  fugitive  from 
justice  under  the  federal  constitutional 
provision.  Ex  p.  Shoemaker,  (1914)  25 
Cal.  App.  551,  144  Pac.  985. 


2.  Presence  at  Time  Act  Committed.—  Under  the  Act  of  Congress,  to  be 
subject  to  surrenders  person  must  have  been  present  in  the  state  at  the 
time  the  crime  is  alleged  to  have  been  committed.  He  can  thus  only  be 
considered  as  a  fugitive  from  justice. 


(Hyatt  v.  Corkran,  (1902)  188  U.  S.  691, 
23  S.Ct.  456,  47  U.  S.   (L.  ed.)   657. 

It  is  not  necessary,  however,  that  the 
criminal  should  do  within  the  state  every 
act  necessary  to  complete  the  crime.  If 
he  does  there  an  overt  act  which  is  and 
is  intended  to  be  a  material  step  toward 


accomplishing  the  crime,  and  then  absents 
himself  from  the  state  and  does  the  rest 
elsewhere,  he  becomes  a  fugitive  from 
justice,  when  the  crime  is  complete,  if  not 
before.  Strassheim  r.  Daily,  (1911)  221 
U.  S.  280,  31  S.  Ct.  558,  55  U.  S.  (L.  ed.) 
736. 


3.  Motive  Inducing  Departure. —  For  purposes  of  extradition  between 
the  states,  it  does  not  matter  what  motive  induced  the  departure. 


Drew  v.  Thaw,  (1914)  235  U.  S.  432, 
35  S.  Ct.  137,  59  U.  S.    (L.  ed.)    302. 

While  it  is  competent  for  a  complain- 
ant seeking  a  discharge  by  writ  of  habeas 
corpus  to  show  that  he  was  not  a  fugitive, 
his  motive  or  purpose  in  leaving  the  de- 
manding state,  or  the  knowledge  of  such 


leaving  without  objection,  on  the  part  of 
the  authorities  of  such  state,  is  imma- 
terial; his  return  is  required  if  he  was 
within  the  state  when  the  alleged  crime 
was  committed  and  afterwards  left  it. 
Worth  v.  Wheafcley/  (1915)  183  Ind.  598, 
108  N.  E.  958. 


XI.  Indictment  or  Warrant 

"  It  is  also  true  that,  so  far  as  the  Constitution  and  laws  of  the  United 
States  are  concerned,  the  Qovernor  of  Missouri  could  not  legally  have 
issued  his  warrant  of  arrest  unless  the  accused  was  charged  with  what  was 
made  by  Mississippi  a  crime  against  its  laws  and  was  a  fugitive  from  jus- 
tice. But  those  facts  were  determinable  in  any  way  deemed  satisfactory 
by  that  executive,  and  he  was  not  bound  to  demand  —  although  he  may 
have  required  if  the  circumstances  made  it  proper  to  do  so  —  proof  apart 
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from  proper  requisition  papers  that  the  accused  was  so  charged  and  was  a 
fugitive  from  justice.  He  was,  no  doubt,  at  liberty  to  hear  independent 
evidence  showing  that  the  act  with  which  the  accused  was  charged  by  indict- 
ment was  not  made  criminal  by  the  laws  of  Mississippi  and  that  he  was  not 
a  fugitive  from  justice.  No  such  proof  appears  to  have  been  offered  to  the 
Governor  or  to  the  court  below.  But  the  official  documents,  reasonably 
interpreted,  made  a  prima  facie  case  against  the  accused  .as  an  alleged  fugi- 
tive from  justice  and  authorized  that  executive  to  issue  his  warrant  of 
arrest  as  requested  by  the  Governor  of  Mississippi." 


Marbles  v.  Creecy,  (1909)  215  U.  8. 
03,  30  S.  Ct.  32,  54  U.  S.   (L.  ed.)   92. 

The  obligation  of  the  executive  of  a 
state  to  deliver  up  a  fugitive  from  justice 
on  demand  of  the  executive  authority  of 
another  state  only  arises  when  the  fugi- 
tive is  charged  legally  with  crime  within 
the  state  demanding  the  surrender  and 
having  jurisdiction  of  the  offense.    In  re 


Waterman,  (1907)  29  Nev.  288,  89  Pac. 
291,  13  Ann.  Cas.  926,  11  L.  R.  A. 
(N.  S.)   424. 

On  habeas  corpus,  it  is  sufficient  if  the 
defendant  is  substantially  charged  in  the 
indictment  with  a  crime.  Strassheim  v» 
Daily,  (1911)  221  U.  S.  280,  31  S.  Ct 
558,  55  U.  6.    (t.  ed.)    735. 


Delivery  up  on  sworn  complaint. —  The  delivery  up  of  an  alleged  fugitive 
from  justice  against  whom  a  complaint  for  the  crime  of  securing  prop- 
erty by  false  pretenses  has  been  sworn  to  and  is  pending  before  a  justice 
of  the  peace  of  the  state  having  jurisdiction  conferred  upon  him  by  the 
laws  of  that  state,  is  authorized,  in  view  of  the  provisions  of  this  clause 
and  section  5278,  R.  S.,  in  so  far  as  it  authorizes  the  delivery  up  of  an 
alleged  fugitive  upon  such  an  affidavit,  is  valid. 


Matter  of  Strauss,  (1905)  197  U.  S. 
325,  26  S.  Ct.  535,  49  U.  S.  (L.  ed.) 
774. 

The  reason  of  the  rule  ordinarily '  re- 
quiring the  presentment  of  an  indictment 
or  the  making  of  an  affidavit  before  one 
ran  be  extradited,  is  that  there  shall 
appear  in  the  proceedings  either  the  find- 
ing by  a  grand  jury  of  the  facts  justify- 
ing- an  official  presentment,  or  an  affidavit 
of  some  credible  person  having  personal 
knowledge  of  the  facts.  In  such  case 
and  before  trial  the  law  could  well  with- 
hold its  hand,  upon  the  action  of  an  officer 
having  no  information  touching  the  of- 
fense charged,  and  deny  the  demanding 
state  the  right  of  extradition  upon  an 
ex  parte  showing  by  one  having  no  knowl- 
edge in  fact  of  the  real  transaction.  But 
where,  a  party  has  been  legally  charged 
under  the  laws  of  the  state  with  an 
offense,  and  this  case  has  been  prosecuted 
and  conviction  and  judgment  found 
against  him  affirming  the  truth  of  the 
matters  contained  in  the  information  and 
adjudging    all    the   consequences    of    con- 


viction, it  would  seem  that  in  reason  that 
after  such  conviction  he  could  be  ex- 
tradited. Bergman  v.  State,  (1910)  00 
Tex.  Crim.  8,  130  S.  W.  174. 

Although  a  complaint  may  be  bad  as  a 
pleading  and  would  be  so  held  upon  a 
motion  to  quash  or  other  direct  proceed- 
ing attacking  the  same,  still  it  may  be 
sufficient  to  charge  a  person  with  a  crime 
within  the  meaning  of  the  'federal  Con- 
stitution. Dragisick  t>.  Jeffries,  (Mich. 
1917)  161  N.  W.  881. 

The  affidavit  must  be  sworn  to  as  to 
some  fact  certain  and  not  upon  informa- 
tion and  belief.  Ex  p.  Owen,  (1913)  10 
Okla.  Crim.  284,  136  Pac.  197,  Ann.  Caa. 
1916A  522. 

Three  things  are  necessary,  under  this 
constitutional  provision  and  the  congres- 
sional enactment,  in  order  to  authorize 
the  executive  of  one  state  to  order  the 
return  of  a  fugitive  from  justice  to  the 
state  in  which  the  crime  was  committed: 
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First,  the  accused  must  be  demanded  as  a  with   having  committed   a   crime   in   the 

fugitive  from  justice  by  the  executive  of  demanding  state;    and,  third,  a  copy  of 

the  state  from  which  he  jled;  second,  the  the  indictment  or  affidavit  must  be  certi- 

demand  must  be  accompanied  by  a  copy  of  fied  to  by  the  executive  of  the  demanding 

the  indictment,  or  an  affidavit  made  be-  state.      Thorp    v.    Metzgcr,     (1913)     77 

fore  a  magistrate,  charging  the  fugitive  Wash.  62,  137  Pac.  330. 


XII.  Removed  by  Abuse  of  Legal  Process  or  Kidnapped 

Except  in  the  case  of  a  fugitive  surrendered  by  a  foreign  government, 
there  is  nothing  in  the  Constitution,  treaties,  or  laws  of  the  United  States 
which  exempts  an  offender,  brought  before  the  courts  of  a  state  for 
an  offense  against  its  laws,  from  trial  and  punishment,  even  though 
brought  from  another  state  by  unlawful  violence,  or  by  abuse  of  legal 
process. 

LaBoelles  v.  Georgia,   (1893)    148  U.  S.  specified    time    from    the    arrest,    during 

543,  13  S.  Ct.  687,  37  U.  8.  (L.  ed.\  549.  which  period  the  prisoner  has  an  oppor- 
tunity   to    institute    habeas    corpus    pro- 

On    a    deportation    from    Colorado    to  ceedings.     Extradition    Act   of    1870,    33 

Idaho,  and  upon  allegations  that  it  was  and  34  Vict.  C.  52,  §  11;  2  Butler  on  the 

obtained    by    fraud    and    connivance,    the  Treaty-Making    Power,    §    436;    1    Moore 

Supreme  Court  of  the  United  States  said:  on    Extradition,   741,    742.     There   is   no 

"That  he  had  no  reasonable  opportunity  similar  act  of  Congress   in  respect  of  a 

to  present  these  facts  before  being  taken  person  arrested  in  one  of  the  States  of  the 

from  Colorado  constitutes  no  legal  reason  Union  as  a  fugitive  from  the  justice  of 

why   he  should   be  discharged   from    the  another  State.    The  speediness,  therefore, 

custody    of    the    Idaho    authorities.      No  with  which  the  Idaho  agent  removed  the 

obligation  was  imposed  by  the  Constitu-  accused   from   Colorado  cannot   be  urged 

tion  or  laws  of  the  United   States  upon  as   a  violation   of  a  constitutional  right 

the  agent  of  Idaho  to  so  time  the  arrest  and  constitutes  no  legal   reason  for  dis- 

of  the  petitioner  and  so  conduct  his  de-  charging   him    from    the   custody   of    the 

portation  from  Colorado,  as  to  afford  him  State   of   Idaho."     Pettibone   v.   Nichols, 

a  convenient  opportunity,  before  some  ju-  (1906)    203  U.  S.  192,  27  S.  Ct.  Ill,  51 

dicial  tribunal  sitting  in  Colorado,  to  test  U.  S.  (L.  ed.)   148,  7  Ann.  Cas.  1047.   See 

the  question   whether  he  was  a   fugitive  also  Kerr  v.   Illinois,    (1886)    119   U.  S. 

from    justice   and    as    such    liable,   under  436,  7  S.  Ct.  225,  30  U.  S.   (L.  ed.)   421; 

the   act   of  Congress,   to  be   conveyed   to  Mahon  v.  Justice,    (1888)    127  U.  S.  700, 

Idaho   for    trial    there.      In    England,    in  8  S.  Ct.  1204,  32  U.  S.  (L.  ed.)  283;  Cook 

the  case  of  one  arrested  tor  the  purpose  v.  Hart,   (1892)    146  U.  S.  183,  13  S.  Ct. 

of  deporting  him  to  another  country,  it  140,   36   U.    S.    (L.   ed.)    934;    Adams   f?. 

is  provided   that   there  shall  be  no   sur-  New  York,    (1904)    192  U.  S.  585,  24  S. 

render  of  the  accused  to  the  demanding  Ct    373,  48  U.  S.   (L.  ed.)   575. 
country  until  after   the  expiration  of  a 


XIII.  Trial  for  Other  Offense  Than  Stated  in  Requisition 

Upon  a  fugitive's  surrender  to  the  state  demanding  his  return  in  pur- 
suance of  national  law,  he  may  be  tried  in  the  state  to  which  he  is  returned 
for  any  other  offense  than  that  specified  in  the  requisition  for  his  rendition, 
and  in  so  trying  him  against  his  objection  no  right,  privilege,  or  immunity 
secured  to  him  by  the  Constitution  and  laws  of  the  United  States  is  thereby- 
denied. 

Laacelles  v.  Georgia,  (1S93)   148  U.  S.  540,  13  8.  Ct.  687,  37  U.  S.  <U  ed.)  649, 
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XIV.  Writs  of  Habeas  Corpus 

11  The  duty  of  a  Federal  court  to  interfere,  on  habeas  corpus,  for  the 
protection  of  one  alleged  to  be  restrained  of  his  liberty  in  violation  of  the 
Constitution  or  laws  of  the  United  States,  must  often  be  controlled  by 
the  special  circumstances  of  the  case,  and  unless  in  some  emergency  demand- 
ing prompt  action  the  party  held  in  custody  by  a  state  and  seeking  to  be 
enlarged  will  be  left  to  stand  his  trial  in  the  state  court,  which,  it  will  be 
assumed,  will  enforce  —  as  it  has  the  power  to  do  equally  with  a  court 
of  the  United  States  (Robb  v.  Connolly,  111  U.  S.  624,  637)— any  right 
secured  by  the  Supreme  Law  of  the  land." 


Pettibone  v.  Nichols,  (1906)  203  U.  6. 
192,  27  8.  Ct.  Ill,  51  U.  S.  (L.  ed.)  148, 
7  Ann.  Oas.   1047. 

The  courts  of  the  United  States  hare 
jurisdiction  on  habeas  corpus,  to  dis- 
charge from  custody  a  person  who  is 
restrained  of  his  liberty  m  violation  of 
the  Constitution  or  laws  of  the  United 
States,  although  he  may  be  held  under 
state  process  for  an  alleged  offense 
against  the  laws  of  such  state.  The  right 
of  one  state  of  the  Union  to  demand 
from  another  the  delivery  of  a  person 
who  has  fled  from  justice  depends  upon 
the  Constitution  of  the  United  States, 
and  the  mode  of  proceeding  and  the  evi- 
dence necessary  to  support  such  demand 
are  prescribed  by  the  statutes  of  the 
United  States.  It  therefore  follows  that, 
when  the  executive  of  a  state,  upon  whom 
a    demand   has   been   made  for   the   sur- 


render of  a  fugitive  from  justice,  causes, 
by  virtue  of  his  warrant,  the  arrest  of 
the  person  charged  as  a  fugitive  from  the 
justice  of  another  state,  the  prisoner  is 
in  custody  under  color  of  authority  de- 
rived from  the  Constitution  and  laws 
of  the  United  States,  and  is  entitled  to 
invoke  the  judgment  of  its  courts  as  to 
the  legality  of  his  arrest.  En  p.  Daw- 
son,  (1897)   83  Fed.  306. 

It  is  competent  for  a  federal  court  to 
issue  a  writ  of  habeas  corpus,  because 
Congress  has  given  jurisdiction  to  the 
courts  .  and  judges  of  the  United  States 
to  issue  such  writs  in  cases  of  prisoners 
who  are  in  jail  or  in  custody  in  viola- 
tion of  the  Constitution  or  any  law  of 
the  United  States.  Em  p.  McKean, 
(1878)  3  Hughes  (U.  S.)  23,  16  Fed. 
Cas.  No.  8,848. 


It  is  competent  for  the  courts  of  a  state,  or  for  any  of  her  judges  having 
power,  under  her  laws,  to  issue  writs  of  habeas  corpus,  to  determine,  upon 
writ  of  habeas  corpus,  whether  the  warrant  of  arrest  and  the  delivery  of  the 
fugitive  to  the  agent  of  the  demanding  state  were  in  conformity  with  the 
statutes  of  the  United  States ;  and  if  so,  to  remand  him  to  the  custody  of 
the  agent  of  that  state. 


Robb  t>.  Connolly,  (1884)  111  U.  S. 
639,  4  S.  Ct.  544,  28  U.  S.  (L.  ed.)  542. 
See  also  Com.  v.  Philadelphia  County 
Prison,  (1908)  220  Pa.  St.  401,  69  Atl. 
916,  21  L.  R.  A.   (N.  S.)   939. 

**In  extradition  proceedings,  even 
when  as  here  a  humane  opportunity  is 
afforded  to  test  them  upon  habeas  cor- 
pus, the  purpose  of  the  writ  is  not  to 
substitute  the  judgment  of  another  tri- 
bunal upon  the  facts  or  the  law  of  the 
matter  to  be  tried.  The  Constitution 
aays  nothing  about  habeas  corpus  in  this 
connection,  but  peremptorily  requires 
that  upon  proper  demand  the  person 
charred  shall  be  delivered  up  to  be  re- 


moved to  the  state  having  jurisdiction 
of  the  crime.  Article  4,  §  2.  Pettibone 
r.  Nichols,  203  U.  S.  192,  205.  There 
is  no  discretion  allowed,  no  inquiry  into 
motives.  Kentucky  v.  Dennison,  24  How. 
66;  Pettibone  v.  Nichols,  203  U.  S.  192, 
203.  The  technical  sufficiency  of  the  in- 
dictment is  not  open.  Munsey  v.  Clough, 
196  U.  S.  364,  373."  Drew  v.  Thaw, 
(1914)  235  U.  S.  432,  35  S.  Ct.  137,  50 
U.   S.    (L.  ed.)    202. 

Whenever  the  executive  of  a  state, 
upon  whom  .such  a  demand  has  boon 
made,  by  virtue  of  his  warrant,  causos 
the  arrest  for  delivery  of  a  person  chanr<»  1 
as  a  fugitive  from  the  justice  of  another 
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state,  the  prisoner  is  held  in  custody  only  624,  4  S.  Ct.  544,  28  U.  S.   (L.  ed.)   542, 

under  color  of  authority  derived  from  the  for,  although  the  party  is  restrained  of 

Constitution    and    laws    of    the    United  his  liberty  under  color  of  authority  de- 

States,  and  is  entitled  to  invoke  the  judg-  rived  from  the  laws  of  the  United  States, 

meat   of  the  judicial  tribunals,  whether  he  is  not  in  the  custody  of,  or  under  re- 

of  the  state  or  of  the  United  States,  by  strain t  by,  an  officer  of  the  United  States, 

the  writ  of  habeas  corpus,  upon  the  law-  Roberts  v.  Reilly,  (1886)   116  U.  S.  94,  6 

fulness   of  his  arrest   and  imprisonment.  S.  Ct.  691,  29  U.  S.    (L.  eft.)    544.     Bee 

The    jurisdiction    of    the    courts    of    the  also  Ex  p.  Brown,    (1886)   28  Fed.  663, 

states  is  not  excluded  in  such  cases,  as  that  the  federal   and   state  courts  have 

was  adjudged  by  this  court  in  the  case  concurrent  jurisdiction, 
of   Robb  t\   Connolly,    (1884)    111   U.   S. 

Merits  not  inquired  into. —  "  When,  as  here,  the  identity  of  the  person,  the 
fact  that  he  is  a  fugitive  from  justice,  the  demand  in  due  form,  the  indict- 
ment by  a  grant  jury  for  what  it  and  the  Governor  of  New  York  allege  to 
be  a  crime  in  that  state  and  the  reasonable  possibility  that  it  may  be  such, 
all  appear,  the  constitutionally  required  surrender  is  not  to  be  interfered 
with  by  the  summary  process  of  habeas  corpus  upon  speculations  as  to 
what  ought  to  be  the  result  of  a  trial  in  the  place  where  the  Constitution 
provides  for  its  taking  place." 

Drew  v.  Haw,  (1914)  235  U.  8.  432,  35  S.  Ct.  137,  69  V.  8.  (L.  ed.)  308. 


ARTICLE   IV,   SECTION  2 

"  No  person  held  to  service  or  labor  in  one  state,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of  any  law  or  regulation 
therein,  be  discharged  from  such  service  or  labor,  but  shall  be  deliv- 
ered up  on  claim  of  the  party  to  whom  such  service  or  labor  may 
be  due." 


I.  Object  of  the  Clause, 
II.  Legislation  by  Congress,  269. 

1.  Validity,  269. 

2.  Exclusiveness  of  Power  of  Congress,  270. 

III.  Slave  Taken  by  Master  into  a  Free  State,  271. 

IV.  Reclamation  from  Unorganized  Territorial  Possessions,  271. 
V.  State  Statute  Prohibiting  Harboring  a  Slave,  272. 

VI.  State  Law  Permitting  Arrest  and  Sale  of  Runaway  Slave,  272. 

I.  Object  of  the  Clause     • 

The  object  of  this  clause  was  to  secure  to  the  citizens  of  the  slaveholding 
states  the  complete  right  and  title  of  ownership  in  their  slaves  as  property 
in  every  state  in  the  Union  into  which  they  might  escape.  Historically  it  is 
known  that  without  this  provision  the  Constitution  would  not  have  been 
adopted,  and  the  Union  could  not  have  been  formed. 

Oaborn  v.  Nicholson,    (1871)    13  Wall.  indeed,  was  so  vital  to  the  preservation 

661,  20  U.  S.  (L.  ed.)  689.  of  their  domestic  interests  and  institu- 
tions, that  it  cannot  be  doubted  that  it 

"Historically  it  is  well  known  that  constituted  a  fundamental  article,  with- 
the  object  of  this  clause  was  to  secure  out  the  adoption  of  which  the  Union  could 
to  the  citizens  of  the  slaveholding  states  not  have  been  formed.  Its  true  design 
the  complete  right  and  title  of  ownership  was  to  guard  against  the  doctrines  and 
in  their  slaves,  as  property,  in  every  principles  prevalent  in  the  nonslavehold- 
state  in  the  Union  into  which  they  might  ing  states,  by  preventing  them  from  in- 
escape  from  the  state  where  they  were  termeddling  with,  or  obstructing,  or 
held  in  servitude.  The  fuU  recognition  abolishing  the  rights  of  the  owners  of 
of  this  right  and  title  was  indispensable  slaves."  Per  Story,  J.,  in  Prigg  v.  Penn- 
to  the  security  of  this  species  of  prop-  sylvania,  (1842)  16  Pet  611,  10  U.  6. 
erty  in  all  the  slaveholding  states;   and,  (L.  ed.)    1060. 

.  II.  Legislation  by  Congress 

1.  Validity.— The  Act  of  Congress  of  Feb.  12,  1793,  c.  51  (7),  which 
provided,  that  when  a  person  held  to  labor  or  service  in  any  of  the  United 
States  escaped  into  any  other  of  the  states  or  territories,  the  person  to 
whom  such  labor  qt  service  was  due,  his  agent  or  attorney,  was  empowered 
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to  seize  or  arrest  such  fugitive  from  labor,  and  take  him  or  her  before  any 
judge  of  the  Circuit  or  District  Courts  of  the  United  States,  residing  or 
being  within  the  state,  or  before  any  magistrate  of  a  county,  city,  or  town 
corporate,  wherein  such  seizure  or  arrest  was  made ;  and  upon  proof  to  the 
satisfaction  of  such  judge  or  magistrate,  either  by  oral  evidence  or  affidavit, 
etc.,  that  the  person  so  seized  or  arrested,  under  the  laws  of  the  state  or 
territory  from  which  he  or  she  fled,  owed  service  or  labor  to  the  person 
claiming  him  or  her,  it  was  the  duty  of  such  judge  or  magistrate  to  give  a 
certificate  thereof  to  such  claimant,  his  agent  or  attorney,  which  was  suffi- 
cient warrant  for  removing  the  said  fugitive  from  labor  to  the  state  or 
territory  from  which  he  or  she  had  fled,  was  held  constitutional. 


Prigg  v.  Pennsylvania,  (1842)  16  Pet. 
616,  10  U.  S.  (L.  ed.)  1060,  wherein  the 
court  said :  "  We  hold  the  act  to  be 
clearly  constitutional  in  all  its  leading 
provisions,  and,  indeed,  with  the  excep- 
tion of  that  part  which-  confers  authority 
upon  state,  magistrates,  to  be  free  from 
reasonable  doubt  and  difficulty  upon  the 
grounds  already  stated.  As  to  the  au- 
thority so  conferred  upon  btate  magis- 
trates, while  a  difference  of  opinion  has 
existed,  and  may  exist  still  on  the  point, 
in  different  states,  whether  state  magis- 
trates are  bound  to  act  under  it,  bone  is 
entertained  by  this  court,  that  state 
magistrates  may,  if  they  choose,  exercise 
that  authority  unless  prohibited  by  state 
legislation."    See   also  Jones  t\  Van  Zandt, 


(1847)    5  How.   229,   12   U.  &.    (L.  ed.) 
122. 

The  Act  of  Congress  of  1850,  known  as 
the  Fugitive  Slave  Law,  was  constitu- 
tional. Ableman  t\  Booth,  (1858)  21 
How.  506,  16  U.  S.  (L.  ed.)  169;  Fugi- 
tive Slave  Law,  (1851)  1  Blatchf.  (U.  S.) 
635,  30  Fed.  Cas.  No.  18,261;  Matter  of 
Susan,  (1818)  2  Wheeler  Crim.  (N.  Y.) 
594,  23  Fed.  Cas.  No.  13,632;  Miller  r. 
McQuerry,  (1853)  5  McLean  (U.  S.)  469, 
17  Fed.  Cas.  No.  9,583;  Matter  of  Peter, 
2  Paine  (U.  S.)  348,  16  Fed.  Cas.  No. 
9,154;  McElvain  v.  Mudd,  (1870)  44  Ala. 
54;  Sim's  Case,  (1851)  7  Cush.  (Mass.) 
285;  Henry  v.  Lowell,  (1853)  16  Barb. 
(N.   Y.)    268. 


2.  Exclusiveness  of  Power  of  Congress. — A  state  statute  making  it  an 
offense  for  any  person  by  force  and  violence  to  take  and  carry  away  or 
cause  to  be  taken  and  carried  away,  and  to  seduce  or  cause  to  be  seduced,  or 
to  attempt  to  take,  carry  away,  or  seduce  any  negro  or  mulatto  from  any 
part  of  that  commonwealth,  with  a  design  and  intention  of  selling  and  dis- 
posing of,  or  causing  to  be  sold,  or  of  keeping  and  detaining  such  negro  or 
mulatto  as  a  slave  or  servant  for  life,  or  for  any  term  whatsoever,  was  held 
to  be  unconstitutional.  This  clause  of  the  Constitution  manifestly  contem- 
plates the  existence  of  a  positive,  unqualified  right  on  the  part  of  the  owner 
of  the  slave  which  no  state  law  or  regulation  could  in  any  way  qualify, 
regulate,  control,  or  restrain.  The  slave  was  not  to  be  discharged  from 
service  or  labor,  in  consequence  of  any  state  law  or  regulation. 


Prigg  t?.  Pennsylvania,  (1812)  16  Pet. 
(U.  6.)  619,  10  U.  S.  (L.  ed.)  1060, 
wherein  the  court  said :  "  The  funda- 
mental principle  applicable  to  all  cases 
of  this  sort  would  seem  to  be  that 
where  the  end  is  required  the  means 
«re  given,  and  where  the  duty  is  enjoined 


the  ability  to  perform  it  is  contemplated 
to  exist  on  the  .part  of  the  functionaries 
to  whom  it  is  intrusted.  The  clause  is 
found  in  the  National  Constitution,  and 
not  in  that  of  any  state.  It  does  not 
point  out  any  state  functionaries,  or  any 
state  action  to  carry  its  provisions  into 
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effect.  The  states  caimot,  therefore,  be 
compelled  to  enforce  them,  and  it  might 
well  be  deemed  an  unconstitutional  exer- 
cise of  the  power  of  interpretation  to  in- 
sist that  the  states  are  bound  to  provide 
means  to  carry  into  effect  the  duties  of 
the  national  government,  nowhere-  dele- 
gated or  intrusted  to  them  by  the  Con- 
stitution. On  the  contrary,  the  natural 
if  not  the  necessary  conclusion  is,  that 
the  national  government,  in  the  absence 
of  all  positive  provisions  to  the  contrary, 
in  bound  through  its  own  proper  depart- 
ments, legislative,  judicial,  or  executive, 
an  the  case  may  require,  to  carry  into 
effect  all  the  rights  and  duties,  imposed 
upon  it  by  the  Constitution."  See  Mat- 
ter of  Susan,  (1818)  2  Wheel.  Crim. 
(N.  Y.)  594,  23  Fed.  Cas.  No.  13.632; 
Matter  of  Perkins,  (1852)  2  Col.  424; 
Thornton's  Case,  (1849)  11  UL  335; 
Jack  v.  Martin,    (1834)    12   Wend.    (N. 


Y.)  311,  affirmed  (1835)  14  Wend.  (N 
Y.)  507;  Matter  of  Kirk.  (1846)  1  Park 
Crim.    (N.  Y.)    67. 

"Congress  have  power  to  provide  for 
the  recaption  of  fugitive  slaves.  The 
states  have  the  same  power,  so  long  as 
their  enactments  are  not  in  conflict  with 
the  Acts  of  Congress  on  the  subject.  It 
is  true  that  this  principle  was  denied  by 
Justice  Story  in  Prigg  v.  Pennsylvania, 
(1842)  16  Pet.  (U.  S.)  539.  But  that 
opinion  was  on  a  question' which  did  not 
arise  in  the  case.  It  was  one  of  the  most 
mischievous  heresies  ever  promulgated. 
It  was  never  received  as  the  true  con- 
struction of  the  Federal  Constitution,  and 
the  more  recent  case  of  Moore  <?.  Illinois, 
(1852)  14  How.  (U.  S.)  13,  shows  that 
it  was  promulgated  without  the  sanction 
of  a  majority  of  the  court."  Weaver  e. 
Fegeiy,  (1857)  29  Pa.  St.  30. 


IK.  Slave  Taken  by  Master  Into  a  Tree  State 

There  is  no  principle  of  the  common  law,  or  of  the  law  of  nations,  which 
wonld  authorize  the  recaption  of  a  slave  who  escaped  from  the  state  where 
he  was  held  in  bondage  tQ  a  state  or  territory  where  slavery  was  not  allowed 
by  law.  To  avoid  this  consequence,  and  preserve  the  harmony  of  the  states, 
the  above  provisions  were  adopted.  Where  the  slave  absconds,  the  master 
may  reclaim  him.  But  where  the  slave  is  taken  to  a  free  state  by  the  master, 
or  goes  there  with  his  assent,  the  £lave  cannot,  within  the  meaning  of  the 
Constitution,  be  said  to  be  a  fugitive  from  labor,  and  consequently  the 
master  cannot  reclaim  him. 


Giltner  v.  Gorham,  (1848)  4  McLean 
(U.  S.)  402,  10  Fed.  Cas.  No.  5,453.  See 
also  the  following  cases: 

United  States. —  Butler  v.  Hopper, 
(1806)  1  Wash.  (TJ.  8.)  499,  4  Fed.  Cas. 
No.  2,241;  Ea  p.  Simmons,  (1823)  4 
Wash.  (U.  S.)  396,  22  Fed.  Gas.  No. 
12,863. 


c.       Bulloch, 


Connecticut.—  Jackson 
(1837)    12  Conn.  40. 


Massachusetts, —  Com.  v.  Ayes,   (1836) 
IS  Pick.   (Mass.)    193. 

Mississippi. —  Berry    v.    Alsop,    (1871) 
46  Miss.  8;  Mitchell  v.  Wells,   (1859)   37 


Miss.  235;  Heirn  v.  Bridault,   (1859)   37 
Miss.  209. 

Wisconsin. —  Matter  of  Booth,  (1854) 
3  Wis.  16. 

This  clause  did  not  extend  beyond  the 
case  of  an  actual  escape  of  a  slave  from 
one  state  to  another,  and  the  New  York 
statute  declaring  that  no  person  held  as 
a  slave  should  be  imported,  introduced, 
or  brought  into  the  state  on  any  pretense 
whatever,  except  in  the  cases  mentioned 
in  the  Act,  and  that  any  person  brought 
there  as  a  slave  contrary  to  the  Act 
should  be  free,  was  held  to  be  valid. 
Lemmon  v.  People,  (1860)  20  N.  Y.  600. 


IV.  Reclamation  from  Unorganized  Territorial  Possessions 

The  constitutional  right  of  a  citizen  of  the  United  States  to  reclaim  a 
fugitive  from  his  lawful  service  extends  not  only  to  the  states  and  to  the 
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organized  territories,  but  also  to  all  the  unorganized  territorial  possessions 
of  the  United  States. 


Reclamation  of  Fugitives  from  Service 
in  Unorganized  Territories,  (1854)  6  Op. 
Atty.-Oen.  302,  wherein  the  attorney-gen- 
eral advised  that  a  fugitive  from  service 
cannot  be  protected  from  extradition  by 
any  Indian  tribe  or  nation,  for  the  In- 
dians are  themselves  the  mere  subjects 
of  the  United  States  and  have  no  power 
in  conflict  with  the  Constitution;  and 
criticised  the  previous  opinion  (Power  of 
President  to  Cause  Surrender  of  Slaves 
in  Refuge  with  Indians,  (1838)  3  Op. 
Atty.-Gen.  370)  wherein  the  attorney- 
general  advised  that  the  President  had  no 
power  to  cause  fugitive  slaves  who  had 
taken  refuge  among  the  Indians  west  of 
the  Mississippi  to  be  apprehended  and 
delivered  by  the  United  States  officers 
and  agents  to  the  owners  from  whom  such 


slaves  had  fled.  "The  Territory  west  of 
the  Mississippi  assigned  to  the  Indian 
tribes;  not  being  in  the  condition  contem- 
plated by  the  clause  referred  to,  is  not 
included  within  its  terms.  But,  as  Con- 
gress have  the  general  power  of  legisla- 
tion over  the  Indian  country  in  points 
not  inconsistent  with  treaty  stipulations, 
as  well  as  over  the  other  territories  of 
the  United  States,  and  are,  moreover,  ex- 
pressly empowered  to  regulate  commerce 
with  the  Indian  tribes,  they  may  un- 
doubtedly make  such  legislative  provi- 
sions in*  regard  to  fugitive  slaves  who 
take  refuge  in  the  Indian,  country  as  they 
may  deem  necessary  to  carry  into  effect 
the  spirit  and  design  of  this  part  of  the 
Constitution." 


V.    State  Statute  Prohibiting  Harboring  a  Slave 

A  state  statute  provided  that  "  if  any  person  shall  harbor  or  secrete  any 
negro,  mulatto,  or  person  of  color,  the  same  being  a  slave  or  servant  owing 
service  or  labor  to  any  other  persons,  whether  they  reside  in  this  state  or  in 
any  other  state  or  territory,  or  district,  within  the  limits  and  under  the 
jurisdiction  of  the  United  States,  or  shall  in  any  wise  hinder  or  prevent  the 
lawful  owner  or  owners  of  such  slaves  or  servants  from  retaking  them,  in  a 
lawful  manner,  every  such  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and  fined  not  exceeding  five  hundred  dollars,  or  imprisoned 
not  exceeding  six  months."  It  was  held  that  this  statute  was  not  in  conflict 
with  this  clause.  As  the  statute  does  not  impede  the  master  in  the  exercise 
of  his  rights,  so  neither  does  it  interfere  to  aid  and  assist  him. 

Moore  t?.  Illinois,  (1852)  14  How.  17, 
14  U.  S.  (I*  ed.)  306,  wherein  the  court 
said:  "In  view  of  this  section  of  the 
criminal  code  of  Illinois,  and  this  indict- 
ment founded  on  it,  we  are  unable  to  dis- 
cover anything  which  conflicts  with  the  pro- 
visions of  the  Constitution  of  the  United 
States  or  the  legislation  of  Congress  on 
the  subject  of  fugitives  from  labor.  It 
does  not  interfere  in  any  manner  with 
the  owner  or  claimant  in  the  exercise  of 
his  right  to  arrest  and  recapture  his 
slave.  It  neither  interrupts,  delays,  nor 
impedes  the  right  of  the  master  to  im- 
mediate   possession.      It    gives    no    im- 


munity or  protection  to  the  fugitive 
against  the  claim  of  his  master.  It  acts 
neither  on  the  master  nor  his  slave;  on 
his  right  or  his  remedy.  It  prescribes  a 
rule  of  conduct  for  the  citizens  ot  Illi- 
nois. It  is  but  the  exercise  of  the  power 
which  every  state  is  admitted  to  possess, 
of  defining  offenses  and  punishing  of- 
fenders against  its  laws."  See  Matter  of 
Perkins,  (1852)  2  Cal.  424;  State  v. 
Moore,  (1855)  6  Ind.  437;  Donnell  v. 
State,  (1852)  3  Ind.  481;  Opinion  of 
Justices,  (1861)  46  Me.  561;  Opinion  of 
Justices,    (1861)   41  N.  H.  553. 


VI.  State  Law  Permitting  Arrest  and  Sale  of  Runaway  Slave 

This  article  was  held  not  to  apply  to  the  case  of  a  runaway  slave  arrested 
in  another  state,  confined  in  jail,  and  after  advertisement  for  a  reasonable 
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time  to  notify  the  owner,  sold  at  public  auction  for  his  benefit;  the  laws  of 
the  slave  state  on  that  subject  being  matters  of  police,  essential  to  the  pro- 
tection of  its  citizens,  and  designed  for  the  protection  of  the  owner  himself. 

Landry  v.  Klopman,  (1858)  13  La.  tion  here  spoken  of  is  one  therefore  be- 
Ann.  345,  in  which  case  the  court  said:  tween  the  slave  and  his  master;  the 
"The  history  of  the  Constitution  of  the  slave  is  not  to  be  discharged  from  labor, 
United  States  shows  that  this  clause  was  but  is  to  be  given  up.  Now  this  cannot, 
introduced  into  '  the  Constitution  solely  in  our  opinion,  be  applied  to  controver- 
for  the  benefit  of  the  slaveliolding  states  sies  arising  between  two  persons  claim- 
to  enable  them  to  reclaim  their  fugitive  ing  the  ownership  of  a  slave  depending 
slaves  who  should  escape  into  oth^r  states  upon  the  laws  of  different  states,  al- 
where  slavery  is  not  tolerated/  Story  though  the  slave  was  a  fugitive  from 
Const.,  sec.  952.  And  the  language  of  labor;  for  the  slave  is  not  discharged 
the  clause  clearly  shows  that  this  was  from  labor  or  service,  but  the  right  to 
the  intention.  It  declares  that  no  per-  his  service  or  labor  is  the  subject-matter 
son  held  to  labor,  shall,  in  consequence  of  a  controversy  between  others,  in  which, 
of  any  law  or  regulation,  be  discharged  in  a  legal  point  of  view,  he  has  no 
from  such  service  or  labor.  13m  regula-  interest'1 
11  7.  a  A.— 10 


ARTICLE  IV,   SECTION  8 

11  New  states  may  be  admitted  by  the  Congress  into  this  Union;  bnt  no 
new  state  shall  be  formed  or  erected  within  the  jurisdiction  of  any 
other  state;  nor  any  state  be  formed  by  the  junction  of  two  or  more 
states,  or  parts  of  states,  without  the  consent  of  the  legislatures  of 
the  states  concerned  as  well  as  of  the  Congress." 

I.  Power  of  Congress  Limited  to  Admission,  274. 
II.  Authority  to  Acquire  Territory,  275. 

III.  Conditions  Prescribed  by  Congress,  275. 

IV.  Consent  op  Legislature  op  State  Concerned,  276. 
V.  Effect  of  Admission,  276. 

1.  Transfer  of  Causes  to  Federal  and  State  Courts,  276. 

2.  Jurisdiction  over  Indian  Reservation,  277. 

3.  Effect  on  Indian  Treaties,  277. 

4.  Laws  Passed  by  Territorial  Legislature  After  Admission,  278. 
6.  Rights  Remaining  in  the  National  Government,  278. 

a.  Laws  of  Congress  Extend  over  New  State,  278. 
6.  Public  and  Unoccupied  Lands,  279. 

c.  Exemption  of  Property  of  United  States  from  Taxation,  279. 
6.  Rights  Acquired  by  a  New  State,  279. 

a.  On  Equal  Footing  with  the  Old  States,  279. 

b.  General  Civil  and  Criminal  Jurisdiction,  280. 

c.  Title  to  Property  Owned  by  Territory,  281. 

d.  Tide  to  Shore  or  Tide  Lands,  281. 

6.  Effect  of  United  States  Patent  to  Shore  Lands,  281. 
/.  Control  of  Navigable  Waters,  282. 
g.  Right  of  Eminent  Domain,  282. 
VI.  When  Representation  in  Congress  Begins,  283. 

I.    Power  of  Congress  Limited  to  Admission. 

When  a  new  state  is  admitted  into  the  Union,  it  is  so  admitted  with  all 
of  the  powers  of  sovereignty  and  jurisdiction  which  pertain  to  the  original 
states,  and  that  such  powers  may  not  be  constitutionally  diminished,  im- 
paired or  shorn  away  by  any  conditions,  compacts  or  stipulations  embraced 
in  the  act  under  which  the  new  state  came  into  the  Union,  which  would  not 
be  valid  and  effectual  if  the  subject  of  congressional  legislation  after 
admission. 

Coyle  v.  Smith,  (1911)  221  U.  S.  550,  gress  has  no  creative  power  in  that  re- 
Si  S.  Ct.  688,  55  U:  S.   (L.  ed.)    853.  sped,  and  cannot  admit  into  this  Union 

any  territory,  district,  or  other  political 

Congress    can    admit    new    states    into       entity  less  than  a  state.    And  such  *tate 

this  Union,  but  cannot  form  states.    Con-      must    exist,    as   a    separate    independent 

[274] 


Art.  IV,  sbc.  3] 


CONSTITUTION 


275 


body  politic,  before  it  can  be  admitted 
under  this  clause  of  the  Constitution, 
and  there  is  no  other  clause.  The  new 
state  which  Congress  may  admit,  by 
rirtue  of  this  clause,  does  not  owe  its 
existence  to  the  fact  of  admission,  and 
does  not  begin  to  exist  coeval  with  that 
fact;  for,  if  that  be  so,  then  Congress 
makes  the  state;  for  no  other  power 
but  Congress  can  admit  a  state  into  the 
Union. 

Act  for  Admission  of  West  Virginia 
into  Union,  (1862)  10  Op.  Atty.-Gen.  427. 
See  also  Permoli  r.  Municipality  No.   1, 


(1846)  3  How.  609,  11  U.  S.  (L.  ,ed.) 
739,  wherein  the  court  said:  "  No  funda- 
mental principles  could  be  added  by  way 
of  amendment,  as  this  would  have  been 
making  part  of  the  state  constitution  J 
if  Congress  could  make  it  in  part,  n 
might,  in  the  form  of  amendment,  make 
it  entire." 

Congress  hat  no  power  to  change  the 
boundaries  of  a  state  as  they  were  fixed 
by  it  when  that  state  was  admitted  to 
the  Union.  State  r.  Muncie  Pulp  Co., 
(1907)   119  Tenn.  47,  104  S.  W.  437. 


II.  Authority  to  Acquire  Territory 

The  power  to  acquire  territory  is  authorized  by  the  power  to  enlarge  the 
number  and  limits  of  the  United  States  by  the  admission  of  new  states  into 
the  Union,  and  this  includes  the  power  to  govern  the  same  by  Congress  in 
the  meantime  and  until  the  territory  is  deemed  fitted  for  statehood. 


Nelson  v.  U.  S.,  (1887)  30  Fed.  115. 
See  also  infra,  this  section  of  the  Con- 
stitution, the  clause  that  "The  Congress 
shall  have  power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  be- 


longing to  the  United  States;  and  noth- 
ing in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the 
United  States,  or  of  any  particular 
state,"  p.  284. 


m.  Conditions  Prescribed  by  Congress 

An  Act  of  Congress  admitting  a  new  state  derives  its  force  not  from  any 
agreement  or  compact  with  the  proposed  new  state,  nor  by  reason  of  its 
acceptance  of  such  enactment  as  a  term  of  admission,  but  solely  because  the 
power  of  Congress  extends  to  the  subject,  and  therefore  does  not  operate  to 
restrict  the  state's  legislative  power  in  respect  of  any  matter  which  is  not 
plainly  within  the  regulating  power  of  Congress. 


U.  S.  v.  Sandoval,  (1913)  231  U.  S. 
28,  34  S.  Ct.  1,  58  U.  S.  (L.  ed.)  107. 
See  also  McCabe  v.  Atchison,  etc.,  K.  Co., 
(1911)    186  Fed.  966. 

By  the  Act  of  April  S,  1812,  Louisiana 
was  admitted  according  to  the  mode  pre- 
scribed by  the  Act  of  1811.  Congress 
declared  it  should  be  on  the  conditions 
and  terms  contained  in  that  Act,  which 
should  be  considered,  deemed,  and  taken 
as  fundamental  conditions  and  terms 
upon  which  the  state  was  incorporated 
in  the  Union.  The  court  said:  "All 
Congress  intended,  was  to  declare  in  ad- 
vance, to  the  people  of  the  territory,  the 
fundamental  principles  their  constitution 
should  contain;  this  was  every  way 
proper  under  the  circumstances.  The  in- 
strument having  been  duly  formed,  and 


presented,  it  was  for  the  national  legis- 
lature to  judge  whether  it  contained  the 
proper  principles,  and  to  accept  it  if  it 
did,  or  reject  it  if  it  did  not.  Having 
accepted  the  constitution  and  admitted 
the  state,  'on  an  equal  footing  with  the 
original  states  in  all  reepects  whatever/ 
in  express  terms,  by  the  Act  of  1812, 
Congress  was  concluded  from  assuming 
that  the  instructions  contained  in  the 
Act  of  1811  had  not  been  complied  with. 
No  fundamental  principles  could  be  added 
by  way  of  amendment,  as  this  would 
have  been  making  part  of  the  state  con- 
stitution; if  Congress  could  make  it  in 
part,  it  might,  in  the  form  of  amend- 
ment, make  it  entire."  In  the  Act  of 
Congress  of  Feb.  20,  1811,  certain  re- 
strictions were  imposed  in  the  form  of 
instructions  to  the  convention  that  might 
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frame  the  constitution,  such  as  that 
it  should  be  republican;  consistent  with 
the  Constitution  of  the  United  States; 
that  it  should  contain  the  fundamental 
principles  of  civil  and  religious  lib- 
erty; that  it  should  secure  the  right 
of  trial  by  jury  in  criminal  cases, 
and  the  writ  of  habeas  corpus;  that 
the  laws  of  the  state  should  be  pub- 
lished, and  legislative  and  judicial  pro- 
ceedings be  written  and  recorded  in  the 
language  of  the  Constitution  of  the 
United  States.  Permoli  v.  Municipality 
No.  1,  (1S45)  3  How.  609,  11  U.  S.  (L. 
ed.)  739. 

But  see  Brittle  t?.  People,  2  Neb.  198, 
wherein  it  was  held  that  upon  the  ad- 
mission of  a  at  ate  a  condition  prescribed 
bj  Congress  becomes  a  part  of  the  state 
constitution  though  not  incorporated 
therein. 

"The  power  to  locate  its  own  seat  of 
government  and  to  determine  when  and 
how  it  shall  be  changed  from  one  place 
to  another,  and  to  appropriate  its  own 
public  funds  for  that  purpose,  are  es- 
sentially and  peculiarly  state  powers. 
That  one  of  the  original  thirteen  States 
could  now  be  shorn  of  such  powers  by 
an  act  of  Congress  would  not  be  for  a 
moment  entertained.  The  question  then 
comes  to  this:  Can  a  State  be  placed 
upon  a  plane  of  inequality  with  its  sister 
States  in  the  Union  if  the  Congress 
chooses  to  impose  conditions  which  so 
operate,  at  the  time  of  its  admission? 
The  argument  is,  that  while  Congress 
may  not  deprive  a  State  of  any  power 
which  it  possesses,  it  may,  as  a  condi- 


constitutionally  restrict  its  authority,  to 
tion  to  the  admission  of  a  new  State, 
the  extent  at  least,  of  suspending  its 
powers  for  a  definite  time  in  respect  to 
the  location  of  its  seat  of  government 
This  contention  is  predicated  upon  the 
constitutional  power  of  admitting  new 
States  to  this  Union,  and  the  constitu- 
tional duty  of  guaranteeing  to  *  every 
State  in  this  Union  a  republican  form 
of  government.'  The  position  of  coun- 
sel for  the  appellants  is  substantially 
this:  That  the  power  of  Congress  to 
admit  new  States  and  to  determine 
whether  or  not  its  fundamental  law  is 
republican  in  form,  are  political  powers, 
and  as  such,  uncontrollable  by  the  court*. 
That  Congress  may  in  the  exercise  of 
such  power  impose  terms  and  conditions 
upon  the  admission  of  the  proposed  new 
State,  which,  if  accepted,  will  be  obliga- 
tory, although  they  operate  to  deprive 
the  State  of  powers  which  it  would  other- 
wise possess,  and,  therefore,  not  admitted 
upon  '  an  equal  footing  with  the  original 
States.'  The  power  of  Congress  in  re- 
spect to  the  admission  of  new  States  is 
found  in  the  third  section  of  the  fourth 
Article  of  the  Constitution.  That  pro- 
vision is  that,  'new  States  may  be  ad- 
mitted by  the  Congress  into  this  Union.' 
The  only  expressed  restriction  upon  this 
power  is  that  no  new  State  shall  be 
formed  within  the  jurisdiction  of  any 
other  State,  nor  by  the  junction  of  two 
or  more  States,  or  parts  of  States,  with- 
out the  consent  of  such  States,  as  well 
as  of  the  Congress."  Coyle  t?.  Smith, 
(1911)  221  U.  S.  550,  31  S.  Ct.  688,  55 
U.  8.   (L.  ed.)   853. 


IV.  Consent  of  Legislature  of  State  Concerned 

The  sense  and  spirit  of  the  constitutional  provision  require  that  the  legis- 
lature which  gives  consent  on  behalf  of  a  state  to  the  formation  of  a  new 
state  within  its  jurisdiction  should  be  a  legislature  representing  and  govern- 
ing the  whole,  and  not  merely  a  part  of  such  state. 


Act  for  Admission  of  West  Virginia 
into  Union,  (1862)  10  Op.  Atty.-Gen.  426, 
advising  that  the  Act  for  the  admission 
of  the  state  of  West  Virginia  was  not 
warranted  by  the  law  .of  the  Constitution, 
whether  construed  J5  prohibiting  the 
formation  of  a  new  state  within  the  juris- 
diction of  any  other  state  or  as  authoris- 
ing such  formation  with  the  consent  of 
the   legislature    of    the    state    concerned. 


The  legislature  which,  at  Wheeling,  on 
May  13,  1862,  gave  its  consent  to  the  dis-. 
memberment  of  the  state  of  Virginia, 
being  composed  chiefly,  if  not  entirely,  of 
persons  representing  the  forty-eight  coun- 
ties which  constitute  the  state  of  West 
Virginia,  was  not  a  legislature  compeient 
to  give  consent,  on  behalf  of  Virginia, 
to  the  formation  ef  West  Virgil 


V.  Effect  of  Admission 

1.  Transfer  of  Causes  to  Federal  and  State  Courts. —  Whenever  a  terri- 
tory is  admitted  into  the  Union  as  a  state  the  cases  pending  in  the  territorial 
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courts  of  a  federal  character  or  jurisdiction  are  transferred  to  the  proper 
federal  court,  but  all  such  as  are  not  cognizable  in  the  federal  courts  are 
transferred  to  the  tribunals  of  the  new  state.  Pending  cases,  where  the 
federal  and  state  courts  have  concurrent  jurisdiction,  may  be  transferred 
either  to  the  state  or  federal  courts  by  either  party  possessing  that  option 
under  the  existing  laws. 

Baker  v.  Morton,  (1870)   12  Wall.  153,  federal   courts   the   right    to   puniah    an 

20  U.  S.    (L.  ed.)    262.     See  Glaspell  v.  offense  committed  in  a  territory  after  its 

Northern  Pac.  R.  Co.,   (1892)    144  U.  S.  admission   as  a  state.     U.   S.   v.   Baum, 

218,  12  S.  Ct.  593,  36  U.  S.  (L.  ed.)  409.  (1896)    74  Fed.  43. 

Failure  to  provide  for  pending  cases. —  Suit  for  libel. —  Florida  was  admitted 

When  Congress  has  passed  an  Act  admit-  into  the  Union  as  a  state  on  March   3, 

ting  a  territory  into  the  Union  as  a  state,  1S45,   and  in   1845   the  state  legislature 

but    omitting   to   provide,    by    such    Act,  passed  an  Act  for  the  transfer  from  the 

for  the  disposal  of  cases  ponding  in  this  territorial  to  the  state  courts  of  all  cases 

court  on  appeal  or  writ  of  error,  it  may  except    those    cognizable   by    the   federal 

constitutionally  and  properly  pass  a  sub-  courts,  and  in  1847  Congress  provided  for 

sequent   Act   making   such   provision   for  the  transfer  of  these  to  the  federal  courts, 

them.     Freeborn  v.  Smith,  (1864)  2  Wall.  The  territorial  court  was  without  juris- 

160,  17  U.  6.   (L.  ed.)   922.  diction  in  1846  of  a  case  of  libel.    Benner 

v.  Porter,   (1850)    9  How.  235,  13  U.  S. 

Pending     prosecutions.— Congress    has  (L.  ed.)  119. 
the  constitutional  power  to  save  to  the 

2.  Jurisdiction  over  Indian  Reservation. —  The  admission  of  a  territory 
into  the  Union  upon  an  equality  with  the  other  states,  without  any  special 
reservation  of  jurisdiction  over  the  place  then  known  and  occupied  as  an 
Indian  reservation,  extended  the  jurisdiction  of  the  state  thereover  as  to 
aU  subjects  constitutionally  within  its  power  of  legislation  —  such  as  a  crime 
committed  thereon  by  one  white  man  upon  another,  and  it  may  be  by  one 
Indian  upon  another.  But  the  subject  of  the  intercourse  between  the 
Indians  and  other  people  in  the  state  still  remained  a  matter  within  the 
jurisdiction.of  the  United  States,  just  as  much  as  when  the  country  was  a 
territory. 

U.  S.  v.  Martin,  (1883)   14  Fed.  821.  vention    assembled,    to    the    effect    that 

Congress   should   retain   jurisdiction   and 

Reservation  of  jurisdiction  in  Congress.      control     over    the    Indian    reservations 
—  It  was  held  that  there  was  no  legal      within    its   borders.     U.    S.    v.    Partello, 
objection  to  the  agreement  made  by  the       (1891)   48  Fed.  677. 
people  of  the  state  of  Montana,  in  con- 

3.  Effect  on  Indian  Treaties  —  Repeals  right  to  hunt  on  public  lands. — 

The  provision  of  a  treaty  with  an  Indian  tribe  giving  the  right  to  hunt  on 
unoccupied  lands  of  the  United  States  in  the  hunting  districts  is  repealed 
by  a  state  statute  regulating  the  killing  of  game  within  the  state,  enacted 
after  its  admission  as  a  state  under  an  enabling  Act  of  Congress  declaring 
that  the  state  is  admitted  on  equal  terms  with  the  other  states. 

Ward  v.  Race  Horse,  (1896)  163  U.  S.  admitted  Wyoming  into  the  Union,  as  we 
507,  16  S.  Ct.  1076,  41  U.  8.  (L.  ed.)  244,  have  said,'  expressly  declared  that  that 
wherein  the  court  said:     "The  Act  which      state  should  have  all  the  powers  of  the 
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other  states  of  the  Union,  and  made  no  and  violate  the  state  law  passed  in  the 

reservation  whatever  in  favor  of  the  In-  undoubted  exercise  of  its  municipal  au- 

dians.    These  provisions  alone  considered  thority.     But   the   language  of   the   Act 

would  be  in  conflict  with  the  treaty  if  it  admitting     Wyoming     into     the     Union, 

was  so  construed  as  to  allow  the  Indians  which  recognized  her  coequal  rights,  was 

to    seek   out   every   unoccupied    niece   of  merely  declaratory  of  the  general  rule." 
government   land   and   thereon   disregard 

Vested  fishing  rights  not  extinguished. —  An  Indian  treaty,  the  object  of 
which  was  to  limit  the  occupancy  to  certain  lands  and  to  define  rights 
outside  of  them,  reserved  to  the  Indians  as  follows:  "  The  exclusive  right 
of  taking  fish  in  all  the  streams  where  running  through  or  bordering  said 
reservation  is  further  secured  to  said  confederated  tribes  and  bands  of 
Indians,  as  also  the  right  of  taking  fish  at  all  usual  and  accustomed 
places,  in  common  with  citizens  of  the  territory,  and  of  erecting  temporary 
buildings  for  curing  them.,,  The  admission  of  the  territory  as  a  state  did 
not  extinguish  this  treaty  right,  as  the  United  States,  while  it  holds  the 
country  a&  a  territory,  has  the  power  to  create  rights  which  will  be  binding 
on  the  states. 

U.  S.  v.  Winans,  (1905)  198  U.  S.  of  the  great  rights  they  possessed  as 
378,  25  S.  Ct.  662,  49  U.  S.  (L.  ed.)  1089,    .  'taking  fish  at  all  usual  and  accustomed 

wherein  the  court  said:  "The  extinguish-  places/  Nor  does  it  restrain  the  state  un- 

ment    of    the   Indian    title,    opening    the  reasonably,  if  at  all,  in  the  regulation  of 

land   for   settlement,    and   preparing   the  the  right.    It  only  fixes  in  the  land  such 

way  for  future  states  were  appropriate  easements  as  enable  the  right  to  be  ex- 

to  the  objects  for  which  the  United  States  ercised."    See  New  York  v.  Becker,  (1916) 

held   the  territory.     And   surely    it   was  241  U.  S.  556,  36  S.  Ct.  705,  M  U.  S. 

within  the  competency  of  the  nation  to  (L.  ed.)   1166. 
secure   to    the   Indians   such    a   remnant 

4.  Laws  Passed  by  Territorial  Legislature  After  Admission.— When  the 
territorial  legislature  is  in  session  when  an  Act  admitting  the  territory  as  a 
state  is  passed,  it  has  the  power  to  continue  in  the  discharged  the  duties 
of  that  department  until  superseded,  according  to  the  mode  of  procedure 
prescribed  in  the  organic  Act  or  the  laws  of  the  territory,  and  the  laws  so 
passed  are  valid  if  their  provisions  are  not  in  conflict  with  the  Constitution 
of  the  United  States  or  of  the  state. 

State  v.  Hitchcock,   (1862)    1  Kan.  181. 

5.  Bights  Remaining  in  the  National  Government — e.  Laws  of  Con- 
gress Extend  over  New  State. —  The  laws  of  the  United  States  extended 
over  Texas  from  the  time  of  its  admission  by  Congress,  and  the  seizure  of 
goods  thereafter  under  the  revenue  laws  of  the  old  republic  was  without 
authority  of  law. 

Calkin  *.  Cocke,  (1862)  H  How.  227,  20  U.  S.  (L.  ed.)  885. 
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6.  Public  and  Unoccupied  Lands. —  Public  and  unoccupied  lands,  to 
which  the  United  States  have  acquired  title,  either  by  deeds  of  cession  from 
other  states,  or  by  treaty  with  a  foreign  country,  Congress,  under  the  power 
conferred  upon  it  by  the  Constitution  "  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States,"  has  the  exclusive  right  to  control  and  dispose  of,  as 
it  has  with  regard  to  other  property  of  the  United  States ;  and  no  state  can 
interfere  with  this  right,  or  embarrass  its  exercise. 

Van  Brocklin  t?.  Tennessee,   (1886)    117  of  private  property,  either  to  enable  their 

U.  S.  167,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.)  grantees  to  mine  the  lands  purchased  by 

845.  them    of   the    government,    or    otherwise. 

Woodruff  t?.  North  Bloomfield  Gravel  Min. 

Status  of  proprietorship  under  state  sov-  Co.,  (1884)   18  Fed.  772. 
eieignty. —  On  the  admission  of  California 

into  the  Union,  upon  an  equal  footing  The  right  of  the  United  States  to  pub- 
with  the  original  states,  the  sovereignty  .  lie  lands  originated  in  voluntary  surren- 
for  all  internal  municipal  purposes,  and  ders  made  by  several  of  .the  old  states  of 
for  all  purposes  except  such  purposes  and  their  waste  and  unappropriated  lands  to 
with  such  powers  as  are  expressly  con-  the  United  States  under  a  resolution  of 
f erred  upon  the  national  government  by  the  old  Congress  of  the  6th  of  September, 
the  Constitution  of  the  United  States,  1880,  recommending  such  surrender  and 
passed  to  the  state  of  California.  Inence-  cession  to  aid  in  paying  the  public  debt 
forth,  the  only  interest  of  the  United  incurred  by  the  war  of  the  Revolution. 
States  in  the  public  lands  was  that  of  The  object  of  all  the  parties  to  these  con- 
a  proprietor,  like  that  of  any  other  pro-  tracts  of  cession  was  to  convert  the  land 
prietor,  except  that  the  state,  under  the  into  money  for  the  payment  of  the  debt 
express  terms  upon  which  it  was  ad-  and  to  erect  new  states  over  the  territory 
mi t ted,  could  pass  no  laws  to  interfere  thus  ceded,  and  as  soon  as  these  purposes 
with  their  primary  disposal,  and  they  could  be  accomplished  the  power  of  the 
were  not  subject  to  taxation.  In  all  United  States  over  these  lands  as  prop- 
other  respects  the  United  States  stood  erty  was  to  cease.  Pollard  v.  Hagm, 
upon  the  same  footing  as  private  owners  (1845)  3  How.  224,  11  U.  S.  (L.  ed.)  565. 
of  land.    They  could  authorize  no  invasion 

c.  Exemption  op  Property  of  United  States  prom  Taxation. —  The 
provisions  which  speak  of  the  exemption  of  property  of  the  United  States 
from  taxation,  in  the  various  Acts  of  Congress  admitting  states  into  the 
Union,  are  equivalent  to  each  other;  and,  like  the  other  provision,  which 
often  accompanies  them,  that  the  state  "  shall  not  interfere  with  the 
primary  disposal  of  the  soil  by  the  United  States,"  they  are  but  declaratory, 
and  confer  no  new  right  or  power  upon  the  United  States. 

Van  Brocklin  v.  Tennessee,  (1886)  117  U.  S.  167,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.) 
845. 

6.  Eights  Acquired  by  a  New  State  — a.  On  Equal  Footing  with  the 
Old  States. —  The  right  of  every  new  state  to  exercise  all  the  powers  of 
government  which  belong  to  and  may  be  exercised  by  the  original  states  of 
the  Union  must  be  admitted  and  remain  unquestioned  except  so  far  as  they 
are  temporarily  deprived  of  control  over  the  public  lands. 

Pollard  v.  Hagan,  (1845)  3  How.  223,  into  the  Union  on  an  equal  footing  with 
11  U.  S.  (L.  ed.)  565,  wherein  it  was  the  original  stales,  she  succeeded  to  all 
said    that   when   Alabama  was   admitted       the    rights    of    sovereignty,    jurisdiction, 
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and  eminent  domain  which  Georgia  pos- 
sessed at  the  date  of  the  cession  oi  the 
territory  to  the  United  States,  except  so 
far  as  this  right  was  diminished  by  the 
public  lands  remaining  in  the  possession 
and  under  the  control  of  the  United 
States  for  the  temporary  purposed  pro- 
vided for  in  the  deed  of  cession  and  the 
legislative  acts  connected  with  it.  Noth- 
ing remained  to  the  United  States,  ac- 
cording to  the  terms  of  the  agreement, 
but  the  public  lands.  And  if  an  express 
stipulation  had  been  inserted  in  the  agree- 
ment, granting  the  municipal  right  of 
*  sovereignty  and  eminent  domain  to  the 
United  States,  such  stipulation  would 
have  been  void  and  inoperative;  because 
the  United  States  have  no  constitutional 
capacity  to  exercise  municipal  jurisdic- 
tion, sovereignty,  or  eminent  domain 
within  the  limits  of  a  state  or  elsewhere, 
except  in  the  cases  in  which  it  is  ex- 
pressly granted.  See  also  McCabe  t?.  • 
Atchison,  etc.,  R.  Co.,  (1914)  235  U.  S. 
151,  35  S.  Ct.  69,  59  U.  S.  (L.  edv)  169; 
Illinois  Cent.  R.  Co.  v.  Illinois,  (1892) 
146  U.  S.  434,  13  S.  Ct.  110,  36  U.  S. 
(L.  ed.)  1018;  Knight  v.  U.  S.  Land 
Assoc.,  (1891)  142  U.  S.  183,  12  S.  Ct. 
258,  35  U.  S.  (L.  ed.)  974;  Escanaba, 
etc.,  Transp.  Co.  t?.  Chicago,  (1882)  107 
U.  S.  688,  2  S.  Ct.  185,  27  U.  S.  (L.  ed.) 
442;  Weber  v.  Harbor  Com'rs,  (1873) 
18  Wall.  66,  21  U.  S.  (L.  ed.)  798. 

The  true  constitutional  equality  be- 
tween the  states  only  extends  to  the  right 
of  each,  under  the  Constitution,  to  have 
and  enjoy  the  same  measure  of  local  or 
self  government,  and  to  be  admitted  to  an 
equal  participation  in  the  maintenance, 
administration,  and  conduct  of  the  com- 
mon or  national  government.  Case  f. 
Toftus,  (1889)  39  Fed.  732,  wherein  the 
court  said:  "The  doctrine  that  new 
states  must  be  admitted  into  the  Union 
on  an  'equal  footing*  with  the  old  ones 
does  not  rest  on  any  express  provision  of 
the  Constitution,  which  simply  declares 
'  new  states  may  be  admitted  by  Congress 
into  this  Union/  but  on  what  is  consid- 
ered and  has  been  held  by  the  Supreme 


Court  to  be  the  general  character  and 
purpose  of  the  union  of  the  states,  as 
established  by  the  Constitution, —  a  union 
of  political  equals.  Pollard  V.  Hagan, 
(1845)  3  How.  (U.  S.)  233;  Permoli  v. 
Municipality  No.  1,  (1845)  3  How.  (U. 
S.)  609;  Strader  v.  Graham,  (1850)  10 
How.  (U.  S.)  92.  But  certainly  this 
equality  does  not  require  that  the  new 
state  shall  be  admitted  to  any  right  in 
the  soil  thereof  considered  as  property. 
The   ante- Revolution   states  acquired   no 

Sroperty  in  the  soil  thereof  by  entering 
lto  the  Union.  The  lands  that  h..J  not 
passed  into  private  hands  they  already 
owned  and  held  as  the  political  successors 
of  the  British  crown/' 

Under  limitations  of  their  own  consti- 
tutions.—  Admitting  a  state  into  the 
Union,  on  an  equal  footing  with  the 
original  states,  does  not  mean  that  its 
powers,  legislative,  judicial,  and  execu- 
tive, shall  be  exercised  to  the  same  ex- 
tent and  in  the  same  mode  as  all  the 
other  states.  In  this  respect,  the  states 
are  unequal,  as  perhaps  the  powers  of  no 
two  states  are  exercised  in  the  same  mode 
and  to  the  same  extent.  They  are  equal, 
as  being  alike  free  in  the  formation  of 
their  constitution,  and  in  the  exercise 
of  the  powers  of  government  under  such 
restrictions  and  limitations  as  each  may 
have  voluntarily  imposed  on  itself,  and 
in  the  people  of  each  having  the  power 
to  modify  or  change  their  constitution  at 
discretion.  Spooner  c.  McConnell,  ( 1838 ) 
1  McLean  (U.  S.)  337,  22  Fed.  Cas.  No. 
13,245. 

When  Texas  was  admitted  as  one  of 
the  states  of  the  Union  with  its  popula- 
tion as  it  stood,  those  who  were  citizens 
of  the  state  became  citizens  of  the  United 
States,  while  aliens  were  relegated  for 
naturalization  to  the  laws  of  the  United 
States  on  that  subject.  Texas  had  previ- 
ously occupied  towards  the  United  States 
the  position  of  an  independent  sov- 
ereignty. Contzen  t\  U.  S.,  (1900)  179 
U.  S.  191,  21  S.  Ct.  98,  45  U.  S.  (L.  ed.) 
148. 


b.  General  Civil  and  Criminal  Jurisdiction. —  Upon  the  admission  of  a 
state  into  the  Union,  the  state  doubtless  acquires  general  jurisdiction,  civil 
and  criminal,  for  the  preservation  of  public  order,  and  the  protection  of 
persons  and  property,  throughout  its  limits,  except  where  it  has  ceded 
exclusive  jurisdiction  to  the  United  States. 

to  the  territorial  courts,  shall  have  juris- 
diction to  proceed  with  to  final  deter- 
mination or  render  final  judgments  in 
criminal  cases,  not  of  a  federal  character, 
pending  and  not  finally  disposed  of,  in 
the  territorial  courts.  Higgine  v.  Brown, 
(1008)  20  Okla.  355,  94  Pac  70S. 


Van  Brocklin  v.  Tennessee,  (1886)  117 
U.  S.  167,  6  8.  Ct.  670,  29  U.  S.  (L.  ed.) 
845. 

It  is  within  the  power  of  Congress, 
with  the  concurrence  of  the  state,  to  pro- 
Tide  that  the  state  courts,  as  successors 
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Appellate  procedure  in  a  case  begun  in  a  United  States  court  of  the  terri- 
tory and  transferred  to  a  state  court  under  the  operation  of  the  enabling 
act  and  the  new  state  constitution,  is  governed  by  the  state  statutes  and 
practice. 

John  v.  Pftullin,  (1914)  231  U.  6.  583,  34  S.  Ct.  178,  58  U.  S.  (L.  ed.)  381. 

c.  Title  to  Property  Owned  by  Territory. —  Unless  otherwise  declared 

by  Congress,  the  title  to  every  species  of  property  owned  by  a  territory 

passes  to  the  state  upon  its  admission  into  the  Union. 

Brown  v.  Grant,  (1886)   116  U.  6.  212,  and    in    the   shores    of   navigable   waters 

6   S.   Ct.   357,   29   U.   S.    (L.    ed.)    598.  below  high- water  mark,  vest  in  the  state 

See    also    Van    Brocklin    v.    Tennessee,  and  not   in   the  United  States  and   Los 

(1886)    117  U.  S.   167,  6  S.  Ct.  670,  29  Angeles  Farming,  etc.,  Co.  v.  Los  Angeles, 

U.    S.    (L.  ed.)    845,  that  the  rights  of  (1910)    217   U.   S.   217, -30  S.   Ct.   462, 

local  sovereignty,  including  the  title   to  54  U.  S.  (L.  ed.)  736. 
lands  held  in  trust  for  municipal  uses, 

d.  Title  to  Shore  ob  Tide  Lands. —  On  the  admission  of  a  new  state  into 
the  Union,  the  "  shore  M  or  tide  lands  therein,  not  disposed  of  by  the  United 
States  prior  thereto,  become  the  property  of  the  state.  The  owner  of  land 
abutting  on  the  "  shore  "  or  tide  lands  in  such  state,  and  not  disposed  of 
by  the  United  States  or  the  state,  has  a  right  of  access  from  his  land  to  the 
water,  and  may  erect  and  maintain  a  private  wharf  there  for  his  own  con- 
venience, so  long  as  he  does  not  materially  interfere  with  the  rights  of  the 
general  public,  and  subject  to  the  power  of  the  legislature  to  regulate 
such  use. 

Case  v.  Toftus,  (1889)  39  Fed.  730.  (1886)  117  U.  S.  167,  6  S.  Ct.  670,  29 
6ee    also    Van    Brocklin    v.    Tennessee,      U.S.  (L.  ed.)  845. 

e.  Effect  of  United  States  Patent  to  Shore  Lands. —  Grants  by  Con- 
gress of  portions  of  the  public  lands  within  a  territory  to  settlers  thereon, 
though  bordering  on  or  bounded  by  navigable  waters,  convey,  of  their 
own  force,  no  right  or  title  below  high- water  mark,  and  do  not  impair 
the  title  or  dominion  of  the  future  state  when  created,  but  leave  the  ques- 
tion of  the  use  of  the  shores  by  the  owners  of  uplands  to  the  sovereign 
control  of  each  state,  subject  only  to  the  rights  vested  by  the  Constitution 
in  th6  United  States.  And  the  state  may  dispose  of  its  lands  under  navi- 
gable waters  free  from  any  easement  of  the  upland  proprietor. 

Shively  v.  Bowlby,  (1894)  152  U.  8.  1,  Mare    Island,    (1853)    8    Op.    Atty.-Gen. 

14   S.  Ct.   548,   38   U.   S.    (L.   ed.;    331.  422. 

See   also  Joy  v.  St.  Louis,    (1906)    201  See    also    Ownership    and    Grants    of 

U.  S.  332,  26  a  Ct.  478,  50  U.  6.  (L.  ed.)  Lands     under     Navigable     Waters     and 

776.  Shores,  voL  10,  p.  593. 

The  vacant  shore  land  between  Mgh  And  this  includes  all  navigable  waters, 

and  low  water  mark  in  California,  as  in  whether    tidal    or    inland.      McGilvra    v. 

each  of  the  other  new  states,  vests  in  such  Ross,   (1909)   215  U.  S.  70,  30  S.  Ct.  27, 

state  on  its  admission  into   the  Union.  54  U.  S.  (L.  ed.)  95. 
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/.  Control  of  Navigable  Waters. —  New  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  the  shores  of  navigable  waters  and  the 
soils  under  them  as  the  original  states,  and  the  Act  of  Congress  admitting 
a  state  into  the  Union  providing  "  that  all  navigable  waters  within  the 
said  state  shall  forever  remain  public  highways,  free  to  the  citizens  of  said 
state,  and  of  the  United  States,  without  any  tax,  duty,  impost,  or  toll  there- 
for, imposed  by  said  state,"  conveys  no  more  power  over  the  navigable 
waters  of  such  state  to  the  government  of  the  United  States  than  it  pos- 
sesses over  the  navigable  waters  of  other  states  under  the  provisions  of  the 
Constitution. 


Pollard  t\  Hagan,  (1845)  3  How.  223, 
11  U.  S.  (L.  ed.)  565.  See  also  Covle  r. 
Smith,  (1911)  221  U.  S.  559,  31  b.  Ct. 
688,  55  U.  S.  (L.  ed.)  S53;  Shively  «. 
Bowlby,  (1894)  152  U.  S.  26,  14  S.  Ct. 
548,  38  U.  S.  (L.  ed.)  331;  Goodtitle  c. 
Kibbe,  (1850)  9  How.  471,  13  U.  S.  (L. 
ed.)  220;  Doe  r.  Beebe,  (1S51)  13  How. 
25,  14  U.  S.  (L.  ed.)  35.  See  also  Navi- 
gation and  Navigable  Waters  —  General 
Authority  of  States  over  Navigable  Wa- 
ters, vol.  10,  p.  590. 

Michigan,  on  her  admission,  became  en- 
titled to  and  possessed  of  all  the  rights 
of  sovereignty  and  dominiqn  which  be- 
longed to  the  original  states,  and  could 
at  any  time  afterwards  exercise  full  con- 
trol over  its  navigable  waters  except  as 
restrained  by  the  Constitution  of  the 
United  States  and  laws  of  Congress 
passed  in  pursuance  thereof.  Sands  v. 
Manistee  River  Imp.  Co.,  (1887)  123  U. 
S.  288,  8  S.  Ct.  113,  31  U.  S.  (L.  ed.) 
149. 

Power  of  state  to  improve  navigation. 
—  A  statute  of  Mississippi  creating  a 
board  of  commissioners  for  the  purpose 
of  improving  the  navigation  of  a  river 
within   that  state  is  not   a  violation   of 


the  Act  of  CongTess  authorizing  the  peo- 
ple of  the  Mississippi  territory  to  form 
a  constitution,  which  Act  declared  "  that 
the  Mississippi  river,  and  the  navigable 
rivers  and  waters  leading  into  the  same, 
shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  the 
state  of  Mississippi  as  to  other  citizens  of 
the  United  States."  It  cannot  be  imputed 
to  Congress  that  they  ever  designed  to 
forbid,  or  to  withhold  from  the  state  of 
Mississippi  the  power  of  improving  the 
interior  of  that  state,  by  means  either  of 
roads  or  canals,  or  by  regulating  the 
rivers  within  its  territorial  limits,  al- 
though a  plan  of  improvement  to  be 
adopted  might  embrace  or  affect  the 
course  or  the  flow  of  rivers  situated 
within  the  interior  of  the  state.  Could 
such  an  intention  be  ascribed  to  Congress, 
the  right  to  enforce  it  may  be  confidently 
denied.  Clearly  Congress  could  exact  of 
the  new  state  the  surrender  of  no  at- 
tribute inherent  in  her  character  as  a 
sovereign  independent  state,  or  indis- 
pensable to  her  equality  with  her  sister 
states,  necessarily  implied  and  guaranteed 
by  the  very  nature  of  the  federal  com- 
pact. Withers  r.  Buckley,  (1857)  20 
How.  92,  15  U.  S.  (L.  ed.)  819. 


g.  Right  op  Eminent  Domain. —  The  right  of  eminent  domain  passes  to 
a  new  state  on  its  admission  in  virtue  of  the  inherent  equality  of  the  several 
states. 


Eminent  Domain  of  Texas,  (1857)  8 
Op.   Atty.-Gen.   334. 

When  any  new  state  was  admitted 
from  the  Northwest  Territory,  the  pro- 
vision in  the  ordinance  for  the  govern- 
ment of  that  territory  which  declared 
that  "  the  navigable  waters  leading  into 
the  Mississippi  and  St.  Lawrence,  and  the 
carrying  places  between  the  same,  shall 
be  common  highways  and  forever  free, 
as  well   to  the   inhabitants  of   the   said 


territory  as  to  the  citizens  of  the  United 
States,  and  those  of  any  other  states 
that  may  be  admitted  into  the  confed- 
eracy, without  any  tax,  impost,  or  duty 
therefor,"  ceased  to  have  any  operative 
force  in  limiting  its  powers  of  legislation 
as  compared  with  those  possessed  by  the 
original  states.  On  the  admission  of  any 
such  new  state  it  at  once  became  entitled 
to  and  possessed  all  the  rights  of  domin- 
ion and  sovereignty  which  belonged  to 
them.      Willinmette    Iron    Bridge    Co.    r. 
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Hatch,  (1888)   126  U.  8.  0,  8  8.  Ct.  762,  (1886)    119  U.  S.  643,  7  S.  Ct.  313,  30 

31  U.  6.   (L.  ed.)   629.     See  also  Cincin-  U.    S.     (L.    ed.)     487;     Eecanaba,    etc, 

nati  v.  Louisville,  etc.,  R.  Co.,  (1912/  223  Tranep;  Co.  o.  Chicago,  (1882)   107  U.  8. 

U.  S.,  390,  32  S.  Ct.  267, "56  U.  S.  (L.  ed.)  678,' 2  S.  Ct.  186,  27  U.  S.  (L.  ed.)  442; 

481;    Sand*   v.    Manistee    R.    Imp.    Co.,  State  v.  School  Dist.  No.  Eight,   (1890) 

(1887)    123  U.  S.  288,  8  S.  Ct.  113,  31  76  Wis.  207,  44  N.  W.  «7,  20  Am.  SL 

U.   &    (L.    ed.)    149;    Huge   v.    Glover,  Rep.  41,  7  L.  K.  A.  330. 

VL  When  Representation  in  Congress  Begins 

A  territory  having  adopted  a  constitution  and  formed  a  state  government 
cannot  have  a  representative  in  Congress  until,  she  is  admitted  into  the 
Union;  therefore,  a  representative  to  Congress  elected  before  the  state  is 
admitted  is  entitled  to  pry  only  from  the  time  of  such  admission. 

Conway**  Case,  (1863)  1  Ct  CL  68. 


ARTICLE  IV,   SECTION  3 

44  The  Congress  shall  have  power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  belonging 
to  the  United  States ;  and  nothing  in  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  United  States,  or  of  any 
particular  state." 

I.  Sovereign  Power  over  Acquired  Territory,  285. 

II.  Control  of  Public  Lands,  286. 

1.  Power  of  Congress,  286. 

a.  Power  of  Congress  Exclusive,  286. 

b.  Power  to  Dispose  of  Public  Lands,  286. 

(1)  In  General,  286. 

(2)  Declare  Mode  of  Conveyance,  287. 

(3)  Direct  Issue  of  Patent  to  Particular  Person,  287. 

(4)  Grants  Below  High-water  Mark,  287. 

(5)  Impose  Conditions  on  Disposition,  287. 

(6)  Prohibit  Assignment  of  Bounty  Warrants,  288. 

(7)  Exempt  Lands  from   Debts   Contracted  Before  Issue 

of  Patent,  288. 

(8)  Declare  Effect  of  Titles,  288. 

(9)  Question  of  Fraud,  289. 

(10)  Withdraw  Public  Lands  from  Sale  or  Settlement,  289. 

(11)  Power  to  Cancel  Grants  for   Violation  of  Covenants, 

289. 

c.  Reclamation  of  Pub     Lands,  289. 

d.  Power  to  Impose  Conditions  on  Privilege  of  Using,  290. 

e.  Power  to  Prevent  Unlawful  Occupation,  290. 

/.  Validity  of  Grants  Prior  to  Acquisition  of  Territory  by  United 

States,  290. 
g.  Right  to  Extinguish  Indian  Title,  290. 
h.  Abandoned  Military  Reserve,  290. 
i.  Power  to  Delegate  to  States  Authority  to  Make  Regulations,  291. 

2.  State  Legislation  Affecting  Public  Lands  and  Grants,  291. 

a.  In  General,  291. 

b.  State's  Right  of  Eminent  Domain,  291. 

c.  State  Cannot  Tax,  292. 

d.  Fencing  and  Pasturing  Cattle,  292. 

e.  When  State  Laws  Regulating  Disposition  Attach,  292. 

III.  Purchase  of  Property  Captured  from  Confederate  Government. 

292. 

IV.  Executive  Department  Cannot  Sell  Public  Property,  293. 
V.  Power  of  President  to  Withdraw  Public  Lands,  293. 

[284] 
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VI.  Government  of  Territories,  293. 

1.  Application  of  the  Federal  Constitution,  293, 

2.  Power  of  Congress,  295. 

a.  In  General,  296. 

6.  Without  Limitation,  296. 

c  May  Legislate  Directly,  296. 

(1)  In  General,  296. 

(2)  General  and  Local  Legislation,  296. 

(3)  Employers'  Liability  Act,  297. 

(4)  Prohibiting  Importation,   Manufacture,   and   Sale   of 

Liquors,  297. 
d.  May  Delegate  Legislative  Powers  to  Local  Assembly,  297. 

(1)  In  General,  297. 

(2)  Congress  Has  Supervisory  Legislative  Control,  298. 

(a)  In  General,  298. 

(6)   No  Annulment  of  Territorial  Statute  by  Impli- 
cation, 299. 

(c)  Validating  County  Bonds,  299. 

(d)  Revocation  of  Charter  of  Mormon  Church,  299. 

3.  Legislative  Power  of  a  Territory,  300. 

a.  In  General,  300. 

6.  For  Assessment  and  Collection  of  Taxes,  301. 

a  In  Force  in  a  Military  Reservation,  301. 

4.  Territorial  Courts,  301. 

a.  In  General,  301. 

6.  Are  Legislative  Courts,  301. 

c.  Defining  Jurisdiction  of  the  Courts,  301. 

d.  Absence  of  Distinction  Between  Federal  and  State  Jurisdictions, 

3G2. 

e.  Exercise  of  Admiralty  Jurisdiction,  302. 

I.  Sovereign  Power  over  Acquired  Territory 

Power  to  acquire  territory  either  by  conquest  or  treaty  is  vested  by  the 
Constitution  in  the  United  States.  Conquered  territory,  however,  is  usually 
beld  as  a  mere  military  occupation  until  the  fate  o?  the  nation  from  which 
it  is  conquered  is  determined ;  but  if  the  nation  is  entirely  subdued,  or  in 
ease  it  is  destroyed  and  ceases  to  exist,  the  right  of  occupation  becomes 
permanent,  and  the  title  vests  absolutely  in  the  conqueror. 

U.   S.   t?.    Huckabee,    (1872)    16    Wall.  territory    of    California    passed    to    th« 

434,  21  XT.  S.    (L.  ed.)    457.  United    States,    subject   to  the   power   of 

the  federal  government  to  establish  a  ter- 

On  the  cession  of  California  by  treaty  ritorial  government,  or  erect  the  same  into 

-with  Mexico,  the  federal  government  had  a  state.    People  v.  Folsom,  (1855)  5  Cal. 

not  only  the  right  of  eminent  domain,  but  378. 
the  fee, '  and  the  prime  and  uncontrolled 

right  of  disposition  of  the  territory,  aU  of  Sovereignty   suspended   whdn   territory 

which  are  attributes  of  sovereignty.    The  captured  by  enemy  — The  serereagaty  of 


286 


CONSTITUTION 


[Abt.  IV,  sec.  3 


the  United  States  over  territory  captured 
by  an  enemy,  and  in  its  open  and  ex- 
clusive possession,  is  suspended,  and  the 
laws  of  the  United  States  can  no  longer 
be   rightfully  enforced   or   be   obligatory 


upon  the  inhabitants  who  remain  to  sub- 
mit to  the  conquerors.  U.  S.  t\  Hay- 
ward,  (1S15)  2  Gall.  (U.  S.)  485,  26 
F«d.  Cas.  No.  15,336. 


n.  Control  of  Public  Lands 

1.  Power  of  Congress  —  a.  Power  of  Congress  Exclusive. — No  appro- 
priation of  public  land  can  be  made  for  any  purpose  but  by  authority  of 
Congress. 


U.  S.  t?.  Fitzgerald,  (1841)  15  Pet.  421, 
10  U.  S.  (L.  ed.)  785.  See  also  California 
t\  Deseivc  Water,  etc.,  Co.,  (1917)  243  U. 
S.  415,  37  S.  Ct.  394,  61  U.  S.  (L.  ed.) 
821;  Utah  Power,  etc.,  Co.  r.  U.  S., 
(1917)  243  U.  S.  389,  37  S.  Ct.  387,  61 
U.  S.  (L.  ed.)  791;  U.  S.  v.  Tichenor, 
(1882)   12  Fed.  423. 

The  title  and  rights  in  and  to  the  public 
lands  are  created  by  the  Acts  of  Congress, 
and  must  be  governed  by  their  provisions 
whether  they  be  hard  or  lenient,  and  no 
rights  whatsoever  can  be  obtained  in  the 
lands  of  the  United  States  except  as 
Congress  may  consent.  U.  S.  r.  Utah 
Power,  etc.,  Co.,   (1913)   209  Fed.  554. 

The  Constitution  of  the  United  States 
rests  in  Congress  the  exclusive  power  of 
disposing  of  and  making  all  needful  rules 
and  regulations  in  relation  to  the  public 
lands.  State  courts  have  no  authority 
to  interfere  with  the  primary  disposal  of 
the  soil  The  matter  rests  exclusively 
with  the  general  government,  which  has, 
from  the  beginning,  acted  upon  it  by 
legislation  through  boards  of  commission- 
ers, receivers,  and  registers,  under  the 
final  supervision  of  the  secretary  of  the 
.treasury.  The  decisions  of  that  officer, 
made  within  the  jurisdiction  vested  in 
him,  cannot  be  reviewed  by  us.  Terry  t?. 
Hennen,  (1S49)  4  La.  Ann.  464. 

In  a  state  or  a  territory.— The  federal 
Constitution  delegates  to  Congress,  abso- 
lutely and  without  limitations,  the  gen- 
eral power  to  dispose  of  and  make  all 
needful  rules  and  regulations  concerning 
the  public  domain,  and  this,  independently 


of  the  locality  of  the  public  land,  whether 
it  be  in  a  state  or  in  a  territory.  Shan- 
non t?.  U.  S.,   (1908)    160  Fed.  870. 

u  Although  the  government  on  admit- 
ting a  State  into  the  Union  relinquishes 
its  control  of  the  disposition  of  the  wa- 
ters of  the  State,  except  in  so  far  as  the 
regulation  of  commerce  is  concerned,  it 
relinquishes  none  of  its  rights  over  the 
public  lands  included  within  the  terri- 
torial limits  of  the  State.  The  govern- 
ment is  still  sovereign  over  such  lands, 
and,  in  the  nature  of  things,  so  long  as 
it  does  not  interfere  with  State  legislation 
over  waters  of  the  State,  it  must  have  the 
same  power  to  improve,  protect,  and  offer 
for  settlement  or  sale  the  public  lands 
within  a  territory.  The  power  of  Con- 
'  gress  to  govern  the  territories  has  noth- 
ing to  do  with  this  power  over  the  public 
lands."  U.  S.  t>.  Hanson,  (1909)  167 
Fed.  881. 

Neither  the  President  nor  any  of  the 

executive  officers  in  the  several  depart- 
ments of  the  government  can  make  a 
reservation  or  appropriation  of  the  public 
domain  for  any  purpose  whatever  with- 
out the  express  authority  of  law.  Me- 
Connell  v.  Wilcox,  (1837)  2  111.  353. 

The  President  has  the  power  to  make 
reservations  of  public  lands  for  public 
uses,  as  for  occupation  by  Indians,  from 
the  public  domain  lying  within  the  limits 
of  a  state.  Indian  Reservations,  (1882) 
17  Op.  Atty.^Gen.  258,  wherein  the  Attor- 
ney-General seemed  to  infer  a  statutory 
authority. 


b.  Power  to  Dispose  op  Public  Lands —  (1)  In  General. —  The  words 
14  dispose  of  "  vest  in  Congress  the  power  not  only  to  sell  but  also  to  lease 
the  lands  of  the  United  States.  The  disposal  must  be  left  to  the  discretion 
of  Congress. 


U.  S.  v.  Gratiot,  (1840)  14  Pet.  538, 
10  U.  S.  (L.  ed.)  573.  See  also  U.  S.  v. 
Tichenor,  (1882)   12  Fed.  422. 


The  "power  to  dispose  of  and  make 
all  needful  rules  and  regulations  respect- 
ing the  territory  *  or  public  domain,  being 
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expressly  delegated  by  the  Constitution 
of  the  United  States,  "it  follows  that  the 
laws  of  Congress,  made  for  the  purpose 
of  such  disposition  and  for  the  complete 
investiture  of  the  title  in  the  purchaser 
or  donee,  are  made  in  pursuance  of  the 
powers  delegated.  Rose  v.  Buckland, 
(1856)   17  111.  311. 


The  term  «•  territory n  as  here  used  is 
merely  descriptive  of  one  kind  of  prop- 
erty and  is  equivalent  to  the  word 
"lands."  U.  S.  t?.  Gratiot,  (1840)  14 
Pet.  537,  10  U.  S.  (L.  ed.)  673. 


(2)  Declare  Mode  of  Conveyance. —  Congress  has  the  absolute  right  to 
prescribe  the  times,  the  conditions,  and  the  mode  of  transferring  the 
national  public  lands,  or  any  part  of  them,  and  to  designate  the  person  to 
whom  the  transfer  shall  be  made.  No  state  legislation  can  interfere  with 
this  right  or  embarrass  its  exercise. 


Gibson  t?.  Chouteau,  (1871)  13  Wall. 
99,  20  U.  S.   (L.  ed.)   534. 

The  United  States,  being  the  owner  of 
the  public  lands  within  the  state*  and 
territories,  have  the  right  to  say  to  whom, 
in  what  mode,  and  by  what  title,  they 
shall  be  conveyed.  Irvine  t.  Marshall, 
(1857)  20  How.  558,  15  U.  S.  (L.  ed.) 
994. 


The  term  "disposed  of"  was  adopted 
from  the  ordinance  of  1785  and  compre- 
hends every  mode  by  which  the  lands  and 
other  property  of  the  United  States 
could  be  parted  with  by  the  government, 
whether  by  sale,  gift,  or  for  any  limited 
interest.  Leases  of  Mineral  Lands  on 
Tsle  Royale,  (1846)  4  Op.  Atty.-Gen.  487. 


(3)  Direct  Issue  of  Patent  to  Particular  Person. —  Congress  can  direct 
the  issue  of  a  patent  to  a  certain  person  by  a  special  statute,  if  a  right  to 
the  land  has  not  vested  in  another  before  the  passage  of  the  Act. 

Erablen  t>.  Lincoln  Land  Co.,  (1902)  184  U.  S.  664,  22  S.  Ct.  523,  46  U.  S.  (L.  ed.) 
736,  affirming  (1900)  102  Fed.  559. 

(4)  Grants  Below  High-water  Mark. —  Congress  has  the  power  to  make 
grants  of  lands  below  high- water  mark  of  navigable  waters  in  any  territory 
of  the  United  States,  whenever  it  becomes  necessary  to  do  so  in  order  to 
perform  international  obligations,  or  to  effect  the  improvement  of  such 
lands  for  the  promotion  and  convenience  of  commerce  with  foreign  nations 
and  among  the  several  states,  or  to  carry  out  other  public  purposes  appro- 
priate to  the  objects  for  which  the  United  States  hold  the  territory. 


Shively  v.  Bowlby,  (1894)  152  U.  S.  48, 
14  S.  Ct.  548,  38  U.  S.  (L.  ed.)  331, 
wherein  the  court  said:  "Notwithstand- 
ing the  dicta  contained  in  some  of  the 
opinions  of  this  court,  *  *  *  to  the 
effect  that  Congress  has  no  power  to 
grant  any  land  below  high- water  mark  of 
navigable  waters  in  a  territory  of  the 
United  States,  it  is  evident  that  this  is 
not  strictly  true.     *     *     *     By  the  Con- 


stitution, as  is  now  well  settled,  the 
United  States  having  rightfully  acquired 
the  territories,  and  being  the  only  govern- 
ment which  can  impose  laws  upon  them, 
have  the  entire  dominion  and  sovereignty, 
national  and  municipal,  federal  and  state, 
over  all  the  territories,  so  long  as  they 
remain  in  a  territorial  condition.*'  See 
also  McGilvra  v.  Roes,  (1909)  215  U.  S. 
70,  30  S.  Ct.  27,  54  U.  S.   (L.  ed.)   95. 


(5)  Impose  Conditions  on  Disposition. —  Under  the  Federal  Constitution, 
Congress  is  vested  with  the  exclusive  power  to  manage  and  dispose  of  the 
public  lands.    It  may  dispose  of  them  in  such  manner,  on  such  terms  and 
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conditions,  and  subject  to  such  restrictions  and  limitations  as  in  its  judg- 
ment will  best  promote  the  public  welfare. 

Davidson  p.  Jordan,  (1874)  47  Gal.  351.  ject  to  no  limitations.    Congress  has  the 

absolute  right  to  prescribe  the  times,  the 

The  validity  of  a  restriction  found  in  conditions,  and  the  mode  of  transferring 

an  Indian  treaty  and  contained  in  a  pat-  thi»  property,  or  any  part  of  it,  and  to 

ent  of  land  "  not  to  be  leased  or  sold  by  designate  the  person  to  whom  the  trans- 

the   grantee   to   any   person   or   persons  fer  shall  be  made.     No  state  legislation 

whatever  without  the  permission  of  the  can  interfere  with  this  right  or  embarrass 

President  of  the  United  States,"  is  un-  it*  exercise;  and  to  prevent  the  possibility 

questionable.       Farrington     v.     Wilson,  of    any    attempted    interference,    a    pro- 

(1872)    29  Wis.   390,  in  which  case  the  vision  has  been  usually  inserted  in  the 

court    approved    of    the    statement    that  compacts  by  which  the  new  states  have 

"with  respect  to  the  public  domain  the  been  admitted  into  the  Union,  that  such 

Constitution  vests  in  Congress  the  power  interference  with  the  primary  disposal  oi 

of  disposition,  and  of  making  all  needful  the  soil  of  the  United  States  shaU  never 

rules  and  regulations.    That  power  is  sub-  be  made." 

(6)  Prohibit  Assignment  of  Bounty  Warrants. —  An  Act  of  Congress 
providing  for  the  siirvey  of  certain  of  the  public  domain,  for  the  locating 
of  military  boundaries  therein,  for  the  issuing  of  warrants  for  the  period  of 
five  years  to  the  parties  entitled  to  such  bounty,  and  for  the  granting  of 
patents  to  them,  is  valid  in  providing  "  that  no  claim  for  military  land 
bounties  shall  be  assignable  or  transferable  in  any  manner  whatever  until 
after  patent  shall  have  been  granted  in  manner  aforesaid.  All  sales,  mort- 
gages, contracts,  or  agreements  of  any  nature  whatever,  made  prior  thereto, 
for  the  purpose,  or  with  the  intent  of  alienating,  pledging,  or  mortgaging 
any  such  claim,  are  hereby  declared  and  shall  be  held  null  and  void." 

Rose  v.  Buckland,   (1866)   17  111.  309. 

(7)  Exempt  Lands  from  Debts  Contracted  Before  Issue  of  Patent. — 
An  Act  of  Congress  exempting  all  lands  patented  under  the  Act  of  which 
it  is  a  part,  from  liability  for  any  of  the  debts  of  the  patentee  contracted 
prior  to  the  issuing  of  the  patent,  whether  the  lands  are  still  held  by  the 
patentee,  or  a  bona  fide  purchaser  deriving  title  from  him,  is  valid. 

Russell  v.  Lowth,  (1874)  21  Minn.  168.  See  also  Gile  *.  Hallock,  (1873)  S3  Wis, 
5B3. 


(8)  Declare  Effect  of  Titles. —  Congress  has  the  sole  power  to  declare  the 
dignity  and  effect  of  titles  emanating  from  the  United  States;  and  the 
whole  legislation  of  the  federal  government,  in  reference  to  the  public  lands, 
declares  the  patent  the  superior  and  conclusive  evidence  of  legal  title ;  until 
its  issuance,  the  fee  is  in  the  government,  which,  by  the  patent,  passes  to  the 
grantee,  and  he  is  entitled  to  recover  the  possession  in  ejectment* 

BagneU  t.  B  rode  rick,  (1839)    13  Pet.  450,  10  U.  S.   (L.  ed.)  286. 
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(9)  Question  of  Fraud. —  When  a  grant  or  a  patent  for  land,  or  legis- 
lative confirmation  of  titles  to  land,  has  been  given  by  the  sovereignty  or 
legislative  authority  only  having  the  right  to  make  it,  without  any  pro- 
vision having  been  made  in  the  patent  or  by  the  law  to  inquire  into  its 
fairness  as  between  the  grantor  and  grantee,  or  between  third  parties,  a 
third  party  cannot  raise  in  ejectment  the  question  of  fraud  as  between 
the  grantor  and  grantee,  and  thus  look  beyond  the  patent  or  grant. 

Field  v.  Seaburv,  (1856)  19  How.  3.32,  15  U.  S.  (L.  ed.)  653,  reversing  (1855) 
McAll.   (U.  S.)    1,  *21  Fed.  Cas.  No.  12,574. 

(10)  Withdraw  Public  Lands  from  Sale  or  Settlement. —  Congress  may 
withdraw  public  lands  of  the  United  States  from  settlement  without  the 
consent  of  the  state  where  it  is  located,  and  may  prohibit  grazing  thereon. 

Light  v.  U.  S.f   (1911)   220  U.  S.  523,  posit  ion  is  vested  in  Congress.    The  power 

31    S.    Ct.    485,   55    U.   S.    (L.    ed.)    570.  thus  conferred  may  doubtless  be  delegated 

un.:i      i^                             ■.,  ,          i     j  to  the  President  by  Congress,  and  if  this 

■»S~ ♦     i>ng    ?    «ay    withdraw    land.  ^  d           h     President   may  act  through 

flWn    emp   ^«***d  "id  pre-emption  at  different   departments. 

SJTfS     Paent'   .th!8    P°Wer    18  If  the  head  of  one  of  the  executive  d* 

Jh£  nm?J<      ^ r  *  °^'  «w  the  eXeCU;  partmentB   acts   it   will  be   presumed,   in 

1™^\TJL%?  Vvted  stBte\"my  noi  the  absence  of  evidence  to  the  contrary, 

^elle    Fourche    \alley    £  ater    Lsers        dent>  but   ther/u  Qo  ^       ^p^ 
Assoc.,     (1914)     219    ted.    U.  wUh    ^^    tQ  the   actg   of   Bubordinate 

The  power  to  reserve  public  lands  of  officers  of  the  government.  Northern  Pac. 
the  United  States  from  sale  or  other  dis-       R.  Co.  r.  Mitchell,   (1913)   208  Fed.  469. 

(11)  Power  to  Cancel  Grants  for  Violation  of  Covenants. —  Congress 
had  the  power,  by  the  Act  of  June  9,  1916,  known  as  the  Chamberlain- 
Ferris  Act,  to  revest  in  the  United  States  the  title  to  lands  which  had  been 
granted  to  a  railroad  company  with  a  condition  that  the  lands  should  be 
sold  to  actual  settlers  only,  in  quantities  not  greater  than  one  quarter  sec- 
tion to  one  purchaser,  and  for  a  price  not  exceeding  two  dollars  and  fifty 
cents  per  acre,  and  which  condition  had  been  violated  by  the  railroad 
company. 

Oregon,  etc.,  R.  Co.  v.  U.  S.,  (1917)  243  U.  S.  549,  37  S.  Ct.  443,  61  U.  S.  (L.  ed.) 
890. 

c.  Reclamation  of  Public  Lands. —  The  acts  of  Congress  for  the  recla 
mation  of  public  lands  are  within  the  power  of  Congress  under  this  article. 

U.  S.  v.  Hanson,    (1909)    167  Fed.  881.  respecting  its  property.     We  do  not  mean 

Compare  Kansas  t\  Colorado,  (1907)   206  that    its    legislation    can    override    state 

U.  S.  91,  27  S.  Ct.  655,  51  U.  S.  (L.  ed.)  laws  in  respect  to  the  general  subject  of 

956,  wherein  the  court  said:    "  As  to  those  reclamation." 
lands  within  the  limits  of  the  states,  at 

least  of  the  Western  states,  the  national  A   statute  establishing  forest   reserves 

government     is     the     most     considerable  on  public  land*  and  regulating  the  gras- 

owner,  and  has  power  to  dispose  of  and  ing  of  sheep  thereon  is  valid.     U..  S.  «• 

make  all   needful   rules  and  regulations  Shannon,   (1907)    151  Fed.  86SL 
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d.  Power  to  Impose  Conditions  on  Privilege  of  Using. —  As  the  lands 
and  springs  at  the  Hot  Springs  reservation  are  the  absolute  property  of  the 
government,  the  government  acting  through  Congress  has  the  right  to  con- 
trol them  or  refuse  the  use  of  them  to  the  public,  or,  if  it  permits  such  use, 
to  prescribe  the  terms  and  conditions  under  which  this  privilege  can  be 
enjoyed;  Congress  can  delegate  the  power  to  make  rules  and  regulations 
to  the  secretary  of  the  interior. 

Van  Lear  *.  Eisele,  (1003)  126  Fed.  825. 

6.  Power  to  Prevent  Unlawful  Occupation. —  An  Act  of  Congress 
passed  to  prevent  unlawful  occupation  of  public  lands  is  valid. 

Camfield   v.  U.   S.,    (1897)    167   U.   S.  Power  to  prohibit  and  punish  trespan- 

525,  17  S.  Ct.  864,  42  U.  S.  (L.  ed.)  260,  ing.— "For    the   disposal    of   the   public 

wherein  the  court  said :     "  While  wo  do  lands,  therefore,  in  the  new  states  where 

not  undertake  to  say  that  Congress  has  such  lands  lie,  Congress  may  provide  by 

the  unlimited  power  to  legislate  against  law;  and  having  the  constitutional  power 

nuisances  within  a  state,  which  it  would  to  pass  the  law,  it  is  supreme;   so  Con- 


have  within  a  territory,  we  do  not  think      gress  may  prohibit  and  punish  trespa 
the  admission  of  a  territory  as  a  state      on  the  public  lands.     Having  the  power 


deprives  it  of  the  power  of  legislating  of  disposal   and  of  protection,  Concr 

for  the  protection   of  the  public   lands,  alone   can   deal   with    the   title,   ana    no 

though  it  may  thereby  involve  the  exer-  state  law,  whether  of  limitations  or  other- 

cise  of  what  is  ordinarily  known  as  the  wise,  can  defeat  such  title."    Jourdan  V. 

police  power,  so  long  as   such   power  is  Barrett,    (1846)    4   How.   169,   11   U.  6. 

directed  solely  to  its  own  protection.     A  (L.  ed.)  924. 
different  rule  would  place  the  public  do- 
main of  the  United  States  completely  at 
the  mercy  of  state  legislation." 

/.  Validity  op  Grants  Prior  to  Acqitisition  op  Territory  by  United 
States. —  The  question  of  the  validity  of  grants  obtained  prior  to  the 
acquisition  of  territory  by  the  United  States  is  for  the  consideration  of 
Congress,  and  the  courts  are  concluded  by  the  action  of  that  body. 

.  Tameling  v.  U.  S.  Freehold,  etc.,  Co.,  (1876)  93  U.  S.  663,  23  U.  S.  (L.  ed.)  998. 
See  also  Maxwell  Land-Grant  Case,  (1887)  121  U.  S.  366,  7  S.  Ct  1016,  30  U.  S. 
(L.  ed.)  949. 

g.  Right  to  Extinguish  Indian  Title. —  The  territory  or  unpatented 
lands  then  within  the  territorial  boundaries  of  the  United  States,  and 
which  did  not  belong  to  the  original  individual  states,  was  intended  to  be, 
and  upon  the  ratification  and  adoption  of  the  Constitution  did  become,  the 
absolute  property  of  the  United  States,  subject  only  to  the  right  of  occu- 
pancy by  the  Indians.  But  the  United  States  possessed  the  right  to  extin- 
guish the  Indian  title  of  occupancy  either  by  conquest  or  purchase. 

U.  6.  v.  Nelson,  (1886)  29  Fed.  204,  affirmed  (1887)  30  Fed.  112. 

h.  Abandoned  Military  Reserve. — A  military  reserve  may  be  abandoned 

by  the  government  when  it  becomes  useless  for  public  purposes,  and  by 
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giving  notice  through  the  secretary  of  the  treasury  (now  the  secretary  of 
the  interior)  it  may  be  considered  as  a  part  of  the  public  lands,  from 
which  it  was  temporarily  reserved.  Such  lands  having  been  surveyed  and 
offered  at  public  auction  may  be  open  to  entry  as  other  lands. 

U.  S.  v.  Railroad  Bridge  Co.,  (1855)  Reservation,  (1862)  10  Op.  Atty.-Gen. 
6  McLean  (U.  S.)  517,  27  Fed.  Cas.  No.  370,  as  to  the  facts  constituting  aban- 
16,114.     But    see    Rock    Island    Military       donment. 

t*.  Power  to  Delegate  to  States  Authority  to  Make  Regulations. — 
Congress  may  delegate  to  state  legislatures  the  making  of  additional  regu- 
lations respecting  the  disposal  of  and  acquiring  title  to  public  lands,  and  a 
state  statute,  relating  to  mining  claims,  providing  that  the  declaratory 
statement  filed  in  the  office  of  the  clerk  of  the  county  in  which  the  lode  or 
claim  is  situated  must  contain  "  the  dimensions  and  location  of  the  dis- 
covery shaft,  or  its  equivalent,  sunk  upon  lode  or  placer  claims/'  and  "  the 
location  and  description  of  each  corner,  with  the  markings  thereon/ '  is 
not  invalid  as  too  stringent  and  conflicting  with  the  liberal  purpose  mani- 
fested by  Congress  in  its  legislation  respecting  mining  claims. 

Butte  City  Water  Co.  t\  Baker,  (1905)  state  in  which  the  particular  lands  are 
196  U.  S.  126,  25  S.  Ct.  211,  49  U.  S.  situated?  While  the  disposition  of  these 
(L.  ed.)  409,  wherein  the  court  said:  lands  is  provided  for  by  congressional 
"Congress  is  the  body  to  which  is  given  legislation,  such  legislation  savors  some- 
the  power  to  determine  the  conditions  what  of  mere  rules  prescribed  by  an 
upon  which  the  public  lands  shall  be  dis-  owner  of  property  for  its  disposal.  It  is 
poaed  of.  The  nation  is  an  owner,  and  not  of  a  legislative  character  in  the  high- 
has  made  Congress  the  principal  agent  to  est  sense  of  the  term,  and  as  an  owner 
dispose  of  its  property.  Is  it  inconceiv-  may  delegate  to  his  principal  agent  the 
able  that  Congress,  having  regard  to  the  right  to  employ  subordinates,  giving  to 
interests  of  this  owner,  shall,  after  pre-  them  a  limited  discretion,  so  it  would 
scribing  the  main  and  substantial  condi-  seem  that  Congress  might  rightfully  in- 
tions  of  disposal,  believe  that  those  in-  trust  to  the  local  legislature  the  deter- 
terests  will  be  subserved  if  minor  and  mination  of  minor  matters  respecting  the 
subordinate  regulations  are  intrusted  to  disposal  of  these  lands." 
the  inhabitants  of  the  mining  district  or 

2.  State  Legislation  Affecting  Public  Lands  and  Grants— a.  In  Gen- 
eral.—  For  many  purposes  a  state  has  civil  and  criminal  jurisdiction  over 
lands  within  its  limits  belonging  to  the  United  States,  but  this  jurisdiction 
does  not  extend  to  any  matter  that  is  not  consisent  with  full  power  in  the 
United  States  to  protect  its  lands,  to  control  their  use,  and  to  prescribe  in 
what  manner  others  may  acquire  rights  in  them. 

Utah  Power,  etc.,  Co.  v.  U.  6.,  (1917)  243  U.  S.  389,  37  S.  Ot.  387,  61  U.  S. 
(L.  ed.)  791. 

b.  State's  Eight  of  Eminent  Domain. — Over  lands  of  the  United  States 
within  a  state,  the  state  cannot  exercise  the  power  of  eminent  domain. 

Utah  Power,  etc.,  Co.  v.  U.  S.,  (1917)  Land  within  a  state  purchased  by  the 

243  U.  S.  389,  37  S.  Ct.  387,  61  U.  S.  United  States  as  a  mere  proprietor,  and 
(L.  ed.)   791.  not    reserved    or    appropriated    to    any 
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special  purpose,  may  be  liable  to  condem-  v.  Chicago,   (1840)   7  How.  194,  12  U.  S. 

nation  for  streets  or  highways,  like  the  (L.  ed.)   660. 
land  of  other  proprietors,  under  the  rights 

of  eminent  domain.    But  though  land  pur-  A  state  may  make  public  roads  through 

chased  within  a  state  for  ordinary  pur-  the  lands  of  the  United  States  under  its 

poses  by  the   general   government   must  power  of  eminent  domain,  and  this  power 

yield   to   the   local  public  demands,   yet  may  be  exercised  by  the  states  subject 

land,  when  held  at  first  by  an  original  to  no  power  vested  in  the  federal  govern- 

cession   to   that   government,   and   after-  ment.      The    proprietary    rights    of    the 

wards  appropriated  for  a  specific  public  United  States  can  in  no  respect  restrict 

object,   is  not  liable  to  be  taken   away  or  modify  this  exercise  of  the  sovereign 

for  an  ordinary  local  object,  though  pub-  power  of  the  state.     TJ.  S.  t\  Railroad 

lie,  and  especially  one  under  another  gov-  Bridge  Co.,    (1865)    6   McLean    (U.    S.) 

ernment  and  by  mere  implication.    XL  S.  517,  27  Fed.  Cas.  No.  16,114. 

c.  State  Cannot  Tax. —  This  provision  implies  the  exclusion  of  all  other 
authority  over  the  property  which  could  interfere  with  this  right  or 
obstruct  its  exercise,  and  a  state  has  no  power  to  tax  the  property  of  the 
United  States  within  its  limits. 

Wisconsin  Cent.  R.  Co.  t\  Price  County,  t>.  Hagan,  (1845)  3  How.  224,  11  U.  S. 
(1890)  133  U.  S.  504,  10  S.  Ct.  341,  (L.  ed.)  665;  Johnson  t>.  Lincoln  County, 
33  U.  S.   (L.  ed.)  687.    See  also  Pollard       (1915)   50  Mont.  253,  146  Pac.  471. 

d.  Fencing  and  Pasturing  Cattle. — "  The  State  of  Montana  had  no 
dominion  over  the  public  lands,  &c.  (on  page  875)  •  •  •  and  it  is 
within  their  province  to  forbid  trespass." 

Shannon  v.  U.  8.,   (1908)    160  Fed.  870. 

e.  When  State  Laws  Begulating  Disposition  Attach. —  Whenever  the 
question  in  any  court,  state  or  federal,  is  whether  a  title  to  land  which  had 
once  been  the  property  of  the  United  States  has  passed,  that  question  mu3t 
be  resolved  by  the  laws  of  the  United  States;  but  whenever,  according  to 
those  laws,  the  title  shall  have  passed,  then  that  property,  like  all  other  prop- 
erty in  the  state,  is  subject  to  state  legislation,  so  far  as  that  legislation 
is  consistent  with  the  admission  that  the  title  passed  and  vested  according 
to  the  laws  of  the  United  States.  The  state  has  an  undoubted  right  to 
legislate  as  she  may  please  in  regard  to  the  remedies  to  be  prescribed  in 
her  courts,  and  to  regulate  the  disposition  of  the  property  of  her  citizens 
by  descent,  devise,  or  alienation. 

Wilcox-*  Jackson,  (1839)   13  Pet.  517,  10  U.  6.  (L.  ed.)  264. 


m.  Purchase  of  Property  Captured  from  Confederate  Government 

Purchasers  from  the  United  States  of  property  bought  by  the  Confed- 
erate government,  and  captured  by  the  United  States,  obtained  a  good  title. 

U.  S.  v.  Huckabee,  (1872)   16  Wall.  434?  21  U.  S.   (L.  ed.)  457. 
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IV.  Executive  Department  Cannot  Sell  Public  Property 

By  the  Constitution  the  power  to  dispose  of  and  make  all  necessary  rules 
and  regulations  respecting  the  territory  or  property  belonging  to  the  United 
States  is  vested  in  Congress.  In  the  absence  of  authority  conferred  by 
Congress,  the  President  cannot  dispose  of  public  property  of  the  United 
States,  and  neither  the  President  nor  the  war  department  has  power  to 
grant  a  concession  of  the  right  to  use  the  water  power  of  the  river  Plata 
in  Porto  Rico  after  the  treaty  with  Spain,  when,  prior  to  the  treaty,  the 
crown  of  Spain  was  the  owner  for  public  use  of  the  proprietary  rights  of 
natural  beds  or  channels  of  rivers,  both  navigable  and  unnavigable,  to  the 
extent  covered  by  the  waters  in  the  ordinary  greatest  swell. 

Porto    Rico  —  Concessions,    (1899)    22  The  treasury  department  has  no  right 

Op.  Atty.-Oen.  546.  to   sell   public  property  without   the  au- 
thority of  an  Act  of  Congress  for  that 

The  war  department  has  no  authority  purpose,  and  cannot  ratify  an  unauthor- 

to  sell  the  public  property  put  under  its  ized  sale  by  the  war  department.     U.  S. 

management   and  superintendence   in  the  v.  Nicoll,    (1826)    1   Paine    (U.  S.)    646, 

absence  of  laws  countenancing  the  right.  27  Fed.  Cas.  No.  15,879. 
U.  S.  t?.  Nicoll,   (1826)    1  Paine   (U.  &) 
646,  27  Fed.  Cas.  No.  15,879. 

V.  Power  of  President  to  Withdraw  Public  Lands 

The  power  of  the  President  to  withdraw  public  lands  from  entry  has 
been  so  long  exercised  and  recognized  by  Congress  as  to  be  equivalent  to  a 
grant  of  power. 

U.  S.  v.  Midwest  Oil  Co.,  (1915)  236  ed.)  673.  See  also  U.  S.  v.  Midway 
U.  S.  469,  36  S.  Ct.  309,  59  U.  S.    (L.      Northern  Oil  Co.,  (1914)  216  Fed.  802. 


VI.  Government  of  Territories 

1.  Application  of  the  Federal  Constitution. —  The  personal  and  civil  rights 
of  the  inhabitants  of  the  territories  are  secured  to  them,  as  to  other  citizens, 
by  the  principles  of  constitutional  liberty  which  restrain  all  the  agencies 
of  government,  state  and  national;  their  political  rights  are  franchises 
which  they  hold  as  privileges  in  the  legislative  discretion  of  the  Congress 
of  the  United  States. 

Murphy  t?.  Ramsey,    (1885)    114  U.  S.  tainder  or  em  post  facto  law  (Art.  I.,  sec. 

44,  5  6.  Ct.  747,  29  U.  S.  (L.  ed.)  47.  9),  quartering  a  soldier  in  a  house  with- 
out the  consent  of  the  owner  in  time  of 

In    the    government    of    territory    ac-  peace,  making  a  law  respecting  an  estab- 

quired  by   conquest   or   treaty,   Congress  lishment  of   religion    (First   and  Second 

cannot  do  or  authorize  any  Act  or  pass  Amendments),  and  others.     But  it  may 

any  law   forbidden   by   the   Constitution,  exercise    any    legislative    power    not    ex- 

as  suspending  the  writ  of  habeas  corpus  presely  forbidden  to  it  by  the  Constitu- 

in  time  of  peace,  passing  a  bill  of  at-  tion,  and  to  this  there  may  be  a  further 
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limit  that  the  same  shall  not  be  incon- 
sistent with  the  general  spirit  and  genius 
of  that  instrument,  nor  contrary  to  the 
purpose  for  which  territory  may  be  ac- 
quired. Subject  to  these  limitations,  the 
manner  in  which  this  power ♦  shall  be  ex- 
ercised rests  in  the  discretion  of  Con- 
gress. It  may  legislate  for  the  territory 
directly  and  in  detail.  It  may  confide  the 
government  of  the  same,  with  or  without 
special  limitation,  to  a  council  or  com- 


mission of  its  own  selection,  or  it  may 
provide  what  is  known  as  a  territorial 
government,  in  which  the  ordinary  powers 
of  legislation  shall  be  confided  to  an  as- 
sembly chosen  by  the  residents,  or  some 
portion  or  class  of  them.  Nelson  v.  U.  S., 
(1887)  30  Fed.  115. 

See  also,  supra,  under  the  Preamble, 
the  division  "For  the  -United  States  of 
Amercia,"  vol.   10,  p.  300. 


Constitution  not  self -operating  over  ceded  territory —  The  power  to  govern 
territory,  implied  in  the  right  to  acquire  it,  and  given  to  Congress  in  this 
clause,  to  whatever  other  limitations  it  may  be  subject,  the  extent  of  which 
must  be  decided  as  questions  arise,  does  not  require  that  body  to  enact  for 
ceded  territory,  not  made  part  of  the  United  States  by  congressional  action, 
a  system  of  laws  which  shall  include  the  right  of  trial  by  jury,  and  the 
Constitution  does  not,  without  legislation  and  of  its  own  force,  carry  such 
right  to  territory  so  situated. 


Dorr  t\  U.  S..  (1904)  195  U.  S.  149,  24 
S.  Ct.  808,  49  U.  S.  (L.  ed.)  128,  1  Ann. 
Caa.  697,  in  which  case  the  court  said: 
"While  these  cases,  and  others  which  are 
cited  in  the  late  case  of  Downes  r.  Bid- 
well,  (1901)  182  U.  S.  271,  sustain  the 
right  of  Congress  to  make  laws  for  the 
government  of  territories,  without  being 
subject  to  all  the  restrictions  which  are 
imposed  upon  that  body  when  passing 
laws  for  the  United  States,  considered  as 
a  political  body  of  states  in  union,  the 
exercise  of  the  power  expressly  granted 
to  govern  the  territories  is  not  without 
.  limitations.  Speaking  of  this  power.  Mr. 
Justice  Curtis,  in  the  case  of  bred  Scott 
V.  Sandford,  (1856)  19  How.  (U.  S.) 
993,  614,  said:  'If,  then,  this  clause  does 
contain  a  power  to  legislate  respect- 
ing the  territory,  what  are  the  limits  of 
that  power?  To  this  I  answer  that,  in 
common  with  all  the  other  legislative 
powers  of  Congress,  it  finds  limits  in  the 
express  prohibitions  on  Congress  not  to 
do  certain  things;  that,  in  the  exercise 
of  the  legislative  power,  Congress  cannot 
pass  an  em  post  facto  law  or  bill  of  at- 
tainder; and  so  in  respect  to  each  of  the 
other  prohibitions  contained  in  the  Con- 
stitution.'   In  every  case  where  Congress 


undertakes  to  legislate  in  the  exercise  of 
the  power  conferred  by  the  Constitution, 
the  question  may  arise  as  to  how  far  the 
exercise  of  the  power  .is  limited  by  the 
'prohibitions'  of  that  instrument.  The 
limitations  which  are  to  be  applied  in 
any  given  case  involving  territorial  gov- 
ernment must  depend  upon  the  relation 
of  the.  particular  territory  to  the  United 
Spates,  concerning  which  Congress  is  ex- 
ercising the  power  conferred  by  the  Con- 
stitution. That  the  United  States  may 
have  territory  which  is  not  incorporated 
into  the  United  States  as  a  body  politic, 
we  think  was  recognized  by  the  framers 
of  the  Constitution  in  enacting  the  arti- 
cle already  considered,  giving  power  over 
the  territories,  and  is  sanctioned  by  the 
opinions  of  the  justices  concurring  in  the 
.judgment  in  Downes  v.  Bidwell,  (1901) 
182  U.  S.  271.  Until  Congress  shall  see 
fit  to,  incorporate  territory  ceded  by 
treaty  into  the  United  States,  we  regard 
it  as  settled  by  that  decision  that  the 
territory  is  to  be  governed  under  the 
power  existing  in  Congress  to  make  laws 
for  such  territories  and  subject  to  such 
constitutional  restrictions  upon  the 
powers  of  that  body  as  are  applicable  to 
the  situation." 


Where  the  Constitution  has  been  once  formally  extended  by  Congress  to  terri- 
tories, neither  Congress  nor  the  territorial  legislature  can  enact  laws 
inconsistent  therewith. 


Downes  v.  Bidwell,  (1901)  182  U.  8. 
271,  21  6.  Ct.  770,  46  U.  S.  (L.  ed.) 
1088,  wherein  the  court  said  that  in  the 
government   of    acquired   territory   "we 


suggest,  without  intending  to  decide,  that 
there  may  be  a  distinction  between  ear* 
tain  natural  rights,  enforced  in  the  Con* 
stitution   by   prohibitions   against  inter 
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ference  with  them,  and  what  may  be 
termed  artificial  or  remedial  rights, 
which  are  peculiar  to  our  own  system  of 
jurisprudence.  Of  the  former  class  are 
the  rights  to  one's  own  religious  opinions 
and  to  a  public  expression  of  them,  or,  as 
sometimes  said,  to  worship  God  accord- 
ing to  the  dictates  of  one's  own  con- 
science; the  right  to  personal  liberty 
and  individual  property;  to  freedom  of 
speech  and  of  the  press;  to  free  access 
to  courts  of  justice;  to  due  process  of 
law  and  to  an  equal  protection  of  the 
laws;  to  immunities  from  unreasonable 
searches  and  seizures,  as  well  as  cruel 
and  unusual  punishments;  and  to  such 
other  immunities  as  are  indispensable  to 
a  free  government.  Of  the  latter  class 
are  the  rights  to  citizenship,  to  suffrage, 
and  to  the  particular  methods  of  proced- 
ure pointed  out  in  the  Constitution, 
which  are  peculiar  to  Anglo-Saxon  juris- 
prudence, and  some  of  which  have  already 
Wn  held  by  the  states  to  be  unnecessary 
to  the  proper  protection  of  individuals." 


"Whatever  doubt  may  have  existed  as 
to  whether  the  Constitution  and  lews  of 
the  United  States  of  their  own  force  ex- 
tended to  territory  acquired  by  conquest 
or  by  treaty,  has  been  removed  since  the 
decision  in  the  case  of  Downes  v.  Biflwell, 
(1901)  182  U.  S.  244,  where  the  court, 
after  reviewing  the  various  Acts  of  the 
Congress  respecting  the  territories  of  the 
United  States,  at  page  258  says:  'It  is 
sufficient  to  say  that  Congress  has  or 
has  not  applied  the  revenue  laws  to  the 
territories,  as  the  circumstances  in  each 
case  seemed  to  require,  and  has  specif- 
ically legislated  for  the  territories  when- 
ever it  was  its  intention  to  execute  laws 
beyond  the  limits  of  the  states,  Indeed, 
whatever  may  have  been  the  fluctuations 
of  opinion  in  other  bodies  (and  even  in 
this  court  has  not  been  exempt  from 
them).  Congress  has  been  consistent  in 
recognizing  the  difference  between  the 
states  and  territories  under  the  Constitu- 
tion.' *  De  Baca  v.  U.  S.,  (1901)  37  Ct 
CI.  497. 


Alaska, —  Alaska  is  a  territory  of  the  United  States  within  the  meaning  of 
the  Interstate  Commerce  Act. 


Interstate  Commerce  Commission  v.  U. 
S.,  (1912)  224  U.  S.  474,  32  S.  Ct.  55«. 
56  U.  6.  (I*  ed.)  849.  See  also  Binns  «. 
U.  a,    (1904)    194  U.   S.   486,  24  S.  Ct. 


816,  48  U.  S.  (L.  ed.)  1087;  The  Steamer 

Coquitlam   *.   U.    S.,  (1896)     163   U.   S. 

346,   16  S.  Ct.   1117,  41  U.  S.    (L.  ed.; 
184. 


2.  Power  of  Congress  —  a.  In  General. —  The  power  of  governing  and 
of  legislating  for  a  territory  is  the  inevitable  consequence  of  the  right  to 
acquire  and  to  hold  territory.  Could  this  position  be  contested,  the  Con- 
stitution of  the  United  States  declares  that  "  Congress  shall  have  power 
to  dispose  of  and  make  all  needful  rules  and  regulations  respecting  the 
territory  or  other  property  belonging  to  the  United  States.' *  Accordingly, 
Congress  possesses  and  may  exercise  the  absolute  and  undisputed  power  of 
governing  and  legislating  for  a  territory,  and  may  give  it  a  legislative,  an 
executive,  and  a  judiciary,  with  such  powers  as  are  usually  assigned  to  those 
departments  respectively. 


Sere  v.  Pitot,  (1810)  6  Cranch  336, 
3  U.  a    (L.  ed.)    240. 

This  clause  has  been  considered  the 
foundation  upon  which  the  territorial 
governments  rest.  U.  Sw  #.  Gratiot, 
(1840)  14  Pet.  537,  10  U.  S.  (L.  ed.) 
673.  See  also  Downes  v.  BidweU,  (1901) 
182  U.  S.  267,  21  S.  Ct.  770,  46  U.  S. 
(Led.)  1088. 

"It  is  scarcely  too  much  to  say  that 
there  has  not  been  a  session  of  Congress 
since  the  territory  of  Louisiana  was  pur- 


chased that  that  body  has  not  enacted 
legislation  based  upon  the  assumed  au- 
thority to  govern  and  control  the  terri- 
tories. It  is  an  authority  which  arises, 
not  necessarily  from  the  territorial  clause 
of  the  Constitution,  but  from  the  necessi- 
ties of  the  case,  and  from  the  inability 
of  the  states  to  act  upon  the  subject. 
Under  this  power  Congress  may  deal  with 
territory  acquired  by  treaty;  may  ad- 
minister its  government  as  it  does  that 
of  the  District  of  Columbia;  it  may  or-' 
ganize  a  local  territorial  government;  it 
may  admit  it  as  a  state  upon  an  equality 
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with  other  states;  it  may  sell  its  public 
lands  to  individual  citizens  or  may  do- 
nate them  as  homesteads  to  actual  set- 
tlers. In  short,  when  once  acquired  by 
treaty,  it  belongs  to  the  United  States, 
and  is  subject  to  the  disposition  of  Con- 
gress." De  Lima  v.  Bid-well,  (1901)  182 
U.  S.  196,  21  S.  Ct.  743,  45  U.  S.  (L.  ed.) 
1041. 

"But  this  power  of  Congress  to  or- 
ganize territorial  governments  and  make 
laws  for  their  inhabitants  arises  not  so 
much  from  the  clause  in  the  Constitution 
in  regard  to  disposing  of  and  making 
rules  and  regulations  concerning  the  ter- 
ritory and  other  property  of  the  United 
States,  as  from  the  ownership  of  the 
country  in  which  the  territories  are,  and 
the  right  of  exclusive  sovereignty  which 
must  exist  in  the  national  government, 
and  can  be  found  nowhere  else."  U.  S. 
v.  Kagama,  (1886)  118  U.  S.  380,  6  8. 
Ct  1109,  30  U.  S.  (L.  ed.)  228. 

"The  question,  from  what  source  Con- 
gress derives  the  power  to  legislate  for 
the  territories,  has  been  the  subject  of 
much  discussion,  and  cannot  be  ssid  to 
be  authoritatively  settled.  The  clause  in 
question  does  not  contain  the  language 
usually  employed  in  conferring  powers 
of  legislation,  but  apparently  refers  to 
mere  property  .The  terms  'or  other 
property'  would  seem  to  imply  that  the 
territory  as  property  is  to  be  the  subject 
of  rules  and  regulations  and  dispositions. 
It  has  been  denied  that  the  power  to 
legislate  is  derived  from  this  clause,  and 
it  was  pointedly  contrasted  by  Chief  Jus- 


tice Tanev,  in  the  case  of  Dred  Scott  v. 
Sandford,"(1856)  19  How.  U.  S.  393,  with 
the  language  relating  to  the  District  of 
Columbia.  It  has  been  maintained  that 
no  power  of  legislation  over  territories 
was  granted  in  the  Constitution,  in  terms, 
or  was  intended  to  be  so  granted,  because 
the  government  of  the  existing  territories 
was  then  already  provided  for  by  ordi- 
nances of  the  Congress  of  the  Con- 
federation, and  by  the  terms  and  con- 
ditions of  the  cession  of  territory  by 
Virginia  and  the  others  states,  and 
the  Constitution  did  not  contemplate 
or  provide  for  the  acquisitions  of  other 
territories,  and  that  the  power  actually 
exercised  by  Congress,  of  establishing 
territorial  governments,  is  simply  a  con- 
sequence of  the  power  to  acquire  territory 
by  treaty  or  conquest ;  and,  again,  that  the 
territorial  governments  are  substantially 
the  mere  exercise  of  the  natural  right  of 
self-government  by  the  new  political  com- 
munities occupying  the  territories,  per- 
mitted and  regulated  by  Congress,  which 
occupies  more  an  international  than  a 
constitutional  relation  to  them.  On  the 
other  hand,  a  wider  scope  has  been  given 
to  the  power  to  make  rules  and  legula- 
tions,  and  the  power  to  establish  terri- 
torial governments  has  been  deduced 
from  it.  These  questions  were  merely 
suggested  first  in  the  case  of  American 
Ins.  Co.  f.  356  Bales  Cotton,  (1828) 
1  Pet.  (U.  S.)  511;  U.  S.  f.  Gratiot, 
(1840)  14  Pet.  (U.  S.)  526,  but  were 
debated  at  great  length  in  the  case  of 
Dred  Scott  v.  Sandford."  Roach  r.  Van 
Riswick,  (1879)  MacArthur  &  M.  (D.  C.) 
181. 


6.  Without  Limitation. —  The  power  over  territories  is  vested  in  Con- 
gress without  limitation. 


Downes  v.  Bidwell,  (1901)  182  U.  S. 
267,  21  S.  Ct.  770,  45  U.  S.  (L.  ed.)  1088. 
See  also  U.  S.  v.  Gratiot,  (1840)  14  Pet. 
537,  10  U.  S.   (L.  ed.)   573;  Oklahoma  f>. 


Atchison,  etc.,  R.  Co.,  (1911)  220  U.  S. 
277,  31  S.  Ct  434,  55  U.  S.  (L.  ed.) 
465. 


c.  May  Legislate  Directly —  (1)  In  General. —  Congress  may  legislate 
directly  in  respect  to  the  local  affairs  of  a  territory. 

Binns  v.  U.  S.,   (1904)    194  U.  S.  491, 
24  S.  Ct.  816,  48  U.  S.   (L.  ed.)   1087. 


Congress  has  authority  to  enact  such 
form 8  of  territorial  government  within 
the  territories  of  the  United  States  as  it 
may  choose  or  deem  best,  and  not  in  con- 
flict with  the  Constitution  and  laws  of  the 
United  States.  Possessing  the  power 
to    erect    a    territorial    government    for 


Alaska,  Congress  could  confer  upon 
that  territory  such  powers,  judicial 
and  executive,  as  it  deemed  most  suitable 
to  the  necessities  of  the  inhabitants.  It 
was  unquestionably  within  the  constitu- 
tional power  of  Congress  to  withhold 
from  the  inhabitants  of  Alaska  the  power 
to  legislate  and  make  laws.  U.  S.  v. 
Nelson,  (1886)  29  Fed.  205,  affirmed 
(1887)    30  Fed.  112. 


(2)   General  and  Local  Legislation. —  In  the  territories,  Congress  has  the 
entire  dominion  and  sovereignty,  national  and  local,  federal  and  state,  and 
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has  full  legislative  power  over  all  subjects  upon  which  the  legislature  of  a 
state  might  legislate  within  the  state. 


Simms  v.  Simms,  (1899)  175  U.  S.  168, 
20  S.  Ct.  58,  44  U.  S.  (L.  ed.)  115.  See 
also  U.  S.  t?.  McMillan,  (1897)  165  U.  S. 
510,  17  S.  Ct.  396,  41  U.  S.  (L.  ed.)  805; 
St.  Louis,  etc.,  R.  Co.  v.  Cross,  M909> 
171   Fed.  480. 

The  territories  are  but  political  subdi- 
visions of  the  outlying  dominions  ox  the 
United  States  Their  relation  to  the  gen- 
eral government  is  much  the  same  as  that 
which  counties  bear  to  the  respective 
states,   and    Congress   may    legislate   for 


them  as  a  state  does  for  its  municipal  or- 
ganizations. Brunswick  First  Nat.  Bank 
r.  Yankton  County,  (1879)  101  U.  S. 
133,  25  U.  S.    (L.  ed.)    1046. 

"  In  legislating  for  Alaska,  Congress  ex- 
ercises the  combined  powers  of  the  gen- 
eral and  of  a  state  government."  Allen 
r.  Myers,  (1901)  1  Alaska  118,  upon  the 
authority  of  American  Ins.  Co.  t\  356 
Bales  Cotton,  (1828)  1  Pet.  545,  7  U.  S. 
(L.  ed.)   242. 


(3)  Employers9  Liability  Act. —  The  Act  of  Congress  of  June  11,  1906, 
known  as  the  Employers'  Liability  Act,  was  held  valid  as  applied  to  causes 
of  action  arising  within  the  District  of  Columbia  and  the  territories. 


El  Paso,  etc.,  R.  Co.  v.  Gutierrez,    (1909) 
(L.   ed.)    106. 


215  U.   S.  87,  30  S.  Ct.  21,  54  U.  a 


(4)  Prohibiting  Importation,  Manufacture,  and  Sale  of  Liquors. —  Pro- 
hibiting the  importation,  manufacture,  and  sale  of  intoxicating  liquors  in 
territory  acquired  by  the  United  States  is  within  the  power  of  Congress. 


Nelson  v.  U.  S.,  (1887)  30  Fed.  112, 
affirming  (1886)  29  Fed.  202.  See  also 
U.   S.   v.   Binns,    (1902)    1  Alaska  553. 

Congress  may  legislate  in  accordance 
with  the  special  needs  of  each  locality, 
and  vary  its  regulations  to  meet  the  con- 
ditions, and  circumstances  of  the  people. 
Whether  the  subject  elsewhere  would  be 
a   matter   of   local    police   regulation,  or 


within  state  control  under  some  other 
power,  it  is  immaterial  to  consider.  In 
a  territory  all  the  functions  of  the  govern- 
ment are  within  the  legislative  jurisdic- 
tion of  Congress,  and  may  be  exercised 
through  a  local  government,  or  directly 
by  such  legislation  as  we  have  now  under 
consideration.  Endleman  v.  U.  S.,  (1898) 
86  Fed.  459. 


d.  May  Delegate  Legislative  Powers  to  Local  Assembly —  (1)  In 
General. —  Congress  may  transfer  the  power  of  legislation  in  respect  to 
local  affairs  to  a  legislature  elected  by  the  citizens  of  a  territory. 


Binns  r.  U.  S.,  (1904)  194  U.  S.  491, 
24  S.  Ct.  816,  48  U.  S.  (L.  ed.)  1087. 
See  also  Sere  v.  Pitot,  (1810)  6  Cranch 
336,  3  U.  S.  (L.  ed.)  240;  St.  Louis, 
etc,  R.  Co.  t>.  Cross,  (1909)  171  Fed. 
480;  State  t>.  New  Orleans  Nev.  Co., 
(1822)    11  Mart.    (La.)    309. 

A   territory   is   an   inchoate   state;    a 


portion  of  the  country  not  included  within 
the  limits  of  any  state,  and  not  yet  ad- 
mitted as  a  state  into  the  Union,  but 
organized  under  the  laws  of  Congress, 
with  a  separate  legislature,  under  a  terri- 
torial governor  and  other  officers  ap- 
pointed by  the  President  and  Senate  of 
the  United  States.  Ex  p.  Morgan,  (1883) 
20  Fed.  304. 


Not  necessarily  the  same  form  of  government  in  all  territories. —  In  the  gov- 
ernment of  the  territories,  Congress  had  plenary  power,  save  as  controlled 
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by  the  provisions  of  the  Constitution,  and  the  form  of  government  it  shall 
establish  is  not  prescribed,  and  may  not  necessarily  be  the  same  in  all  the 
territories. 


Binns  t?.  U.  S.,  (1904)  194  U.  S.  491, 
24  S.  Ct.  816,  48  U.  S.   (L.  ed.)   1087. 

In  ordaining  government  for  the  terri- 
tories and  the  people  who  inhabit  them, 
all  the  discretion  which  belongs  to  legis- 
lative power  is  vested  in  Congress,  and 
that  extends,  bevond  all  controversy,  to 
determining  by  law,  from  time  to  time, 
the  form  of  the  local  government  in  a 
particular  territory,  and  the  qualifica- 
tion of  those  who  shall  administer  it.    It 


rests  with  Congress  to  say  whether,  in  a 
given  case,  any  of  the  people  resident  in 
the  territory  shall  participate  in  the  elec- 
tion of  its  officers  or  the  making  of  its 
laws,  and  it  may,  therefore,  take  from 
them  any  right  of  suffrage  it  may  have 
previously  conferred,  or  at  any  time 
modify  or  abridge  it  as  it  may  deem  ex- 
pedient. Murphy  v.  Ramsey,  (1885)  114 
U.  S.  44,  5  S.  (ft.  747,  29  U.  S.  (L.  ed.) 
47. 


(2)  Congress  Has  Supervisory  Legislative  Control — (a)  In  General— 
Without  an  express  reservation  of  power,  Congress  has  the  power  to  amend 
the  acts  of  the  territorial  legislature.  Such  a  power  is  an  incident  of  sov- 
ereignty, and  continues  until  granted  away.  Congress  may  not  only  abro- 
gate laws  of  the  territorial  legislatures,  but  it  may  itself  legislate  directly 
for  the  local  government.  It  may  make  a  void  act  of  the  territorial  legisla- 
ture valid,  and  a  valid  act  void. 


Brunswick  First  Nat.  Bank  v.  Yankton 
County,  (1879)  101  U.  S.  133,  25  U.  S. 
(L.  ed.)  1046.  See  also  U.  S.  t?.  McMil- 
lan, (1897)  165  U.  S.  510,  17  S.  Ct.  395, 
41  U.  S.   (L.  ed.)   805. 

The  government  of  the  territories  of 
the  United  States  belongs,  primarily.,  to 
Congress;  and,  secondarily,  to  such  agen- 
cies as  Congress  may  establish  for  that 
purpose.  During  the  term  of  their  pupil- 
age as  territories  they  are  mere  de- 
pendencies of  the  United  States.  Their 
people  do  not  constitute  a  sovereign 
power.  All  political  authority  exercised 
therein  is  derived  from  the  general 
government.  It  is,  indeed,  the  practice 
of  the  government  to  invest  these  de- 
pendencies with  a  limited  power  of  self- 
government  as  soon  as  they  have  suffi- 
cient population  for  the  purpose.  The 
extent  of  the  power  thus  granted  depends 
entirely  upon  the  organic  Act  of  Congress 
in  each  case,  and  is  at  all  times  subject 
to  such  alterations  as  Congress  may  see 
fit  to  adopt.  Snow  p.  U.  S.,  (1873)  18 
Wall.  319,  21  U.  S.   (L.  ed.)   784. 

By  an  Act  establishing  the  territorial 
government  the  United  States'  does  not 
part  with  their  jurisdiction.  They  still 
retain  the  power  to  legislate  over  the 
territory  on  all  matters  whatever.  They 
simply,  by  such  an  Act,  implant  a  new 
jurisdiction,  and  their  jurisdiction  as  to 
all  matters  confided  to  the  territorial 
authorities  is  no  longer   sole  and  exclu- 


sive.    Watts  9.  U.  8.,    (1870)    1  Wash. 
Ter.  294. 

Territorial  governments  subject  to  abo- 
lition or  modificaton. —  "Under  and  by 
virtue  of  this  clause  of  the  Constitution, 
from  time  to  time  Congress  has  author- 
ized and  established  temporary  govern- 
ments for  the  territories,  the  first  of 
which  was  provided  by  the  ordinance  of 
1787,  and  afterward  adopted  by  Congress, 
and  from  thence  continuously  until  the 
present  time.  The  governments  thus  es- 
tablished were  and  are  temporary  in  their 
character,  and  only  designed  to  subserve 
a  temporary  purpose.  These  governments 
were,  and  now  are,  and  at  all  times  have 
been,  under  the  complete  control  of  Con- 
gress, and  subject  to  abolition,  modifica- 
tion, or  change  at  the  behest  of  the  power 
which  created  them,  and  the  laws  enacted 
by  the  territorial  legislatures  are  alike 
subject  to  modification  or  repeal  by  the 
action  of  Congress.  These  inherent  in- 
firmities in  the  governments,  and  legis- 
lative enactments  of  the  territories,  at 
once  rob  them  of  all  the  essential  attri- 
butes of  sovereignty,  and  make  them 
provinces  over  whom  the  United  States 
exercises  supreme  control.  Under  and  by 
virtue  of  this  clause  of  the  Constitution, 
above  recited,  Congress  could  sell  and 
dispose  of  a  territory  to  a  foreign  power, 
and  not  only  can  it  make  all  needful 
rules  and  regulations  concerning  the  ter- 
ritories, but  can  also  abolish  them,  and 
the  rules  and  regulations  made  by  Con- 
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gross  are  enacted  laws,  and  congressional  ject  to  the  disapproval  of  Congress,  yet, 
rules  for  the  territories  can  he  made  in  till  disapproved,  it  is  valid  and  operative, 
so  other  manner."  Territory  v.  Lee,  Miners'  Bank  v.  Iowa,  (1861)  12  How. 
(1874)   2  Mont.  132.  1,    13    U.    8.    (L.    ed.)    1867.      See   also 

Atchison  etc.,  R.  Co.  v.  Sowers,    (1909) 

Territorial  legislation  valid  until  diaap-  213  U.  S.  55,  29  8.  Ct  397,  53  U.  S. 
proved. —  Though  by  the  fundamental  law  (L.  ed.)  671. 
of  a  territory  its  legislation  k  to  be  sub- 
CD)  Ho  Annulment  of  Territorial  Statute  by  Implication. —  In  order  to  sub- 
ject ft  territorial  statute  to  the  annulling  clause  of  an  Act  of  Congress,  the 
conflict  should  be  direct  and  unmistakable.  No  law  will  be  declared  void 
because  it  may  indirectly,  or  by  a  possible,  and  not  a  necessary,  construction 
be  repugnant  to  an  annulling  Act. 

Cope  v.  Cope,   (1891)   137  U.  S.  686,  11  S.  Ct.  222,  34  U.  S.   (L.  ed.)   832. 

(c)  Validating  County  Bonds. —  It  is  within  the  power  of  Congress  to 
validate  bonds  issued  by  si  county  in  a  territory  when  their  only  defect 
was  that  they  had  been  issued  in  excess  of  the  powers  conferred  upon  the 
territorial  municipalities  by  the  Act  of  Congress  giving  the  territory 
authority  to  issue  bonds  for  debts  or  obligations  "  necessary  to  the  admin- 
istration of  the  internal  affairs  "  of  the  county.  Congress  has  full  legis- 
lative power  over  the  territories,  as  full  as  that  which  a  state  legislature  has 
over  its  municipal  corporations,  and  there  was  nothing  at  the  time  the 
aforementioned  Act  was  passed  to  have  prevented  Congress  from  authoriz- 
ing such  municipalities  to  issue  bonds  in  aid  of  railways,  and  that  which 
Congress  could  have  originally  authorized  it  might  subsequently  confirm 
and  ratify. 

Utter  v.  Franklin,  (1899)   172  U.  S.  423,  19  a  OL  133,  43  U.  S.   (L.  ed.)  498. 

(d)  Bevocation  of  Charter  of  Mormon  Church. —  The  revocation  of  the  char- 
ter of  the  Church  of  Jesus  Christ  of  Latter-day  Saints  was  a  constitutional 
exercise  of  the  power  of  Congress  over  territories  and  of  the  power  expressly 
reserved  in  the  organic  act  establishing  the  territory  of  Utah.  By  the  dis- 
solution of  that  corporation  its  property  was  governed  by  the  ancient  and 
established  rule  governing  the  property  of  public  or  charitable  corpora- 
tions; namely,  that  when  a  corporation  is  dissolved,  its  personal  property, 
like  that  of  a  man  dying  without  heirs,  ceases  to  be  the  subject  of  private, 
ownership,  and  becomes  subject  to  the  disposal  of  the  sovereign  authority, 
whilst  its  real  estate  reverts  or  escheats  to  the  grantor  or  donor,  unless 
some  other  course  of  devolution  had  been  directed  by  positive  law,  though 
still  subject  to  the  charitable  use. 

Church  of  Jesus  Christ  v.  U.  S.,  (1890)  "The  power  of  Congress,  over  the  terri- 
136  U.  S.  47,  10  S.  Ct.  792,  24  U.  S.  tories  of  the  United  States  is  general 
(Ik   ed.)    478,   wherein   the   court   said:       and  plenary,  arising  from  and  incidental 
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to  the  right  to  acquire  the  territory 
itself,  and  from  the  power  given  by  the 
Constitution  to  make  all  needful  rules 
and  regulations  respecting  the  territory 
or  other  property  belonging  to  the  United 
States.  It  would  be  absurd  to  hold  that 
the  United  States  has  power  to  acquire 
territory,  and  no  power  to  govern  it  when 
acquired.  The  power  to  acquire  terri- 
tory, other  than  the  territory  northwest 
of  the  Ohio  river  (which  belonged  to  the 


United  States  at  the  adoption  of  the  Con- 
stitution), is  derived  from  the  treaty- 
mr.king  power  and  the  power  to  declare 
and  carry  on  war.  The  incidents  of  these 
powers  are  those  of  national  sovereignty, 
and  belong  to  all  independent  govern- 
ments. The  power  to  make  acquisitions 
of  territory  by  conquest,  by  treaty,  and 
by  cession  is  an  incident  of  national 
sovereignty." 


3.  Legislative  Power  of  a  Territory  —  a.  In  General. —  A  territorial 
legislature  has  all  legislative  power  except  as  limited  by  the  Constitution 
of  the  United  States  and  the  organic  Act  and  the  laws  of  Congress  apper- 
taining thereto. 


Walker  v.  New  Mfexico,  etc.,  R.  Co., 
(1897)  165  U.  S.  604,  17  S.  Ct.  421,  41 
U.  S.   (L.  ed.)   837. 

Congress  has  enacted  that,  with  certain 

restrictions,  "  the  legislative  power  "  of 
every  territory  shall  extend  to  all  right- 
ful subjects  of  legislation,  not  incon- 
sistent with  the  Constitution  and  laws  of 
the  United  States."  R.  S.  sec.  1851;  Act 
of  July  30,  1886,  ch.  818,  24  Stat.  L. 
170.  The  power  so  conferred  upon  a  ter- 
ritorial assembly  covers  the  domestic  re- 
latione, the  settlement  of  estates,  and  all 
other  matters  which,  within  the  limits 
of  a  state,  are  regulated  by  the  laws  of 
the  state  only.  Simms  v.  Simms,  (1890) 
175  U.  S.  163,  20  S.  Ct.  58,  44  U.  S. 
(I*,  ed.)  116.  See  title  Territories,  voL 
9.  pp.  646,  657. 

A  territorial  statute,  in  conflict  with  an 
Act  of  Congress  relating  to  the  govern- 
ment of  a  territory,  is  invalid.  People  v. 
Clayton,  (1886)  4  Utah  432,  11  Pac.  206. 


An  Act  of  a  territorial  legislature  pro- 
viding for  the  holding  of  a  convention  for 
the  purpose  of  forming  a  state  constitu- 
tion, to  be  submitted  to  the  legal  voters 
of  the  territory  for  their  approval  of  re- 
jection, is  not  inconsistent  with  the  or- 
ganic Act  of  the  territory  or  any  other 
law  of  Congress,  or  with  any  provision  of 
the  Constitution,  and  is  therefore  valid. 
Whether  such  legislation  is  premature  is 
a  question  that  addresses  itself  solely  to 
the  legislature  that-  passed,  the  governor 
who  approved,  and  to  Congress  which  had 
the  power'  finally  to  ratify  or  annul  the 
measure.  Arizona  Territory,  (1889)  19 
Op. .  Atty.-Gen.  335. 

The  usual  way  of  declaring  a  territorial 
statute  inoperative,  which  is  inconsistent 
with  the  higher  law  of  Congress,  is 
through  the  courts,  just  as  in  the  states 
similar  enactments  would  be  adjudged  to 
be  unconstitutional.  Matter  of  Atty.- 
Gen.,   (1881)   2  N.  M.  58. 


The  organic  law  of  a  territory  takes  the  place  of  a  constitution  as  the  funda- 
mental law  of  the  local  government.  It  is  obligatory  on  and  binds  the 
territorial  authorities;  but  Congress  is  supreme,  and  for  the  purposes  of 
this  department  of  its  governmental  authority  has  all  the  powers  of  the 
people  of  the  United  States,  except  such  as  have  been  expressly  or  by  impli- 
cation reserved  in  the  prohibitions  of  the  Constitution. 


Brunswick  First  Nat.  Bank  v.  Yankton 
County,  (1879)  101  U.  S.  133,  26  U.  S. 
(L.  ed.)    1046. 

Lands  owned  by  railroads  and  held  for 
sale  or  other  disposition  for  profit,  and 
in  no  way  connected  with  the  use  or 
operation  of  the  railroad,  are  not  "  rail- 
road property "  in  the  sense  commonly 
understood  to   mean    the  property   which 


is  essential  to  a  railroad  company  to 
enable  it  to  discharge  its  functions  and 
duties  as  a  common  carrier  by  rail,  but 
are  property  of  the  railroad  company  in- 
dependently of  its  functions  and  duties  as 
a  common  carrier;  and  a  territorial  stat- 
ute which  in  effect  exempts  such  land 
from  taxation  is  invalid  as  conflicting 
with  the  organic  Act  of  Congress,  pro- 
viding  that   the    legislative   assembly    of 
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the  territory  "  shall  not  pass  any  law  im-  erty   subject   to  taxation   shall   be  taxed 

pairing    the    rights   of    private    property,  in    proportion    to    its    value."      Northern 

nor  make   any   discrimination    in    taxing  Pac.   R.   Co.    i\   Walker,    (1891)    47   Fed. 

different  kinds  of  property,  but  all  prop-  684. 

b.  For  Assessment  and  Collection  op  Taxes. —  The  power  to  legislate 
delegated  to  a  territorial  legislature  includes  the  right  to  pass  uniform 
laws  for  the  assessment  and  collection  of  taxes,  and  a  territorial  statute 
under  which  it  is  competent  for  the  taxing  authorities  of  an  organized 
county  to  levy  and  collect  taxes  on  personal  property  situated  within  the 
attached  reservations  of  Indians,  and  belonging  to  other  persons  than 
Indians,  is  valid. 

Wagoner  r.  Evans,  (1898)  170  U.  S.  591,  18  S.  Ct.  730,  42  U.  S.  (L.  ed.)  1154, 
See  also  Thomas  t?.  Gay,  (1898)  169  U.  S.  264,  18  S.  Ct.  340,  42  U.  S.  (L.  ed.) 
740. 

c.  In  Forge  in  a  Military  Reservation. —  The  power  of  Congress  over 
a  territory  is  exerted  in  establishing  a  government  to  which  is  delegated 
authority  to  legislate  upon  all  rightful  subjects,  and  a  territorial  statute  is 
in  force  in  a  military  reservation  within  the  territory. 

Reynolds  v.  People,  (1869)   1  Colo.  180. 

4.  Territorial  Courts  —  a.  In  General. —  Territorial  courts  are  estab- 
lished under  the  authority  of  this  clause. 

James  r.  U.  S.,  (1903)   38  Ct.  CL  627. 

6.  Are  Legislative  Courts. —  Territorial  courts  are  legislative  courts, 
created  in  virtue  of  the  general  right  of  sovereignty  which  exists  in  the 
government,  or  in  virtue  of  that  clause  which  enables  Congress  to  make 
all  needful  rules  and  regulations  respecting  the  territory  belonging  to  the 
United  States.  The  jurisdiction  with  which  they  are  invested  is  not  a  part 
of  that  judicial  power  which  is  defined  in  the  third  article  of  the  Consti- 
tution, but  is  conferred  by  Congress,  in  the  execution  of  those  general 
powers  which  that  body  possesses  over  the  territories  of  the  United  States. 

American  Ins.  Co.  v.  356  Bales  Cotton,  13    Wall.    447,   20   U.    S.    (L.   ed.)    659; 

(1828)    1  Pet.  545,  7  U.  S.   (L.  ed.)   242.  Howard  v.  U.  S.,   (1887)    22  Ct.  CI.  316; 

See  also  U.  S.  v.  McMillam,   (1897)    165  Nickels   i\   Griffin,    (1872)    1   Wash.  Ter. 

U.  S.   510;    17   S.  Ct.  395,  41   U.  S.    (L.  385. 
ecL)   805;  Clinton  v.  Englebrecht,   (1871) 

c.  Defining  Jurisdiction  op  the  Courts. —  It  is  within  the  competency 
of  Congress  either  to  define  directly,  by  its  own  act,  the  jurisdiction  of  the 
courts  which  it  creates  qt  to  delegate  the  authority  requisite  for  that  pur- 
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pose  to  the  territorial  government;  and  by  either  proceeding,  to  permit 
or  to  deny  the  transfer  of  any  legitimate  power  or  jurisdiction  previously 
exercised  by  the  courts  of  the  provisional  government,  to  the  tribunals  of 
the  government  it  is  about  to  substitute  for  the  territory  in  lieu  of  the 
temporary  or  provisional  government. 

Leitensdorfer  t\  Webb,  (1857)  20  How.  over  it  the   common   law,   which   recog- 

182,  15  U.  S.   (L.  ed.)   891.  '  nizes    and    sustains   the    doctrine   of    es- 

cheats ;  for  in  that  case  there  would  have 

u  There  Is  no  common  law  of  the  United  been  a  continuation  of  the  same  political 

States,   as  contradistinguished   from   the  law.     But  in  the  absence  of  any  law  on 

individual  states;   and  the  courts  of  the  the  subject  the  principles  of  the  natural 

United   States,   instead    of   administering  law  would  prevail,  ae  well  as  the  familiar 

the  common  law,  or  any  particular  sye-  principle  of  jurisprudence  that  any  one 

tern,   conform   to   the   law  of   the   states  may    inherit   who   is   not   expressly   pro- 

where  they  are  situated,  so  that  the  ac-  hibitcd."      People   v.    Folsom,    (1855)    5 

quimtion   of    California    did    not    extend  Gal.  379. 

d.  Absence  op  Distinction  Between  Federal  and  State  Jurisdictions. 
— The  distinction  between  the  federal  and  state  jurisdictions,  under  the 
Constitution  of  the  United  States,  has  no  foundation  in  these  territorial 
governments ;  and  consequently,  no  such  distinction  exists,  either  in  respect 
to  the  jurisdiction  of  their  courts  or  the  subjects  submitted  to  their  cogniz- 
ance. They  are  legislative  governments,  and  their  courts  legislative  courts; 
Congress,  in  the  exercise  of  its  powers  in  the  organization  and  government 
of  the  territories,  combining  the  powers  of  both  the  federal  and  state 
authorities.  There  is  but  one  system  of  government,  or  of  laws  operating 
within  their  limits,  as  neither  is  subject  to  the  constitutional  provisions  in 
respect  to  state  and  federal  jurisdiction. 

Benner  v.  Porter,  (1S50)  9  How.  242,  13  U.  S.  (L.  ed.)   110. 

a.  Bxbrcise  op  Admiralty  Jurisdiction. —  An  Act  of  Congress  establish- 
ing a  territory  conferred  legislative  powers  extending  to  all  rightful  objects 
of  legislation,  subject  to  the  restriction  that  their  laws  should  not  be 
"  inconsistent  with  the  laws  and  Constitution  of  the  United  States." 
An  Act  to  the  territorial  legislature  establishing  a  court  by  whose  decree 
the  cargo  of  a  vessel  was  sold  to  satisfy  a  claim  for  salvage  was  held  to 
be  not  inconsistent  with  the  laws  and  Constitution  of  the  United  States. 
Although  admiralty  jurisdiction  can  be  exercised  in  the  states  in  those 
courts  only  which  arc  established  in  pursuance  of  the  third  article  of  the 
Constitution,  the  same  limitation  docs  not  extend  to  the  territories.  In  leg- 
islating for  them,  Congress  exercises  the  combined  powers  of  the  general 
and  of  a  state  government. 

American  Ins.  Co.  ?.  356  Bales  Cotton,  (1828)   1  Pet.  645,  7  U.  S.  (L.  ed.)  242, 
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14  The  United  States  shall  guarantee  to  every  state  in  this  Union  a  repub- 
lican form  of  government,  and  shall  protect  each  of  them  against 
invasion;  and  on  application  of  the  legislature,  or  of  the  execu- 
tive (when  the  legislature  cannot  be  convened)  against  domestic 
violence." 

I.  "  To  Evert  State,"  303. 

II   "  A  Republican  Form  of  Government,"  304. 

1.  In  General,  304. 

2.  Delegation  of  Legislative  Functions  to  Other  Departments,  304. 

3.  Form  of  Local  Government,  305. 

4.  Legislative  Control  of  Boundaries  of  Municipal  Corporations,  306. 

5.  Conflicting  Claims  to  Office  of  Governor,  306. 

III.  Power  Resides  in  Congress,  307. 

1.  In  General,  307. 

2.  Discretion  in  Choice  of  Means,  307. 

3.  To  Determine  Which  Is  the  Established  Government,  307. 

4.  National  Police  Duty  in  a  State  Not  Required,  307. 

5.  Initiative  and  Referendum,  307. 

6.  Power  to  Delegate  Duly  to  the  President,  308. 

I.  "  To  Every  State  " 

The  term  "  state  "  in  this  clause  seems  to  be  used  in  the  idea  of  a  people 
or  political  community  as  distinguished  from  a  government,  and  is  used 
in  its  geographical  sense. 

Texas  v.  White,    (1868)    7  Wall.  721,  effected   by   violence.     Towards   the  pre- 

19  U.   S.    (L.  ed.)    227.  vention  of   calamities   of   this   kind,   too 

many    checks    cannot   be  provided.      The 

Federalist. — The    inordinate    pride    of  peace    of    society    and    the    stability    of 

state  importance  has   suggested  to   some  government    depend     absolutely    on    the 

minds  an  objection  to  the  principle  of  a  efficacy  of  the  precautions  adopted  on  this 

guaranty   in    the   federal  government,   as  head.      Where    the   whole    power    of    the 

involving  an  officious  interference  in  the  government  is  in  the  hands  of  the  people, 

domestic    concerns    of    the    members.      A  there  is  the  less  pretense  for  the  use  of 

scruple  of  this  kind  would  deprive  us  of  violent  remedies  in  partial  or  occasional 

one  of  the  principal  advantages  to  be  ex-  distempers    of    the    state.      The    natural 

peobed    from    union,   and    can    only    flow  cure  of  an  ill  administration,  in  a  popular 

from  a  misapprehension  of  the  nature  of  or  representative  constitution,  is  a  change 

the  provision  itself.     It  could  be  no  im-  of  men.     A  guaranty  by  the  national  au- 

pediment    to    reforms   of    the   state    con-  thority  would  be  as  much  leveled  against 

stitutions  by  a  majority  of  the  people  in  a  the  usurpations  of  rulers  as  against  the 

legal  and  peaceful  mode.  This  right  would  ferments  and  outrages  of  faction  and  sedi- 

remain     undiminished.       The     guaranty  tion  in  the  community.    Hamilton,  in  The 

could  only  operate  against  changes  to  be  Federalist,  No.  XXI, 

[303] 
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II.  "  A  Republican  Form  of  Government " 

1.  In  General. —  No  particular  government  is  designated  by  the  clause 
as  republican.  Neither  is  the  exact  form  to  be  guaranteed,  in  any  manner 
especially  designated.  The  guaranty  necessarily- implies  a  duty  on  the  part 
of  the  states  themselves  to  provide  such  a  government.  All  the  states  had 
governments  when  the  Constitution  was  adopted.  In  all  the  people  par- 
ticipated to  some  extent,  through  their  representatives  elected  in  the  man- 
ner specially  provided.  These  governments  the  Constitution  did  not  change. 
They  were  accepted  precisely  as  they  were,  and  it  is  therefore  to  be  pre- 
sumed that  they  were  such  as  it  was  the  duty  of  the  states  to  provide.  Thus 
we  have  unmistakable  evidence  of  what  was  republican  in  form,  within  the 
meaning  of  that  term  as  employed  in  the  Constitution. 

Minor  v.  Happersett,    (1874)    21   Wall.  pass  their  own  laws  in  virtue  of  the  legis- 

175,   22   U.    S.    (L.    ed.)    627.      See   also  lative    power    reposed    in    representative 

appeal   of  AUyn,    (1909)    81    Conn.    534,  bodies,    whose    legitimate    «.cts    may    be 

71   Ail.   794,    129   Am.   St.   Rep.   225,   23  said  to  be  those  of  the  people  themselves; 

L.  R.  A.   (N.  S.)    630.  but,  while  the  people  are  thus  the  source 

of  political  power,  their  governments,  na- 

Power  of  people  limited  by  constitn-  tional  and  state,  have  been  limited  by 
tions. — "  By  the  Constitution  a  republi-  written  con&ti  tut  ions,  and  they  have 
can  form  of  government  is  guaranteed  to  themselves  thereby  set  bounds  to  their 
every  state  in  the  Union,  and  the  distin-  own  power,  as  against  the  sudden  un- 
guis ting  feature  of  that  form  is  the  right  pulees  of  mere  majorities."  In  re  Dun- 
of  the  people  to  choose  their  own  officers  can,  (1891)  139  U.  S.  461,  11  S.  Ct.  573, 
for     governmental     administration,     and  35  U.  S.  (L.  ed.)  219. 

Taxation  for  public  purposes  only. —  A  republican  form  of  government  for- 
bids the  raising  of  taxes  for  any  but  public  purposes. 

Beach    v.    Bradetreet,    (1912)    85   Atl.  charged  from   the  United   States   service 

344,  82  Atl.   1030,  Ann.  Cas.  1913B  946,  without  regard  to  disability  or  indigence, 

holding  that  a  statute  granting  pensions  is  invalid, 
to  soldiers  who  have  been  honorably  dis- 

This  section  expresses  the  foil  limit  of  national  control  over  the  internal 
affairs  of  a  state. 

South  Carolina  t\  United  States,  of  the  formation  of  a  drainage  district 
(1905)  199  U.  S.  454,  26  S.  Ct  110,  60  is  a  state  question.  O'Neill  v.  Learner, 
U.  S.  (L.  ed.)  261,  4  Ann.  Gas.  737.  (1915)    239  U.  S.  244,  36  S.  Ct.   54,  60 

U.  S.  (L.  ed.)  249;  Houck  t\  Little  River 

The  propriety  of  the  delegation  of  an-  Drainage  Dist.,  (1915)  239  U.  S.  254, 
thority  to  a  district  court  in  the  matter       36  S.  Ct.  58,  60  U.  S.  (Led.)  266. 

2.  Delegation  of  Legislative  Functions  to  Other  Departments.—"  There 
might  be  a  question  whether,  even  if  there  were  a  clear  delegation  of  legis- 
lative functions  to  other  departments  of  the  state  government,  it  would  be 
void  under  the  Federal  Constitution.  Whatever,  in  view  of  the  distinct 
grant  in  the  Federal  Constitution  to  the  President,  Congress  and  the  Judi- 
ciary of  separately  the  executive,  legislative  and  judicial  powers  of  the 
Nation,  may  be  the  power  of  Congress  in  the  delegation  of  legislative  func- 
tions, a  very  different  question  is  presented  when  the  restrictions  of  the 
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Federal  Constitution  are  invoked  to  restrain  like  action  in  a  State.  Crimes 
against  the  Nation  must  be  prosecuted  by  indictment,  yet  a  State  may 
proceed  by  information,  Suppose  a  State  by  its  constitution  grants  legis-, 
lative  functions  to  the  executive,  or  to  the  judiciary,  what  provision  of 
the  Federal  Constitution  will  nullify  the  action  t  Will  the  grant  work  an 
abandonment  of  a  republican  form  of  Government,  or  be  a  denial  of  due' 
process,  or  equal  protection!  "  And,  on  the  particular  objection  that  ihe^ 
legislature  had  delegated  a  legislative  function  to  a  state  board  of  assessors 
to  ascertain  the  average  rate  of  taxation  to  be  levied  on  railroad  and  other' 
corporate  property,  the  court  said:  "  It  may  be  laid  down  as  a  general' 
proposition  that  where  a  legislature  enacts  a  specific  rule  for  fixing  a  rate1 
of  taxation,  by  which  rule  the  rate  is  mathematically  deduced  from  f acta 
and  events  occurring  within  the  year  and  created  without  reference  to  thtf 
matter  of  that  rate,  there  is  no  abdication  of  the  legislative  function,  but, 
•an  the  contrary,  a  direct  legislative  determination  of  the  rate."  } 

the  Federal  Constitution,  and  that  sec- 
tion 829,  supra,  is  violative  of  said  pro-: 
vision.  It  is  impossible  to  discern  in 
what  manner  the  act- or  an  award  under 
its  authority  could  affect  the  republican 
form  of  government  guaranteed  by  the 
constitutional  provision  mentioned,  or 
wherein  the  commission  exercises  the 
functions  alleged  in  making  an  award, 
which  must  be  thereafter  reviewed  by  a 
judicial  tribunal  before  it  becomes  effec- 
tive, or  in  what  manner  its  action  is  of; 
an  arbitrary  nature."  LouisviUe,  etc.,, 
R.  Co.  v.  Greenbrier  Distillery  Co., 
(1916)   170  Ky.  775,  187  8.  W.  296. 


Michigan  Cent.  R.  Co.  i\  Powers, 
(1906)  201  U.  S.  245,  26  8.  Ct.  459,  50 
U.  S.   (L.  ed.)  743. 

A  reparation  award  made  by  the  Rail- 
road Commission,  under  section  829, 
Kentucky  Statutes,  does  not  violate  sec- 
tion 4,  of  article  IV,  of  the  federal  con- 
stitution. The  court  said :  "  It  is,  also, 
contended  that  the  commission  is  without 
authority  to  make  an  award  based  upon 
past  transactions,  based  upon  a  rate  pre- 
scribed by  the  commission,  and  to  do  so, 
it  exercises  legislative,  judicial  and  exec- 
utive powers  of  an  arbitrary  nature,  and 
in  violation  of  section  4,  article  IV,  of 


3.  Form  of  Local  Government. —  The  purpose  of  the  Federal  Constitu-' 
tion  was  to  provide  a  form  of  government,  republican  in  character,  for  the> 
states  as  a  united  whole,  and  not  to  control  the  systems  of  local  govern- 
ment, and  therefore  a  statute  is  valid  providing  a  form  of  municipal  gov- 
ernment which  ignores  the  features  of  executive,  legislative,  and  judicial 
departments,  and  commits  the  functions  of  government  to  a  single  board 
or  body. 


Eckerson  v.  Des  Moines,  (190S)  137 
la.  452,  115  N.  W.  177. 

A  state  constitutional  provision  which 
vesta  in  cities  and  towns  "the  exclusive 
power  to  license,  regulate,  control,  or  to 
suppress  or  prohibit  the  sale  of  intoxi- 
cating liquors  therein,"  does  not  trench 
upon  a  republican  form  of  government. 
State  v.  Hearn,  (1911)  50  Ore.  227,  115 
Pac  1006,  117  Pac.  412. 

XI  F,  &  A.—  11 


A  republican  form  of  government  with- 
in the  meaning  of  article  4,  §  4,  of  the 
federal  Constitution,  guaranteeing  to  the 
states  a  republican  form  of  government," 
is  a  guaranty  to  the  state  at  large  and 
not  to  the  systems  of  local  government 
provided  by  the  states  for  the  regulation 
of  their  municipalities.  Bonner  r.  Bel- 
sterling,  (Tex.  Civ.  App.  1911)  137  S.  W. 
1154,  holding  a  recall  provision  in  a  city 
charter  not  violative  of  this  provision, 
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Form   of   city   government. —  The   par-  provision  of  the  Constitution  applies  only 

ticular  form  of  city  government  provided  to  the  state  government  and  not  to  the 

for  in  its  charter  cannot  be  objected  to  systems  of  city  and  county  government, 

on  the  ground  that  it  does  not  guarantee  Walker    t>.    Spokane,     (1911)     62    Wash, 

a  republican  form  of  government.     This  312,  113  Pac.  775,  Ann  Cas  1912C  904. 

4.  Legislative  Control  of  Boundaries  of  Municipal.  Corporations. —  The 

determination  of  the  territorial  boundaries  of  a  municipal  corporation  is 
purely  a  legislative  function,  but  there  is  nothing  in  the  Federal  Constitu- 
tion to  prevent  the  people  of  a  state  from  giving,  if  they  see  fit,  full  juris- 
diction over  such  matters  to  the  courts  and  taking  it  entirely  away  from  the 
legislature.  The  preservation  of  the  legislative  control  in  such  matters 
is  not  one  of  the  essential  elements  of  a  republican  form  of  government 
which,  under  section  4  of  Article  IV.  of  the  Constitution,  the  United  States 
are  bound  to  guarantee  to  every  state  in  this  Union.  And  whenever  the 
Supreme  Court  of  a  state  holds  that  under  the  true  construction  of  its 
constitution  and  statutes  the  courts  of  that  state  have  jurisdiction  over  such 
matters,  the  federal  courts  can  neither  deny  the  correctness  of  this  con- 
struction nor  repudiate  its  binding  force  as  presenting  anything  in  conflict 
with  the  Federal  Constitution. 

Forsyth  v.  Hammond,  (1897)  166  U.  6.  619,  17 .S.  Ct.  665,  41  U.  S.  (L.  ed.)  1095, 
reversing  (1896)  71  Fed.  443. 

Changing  boundaries  of  school  district. — A  statute  changing  the  boundaries 
of  a  school  district,  giving  to  the  new  district  the  property  within  its  limits 
which  had  belonged  to  the  former  district,  and  requiring  the  new  district 
to  assume  and  pay  the  debts  and  obligations  of  the  old  district,  is  com- 
patible with  a  republican  form  of  government,  even  if  it  be  admitted  that 
this  section  applies  to  the  creation  of,  or  the  powers  or  rights  of  property 
of,  the  subordinate  municipalities  of  the  state. 

Michigan  v.  Lowrey,  (1905)   199  U.  S.  233,  25  S.  Ot  27,  50  U.  S.  (L.  ed.)   167. 

5.  Conflicting  Claims  to  Office  of  Governor. —  The  enforcement  of  the 
guaranty  to  every  state  of  a  republican  form  of  government  belongs  to  the 
political  department,  and  cannot  be  said  by  the  courts  to  have  been  denied 
by  the  action  of  a  general  assembly  in  a  contest  for  the  office  of  governor. 

Taylor  v.  Beckham,   (1900)    178  U.  S.  about  the  existence  of  the  domestic  vio- 

578,  20  S.  Ct.  890,  1009,  44  U.  S.  (L.  ed.)  lence;  but  where  two  persons,  each  claim- 

1187.  ing   to  be  governor,   make   calls   respec- 
tively   upon    the    President,    under    said 

When  in  pursuance  of  this  provision  of  clause  of   the   Constitution,   it   of  course 

the  Constitution,  the  President  is  called  becomes  necessary  or  him  to  determine  in 

upon  by  the  executive  of  a  state  to  pro-  the  first   place  which  of  said  persons  is 

tect  it  against  domestic  violence,  it  ap-  the  constitutional  governor  of  the  state, 

pears  to  be  his  duty  to  give  the  required  Governorship  of  Arkansas  —  Case  of  Bax* 

aid|   especially  when   there   is  no   doubt  tcr,  (1874)    14  Op.  Atty.-Gen.  394, 
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HI.  Power  Besides  in  Congress 

L  In  General. —  The  power  to  carry  into  effect  the  clause  of  guaranty 

is  primarily  a  legislative  power,  and  resides  in  Congress. 

Texas  i?.   White,    (1886)    7   Wall.   730,  The    question    whether    this    guaranty 

19  US.  (L.  ed.)  227.     See  also  Marshall  has  been  violated  is  not  a  judicial  but  ft 

T.  Dye,   (1913)   231  U.  S.  250,  31  S.  Ct.  political  question,  committed  to  Congress, 

92,  58   U.   S.    (L.   ed.)    206;    Susman  v.  and  not  to  the  courts.    Mountain  Timber 

Board   of  Public  Education,    (1916)    228  Co.  v.  Washington,  (1917)  243  U.  S.  219 

Fed-  217.  37  S.  Ct.  260,  61  U.  S.  (L.  ed.)  685,  Ann. 

Cas.   1917D  642. 

2.  Discretion  in  Choice  of  Means. —  In  the  exercise  of  the  power  con- 
ferred by  the  guaranty  clause,  as  in  the  exercise  of  every  other  constitu- 
tional power,  a  discretion  in  the  choice  of  means  is  necessarily  allowed. 
It  is  essential  only  that  the  means  must  be  necessary  and  proper  for  carry- 
ing into  execution  the  power  conferred,  through  the  restoration  of  the  state 
to  its  constitutional  relations,  under  a  republican  form  of  government,  and 
that  no  act  be  done,  and  no  authority  exerted,  which  is  either  prohibited  or 
unsanctioned  by  the  Constitution. 

Texas  v.  White,  (1868)  7  Wall  729,  19      They  may  confer  the  power  of  deciding! 
U.  S.   (L.  ed.  227.  whether    the    exigency    has    arisen    upon 

which    the    government    of    the    United 

It  rests  with  Congress  to  determine  States  is  bound  to  interfere,  on  the  Presi- 
upon  the  means  proper  to  be  adopted  to  dent.  Luther  v.  Borden,  (1849)  7  How. 
protect  a  state  against  domestic  violence.       42,  12  U.  S:  (L.  ed.)  581. 

3.  To  Determine  Which  Is  the  Established  Government. —  Under  this 
article  it  rests  with  Congress  to  decide  what  government  is  the  established 
one  in  a  state.  As  the  United  States  guarantee  to  each  state  a  republican 
government,  Congress  must  necessarily  decide  what  government  is  estab- 
lished in  a  state  before  it  can  determine  whether  it  is  republican  or  not. 

Luther  v.  Borden,  (1849)   7  How.  42,  12  U.  S.   (L.  ed.)  581. 

L  National  Police  Duty  in  a  State  Not  Required. —  This  clause  does  not 

recognize  the  power  of  the  United  States  or  require  them  to  do  mere  police 

duty  in  the  states. 

U.  S.  r.  Cruikshank,  (1875)  92  U.  S.  556,  23  U.  S.  (L.  ed.)  588,  affirming  (1874) 
1  Woods   (U.  S.)   308,  25  Fed.  Cas.  No.  14,897. 

5.  Initiative  and  Referendum. —  The  question  whether  the  initiative  and 

referendum  preserve  to  a  state  a  republican  form  of  government  is  a 

political  one  and  not  judicial,  and  is  for  Congress  and  not  for  the  courts 

to  determine. 

Pacific   States   Telephone,   etc.,    Co.   v.  Hutchinson,    (1914)     93    Kan.    405,    144 

Oregon,   (1912)   223  U.  S.  118,  32  S.  Ct.  Pac.   241;   Ea>  p.  Wagner,    (1908)    Okla. 

224,  56  U.  S,    (L.  ed.)    377;   Kiernan  «;.  33,    95    Pac.    435,    18    Ann.    Cas.     197: 

Portland,  (1912)  223  U.  S.  151,  32  S.  Ct.  Kiernan  v.  Portland,  (1910)  57  Ore.  454, 

231,   66    U.    &    (L.   ed.)    386;    State   9.  112  Pac,  402,  37  L.  R.  A.   (N.  S.)    332; 
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State  r.  Mountain  Timber  Co.,  (1913) 
75  Wash.  581,  135  Pac.  645,  L.  R.  A. 
1917D  10. 

In  this  connection  the  Texas  Supreme 
Court  said :  "  The  policy  of  reserving  to 
the  people  such  power  as  the  recall,  the 
'initiative  and  the  referendum  is  a  ques- 
tion for  the  people  themselves  in  fram- 
ing the  government,  or  for  the  Legislat- 
ure in  the  creation  of  municipal  govern- 
ments. It  in  not  for  the  courts  to  decide 
that  question.  We  are  unable  to  see  from 
our  viewpoint  how  it  can  be  that  a  larger 
measure  of  sovereignty  committed  to  the 
people  by  this  method  of  government  and 


a  more  certain  means  of  securing  a  proper 
representation  in  any  way  militates 
against  its  character  as  a  republican 
form  of  government  and  that  it  is  thereby 
rendered  in  any  sense  obnoxious  to  the 
provision  of  the  Constitution  of  the 
United  States."  Bonner  s.  Belsterling, 
(1911)    104  Tex.  432,  138  S.  W.  571. 

The  initiative  and  referendum  provision! 
of  a  city  charter  do  not  violate  this 
clause.  In  re  Pfahler,  (1906)  150  Cal 
71,  88  Pac.  270,  11  Ann.  Cas.  911,  11 
L.  R.  A.  (N.  S.)  1092;  People  v.  Ed- 
mand*,  (1911)  252  111.  108,  96  N.  E.  914. 


Recognition  of  initiative  and  referendum. —  The  Act  of  Congress  of  August 
8,  1911,  declaring  that  the  existing  districts  in  a  state  should  continue  in 
force  "  until  the  legislature  of  such  state,  in  the  manner  herein  prescribed, 
shall  redistrict  such  state,' '  shows  that  Congress  intended  to  recognize  the 
state  constitution  and  laws  treating  the  referendum  as  part  of  the  legisla- 
tive power  of  the  state,  and  the  question  whether  the  initiative  and  refer- 
endum is  consistent  with  a  republican  form  of  government  is  for  Congress, 
and  not  the  courts,  to  determine. 


Ohio  r.  Hildebrant,  (1916)  241  U.  S. 
665,  36  S.  Ct.  708,  60  U.  S.  (L.  ed.)  1172, 
wherein  the  court  said :  "  In  so  far  as 
the  proposition  challenges  the  power  of 
Congress  as  manifested  by  the  clause  in 
the  act  of  1911  treating  the  referendum 
as  a  part  of  the  legislative  power  for 
the  purpose  of  apportionment  where  so 
ordained  by  the  state  constitutions  and 
laws,  the  argument  but  asserts,  on  the 
one  hand,  that  Congress  had  no  power  to 
do  that  which  from  the  point  oi  view  of 
§  4  of  Article  I,  previously  considered, 
the  Constitution  expressly  gave  the  right 
to  do.  In  so  far  as  the  proposition  may 
be  considered  as  asserting,  on  the  other 
hand,  that  any  attempt  by  Congress  to 
recognize  the  referendum  as  a  part  of  the 
legislative  authority  of  a  State  is  ob- 
noxious to  a  republican  form  of  govern- 


ment as  provided  by  8  4  of  Article  IV, 
the  contention  necessarily  but  reasserts 
the  proposition  on  that  subject  previously 
adversely  disposed  of.  And  that  this  is 
the  inevitable  result  of  the  contention  is 
plainly  manifest,  since  at  best  the  prop- 
osition comes  to  the  assertion  that  be- 
cause Congress,  upon  whom  the  Constitu- 
tion has  conferred  the  exclusive  authority 
to  uphold  the  guarantee  of  a  republican 
form  of  government,  has  done  something 
which  it  is  deemed  is  repugnant  to  that 
guarantee,  therefore  there  was  automatic- 
ally created  judicial  authority  to  go  be- 
yond the  limits  of  judicial  power  and  in 
doing  so  to  usurp  congressional  power  on 
the  ground  that  Congress  had  mistakenly 
dealt  with  a  subject  which  was  within  its 
exclusive  control  free  from  judicial  inter- 
ference." 


6.  Power  to  Delegate  Duty  to  the  President. —  It  was  competent  for 
Congress  to  provide,  by  the  Act  of  Feb.  28,  1795,  that,  "  in  case  of  an 
insurrection  in  any  state  against  the  government  thereof,  it  shall  be  lawful 
for  the  President  of  the  United  States,  on  application  of  the  legislature  of 
such  state  or  of  the  executive  (when  the  legislature  cannot  be  convened), 
to  call  forth  such  number  of  the  militia  of  any  other  state  or  states,  as  may 
be  applied  for,  as  he  may  judge  sufficient  to  suppress  such  insurrection," 


Luther  t\  Borden,  (1849)  7  How.  43,  12  U.  6.  (L.  ed.)  $81, 


ARTICLE   V 

11  The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to  this  Constitution,  or,  on  the  appli- 
cation of  the  legislatures  of  two  thirds  of  the  several  states,  shall  call 
a  convention  for  proposing  amendments,  which,  in  either  case,  shall 
be  valid  to  all  intents  and  purposes,  as  part  of  this  Constitution,  when 
ratified  by  the  legislatures  of  three  fourths  of  the  several  states,  or 
by  conventions  in  three  fourths  thereof,  as  the  one  or  the' other 
mode  of  ratification  may  be  proposed  by  the  Congress;  provided 
that  no  amendment  which  may  be  made  prior  to  the  year  one  thou- 
sand eight  hundred  and  eight  shall  in  any  manner  affect  the  first 
and  fourth  clauses  in  the  ninth  section  of  the  first  article;  and  that 
no  state,  without  its  consent,  shall  be  deprived  of  its  equal  suffrage 
in  the  senate." 

Approval  of  the  President —  To  the  contention  that  the  Eleventh  Amend- 
ment had  not  been  proposed  in  the  form  prescribed  by  the  Constitution, 
because  Article  I.,  section  7,  requires  the  approval  or  disapproval  of  the 
President  of  "  every  order,  resolution,  or  vote,  to  which  the  concurrence 
of  the  Senate  and  House  of  Representatives  may  be  necessary,"  Chase,  J., 
replied:  "  There  can  surely  be  no  necessity  to  answer  that  argument. 
The  negative  of  the  President  applies  only  to  the  ordinary  cases  of  legisla- 
tion. He  has  nothing  to  do  with  the  proposition  or  adoption  of  amend* 
ment8  to  the  Constitution. ' ' 

HoUingsworth  v.  Virginia,   (179S)   3  Dall.  378,  1  U.  S.   ?L.  ed.)   S44. 
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All  constitutional  laws  are  binding  on  the  people  in  the  new  states  and  the 
old  ones,  whether  they  consent  to  be  bound  by  them  or  not.  Every  con- 
stitutional Act  of  Congress  is  passed  by  the  will  of  the  people  of  the  United 
States,  expressed  through  their  representatives,  on  the  subject-matter  of  the 
enactment,  and  when  so  passed  it  becomes  the  supreme  law  of  the  land  and 
operates  by  its  own  force  on  the  subject-matter  in  whatever  state  or  terri- 
tory it  may  happen  to  be.  It  cannot  be  successfully  urged  that  such  a  law 
cannot  operate  upon  the  subject-matter  of  its  enactment  without  the  express 
consent  of  the  people  of  a  new  state  where  it  may  happen  to  be. 

Pollard  v.  Hagan,  (1845)  3  How.  224,  wold,  (1869)  8  Wall.  611,  19  U.  S. 
11  U.  S.  (L.  ed.)  565.  See  also  Pensacola  (L.  ed.)  513,  affirming  Griswold  r.  Hep- 
Tel.  Co.  P.  Western  Union  Tel.  Co.,  burn,  (1866)  2  Duv.  (Ky.)  20;  Ableman 
(1877)  96  U.  S.  9,  24  U.  S.  (L.  ed.)  708,  v.  Booth,  (1858)  21  How.  519,  16  U.  8. 
affirming  (1875)  2  Woods  (U.  S.)  643,  (L.  ed.)  169. 
19  fled.  Gas.  No.  10,960;  Hepburn  v.  Gris- 

6.  Repugnancy  Must  Be  Direct  and  Positive. — A  state  statute,  although 
enacted  in  pursuance  of  a  power  not  surrendered  to  the  general  govern- 
ment, must  in  the  execution  of  its  provisions  yield,  in  case  of  conflict,  to  a 
statute  constitutionally  enacted  under  authority  conferred  upon  Congress; 
but  it  is  not  to  be  regarded  as  inconsistent  with  an  Act  of  Congress  passed 
in  the  execution  of  a  clear  power  under  the  Constitution,  unless  the  repug- 
nance or  conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be  recon- 
ciled or  stand  together. 

Missouri,  etc.,  R.  Go.  p.  Hober,  (1898)  treaties  is  to  such  Acts  of  the  state  legis- 

169  U.  S.  623,   18  8.  Ct.   488,  42  U.  8.  latures  as  do  not  transcend  their  powers, 

(L.  ed.)   878.  but,  though  enacted  in  the  execution  of 

acknowledged  state  powers,  interfere  with 

A  state  statute  which  requires  the  reg-  or  are  contrary  to  laws  of  Congress,  made 

lstration  and  publication  of  a  receipt  by  in  pursuance  of  the  Constitution  or  some 

the  government  of  the  United  States  for  treaty  made  under  the  authority  of  the 

the  payment  of  an  internal  revenue  tax  United   States.     In  every  such  case,  the 

upon  the  occupation  of  a  retail  dealer  in  Act  of  Congress  or  treaty  is  supreme,  and 

liquors,  is  valid,  as  it  was  passed  in  the  the  law  of  the  state,  though  enacted  in 

exercise  of  the  police  power  of  the  state  the  exercise  of  powers  not  controverted, 

to  furnish  information  of  the  fact  that  must  yield  to  it.    *    *    *    We  agree  that 

the  per8one  who  have  paid  such  tax  are  in   the   application   of   this   principle   of 

or  may  become  engaged  in  the  business  supremacy  of  an  Act  of  Congress  in  a  case 

of  selling  intoxicating  liquors  contrary  to  where  the  state  law  is  but  the  exercise  of 

the  lawB  of  the  state.     State  v.  Hanson,  a  reserved  power,  the  repugnance  or  con- 

(1907),  16  N.  D.  347,  113  N.  W.  371.  flict  should  be  direct  and  positive,  so  that 

the  two  acts  could  not  be  reconciled  or 

M  The  nullity  of  any  Act  inconsistent  consistently  stand  together,  and  also  that 

With  the  Constitution  is  produced  by  the  the   Act   of    Congress   should   have   been 

declaration  that  the  Constitution  is  the  passed  in  the  exercise  of  a  clear  power 

supreme  law.     The  appropriate  applica-  under  the  Constitution,  such  as  that  in 

tion   of   that  part   of   the  clause  which  question."     Sinnot  v.  Davenport,   (1859) 

confers  the  same  supremacy  on  laws  and  22  How.  242,  16  U.  8.  (L.  ed.)  243. 

c.  Immunity  prom  Prosecution  for  Testifying. — The  immunity  given 
by  an  Act  of  Congress  which  provides,  "  but  no  person  shall  be  prosecuted 
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or  subjected  to  any  penalty  or  forfeiture  for  or  on  account  of  any  trans-" 
action,  matter,  or  thing  concerning  which  he  may  testify,"  is  clearly 
intended  to  be  general,  and  to  be  applicable  whenever  and  in  whatever 
oourt  such  prosecution  may  be  had,  whether  state  or  federal. 

Brown  *.  Walker,  (1896)  161  U.  6.  608,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  819, 
affirming  (1895)  70  Fed.  46. 

d.'  Quarantine  Kegulations. — A  state  statute  which,  as  interpreted  by 
the  Supreme  Court  of  the  state,  empowers  the  state  board  of  health  to 
exclude  healthy  persons  from  a  locality  infested  with  a  contagious  and 
infectious  disease,  such  power  applying  as  well  to  persons  seeking  to  enter 
the  infected  place,  whether  they  come  from  without  or  within  the  state, 
does  not  conflict  with  Acts  of  Congress  relating  to  foreign  immigration  into 
the  United  States,  and  conferring  quarantine  powers  upon  the  marine  hospi- 
tal service. 


Compagnie  Franchise,  etc.,  v.  Louisiana 
State  Board  of  Health,  (1902)  186  U.  S. 
385,  22  S.  Ct.  811,  46  U.  S.  (L.  ed.) 
1209,  affirming  (1899)  51  La.  Ann.  645, 
25  So.  591,  72  Am.  St.  Rep.  458,  56 
I*  R.  A.  795,  wherein  the  court  said: 
"Without  undertaking  to  analyze  the 
provkione  of  these  Acts,  it  suffices  to  say 
that,  after  scrutinizing  them,  we  think 
they  do  not  purport  to  abrogate  the 
quarantine  laws  of  the  several  states,  and 
that  the  safeguards  which  they  create 
and   the   regulations   which   they   impose 


on  the  introduction  of  immigrants  are 
ancillary,  and  subject  to  such  quarantine 
laws.  So  far  as  the  Act  of  1893  is  con- 
cerned, it  is  manifest  that  it  did  not 
contemplate  the  overthrow  of  the  existing 
state  quarantine  systems  and  the  abro- 
gation of  the  powers  on  the  subject  of 
health  and  quarantine  exercised  by  tha 
states  from  the  beginning,  because  the 
enactment  of  state  laws  on  these  subjects 
would,  in  particular  instances,  affect  in- 
terstate and  foreign  commerce." 


3.  Later  Statute  or  Treaty  Supersedes  Prior  Treaty  or  Statute. —  a.  In 
General. —  By  the  Constitution  a  treaty  is  placed  on  the  same  footing,  and 
made  of  like  obligation,  with  an  act  of  legislation.  Both  are  declared  by 
that  instrument  to  be  the  supreme  law  of  the  land,  and  no  superior  efficacy 
is  given  to  either  over  the  other.  When  the  two  relate  to  the  same  subject, 
the  courts  will  always  endeavor  to  construe  them  so  as  to  give  effect  to  both, 
if  that  can  be  done  without  violating  the  language  of  either ;  but  if  the  two 
are  inconsistent,  the  one  last  in  date  will  control  the  other,  provided  always 
the  stipulation  of  the  treaty  on  the  subject  is  self -executing. 


Whitney  f.  Robertson,  (1888)  124  U. 
S.  194,  8  S.  Ct.  465.  31  U.  S.  (L.  ed.) 
386.  See  also  Rainey  v.  U.  S.,  (1914)  232 
U.  S.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.) 
617;  U.  S.  v,  Lee  Yen  Tai,  (1902)  185  U. 
S.  220,  22  S.  Ct.  629,  46  V.  S.  (L.  ed.) 
878;  Horner  v.  U.  S.,  (1892)  143  U.  S. 
570,  12  S.  Ct.  522,  36  U.  S.  (L.  ed.)  266; 
In  re  Ah  Lung,   (1883)    18  Fed.  29. 

"A  treaty  is  in  its  nature  a  contract 
between    two   nations,    not    a    legislative 


act.  It  does  not  generally  effect,  of  itself, 
the  object  to  be  accomplished,  especially 
so  far  as  its  operation  is  infra- terri- 
torial; but  is  carried  into  execution  by 
the  sovereign  power  of  the  respective 
parties  to  the  instrument.  In  the  United 
States  a  different  principle  is  established. 
Our  Constitution  declares  a  treaty  to  be 
the  law  of  the  land.  It  is,  consequently,  to 
be  regarded  in  courts  of  justice  as  equiva- 
lent to  an  act  of  the  legislature,  whenever 
it  operates  .of  itself   without  the  aid  of 
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any  legislative  provision.  But  when  the 
terms  of  the  stipulation  import  a  eon- 
tract,  when  either  of  the  parties  engage 
to  perform  a  particular  act,  the  treaty 
addresses  itself  to  the  political,  not  the 
judicial  department,  and  the  legislature 
must  execute  the  contract  before  it  can 
become  a  rule  for  the  court."  Foster  v. 
Neilson,  (1829)  2  Pet.  313,  7  U.  S. 
(L.  ed.)  415.  See  also  Chinese  Exclu- 
sion Oaae,  (1889)  130  U.  S.  600,  9  S.  Ct. 
623,  32  U.  S.  (L.  ed.)  1068,  affirming 
In  re  Chae  Chan  Ping,  (1888)  36  Fed. 
431;  Chew  Heong  v.  U.  S.,  (1884)  112 
U.  S.  540,  5  S.  Ct.  255,  28  U.  S.  (L.  ed.) 
770;  In  re  Ah  Lung,  (1883)  18  Fed. 
29. 

A  treaty  may  supersede  a  prior  Act  of 
Congress,  and  an  Act  of  Congress  may 
supersede  a  prior  treaty.  Cherokee 
Tobacco,  (1870)  11  Wall.  621,  20  U.  S. 
(L.  ed.)  227.  See  also  Alvarez  y 
Sanchez  t>.  U.  S.,  (1910)  216  U.  S.  167, 
30  S.  Ct.  361,  54  U.  S.   (L.  ed.)432 

A  treaty,  assuming  it  to  be  made  con- 
formably to  the  Constitution  in  sub- 
stance and  form,  has  the  effect  of  repeal- 
ing all  preceding  federal  law  in  conflict 
with  it,  whether  unwritten,  as  law  of 
nations  or  admiralty  and  common  law, 
or  written  as  Acts  of  Congress.  Copy- 
right Convention  with  Great  Britain, 
(1854)   6  Op.  Atty-Gen.  293. 

When  treaty  rights  are  of  a  nature  to 
be  enforced  in  a  court  of  justice,  that 
court  resorts  to  the  treaty  for  a  rule  of 
decision  for  the  case  before  it  as  it  would 
to  a  statute.  Head  Monev  Cases,  (1884) 
112  U.  8.  598,  5  S.  a."  247,  28  U.  S. 
(L.  ed.)  798,  affirming  (1883)  18  Fed. 
135.  See  also  In  re  Metzger,  (1847)  5 
N.  Y.  Leg.  Obs.  83,  17  Fed.  Cas.  No. 
9,511. 

a  The  Constitution  of  the  United  States 
declares  a  treaty  to  be  the  supreme  law 
of  the  land.  Of  consequence,  its  obliga- 
tion on  the  courts  of  the  United  States 
must  be  admitted.  It  is  certainly  true 
that  the  execution  of  a  contract  between 
nations  is  to  be  demanded  from,  and,  in 
the  general,  superintended  by,  the  execu- 
tive of  each  nation;  and  therefore,  what- 
ever the  decision  of  this  court  may  be  re- 
lative to  the  rights  of  parties  litigating 
before  it,  the  claim  upon  the  nation, 
if  unsatisfied,  may  still  be  asserted.  But 
yet,  where  a  treaty  is  the  law  of  the 
land,  and  as  such  affects  the  rights  of 
parties    litigating   in   court,   that  treaty 


as  much  binds  those  rights,  and  is  as 
much  to  be  regarded  by  the  court,  as 
an  Act  of  Congress,  and  although  restora- 
tion may  be  an  executive  when  viewed 
as  a  substantive  act,  independent  of  and 
unconnected  with  other  circumstances, 
yet  to  condemn  a  vessel,  the  restoration 
of  which  is  directed  by  a  law  of  the  land, 
would  be  a  direct  infraction  of  that  law, 
and,  of  consequence,  improper."  U.  S.  o. 
Schooner  Peggy,  (1801)  1  Cranch  103, 
2  U.  S.   (L.  ed.)  49. 

Only  in  cases  purely  political. —  Con- 
gress has  no  constitutional  right  to  inter- 
fere with  rights  under  treaties,  except 
in  cases  purely  political.  U.  S.  v.  Reese, 
(1879)  5  Dill.  (U.  S.)  405,  27  Fed.  Cas. 
No.  16,137. 

Here  international  comity,  not  incor- 
porated in  any  convention  between  the 
United  States  and  the  foreign  powers, 
must  yield  to  a  statute  with  which  it  is 
in  conflict.  The  Kestor,  (1901)  110  Fed, 
448. 

Federalist.  —  Others,  though  content 
that  treaties  should  be  made  in  the  mode 
proposed,  are  averse  to  their  being  the 
supreme  laws  of  the  land.  They  insist, 
and  profess  to  believe,  that  treaties,  like 
acts  of  assembly,  should  be  repealable 
at  pleasure.  This  idea  seems  to  be  new 
and  peculiar  to  this  country,  but  new 
errors,  as  well  as  new  truths,  often 
appear.  These  gentlemen  would  do  well 
to  reflect  that  a  treaty  is  only  another 
name  for  a  bargain  and  that  it  would  be 
impossible  to  find  a  nation  who  would 
make  any  bargain  with  us,  which  should 
be  binding  on  them  absolutely,  but  on 
us  only  so  long  and  so  far  as  we  may 
think  proper  to  be  bound  by  it.  They  who 
make  laws  may,  without  doubt,  amend 
or  repeal  them;  and  it  will  not  be  dis- 
puted that  they  who  make  treaties  may 
alter  or  cancel  them;  but  still  let  us 
not  forget  that  treaties  are  made,  not 
by  only  one  of  the  contracting  parties, 
but  by  both;  and,  consequently,  that  as 
the  consent  of  both  was  essential  to  their 
formation  at  first,  so  must  it  ever  after- 
wards be  to  alter  or  cancel  them.  The 
proposed  Constitution,  therefore,  has  not 
in  the  least  extended  the  obligation  of 
treaties.  They  are  just  as  binding,  and 
just  as  far  beyond  the  lawful  reach  of 
legislative  acts  now,  as  they  will  be  at 
any  future  period  or  under  any  form  of 
government.  Jay,  in  The  Federalist,  No. 
LXIV. 


When  statute  is  constitutional— The  provisions  of  an  Act  of  Congress, 
passed  in  the  exercise  of  its  constitutional  authority,  if  clear  and  explicit, 
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must  be  upheld  by  the  courts,  even  in  contravention  of  express  stipulations 
in  an  earlier  treaty. 


Fong  Yue  Ting  v.  U.  S.,  (1893)  149 
U.  S.  720,  13  S.  Ct.  1016,  37  U.  S. 
(L.  ed.)  905.  See  also  Choctaw  Indians, 
(1870)    13  Op.  Atty-Gen.  357. 

Treaty  stipulations  between  the  United 
States  and  foreign  nations  are  not  re- 
strictive of  the  constitutional  power  of 
Congress.  They  have  the  force  of  law, 
but,  like  statutes,  are  superseded  in 
American  courts  by  subsequent  Acts  of 
Congress  conflicting  with  them.  The 
Kestor,   (1901)    110  Fed.  448. 

"  This  provision  of  .  our  Constitution 
has  made  treaties  part  of  our  municipal 
law.  But  it  has  not  assigned  to  them 
any  particular  degree  of  authority  in 
our  municipal  law,  nor  declared  whether 
laws  so  enacted  shall  or  shall  not  be  para- 


mount to  laws  otherwise  enacted.  No 
such  declaration  is  made,  even  in  respect 
to  the  Constitution  itself.  It  is  named 
in  conjunction  with  treaties  and  Acts  of 
Congress,  as  one  of  the  supreme  laws, 
but  no  supremacy  is  in  terms  assigned 
to  one  over  the  other.  And  when  it  be- 
came necessary  to  determine  whether  an 
Act  of  Congress  repugnant  to  the  Con- 
stitution could  be  deemed  by  the  judicial 
power  an  operative  law,  the  solution  of 
the  question  was  found  by  considering 
the  nature  and  objects  of  each  species  of 
law,  the  authority  from  which  each 
emanated,  and  the  consequences  of  allow- 
ing or  denying  the  paramount  effect  of 
the  Constitution."  Taylor  v.  Morton, 
(1855)  2  Curt.  (U.  S.)  454,  23  Fed.  Cas. 
No.  13,799. 


6.  Must  Be  a  Clear  Case  of  Conflict. —  It  is  the  duty  of  the  courts  not 
to  construe  an  Act  of  Congress  as  modifying  or  annulling  a  treaty  made 
with  another  nation,  unless  its  words  clearly  and  plainly  point  to  such  a 
construction. 


Lem  Moon  Sing  t?.  U.  S.,  (1895)  158 
U.  S.  549,  15  S.  Ct.  967,  39  U.  S.  (L.  ed.) 
1082. 

"Repeals  by  implication  are  never 
favored,  and  a  later  treaty  will  not  be 
regarded  as  repealing  an  earlier  statute 
by  implication,  unless  the  two  are  abso- 
lutely incompatible  and  the  statute  can- 
not be  enforced  without  antagonizing  the 
treaty."  Johnson  p.  Browne,  (1907)  U. 
S.  309,  27  S.  Ct  539,  51  U.  S.  (L.  ed.) 
816,  10  Ann.  Gas.  636. 

The  laws  of  Congress  are  always  to 
be  construed  so  as  to  conform  to  the 
provisions  of  a  treaty,  if  it  be  possible 
to  do  so  without  violence  to  their 
language.    This  rule  operates  with  special 


force  where  a  conflict  would  lead  to  the 
abrogation  of  a  stipulation  in  a  treaty 
making  a  valuable  cession  to  the  United 
States.  U.  S.  v.  Forty-Three  Gallons 
Whiskey,  (1883)  108  U.  S.  496',  2  S. 
Ct.  906,  27  U.  S.    (L.  ed.)    803. 

Congress  may  pass  any  law  it  pleases, 
if  it  is  otherwise  constitutional,  notwith- 
standing it  conflicts,  and  notwithstanding 
to  whatever  degree,  greater  or  less,  it 
conflicts,  with  an  existing  treaty  with 
a  foreign  nation.  Such  legislation  is 
not  to  be  imputed  to  the  government 
upon  any  doubtful  ground,  and  every  pre- 
sumption is  to  be  indulged  against  euch 
legislation.  Ropes  v.  Clinch,  (1871)  8 
Blatch.  (U.  S.)  304,  20  Fed.  Cas.  No. 
12,041. 


c.  Violation  op  Treaty  by  Statute  a  Matter  op  International  Con- 
cern.—  If  a  treaty  is  violated  by  a  general  statute,  it  is  a  mater  of  inter- 
national concern,  which  must  be  determined  by  treaty,  or  by  such  other 
means  as  enable  one  state  to  enforce  upon  another  the  obligations  of  a 
treaty.  A  court  has  no  power  to  set  itself  up  as  the  instrumentality  for 
enforcing  the  provisions  of  a  treaty  with  a  foreign  nation  which  the  govern- 
ment of  the  United  States,  as  a  sovereign  power,  chooses  to  disregard. 

BotUler  t>.  Dominguez,   (1889)   130  U.  S.  247,  9  S.  Ct.  525,  32  U.  S.   (L.  ed.)   926. 
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d.  Exemption  op  Coastwise  Steamers  from  Pilotage.—  A  treaty 
between  Great  Britain  and  the  United  States  provides  that  "  no  higher  or 
other  duties*  or  charges  shall  be  imposed  in  any  ports  of  the  United  States  on 
British  vessels  than  those  payable  in  the  same  ports  by  vessels  of  the  United 
States."  ^either  the  exemption  of  coastwise  steam  vessels  from  pilotage, 
resulting  from  the  law  of  the  United  States,  nor  any  lawful  exemption  of 
coastwise  vessels  created  by  the  state  law,  concerns  vessels  in  the  foreign 
trade,  and,  therefore,  any  such  exemptions  do  not  operate  to  produce  a 
discrimination  against  British  vessels  engaged  in  foreign  trade,  and  in 

favor  of  vessels  of  the  United  States  in  such  trade. 

i 

Olsen  v.  Smith,,  (1904)  196  U.  8.  341,  25  S.  Ct  62,  49  U.  S.  (L.  ed.)  224,  affirming 
(Tex.  Civ.  App.  1902)   68  S.  W.  320. 

e.  Effect  of  Treaty  on  Admirai/ty  Jurisdiction. —  The  grant  to  the 
United  States  courts  of  "  all  cases  of  admiralty  and  maritime  jurisdiction, 
in  sections  one  and  two  of  article  three  of  the  Constitution,  does  not  invali- 
date the  provisions  of  a  treaty  giving  consular  officers  jurisdiction  to  take 
cognizance  of  and  to  determine  differences  of  every  kind  which  may  arise 
between  officers  and  crews  of  vessels  of  their  nation. 

The  Koenigin  Luise,  (1910)    184  Fed.  170. 

/.  Change  in  Bate  of  Import  Duty. — A  statute  declaring  that  "  Russia 
hemp  imported  to  this  country  shall  pay  a  duty  of  forty  dollars  per  ton  " 
was  held  to  repeal  the  stipulation  in  a  prior  treaty  with  Russia,  which  in 
effect  declared  that  the  duty  on  Russia  hemp  should  not  be  more  than 
twenty-five  dollars. 

Ropes  v.  Clinch,  (1871)  8  Blatchf.  (U.  S.)  304,  20  Fed.  Cas.  No.  12,041.  See  also 
Taylor  v.  Morton,  (1855)  2  Curt.   (U.  S.)  454,  23  Fed.  Cm.  No.  13,799. 

g.  Discrimination  in  Tonnage  Taxes. — By  article  9  of  the  treaty  of 
Dec.  20,  1827,  between  the  United  States  and  the  Hanseatic  Republic,  "  the 
contracting  parties  *  *  *  engage  mutually  not  to  grant  any  particular 
favor  to  other  nations,  in  respect  of  commerce  and  navigation,  which  shall 
not  immediately  become  common  to  the  other  party.' '  Section  14  of  the 
Act  of  June  26,  1884,  provided  "  that  hi  lieu  of  the  tax  on  tonnage  of 
thirty  cents  per  ton  per  annum,  heretofore  imposed  by  law,  a  duty  of  three 
cents  per  ton,  not  to  exceed  in  the  aggregate  fifteen  cents  per  ton  in  any 
one  year,  is  hereby  imposed  at  each  entry  on  all  vessels  which  shall  be 
entered  in  any  port  of  the  United  States  from  any  foreign  port  or  place 
in  North  America,  Central  America,  the  West  India  Islands,  the  Bahama 
Islands,  the  Bermuda  Islands,  or  the  Sandwich  Islands,  or  Newfoundland ; 
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and  a  duty  of  six  cents  per  ton,  not  to  exceed  thirty  cents  per  ton  per 
annum,  is  hereby  imposed  at  each  entry  upon  all  vessels  which  shall  be 
entered  in  the  United  States  from  any  other  foreign  ports/ '  It  was  held 
that  a  steamship  company  clearing  from  Bremen,  -which  port  is  in  the 
Hanseatic  Republics,  was  liable  for  the  tonnage  duties  imposed  by  the 
statute,  as  it  was  of  later  date  than  the  treaty. 

North  German  Lloyd  Steamship  Co.  v.  Hedden,   (1890)    43  Fed.  17. 

h.  Criminal  Statute  Applying  to  Indian  Country. —  A  criminal  stat- 
ute applying  to  Indian  country  supersedes  a  prior  treaty  with  the  tribe  in 
conflict  therewith. 

Cherokee  Tobacco,   (1870)    11  Wall.  621,  20  U.  S.   (L.  ed.)   227. 

i.  Chinese  Exclusion. —  Under  a  treaty,  by  which  a  Chinese  subjedt  of 
the  exempt  class,  regularly  admitted  to  this  country,  must  be  held  to  have 
obtained  a  status  the  same  as  is  obtained  by  an  immigrant  from  the  most 
favored  nation,  such  status  continues  with  him,  so  far  as  his  right  to 
remain  in  this  country  is  concerned,  notwithstanding  that  he  may  subse- 
quently to  his  admission,  whether  through  choice  or  necessity,  become  A 
laborer. 

U.  S.  t>.  Fong  Hong,  (1916)  233  Fed.  108. 

4.  Treaties  Binding  on  the  States  —  a.  In  General. —  The  treaty-making 
power  has  been  surrendered  by  the  states  and  given  to  the  United  State*, 
and  treaties  are  as  binding  within  the  territorial  limits  of  the  states  as  they 
are  elsewhere  throughout  the  domain  of  the  United  States. 

Baldwin  v.  Franks,    (1887)    120  U.  S.  hence,  the  Italian  consul  within  his  consn- 

682,  7  8.  OL  656,  763,  30  U.  S.   (L.  ed.)  lax  territory,  is  entitled,  under  the  most 

766.     See  also  To  Abolish  Disabilities  of  favored  nation  clause  of  the  treaty  with 

Aliens,   supra,    p.    41,    and    Maiorano    v.  Italy,    to    administer    conformably    with 

Baltimore,  etc.,  R.  Co.,   (1900)   213  U.  S.  the  statutes  of  the  state,  upon  the  estate 

268,  29  S.  Ct.  424,  53  U.  S.  (L.  ed.)   792.  of    any    Italian    subject    who    there   dies 

In  re  Infeliae,    (1915)    51  Mont.   18,  149  intestate.      Carpiagiani    v.    Hall,    (1911) 

Pac.  365;  Hamilton  r.  Erie  R.  Co.,  (1916)  172  Ala.  287,  55  So.  248,  Ann.  Cae.  1913D 

219  N.  Y.  343,  114  N.  E.  399,  Ann.  Oas.  651. 
1918a  928. 

A    self-executing    treaty    requires    no 

Under    article    6,    Constitution    of    the  legislation    by   Congress   to   put   it    into 

United   States,   the   consular    prerogative  operation,  and  a  state  court  wiU  take  ju- 

of  intervention   in  and   administration  of  dicial  notice  of  such  a  treaty  and  it  need 

the  estates  of  deceased   foreign  residents  not  therefor  be  pleaded.    Butschkowski  «. 

as  granted  in  article  9,  of  the  Argentine  Brecks,    (1913)    94  Neb.  532,   143  N.  W. 

treaty  of  July  27,  1853,  Is  international  923,  Ann.  Cas.  1915C  965. 
in  its  character  and  directly  within  the 

purview  of  the  treaty  power  of  the  Fed-  The  states  have  surrendered  the  treaty- 

tjttd  Government,  and  is,  therefore,  bind*  making  power  to  the  general  government, 

in*    upon   all   the   courts  of    the  state;  and  vested  it  exclusively  in  the  President 
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and  Senate;  and  when  duly  exercised  by  state  constitution*  are  in  express  terms 
the  President  and  Senate  the  treaty  re-  subordinated.  In  re  Baldwin,  (1886)  27 
suiting  becomes  the  supreme  law  of  the  Fed.  188.  See  also  In  re  Tiburcio  Par- 
land,  to  which  not  only  state  laws  but  rott,  (1880)   1  Fed.  501. 

A  treaty  can  totally  annihilate  any  part  of  the  constitution  or  laws  of  any 
of  the  individual  states  that  is  contrary  to  the  treaty. 

Ware  v.  Hyl'tan,    (1796)    3   Dall.   243,  A  state  cannot  legislate  so  as  to  inter- 

1  U.  S.  (L.  ed.)  568.  See  also  Treaties  fere  with  the  operation  of  a  treaty,  or 
—  Fisheries,  (1898)  22  Op.  Atty.-Gen.  limit  or  deny  the  privileges  or  immunities 
217;  Copyright  Convention  with  Great  guaranteed  by  it  to  aliens  residing  in 
Britain,    (1854)    6  Op.  Atty.-Gen.   293.  this  country.     Baker  v.  Portland,   (1879) 

5  Sawy.  (U.  S.)  566,  2  Fed.  Cas.  No.  777. 

It  is  the  declared  duty  of  the  state  judges  to  determine  any  constitution  or 
laws  of  any  state,  contrary  to  a  treaty  made  under  the  authority  of  the 
United  States,  null  and  void.  National  or  federal  judges  are  bound  by 
duty  and  oath  to  the  same  conduct. 

Ware  v.  Hyltom,    (1796)    3  Dall.  236,  that  every  treaty  made  by  the  authority 

1  U.  S.    (L.  ed.)   568,  wherein  the  court  of  the  United  States  shall  be  superior  to 

said:     "A  treaty  cannot  be  the  supreme  the   constitution   and   laws   of   any  indi- 

law  of  the  land,  that  is,  of  all  the  Lnited  vidual  state,  and  their  will   alone  is  to 

States,  if  any  act  of  a  state  legislature  decide.     If  a  law  of  a  state,  contrary  to 

can  stand  in  its  way.    If  the  constitution  a  treaty,  is  not  void,  but  voidable  only  by 

of  <a  state,  which  is  the  fundamental  law  a  repeal  or  nullification  by  a  state  legie- 

of  the  state,  and  paramount  to  its  legis-  lature,   this  certain  consequence  follows, 

lature,  must  give  way  to  a  treaty,  and  fall  that  tie  will  of  a  small  part  of  the  United 

before  it,  can  it  be  questioned  whether  the  States  may  control  or  defeat  the  will  of 

less  power,  an  act  of  the  state  legislature,  the    whole."      See    also    In    re   Wyman, 

must  not  be  prostrate?    It  is  the  declared  (1906)   191  Mass.  276,  77  N.  E.  379,  114 

will  of  the  people  of  the  United  States  Am.  St  Hep.  601. 

6.  State  Legislation  Affecting  Subjects  of  Treaty  Stipulations  — 
(1)  Prohibiting  Sale  of  Foreign  Bonds  Which  Are  Subjects  of  Lotteries, — 
Foreign  government  bonds  are  salable,  and  ought  to  be  treated  as  other 
articles  of  commerce  as  a  rule.  But  when  those  bonds  are  coupled  with 
conditions  and  stipulations  which  change  their  character  from  a  simple 
government  bond  for  the  payment  of  a  certain  sum  of  money  to  a  species 
of  lottery  ticket,  they  are  not  salable  within  the  state  which  prohibits  the 
sale  of  any  lottery  tickets  within  the  state.  Such  a  state  statute  does  not 
violate  any  treaty  stipulations. 

Ballock  v.  State,  (1S90)  73  Md.  8,  20  Atl.  184,  25  Am.  St.  Rep.  669,  8  L  R.  A.  671. 

(2)  Bight  of  Action  for  Wrongful  Death. —  A  treaty  stipulation  guaran- 
teeing for  the  citizens  of  each  country,  in  the  territory  of  the  other,  equal- 
ity with  the  natives  of  rights  and  privileges  in  respect  of  protection  and 
security  of  person  and  property,  is  not  violated  by  a  state  statute  which 
denies  the  right  of  a  nonresident  alien  wife  of  a  person  killed  within  the 
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state  to  sue  for  his  wrongful  death  although  such  action  is  afforded  10 
native  resident  relatives. 

Maiorano  v.  Baltimore,  etc.,  R.  Co.,  (1909)  213  U:  8.  208,  29  S.  Ct.  424,  53  U.  S. 
(L.  ed.)   792. 

(3)  Disturbing  Indians  in  Their  Possession  of  Lands. —  Treaties  with 
Indian  tribes  which  recognize  their  lawful  possession  of  lands  embraced 
within  reservations,  and  agree  never  to  claim  the  same,  or  to  disturb  the 
nation  in  the  free  use  and  enjoyment  thereof,  like  all  other  public  treaties 
entered  into  by  the  United  States,  are  a  parcel  of  the  paramount  law  and 
must  prevail  over  all  state  laws  in  conflict  with  them.  Any  act  of  a  state 
legislature,  the  execution  of  which  would  dispossess  the  Indians  of  the 
reservations,  or  any  part  of  them,  or  which  should  materially  disturb  their 
occupancy,  would  therefore  be  illegal. 

Fellows  t?.  Denniston,  (1861)  23  N.  Y.  427. 

(4)  Prohibiting  White  Persons  Residing  Within  Indian  Nation.— 
A  Georgia  statute  passed  Dec.  22,  1830,  enacting  that  "  all  white  persons 
residing  within  the  limits  of  the  Cherokee  nation  on  the  1st  day  of  March 
next,  or  at  any  time  thereafter,  without  a  license  or  permit  from  his 
excellency  the  governor,  or  from  such  agent  as  his  excellency  the  governor 
shall  authorize  to  grant  such  permit  or  license,  and  who  shall  not  have 
taken  the  oath  hereinafter  required,  shall  be  guilty  of  a  high  misdemeanor, " 
was  held  to  be  void,  and  a  judgment  entered  against  one  who  had  entered 
the  Cherokee  nation  as  a  missionary  under  the  authority  of  the  President 
of  the  United  States,  and  had  not  been  required  by  him  to  leave  it,  and 
was  engaged  with  the  permission  and  approval  of  the  Cherokee  nation  in 
preaching  the  gospel,  was  invalid,  as  the  whole  intercourse  between  the 
United  States  and  the  nation  was  by  the  United  States  Constitution  and 
laws  vested  in  the  government  of  the  United  States. 

Worcester   v.   Georgia,    (1832)    6   Pet.  ing   its   own    territory,   with   boundaries 

615,  8  U.  S.    (L.   ed.)    4S3,  wherein  the  accurately  described,   in   which  the  laws 

court  said:      "The   Constitution,  by  de-  of  Georgia  could  have  no  force,  and  which 

daring  treaties  already  made,  as  well  as  the  citizens  of  Georgia  had  no  right  to 

those  to  be  made,  to  be  the  supreme  law  enter,  but  with  the  consent  of  the  Uhero- 

of  the  land,  adopted  and  sanctioned  the  kees   themselves,   or   in   conformity   with 

previous  treaties  with  the  Indian  nations,  treaties  and  with  the  Acts  of  Congress, 

and    consequently    admitted    their    rank  The  whole  intercourse  between  the  United 

among  those  powers  who  were  capable  of  States   and   this  nation  was  by  the  Na* 

making    treaties."      Under    the    treaties  tional    Constitution    and   laws   vested    in 

with  the  Cherokee  nation,  the  court  said  the  government  of  the  United  States, 
that  it  was  a  distinct  community,  occupy- 

(5)  Confinement  of  Free  Negroes  Employed  on  Vessels. —  A  state  statute 
which  declared  "  that  if  any  vessel  shall  come  into  any  port  or  harbor  of 
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this  state,  from  any  other  state  or  foreign  port,  having  on  board  any  free 
negroes  or  persons  of  color,  as  cooks,  stewards,  or  mariners,  or  in  any  other 
employment  on  board  said  vessel,  such  free  negroes  or  persons  of  color  shall 
be  seized  and  confined  in  gaol  until  such  vessel  shall  clear  out  and  depart 
from  this  state ;  and  tiiat  when  said  vessel  is  ready  to  sail  the  captain  of 
said  vessel  shall  be  bound  to  carry  away  the  said  free  negro,  or  free  person 
of  color,  and  to  pay  the  expenses  of  his  detention;  and,  in  case  of  his 
neglect  or  refusal  so  to  do,  he  shall  be  liable  to  be  indicted,  and  on  convic- 
tion thereof  shall  be  fined  in  a  sum  not  less  than  one  thousand  dollars,  and 
imprisoned  not  less  than  two  months;  and  such  free  negroes,  or  persons 
of  color,  shall  be  deemed  and  taken  as  absolute  slaves,  and  sold,"  was  held 
to  be  an  express  violation  of  an  existing  commercial  convention  with 
Great  Britain. 

Elkison  v.  D.eliesseline,  (1823)  Brun.  Col.  Cas.  (U.  6.)  431,  8  Fed.  Cas.  No.  4,366. 
But  see  Roberts  v.  Yates,  (1853)   16  Law  Rep.  49,  20  Fed.  Cas.  No.  11,019. 

"  (6)  Specially  Directed  Against  Mongolians  —  (a)  Prohibiting  Landing  in 
the  State. —  A  treaty  with  China  which,  reciprocating  privileges  granted  to 
citizens  of  the  United  States,  allowed  Chinese  subjects  visiting  or  residing 
in  the  United  States  the  right  to  enjoy  the  same  privileges,  immunities, 
and  exemptions  in  respect  to  travel  or  residence  as  may  there  be  enjoyed 
By  citizens  or  subjects  of  the  most  favored  nation,  was  held  to  be  violated  by 
the  action  of  the  state  immigration  commissioner,  under  the  authority  of  a 
state  statute,  prohibiting  the  landing  of  certain  Chinese  persons  under 
conditions  which  did  not  bring  the  case  within  the  police  power  of  the  state 
to  exclude  convicts,  lepers,  and  persons  incurably  diseased,  and  paupers 
and  persons  who,  from  physical  causes,  are  likely  to  become  a  public  charge. 

\  In  re  Ah  Fong,  (1874)  3  Sawy.  (U.  S.)   144,  1  Fed.  Cas.  No.  102. 

(b)  Regulating  Laundries. —  A  municipal  ordinance,  passed  to  regulate 
the  Establishment,  maintenance,  and  licensing  of  laundries  within  certain 
designated  limits,  and  prescribing  punishment  for  establishing  or  carrying 
dn  the  business  of  a  laundry  in  violation  of  its  provisions,  and  declaring 
that  after  its  passage  it  shall  be  unlawful  for  &ny  person  "  to  establish, 
maintain,  or  carry  on  any  laundry  within  that  portion  of  the  city  and 
county  of  San  Francisco  lying  and  being  east  of  Ninth  and  Larkin  streets, 
without  having  first  obtained  the  consent  of  the  board  of  supervisors,  which 
shall  only  be  granted  upon  the  recommendation  of  not  less  than  twelve  citi- 
zens and  taxpayers  in  the  block  in  which  the  laundry  is  proposed  to  be 
established,  maintained,  or  carried  on,"  was  held  invalid  as  to  a  Chinese 
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alien  who,  under  the  treaty  with  China,  was  entitled  to  all  the  rights,  privi- 
leges, and  immunities  of  subjects  of  the  most  favored  nation  with  which  this 
country  had  treaty  relations. 
In  re  Quong  Woo,   (1882)    13  Fed.  229. 

(c)  Prohibiting  Pishing. —  A  California  statute  which  provides  that  "  all 
aliens  incapable  of  becoming  electors  of  this  state  are  hereby  prohibited 
from  fishing,  or  taking  any  fish,  lobsters,  shrimps,  or  shell-fish  of  any  kind, 
for  the  purpose  of  selling  or  giving  to  another  person  to  sell/'  violates  the 
treaty  provision  with  China  that  the  Chinese  shall  "  enjoy  the  sanue  privi- 
leges, immunities,  and  exemptions  "  as  are  "  enjoyed  by  the  citizens  or 
subjects  of  the  most  favored  nation.* * 

In  re  Ah  Chong,  (1880)  2  Fed.  738. 

(d)  Prohibiting  Removal  of  Remains  of  Deceased  Persons. —  A  California 
statute  entitled  "An  Act  to  protect  public  health  from  infection,  caused 
by  exhumation  and  removal  of  the  remains  of  deceased  persons,"  providing 
that  "  it  shall  be  unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or 
other  burial  place,  the  body  or  remains  of  any  deceased  person,  unless  the 
person  or  persons  so  doing  shall  first  obtain  from  the  board  of  health, 
health  officer,  mayor,  or  other  head  of  the  municipal  government  of  the 
city,  town,  or  city  and  county  where  the  same  are  deposited,  a  permit  f ot 
said  purpose,"  for  which  permit  the  sum  of  $10  is  to  be  paid,  is  not  in 
conflict  with  the  treaty  between  the  United  States  and  China  which  pro- 
vides that  "  Chinese  subjects  of  the  United  States  shall  enjoy  entire  liberty 
of  conscience,  and  shall  be  free  from  all  disabilities  or  persecutions  on 
account  of  their  religious  faith  or  worship."  Conceding  that  the  religious 
sentiment  of  the  Chinese  requires  that  they  shall  remove  the  remains  of 

I  their  deceased  friends  to  China  for  final  burial,  there  is  nothing  in  the 

I  provision  forbidding  or  unduly  obstructing  the  performance  of  that  rite 

or  religious  duty,  and  nothing  that  does  not  equally  apply  to  other  aliens 

and  citizens. 

In  re  Wong  Yung  Quy,  (1880)  2  Fed.  024. 

(e)  Prohibiting  Employment  on  Public  Works. —  An  Oregon  statute  provid- 
ing that  "  it  shall  be  unlawful  to  employ  any  Chinese  laborers  on  any 
street,  or  part  of  street,  of  any  city  or  incorporated  town  of  this  state,  or 
on  any  public  works  or  public  improvement  of  any  character,  except  as  a 
punishment  for  crime,  and  all  contracts  which  any  person  or  corporation 
may  have  for  the  improvement  of  any  such  street,  or  part  of  street,  :or 
public  works  or  improvements  of  any  character,  shall  be  null  and  void 
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from  and  after  the  date  of  any  employment  of  any  Chinese  laborers  thereon 
by  the  contractor,"  was  held  invalid,  as  it  conflicted  with  the  treaty  with 
China,  which  recognized  the  right  of  the  Chinese  to  change  their  home  and 
allegiance  and  to  visit  this  country,  and  to  become  permanent  residents 
thereof,  and  as  such  residents  guaranteed  to  them  all  the  privileges  and 
immunities  that  may  be  enjoyed  hereby  the  citizens  or  subjects  of  any 
nation. 

Baker  *  Portland,  (1879)  5  Sawy.  (U.  S.)  566,  2  Fed.  Cas.  No.  777. 

(f )  Prohibiting  Employment  by  Corporations. —  The  California  constitution 
provides  that  "  no  corporation  now  existing,  or  hereafter  formed,  under 
the  laws  of  this  state,  shall,  after  the  adoption  of  this  constitution,  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or  Mongolian.  The 
legislature  shall  pass  such  laws  as  may  be  necessary  to  enforce  this  pro- 
vision." In  obedience  to  this  mandate,  the  legislature  passed  an  Act 
entitled  "An  Act. to  amend  the  penal  code  by  adding  two  new  sections 
thereto,  to  be  known  as  sections  178  and  179,  prohibiting  the  employment 
of  Chinese  by  corporations. ' '  The  constitutional  and  statutory  provisions 
are  in  conflict  with  treaty  stipulations  with  China  giving  to  the  Chinese 
the  right  to  emigrate  freely  to  the  United  States  for. the  purpose  of  perma- 
nent residence,  and  stipulating  that  they  shall  enjoy  the  same  privileges, 
immunities,  and  exemptions  in  respect  to  residence,  as  may  be  enjoyed  by 
the  citizens  and  subjects  of  the  most  favored  nation. 

In  re  Tiburcio  Parrott,  (1880)   1  Fed.  503. 

c.  Covenant  in  Deed  Against  Conveying  to  Chinese  Persons. — A  cove- 
nant in  a  deed:  "  It  is  also  understood  and  agreed  by  and  between  the 
parties  hereto,  their  heirs  and  assigns,  that  the  party  of  the  first  part  shall 
never,  without  the  consent  of  the  party  of  the  second  part,  his  heirs  or 
assigns,  rent  any  of  the  buildings  or  ground  owned  by  said  party  of  the 
first  part,  and  fronting  on  said  East  Main  street,  to  a  Chinaman  or  China- 
men,' '  is  void  as  being  in  violation  of  the  treaty  between  the  United  States 
and  China  of  Nov.  17,  1880,  providing  that  Chinese  subjects  "  shall  be 
accorded  all  the  rights,  privileges,  immunities,  and  exemptions  which  are 
accorded  to  the  citizens  and  subjects  of  the  most  favored  nation." 

Gandolfo  v.  Hartman,   (1892)   49  Fed.  181. 

III.  State  Control  of  Government  Property 

1.  National  Soldiers'  Home. —  The  lands  and  property  employed  for  a 
national  soldiers'  home,  over  which  exclusive  jurisdiction  has  not  bean 
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ceded  to  the  United  States,  constitute  instrumentalities  for  the  execution 
of  the  powers  of  the  general  government,  and  are  therefore  exempt  from 
such  control  of  the  state  as  would  defeat  or  impair  their  use  for  those  pur- 
poses. The  management  and  officers  are  agencies  of  the  United  States,  and 
as  such  are  exempt  from  any  interference  by  the  authorities  or  courts  of  the 
state,  in  their  control,  discipline,  or  government  of  the  home  or  property. 

In  re  Kelly,  (1895)  71  Fed.  553. 

2.  Corporations  Organized  Under  Laws  of  Congress. —  The  mere  fact 
that  a  railroad  corporation  was  organized  under  the  laws  of  Congress  does 
not  exempt  it  from  state  control  in  respect  to  rates  for  local  freight.  Con- 
gress can  wholly  remove  such  a  corporation  from  state  control,  but  in  the 
absence  of  something  in  the  statutes  indicating  an  intention  on  the  part  of 
Congress  to  so  remove  it,  the  state  has  the  power  to  prescribe  the  rates  for 
all  local  business  carried  by  it.  Of  course,  that  decision  is  controlling. 

Beagan  v.  Mercantile  Trust  Co.,  (1894)  154  U.  S.  413,  14  S.  Ct.  1060,  88  U.  8. 
(L.  ed.)  1028.    See  also  Ames  r.  Union  Pac.  R.  Co.,  (1894)  64  Fed.  170. 

8.  Attachment  of  Funds. —  Money  in  the  hands  of  a  disbursing  officer  is 
as  much  the  money  of  the  United  States  as  if  it  had  not  been  drawn  from 
the  treasury,  and  is  not  liable  to  attachment  by  the  creditors  of  the  parties 
to  whom  it  is  payable. 

Buchanan  t>.  Alexander,  (1846)  4  How.  544,  2  Fed.  Cas.  No.  670;  Attachment  of 
20,  11  U.  S.  (L.  ed.)  857.  See  also  Funds  Due  —  Government  Contractors, 
AverUl  t>.  Tucker,  (1824)  2  Cranch  (C.  C.       (1872)    13  Op.  Atty.-Gen.   567. 

IV.  State  Taxation 

1.  Of  Government  Properly  —  a.  In  General. — Lands  within  a  state 
which,  pursuant  to  Acts  of  Congress  for  laying  and  collecting  all  direct 
taxes,  are  sold,  struck  off,  and  purchased  by  the  United  States  for  the 
amount  of  taxes  thereon,  and  are  afterwards  sold  by  the  United  States  for 
a  larger  sum,  or  redeemed  by  the  former  owner,  are  not  liable  to  be  taxed, 
under  authority  of  the  state,  while  so  owned  by  the  United  States. 

Van  Brocklin  t\  Tennessee,  (1886)  117  in  pursuance  thereof  are  supreme;  they 
U.  S.  153,  6  S.  Ct.  670,  29  U.  S.  (L.  ed.)  control  the  constitutions  and  laws  of  the 
845,  wherein  the  court  said:  "While  respective  states  and  cannot  be  controlled 
the  power  of  taxation  is  one  of  vital  im-  bv  them.  The  people  of  a  state  give  to 
portance,  retained  by  the  states,  not  their  government  a  right  of  taxing  them- 
abridged  by  the  grant  of  a  similar  power  selves  and  their  property  at  its  discre- 
te the  government  of  the  Union,  but  to  tion.  But  the  means  employed  by  the 
be  concurrently  exercised  by  the  two  gov-  government  of  the  Union  are  not  given  by 
ernments,  yet  even  this  power  of  a  state  the  people  of  a  particular  state,  but  by 
is  subordinate  to,  and  may  be  controlled  the  people  of  all  the  states;  and  being 
by,  the  Constitution  of  the"  United  States.  given  by  all,  for  the  benefit  of  all,  should 
That   Constitution    and    the   laws   made  be   subjected    to   that   government    only 
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which  belongs  to  alt  All  subjects  over 
which  the  sovereign  power  of  a  state  ex- 
tends are  objects  of  taxation;  but  those 
over  which  it  does  not  extend  are,  upon 
the  soundest  principles,  exempt  from  tax- 
ation. The  sovereignty  of  a  state  extends 
to  everything  which  exists  by  its  own 
authority,  or  is  introduced  by  its  per- 
mission; but  does  not  extend  to  those 
means  which  are  employed  by  Congress 
to  carry  into  execution  powers  .conferred 
on  that  body  by  the  people  of  the  United 
States-  The  attempt  to  use  the  taxing 
power  of  a  state  on  the  means  employed 
by  the  government  of  the  Union,  in  pur- 
suance of  the  Constitution,  is  itself  an 
a^use,  because  it  is  the  usurpation  of  a 
power  which  the  people  of  a  single  state 
cannot  give.  The  power  to  tax  involves 
the  power  to  destroy;  the  power  to 
destroy  may  defeat  and  render  useless 
the  power  to  create;  and  there  is  a  plain 
repugnance  in  conferring  on  one  govern- 
ment a  power  to  control  the  constitu- 
tional measures  of  another,  which  other, 
with  respect  to  those  very  measures,  is 
declared  to  be  supreme  over  that  which 
exerts  the  control.     The  states  have  no 


power,  by  taxation,  or  otherwise,  to  re- 
tard, impede,  burden,  or  in  any  manner 
control,  the  operations  of  the  constitu- 
tional laws  enacted  by  Congress  to  carry 
into  execution  the  powers  vested  in  the 
general  government*' 

Whether  or  not  a  state  can  tax  land 
within  the  state  belonging  to  the  United 
States  is  not  decided,  but  if  it  has  that 
right  it  cannot  enforce  the  payment  of 
the  tax  from  the  United  States  by  seizing 
the  personal  property  or  means  used  by 
the  general  government  in  performance 
of  the  duties  and  in  execution  of  the 
powers  intrusted  to  it.  U.  S.  r.  Weise, 
(1851)  2  Wall.  Jr.  (C.  C.)  72,  28  Fed. 
Cas.  No.  16,659. 

Until  the  purchase  price  of  property 
purchased  from  the  United  States  has 
been  fully  paid,  and  the  whole  equitable 
interest  in  the  property  vests  in  the  pur- 
chaser, and  nothing  remains  but  for  the 
United  States  to  issue  its  patent  pur- 
suant to  the  agreement,  the  property  is 
not  subject  to  state  taxation.  U.  S.  f. 
Milwaukee,  (1893)   100  Fed.  829. 


b.  Wharfage  Charges  on  Property  of  United  States. —  The  state 

harbor  commissioners  of  California  are  charged  by  the  laws  of  that  state 

with  the  supervision  and  control  of  the  wharves  and  landings  in  the  harbor 

of  San  Francisco,  with  the  right  to  collect  dockage,  wharfage,  rent,  or  tolL 

The  imposition  of  a  toll  or  charge  by  such  commissioners  on  merchandise," 

being  the  property  of  the  United  States,  passing  to  or  over  the  wharves  at 

San  Francisco,  is  constitutional  and  valid;  the  charge  being  for  a  service 

rendered,  the  government  is  not  entitled  to  such  services  free  of  toll.    Such 

toll  or  charge  is  not  a  tax  upon  the  instrumentalities  and  agencies  of  the 

general  government,  but  is  a  charge  for  the  use  of  property  and  facilities 

furnished  the  government  by  the  state  of  California. 

State  Toll   on   Government   Property  —  Wharfage   Charges,    (1900)    23   Op.   Atty.- 
Qen.  209. 


2.  Of  Federal  Agencies  —  a.  In  General. —  The  power  of  state  taxation 
does  not  extend  to  the  instruments  of  the  federal  government,  nor  to  the 
constitutional  means  employed  by  Congress  to  carry  into  execution  the 
powers  conferred  in  the  Federal  Constitution. 


Ward  v.  Maryland,  (1870)  12  Wall. 
426,  20  U.  S.    (L.   ed.)    449. 

"  Unquestionably  the  taxing  power  of  the 
States  is  very  comprehensive  and  pervad- 
ing, but  it  18  not  without  limits.  State 
tax  laws  cannot  restrain  the  action  of  the 
national  government,  nor  can  they  abridge 


the  operation  t>f  any  law  which  Congreaa 
may  constitutionally  pass.  They  may  ex- 
tend to  every  object  of  value  within  the 
sovereignty  of  the  state,  but  they  can- 
not reach  the  administration  of  justice  in 
the  federal  courts,  nor  the  collection  of 
the  public  revenue,  nor  interfere  with  any 
constitutional    regulation    of    commerce.  * 
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Savings    Soc.    0.    Coite,    (1867)    6   Wall.  fense,  and  of  course  our  forte,  navy  yards, 

605,  18  U.  S.   (L.  ed.)   897.  public  ships,  and  the  like  fall  within  that 

exemption.  Public  corporations  also  fall 
"Instruments  of  government,  such  as  within  that  exemption,  but  railways  are 
are  referred  to,  are  the  officers,  as  such,  private  corporation*,  just  as  much  as 
executive,  legislative,  and  judicial,  ap-  steamship  and  steamboat  companies  or 
pointed  or  chosen  to  enact,  execute,  and  canal  corporations,  where  the  stock  be- 
expound  the  laws,  and  the  public  build-  longs  to  the  corporators,  or  as  much  as 
ings  erected  and  occupied  for  the  uses  of  moneyed  manufacturing  or  business  cor- 
the  government.  Federal'  machinery  is  porations,  all  of  which  are  created  to  pro- 
much,  more  multifarious  than  that  of  the  mote  the  public  good."  Sweatt  v.  Boston, 
states,  as  the  government  of  the  United  etc,  R.  Co.,  (1871)  3  Cliff.  (U.  S.)  339, 
States  is  charged  with  the  national  de-  23  Fed.  Cas.  No.  13,684. 

I.  On  Operation  of  Mines  Belonging  to  Indians. — A  state  license  tax 
cannot  be  imposed  by  a  state  on  the  business  of  mining  carried  on  in  con- 
nection with  mines  owned  by  Indians  in  segregated  and  unallotted  lands. 

Choctaw,    etc.,    R.     Oo.     v.     Harrison,  mining    and    producing    petroleum     and 

(1914)    235  U.  S.  292,  35  S.  Ot  27,  59  natural  gas  upon  lands  in  Oklahoma  ter- 

U.  S.  (L.  ed.)  234.  ritory,  are  not  subject  to  a  state  tax  as 

the  property  of  the  lessee  in  its  capacity 

The  assignment  of  a  lease  and  rights  of  a  public  service  corporation.     Indian 

thereunder,  made  by  the  Osage  Tribe  of  Territory   Illuminating   Oil   Co.   «.   Okla- 

Indians,  which  lease  conferred  the  privi-  homa,    (1916)    240  U.   S.  522,  3d  S.  Ct 

lege   of    prospecting,    drilling   wells    and  453,  60  U.  8.   (L.  ed.)   779. 

c.  Op  Federal  Officer's  Salary. —  The  compensation  of  an  officer  of 
the  United  States  is  fixed  by  a  law  made  by  Congress,  and  any  law  of  a 
state  imposing  a  tax  upon  the  office,  diminishing  the  recompense,  is  in  con- 
flict with  the  law  of  the  United  States  which  secures  the  allowance  to  the 
officer. 


Dobbins  v.  Erie  County,  (1842)  16  Pet.      United  States  is  not  subject  to  taxation 

v  a  state 
ed.  496. 


435,  10  U.  S.  (L.  ed.)   1022.  bv  a  state.     Purnell  v.  Page,   (1903)   128 


The  salary  of  a  judicial  officer  of  the 

d.  On  Telegraph  Messages  Sent  by  Federal  Officers. —  Congress,  to 
facilitate  the  erection  of  telegraph  lines,  has  by  statute  authorized  the  use 
of  the  public  domain  and  the  military  and  post  roads,  and  the  crossing  of 
navigable  streams  and  waters  of  the  United  States  for  that  purpose.  As  a 
return  for  this  privilege  those  who  avail  themselves  of  it  are  bound  to  give 
the  United  States  precedence  in  the  use  of  their  lines  for  public  business  at 
rates  to  be  fixed  by  the  postmaster-general.  A  specific  tax  imposed  by  the 
state  on  each  message  sent  by  public  officers  on  the  business  of  the  United 
States  is  a  tax  upon  a  governmental  agency,  and  therefore  void. 

Western  Union  Tel.  Co.  v.  Texas,  (1881)   106  U.  S.  464,  26  U.  S.  (L.  ed.)   1067. 

«.  On  Property  of  Corporation  Organized  under  Act  of  Congress. — 
A  state  tax  on  the  property  of  a  railroad  company  organized  under  an  Act 
of  Congress,. under  which  it  was  authorized  to  construct  and  maintain  a 
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railroad  and  telegraph  line  along  the  prescribed  route,  and  grants  were 
made  to  it  and  privileges  conferred  upon  it,  upon  condition  that  it  should  at 
all  times  transmit  dispatches  over  its  telegraph  lines,  and  transport  mails, 
troops,  and  munitions  of  war,  supplies,  and  public  stores  upon  the  railroad 
for  the  government  whenever  required  to  do  so  by  any  department  thereof, 
and  that  the  government  should  at  all  times  have  the  preference  of  the  use 
of  the  same  for  all  such  purposes,  was  held  not  to  be  invalid  as  a  tax  upon 
the  agency  of  the  national  government.  The  tax  was  not  imposed  upon  the 
franchises  or  the  right  of  the  company  to  exist  and  perform  the  functions 
for  which  it  was  brought  into  being,  nor  was  it  laid  upon  any  act  which  the 
company  had  been  authorized  to  do,  but  it  was  exclusively  upon  the  real 
and  personal  property  of  the  agent,  taxed  in  common  with  all  other  prop- 
erty in  the  state  of  a  similar  character. 

Union  Pac  R.  Co.  v.  Peniston,   (1873)  deprive  them  of  power  to  serve  the  govern- 

18  Wall.  31,  21  U.  S.  (L.  ed.)  787,  wherein  ment  as  they  were  intended  to  «er»  it, 

the  court  said :     "  Exemption  of  federal  or   does   hinder   the   efficient  exercise   of 

agencies  from  state  taxation  is  dependent,  their  power.     A  tax  upon  their  property 

not   upon   the   nature  of  the   agents,   or  has  no  such  necessary  effect.     It  leaves 

upon  the  mode  of  their  constitution,  or  them   free  to  discharge  the  duties   they 

upon  the  fact  that  they  are  agents,  but  have  undertaken  to  perform.    A  tax  upon 

upon  the  effect  of  the  tax;  that  is,  upon  their  operations  is  a  direct  obstruction 

the  queston  whether  the  tax  does  in  truth  to  the  exercise  of  federal  powers." 

/.  Of  State  Corporation  Performing  Services  for  National  Govern- 
ment.—r  Congress  may,  in  the  exercise  of  powers  incidental  to  the  express 
powers  conferred,  make  or  authorize  contracts  with  individuals  or  corpora- 
tions for  services  to  the  government;  may  grant  aid  by  money  or  land,  in 
preparation  for,  and  in  the  performance  of,  such  services;  may  make  any 
stipulation  and  conditions  in  relation  to  such  aid  not  contrary  to  the  Con- 
stitution ;  and  may  exempt,  in  its  discretion,  the  agencies  employed  in  such 
services  from  any  state  taxation  which  will  really  prevent  or  impede  their 
performance.  But  because  of  the  advancement  by  the  government  of  large 
sums  in  aid  of  the  construction  of  the  railroad,  and  the  making  of  large 
grants  of  land  upon  no  condition  of  benefit  to  itself,  except  that  the  com- 
pany will  perform  certain  services  for  full  compensation  independently  of 
those  grants,  it  cannot  be  claimed  that  the  railroad,  owing  its  being  to  state 
law,  and  indebted  for  these  benefits  to  the  consent  and  active  interposition  of 
the  state  legislature,  has  a  constitutional  right  to  hold  its  property  exempt 
from  taxation  without  any  legislation  on  the  part  of  Congress  which  indi- 
cates that  such  exemption  is  deemed  essential  to  the  full  performance  of  its 
obligations  to  the  government. 

Thomson  v.  Union  Pac.  R.  Co.,  (1869)  R.  Co.,  (1883)  18  Fed.  389,  affirmed  on 
9  Wall.  088,  19  V.  S.  (L.  ed.)  792.  See  other  grounds  (1886)  118  U.  S.  394,  6 
also  Santa  Clara  County  r.  Southern  Pac.      S.  Ot.  1132,  30  U.  S.   (L.  ed.)    118,  and 
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aJfio  Baltimore  Shipbuilding,  etc,  Co.  V.  taxation  of  a  company  awning  a  dry  dock 
Baltimore,  (1904)  195  uTs.  375,  25  S.  and  employed  in  much  of  its  work  by  the 
Ct  50,  49  U.  S.  (L.  ed.)   242,  as  to  the      United  States. 

\  g.  On  Bank  of  the  United  States. — A  state  statute  imposing  a  tax  on 
the  operation  of  a  branch  within  the  state,  of  the  bank  of  the  United  States, 
was  held  to*  be  unconstitutional  and  void.  The  states  have  no  power,  by 
taxation  or  otherwise,  to  retard,  impede,  burden,  or  in  any  manner  control 
the  operations  of  the  constitutional  laws  enacted  by  Congress  to  carry  into 
execution  the  powers  vested  in  the  general  government.  This  rule  does  not 
deprive  the  states  of  any  resources  which  they  originally  possessed.  It  does 
not  extend  to  a  tax  paid  by  the  real  property  of  the  bank,  in  common  with 
the  other  real  property  within  the  state,  nor  to  a  tax  imposed  on  the  inter- 
est which  the  citizens  may  hold  in  the  institution,  in  common  with  other 
property  of  the  same  description  throughout  the  state. 

M'Ctdloch  *.  Maryland,  (1819)   4  Wheat.  436,  4  U.  S.  (Led.)  579. 

fc.  Of  Sueety  upon  Bonds  Required  by  United  States. — A  statute 

imposing  a  tax  upon  the  premiums  received  by  a  foreign  surety  company 

upon  bonds  required  by  the  United  States,  is  not  invalid  as  requiring  the 

payment  of  a  tax  by  a  federal  agency. 

Maryland  Fidelity,  etc.,  Co.  <?.  Pennsylvania,  (1916)  240  U.  S.  319,  32  S.  Ct  298, 
60  U.  S.   (L.  ed.)   664. 

*.  On  Bonds  of  Territorial  Municipalities. —  Bonds  issued  by  a  munici- 
pality in  a  territory  are  not  subject  to  state  taxation,  and  the  subsequent 
admission  of  the  territory  as  a  state  does  not  bring  them  within  the  taxing 
power  of  lanother  state. 

Farmers,  etc.,  Bank  v.  Minnesota,  (1914)  232  U.  8.  516,  34  S.  Ot  354,  58  U.  S. 
(L.  ed.)   706. 

3.  Of  United  States  Obligations  —  a.  In  General. — A  state  cannot,  in 
the  exercise  of  the  power  of  taxation,  tax  obligations  of  the  United  States. 

Weston  v.   Charleston,    (1829)    2   Pet  gress  has  the  power  to  confer  upon  the 

449,  7  U.  S.    (L.  ed.)   481;  New  York  v.  state  the  right  to  tax  obligations  of  the 

Tax  Com'rs,  (1862)  2  Black  620,  17  U.  S.  United  States."    Home  Sav.  Bank  t>.  Des 

(L.  ed.)  451;  Home  Ine.  Co.  v.  New  York,  Moines,   (1907)   205  U.  S.  603,  27  S.  Ct 

(1890)    134  U.  S.  594,  10  S.  Ct.  593,  33  671,  51  U.  S.  (L.  ed.)  901. 
U.  S.  (L.  ed.)   1025. 

United  States  notes.— It  it  within  the 

"  Want  of  authority  in  the  states  to  tax  power  of  Congress  to  exempt  from  state 

the  securities  of  the  United  States  issued  taxation  United  States  notes  issued  under 

in  the  exercise  of  the  admitted  power  of  Acta  of  Congress  and  intended  to  circu- 

Congress   to  borrow  money  on  credit  of  late  as  money.     New  York  v.  New  York 

the  United  States  is  equally  certain,  al-  County,   (1868)   7  Wall.  30,  19  U.  S.  (L. 

though  there  is  no  express  prohibition  in  ed.)   60. 
the  Constitution  to  that  effect."  Hamilton 

Mfg.  Co.  9.  Massachusetts,  (1867)  6  Wall.  Certificates  of  indebtedness   issued  by 

639,  18  U.  S.  (L.  ed.)  904.  the  United  States  are  not  liable  to  state 

taxation.     The  principle  of  exemption  is, 

"  It  may  well  be  doubted  whether  Con-  that  the  states  cannot  control  the  national 
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•  government  within  the  sphere  of  its  con- 
'  stitutiorraJ    powers,    for    there    it    is    su- 
preme; and  cannot  tax  its  obligations  for 
payment    of   money,   issued   for   purposes 
<  within  that  range  of  powers,  because  such 


taxation  necessarily  implies  the  assertion 
of  the  right  to  exercise  such  control.  New 
York  p.  Connelly,  (1868)  7  Wall.  25,  19 
U.  S.  (L.  ed.)  57. 


Checks  issued  by  the  treasurer  of  the  United  States,  for  interest  accrued 
upon  certain  registered  bonds  of  the  United  States,  are  liable  to  state 
taxation. 


Hibernia  Sav.  etc.,  Soc.  i\  San  Fran- 
cisco, (1906)  200  U.  S.  310,  26  S.  Ct. 
265,  50  U.  S.  (L.  ed.)  495,  4  Ann.  Cas. 
934,  affirming  139  Cal.  205,  72  Pac.  920, 

i  96  Am.  St  Rep.  100,  5  L.  R.  A.  (N.  S.) 
608,  the  court  saying :     "  Had  the  govern- 

■  ment,  in  the  absence  of  money  for  the 
immediate  payment  of  interest  upon  its 

'  bonds,  issued  new  obligations  for  the  pay- 
ment of  this  interest  at  a  future  day,  it 
might  well  be  claimed  that  these  were 
not  taxable,  as  the  taxation  of  such  notes 


would,  to  the  extent  of  the  tax,  impair 
their  mlue  and  negotiability  in  the  hands 
of  the  holder.  This  was  practically  the 
case  in  New  York  v.  Connelly,  7  Wall, 
16,  where  certificates  were  issued  at 
a  time  when  the  Government  had  no 
money  to  pay  its  obligations,  and  made 
use  of  its  credit  to  obtain  further  time. 
But  where  checks  are  issued  payable  im- 
mediately they  merely  stand  in  the  place 
of  coin,  which  may  be  immediately  drawn 
thereon." 


United  States  bonds  owned  by  bank. —  When  a  state  tax  upon  banks,  levied 
under  a  law  which  provides  that  "  shares  of  stock  of  state  and  savings 

;  banks,  and  loan  and  trust  companies  shall  be  assessed  to  such  banks  and 
loan  and  trust  companies,  and  not  to  the  individual  stockholders,' '  merety 

.adopts  the  value  of. the  shares  as  the  measure  of  valuation  of  the  property 
of  the  corporation,  and  by  that  standard  taxes  that  property  itself,  it  is 
invalid  to  the  extent  that  the  assessed  valuation  includes  the  amount  of 
United  States  bonds  owned  by  the  bank. 


•     Home  Sav.  Bank  v.  Des  Moines,  (1907) 

'205  U.  S.  503,  27  S.  Ct.  371,  51  U.  S.  (L. 

ed.)    901,   in  which  case   the  court  fully 

discussed   the  distinction   between  taxing 

the  property  of  a  bank  when  part  of  its 

assets  consists  of  United  States  securities 

and  taxing  the  individual  stockholder  in 

.respect   to   the   shares  he  holds   in   such 

a  bank.     After  citing  a  number  of  cases, 

the  court  said:     "The  theory  sustaining 

these  cases  is  that  the  tax  was  not  upon 

the  corporations'  holdings  of  bonds,   but 

on    the   shareholders'   holdings   of   stock, 

..and  an  examination  of  them  shows  that 

.in  every  case  the  tax  was  assessed  upon 

the  property  of  the  shareholders  and  not 

upon    the    property    of    the    corporation. 

.There  is  nothing  in  them  which  justifies 


the  tax  under  consideration  here,  levied, 
as  has  been  shown,  on  the  corporate  prop- 
erty. Without  further  review  of  the  au- 
thorities it  is  safe  to  say  that  the  dis- 
tinction established  in  the  Van  Allen  case 
has  always  been  observed  by  this  court, 
and  that,  although  taxes  by  states  have 
been  permitted  which  might  indirectly 
affect  United  States  securities,  they  hare 
never  been  permitted  in  any  case  except 
where  the  taxation  has  been  levied  upon 
property  which  is  entirely  distinct  and 
independent  from  these  securities.  On 
the  other  hand,  whenever,  as  in  these 
cases,  the  tax  has  been  upon  the  property 
of  the  corporation,  so  far  as  that  property 
has  consisted  of  such  securities,  it  has 
been  held  void/' 


b.  Op  Capital  Stock  Invested  in  United  States  Bonds. — A  state  statute 
requiring  corporations  having  capital  stock  divided  into  shares  to  pay  a 
specified  tax  on  the  excess  of  the  market  value  of  the  capital  stock  over  the 
value  of  the  real  estate  and  machinery,  as  under  the  state  constitution  and 
laws  such  a  tax  was  a  tax  on  the  franchise  and  privileges  of  the  corporation 
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and  not  a  tax  on  the  property,  is  not  invalid  as  to  any  excess  of  the  capital 
stock  invested  in  United  States  bonds,  though  such  bonds  were  declared  by 
Congress  to  be  exempt  from  state  taxation. 

Hamilton   Mfg.    Co.    v.    Massachusetts,  and  not  a  tax  upon  its  property;  and  the! 

(1867)    8   Wall.   632,   18  U.   S.    (L.   ed.)  fact  that  deposits  were  invested  and  held 

904.  in    securities    of    the    United    States   de- 
clared  by    Congress   to    be   exempt   from 

A  state  statute  requiring  savings  banks  taxation,  does  not  exempt  such  deposits 

and  aocietiee  for  savings  to  pay  annually  from  the  tax  imposed  by  the  state  stat- 

to  the  state  treasury,  for  the  use  of  the  ute.      Savings    Soc.    r.    Coite,    (1867)    6 

state,  a  sum  equal  to  three-fourths  of  one  Wall.   602,   18  U.   S.    (L.  ed.)    897.     See 

per  cent,  of  the  total  amount  of  deposits  also   Provident    Sav.    Inst.    v.   Massachu- 

ln   such  institution   on   the  first  day   of  setts,   (1867)    6  Wall.  612,  18  U.   S.    (L. 

July  in  each  year,  is  a  tax  on  the  Iran-  ed.)    907. 
ohifies  and  privileges  of  such   a  society, 

c.  Op  Legacy  Consisting  of  United  States  Bonds. —  Under  the  inherit- 
ance tax  laws  of  a  state,  a  tax  may  be  validly  imposed  on  a  legacy  consist- 
ing of  United  States  bonds  issued  under  a  statute  declaring  them  to  be 
exempt  from  state  taxation  in  any  form. 

Plummer  v.   Coler,    (1900)    178  U.   S.  States  bonds  included  in  the  property  of 

117,  20  S.  Ct  829,  44  U.  S.  (L.  ed.)   098.  the  decedent.     Such  a  tax  is  not  imposed 

upon  the  bonds,  but  it  is  only  upon  the 

A  state  inheritance  tax,  imposed  under  privilege    of    acquiring   property    by    in- 

the  provisions  of  a  state  statute,  is  not  heritance.     Wallace  v.  Myers,   (1889)    38 

void  to  the  extent  that  the  assessment  Fed.  185. 
may  be  based  upon  the  value  of  United 

d.  Seizure  op  Bonds  for  Taxes  Due  on  Unexempt  Property. —  There 
is  nothing  in  the  exemption  of  government  bonds  from  taxation  which  pre- 
vents them  from  being  seized  for  taxes  due  upon  unexempt  property. 

Scottish  Union,  etc.,  Co.  v.  Bowland,  (1905)  196  U.  &  632,  25  S.  Ct  345,  49  U.  8. 
(L.  ed.)  619. 

4.  National  Banks  —  a.  Subject  to  Paramount  Authority  of  Con- 
cress. —  National  banks  are  instrumentalities  of  the  federal  government  cre- 
ated for  a  public  purpose,  and  as  such  necessarily  subject  to  the  paramount 
authority  of  the  United  States.  It  follows  that  an  attempt  by  a  state  to 
define  their  duties,  or  control  the  conduct  of  their  affairs,  is  absolutely  void, 
whenever  such  attempted  exercise  of  authority  expressly  conflicts  with  the 
laws  of  the  United  States,  and  either  frustrates  the  purpose  of  the  national 
legislation,  or  impairs  the  efficiency  of  these  agencies  of  the  federal  govern- 
ment to  discharge  the  duties  for  the  performance  of  which  they  were 
created. 

Davis  v.  Elmira  Sav.  Bank,  (1896)   161  to  the  extent  of  the  powers  which  should 

U.  8.  283,  16  S.  Ct.  502,  40  U.  S.  (L.  ed.)  be   conferred   upon   such  banks,   and   has 

700.    See  Power  to  Incorporate  National  the  sole   power    to    regulate    and    control 

Bonks,  voL  10,  p.  866.  the    exercise    of    their    operations;    that 


Congress  has  directly  dealt  with  the  sub- 
"  Congress,  having  power   to   create  a      ject  of  insolvency  of  such  banks  by  giving 
system  of  national  banks,  U  the  judge  aa      control  to  the  secretary  of  the  treasury 
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and  the  comptroller  of  the  currency,  who 
are  authorized  to  suspend  the  operations 
of  the  bank 8  and  appoint  receivers  thereof 
when  they  become  insolvent,  or  when  they 
fail  to  make  good  any  impairment  of 
capital;  that  full  and  adequate  provi- 
sions have  been  made  for  the  protection 
of  creditors  of  such  institutions  by  re- 
quiring frequent  reports  to  be  made  of 
their  condition,  and  by  the  power  of 
visitation  by  federal  officers;  tnat  it  is 
not  competent  for  state  legislatures  to 
interfere,  whether  with  hostile  or  friendly 
intentions,  with  national  banks  or  their 


officers  in  the  exercise  of  the  powers 
bestowed  upon  them  by  the  general 
government.5*  Easton  v.  Iowa,  (1903)  188 
XJ.  S.  238,  23  S.  Ct.  288,  47  U.  S.  (L. 
ed.)  452. 

For  the  laws  of  Congress  relating  to 
national  banks,  and  notes  on  aiding  or 
conflicting  state  legislation,  see  generally 
the   title  National  Banks,  vol.  6,  p.  645. 

A  State  depositor's  guaranty  act  is 
valid. — Dolley  t\  Abilene  Nat.  Bank, 
(1910)   179  Fed.  461. 


A  different  system,  as  between  National  and  State  banks,  of  taxing  inter- 
est bearing  deposits,  may  be  maintained  by  a  state  so  long  as  there  is  no 
substantial  discrimination. 

Clement  Nat.  Bank  v.  Vermont,  (1913)  231  U.  S.  120,  34  S.  Ct  31,  68  U.  8. 
(L.  ed.)  147. 

An  Act  of  Congress  authorizing  the  taxation  of  a  national  bank  by  a  state, 
is  valid. 

Van  Allen  v.  Board  of  Assessors,   (1865)   3  Wall.  573,  18  U.  S.   (L.  ed.)   229. 


6.  When  Subject  to  State  Laws.-*- National  banks  are  subject  to  the 
laws  of  the  state,  and  are  governed  in  their  daily  course  of  business  far 
more  by  the  laws  of  the  state  than  of  the  nation.  All  their  contracts  are 
governed  and  construed  by  state  laws.  Their  acquisitions  and  transfer  of 
property,  their  right  to  collect  their  debts,  and  their  liability  to  be  sued  foi 
debts,  are  all  based  on  state  law.  It  is  only  when  the  state  law  incapacitates 
the  banks  from  discharging  their  duties  to  the  government  that  it  becomes 
unconstitutional. 


Louisville  First  Nat.  Bank  v.  Kentucky, 
(1869)  9  Wail.  362,  19  U.  S.  (L.  ed.) 
701. 

These  two  propositions,  which  are  dis- 
tinct yet  harmonious,  practically  contain 
a  rule  and  an  exception;  the  rule  being 
the  operation  of  general  state  laws  upon 
the  dealings  and  contracts  of  national 
banks;  the  exception  being  the  cessation 
of  the  operation  of  such  laws  whenever 
they  expressly  conflict  with  the  laws  of 
the  United  States  or  frustrate  the  pur- 
pose for  which  the  national  banks  were 
created,  or  impair  their  efficiency  to  dis- 
charge the  duties  imposed  upon  them  by 
the  law  of  the  United  States.    McCiellan 


v.   Chipman,    (1896)    164  U.   S.   357,    17 
S.  Ct.  85,  41  U.  S.    (L.  ed.)   461. 

National  banks  organized  under  the 
Acts  of  Congress  are  subject  to  state  legis- 
lation, except  where  such  legislation  is 
in  conflict  with  some  Act  of  Congress,  or 
where  it  tends  to  impair  or  destroy  the 
utility  of  such  banks  as  agents  or  in- 
strumentalities of  the  United  States,  or 
interferes  with  the  purposes  of  their  crea- 
tion. Waite  v.  Dowley,  (1876)  94,  533, 
24  U.  S.  (L.  ed.)  181.  See  also  Farmers', 
etc.,  Nat.  Bank  v.  Hearing,  (1875)  91 
U.  S.  33,  23  U.  S.  (L.  ed.)  196.  But  see 
Pittsburg  v.  Pittsburg  First  Nat.  Bank, 
(1867)   55  Pa.  St  48, 


Abt.  VI]  CONSTITUTION  335 

V.  Conditions  Arising  from  Attempted  Secession 

1.  Ordinance  of  Secession  Void. — An  ordinance  of  secesssion  was  an 
absolute  nullity,  and  of  itself  alone  affected  neither  the  jurisdiction  of  the 
Supreme  Court  of  the  state  nor  its  relation  to  the  appellate  power  of  the 
Supreme  Court  of  the  United  States. 

White  v.  Cannon,   (1867)   6  Wall.  450,  14     Fed.     Cas.    No.     7,722;     Scruggs    v. 

18  U.  S.  (L.  ed.)  92.  8ee  also  Keith  v.  Hmrtsville,  (1871)  45  Ala,  222;  Mosely 
Uark,  (1878)  97  U.  S.  461,  24  U.  S.  (L.  v.  Tiithill,  (1871)  45  Ala.  621;  Ex  p. 
ed.)  1071;  Ford  i\  Swigert,  (1878)  97  Norton,  (1870)  44  Ala.  180;  Ray  v. 
U.  S.  605,  24  U.  S.  (L.  ed.)  1018;  U.  S.  Thompson,  (1869)  43  Ala,  434;  Penn 
t>.  Cathcart,  (1864)  1  Bond  (U.  S.)  556,  v.  Tollison,  (1871)  26  Ark.  545;  Hawkins 
25  Fed.  Cas.  No.  14,756;  Shortridge  v.  t>.  Filkins,  (1866)  24  Ark.  286;  Harlan  v. 
Macon,  (1867)  Chase  (U.  S.)  136,  22  State,  (1867)  41  Miss.  566;  Pennywit 
Fed.  Can.  No.  12,812;  Keppel  v.  Peters-  t\  Foote,  (1875)  27  Ohio  St.  600;  Hood 
burg  R.  Co.,   (1868)   Chase   (U.  S.)    167,  v.  Maxwell,   (1866)    1  W.  Va.  219. 

2.  Acts  of  Confederate  Congress  —  a.  In  General. —  The  Confederate 
government  could  make  no  law.  Its  prescriptions  imposed  no  obligations, 
political  or  moral,  and  the  only  justification  for  obedience  which  the  citizen 
could  make  to  his  rightful  sovereign  was  deadly  coercion  by  violence  or 
threats. 

U.  S.  v.  One  Thousand  Five  Hundred  Purchasers  of  property  confiscated  under 

Bales   Cotton,    (1872)    27    Fed.   Cas.   No.  proceedings     of     Confederate     court     ac- 

15,038.     See  also  Dewing  v.  Perdicaries,  quired  no  title.     Central  R.,  etc.,  Co.  f>. 

(1877)    96  U.  S.  196,  24  U.  S.   (L.  ed.)  Ward,   (1868)   37  Ga,  515. 
654. 

6.  Establishing  Confederate  Court. — An  Act  of  the  Confederate  Con- 
gress establishing  a  court  known  as  the  "  District  Court  of  the  Confederate 
States  of  America  for  the  northern  district  of  Alabama  "  was  void.  The 
court  was  a  nullity,  and  could  exercise  no  rightful  jurisdiction.  The  forms 
of  law  with  which  it  clothed  its  proceedings  gave  no  protection  to  those  who, 
assuming  to  be  its  officers,  were  the  instruments  by  which  it  acted. 

Hickman  v.  Jones,  (1869)  9  Wall.  201,  19  U.  8.  (L.  ed.)  638. 

c.  Appropriating  Balances  in  Hands  op  United  States  Postmasters. — 
An  Act  of  the  Confederate  Congress  appropriating  balances  in  the  hands  of 
postmasters  to  the  payment  of  claims  against  the  United  States  for  postal 
service,  where  the  parties  resided  within  the  limits  of  the  states  in  rebellion, 
could  have  no  legal  effect  in  making  a  payment  to  a  mail  carrier  valid,  when 
such  payments  could  only  be  made  upon  the  production  of  proper  orders 
and  receipts  from  the  post-office  department  of  the  United  States. 

U.  S.  u.  Keehler,    ( 1869)    0  WalL  86,      government  on  receiving  an  order  through 

19  U.  8.  (L.  ed.)   574.  the  mails  from  the  post-office  department 

of  the  Confederate  states  did  not  relieve 
The  surrender  by  a  postmaster  of  the      the   liability    of    the   postmaster   on    his 
property  of  the  post-office  department  of      bond.     U.  S.  v.  Morrison,    (1869)    Chaae 
the  United    States    to   the    Confederate      (U.  S.)   521,  26  Fed.  Cas.  No.  15,817. 
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3.  Acts  of  State  Governments  During  Insurrection— a.  In  Aid  of  Insur- 
rection.—  Laws  made  to  promote  and  aid  the  rebellion  can  never  be  recog- 
nized by,  or  receive  the  sanction  of,  the  courts  of  the  United  States  as  valid 
and  binding  laws. 


Thomas  t.  Richmond,  (1870)  12  Wall. 
357,  20  U.  S.  (L.  ed.)  453.  See  also  the 
following  cases: 

United  States. —  Tavlor  t;.  Thomas, 
(1874)  22  Wall.  490,  22  U.  S.  (L.  ed.) 
789;  Huntington  p.  Texas,  (1872)  16 
W<dl.  411,  21  U.  S.  (L.  ed.)  316;  Perdi- 
caris  c>.  Charleston  Gaslight  Co.,  (1869) 
Chase  (U.  S.)  435,  19  Fed.  Cas.  No. 
10,974;  Keppel  r.  Petersburg  R.  Co., 
(1888)  Chase  (U.  S.)  167,  14  Fed.  Cas. 
No.  7,722;  Hatch  v.  Burroughs,  (1870) 
1  Woods  (U.  S.)  439,  11  Fed.  Cas.  No. 
6,203;  Evans  v.  Richmond,  (1869)  Chase 
(U.  8.)  551,  8  Fed.  Cas.  No.  4,570. 

Mississippi. —  Mississippi  Cent.  R.  Co. 
V.  State,  (1871)  46  Miss.  157;  Buchanan 
V.  Smith,   (1870)   43  Miss.  91. 

North  Carolina.— Rand  v.  State,  (1871) 
65  N.  C.  194. 

Texas. — Sequestration  Cases,  (1868)  30 
Tex.  689. 

Virginia. — Isaacs  v.  Richmond,  (1893) 
90  Va.  30,  17  S.  E.  760. 

Discriminating  against  nonresidents. — 
On  April  18,  1861,  a  convention  of  the 
state  of  Virginia  passed  an  ordinance  of 
secession,  and  on  the  30th  of  that  monUi 
a  law  entitled  "  An  ordinance  to  provide 
against  the  sacrifice  of  property  and  to 
suspend  proceedings  in  certain  cases,"  de- 
claring that  thereafter  no  execution  (ex- 
cept in  favor  of  the  commonwealth  and 
against  nonresidents)  should  be  issued, 
and  that  no  sales  should  be  made  under 
deeds  of  trust  or  decrees  without  the  con- 
Bent  of  the  parties  interested,  until  other- 
wise provided  by  law.  The  saving  in  the 
statute  ae  to  executions  in  favor  of  the 
commonwealth  and  against  nonresidents 
obviously  contemplated  the  confiscation 
of  the  property  of  the  latter  as  a  war 
measure,  and  was  invalid.  Daniels  v. 
Tearney,  (1880)  102  U.  S.  419,  26  U.  S. 
(L.  ed.)  187. 

Acts  of  Congress  defining  piracies  and 
offenses  committed  on  the  high  seas,  or  in 
any  arm  of  the  sea,  or  in  any  river,  haven, 
creek,  basin,  or  bay,  within  the  admiralty 
and  maritime  jurisdiction  of  the  United 
States,  "being  enacted  pursuant  to  the 
Constitution,  are  of  paramount  authority 
and  cannot  be  invalidated  or  impaired  by 
the  action  of  any  state  or  states;    and 


every  law,  ordinance,  and  constitution 
made  by  them  for  that  purpose,  whatever 
its  name  or  form,  is  wholly  nugatory,  and 
can  afford  no  legal  protection  to  those 
who  may  act  under  it.  But  suppose  that 
a  number  of  states  undertake  by  revolu- 
tion to  throw  off  the  government  of  the 
United  States  and  erect  themselves  into 
an  independent  nation,  and  assume  in 
that  character  to  issue  commissions  au- 
thorizing the  capture  of  vessels  of  the 
United  States,  will  such  commissions 
afford  any  protection  to  those  acting 
under  them  against  any  penal  laws  of 
the  United  States?  Cases  have  hereto- 
fore arisen  where  a  portion  of  a  foreign 
empire  —  a  colony  —  has  undertaken  to 
throw  off  the  dominion  of  the  mother 
country,  and  assumed  the  attitude  and 
claimed  the  right©  of  an  independent 
nation;  and  in  such  cases  it  has  been  held 
.that  the  relation  which  the  United  States 
should  hold  to  those  who  thus  attempt 
and  claim  to  institute  a  new  government 
is  a  political  rather  than  a  legal  ques- 
tion; that,  if  those  departments  of  our 
government  which  have  a  right  to  give 
the  law,  and  which  regulate  our  foreign 
intercourse  and  determine  the  relation 
in  which  we  shall  stand  to  other  nations, 
recognize  such  new  and  self -constituted 
government  as  having  the  rights  of  a 
belligerent  in  a  war  between  them  and 
their  former  rulers,  and  the  United  States 
hold  a  neutral  position  in  such  war,  then 
the  judiciary,  following  the  other  de- 
partments, will  to  the  same  extent  recog- 
nize the  new  nation.  But  if  the  legis- 
lative and  executive  departments  of  the 
government  utterly  refuse  to  recognize 
such  new  government,  or  to  acknowledge 
it  as  having  any  belligerent  or  national 
rights,  and  instead  of  taking  a  neutral 
attitude,  endeavor  by  force  to  suppress 
depredations  on  commerce  by  such  as- 
sumed government,  as  violating  the  rights 
and  infringing  the  laws  of  the  United 
States,  then  the  judiciary  will  hold  that 
such  depredations  are  not  to  be  considered 
as  belligerent,  and  entitled  to  the  im- 
munties  of  lawful  war,  but  as  robbery  or 
other  lawless  depredations,  subject  to  the 
penalties  denounced  by  our  laws  against 
puch  offenses."  Charge  of  Grand  Jury, 
(1861)  2  Sprague  (U.  S.)  279,  30  Fed. 
Cas.  No.  18?25o. 

Where  the  judgments  of  the  courts  save 
effect  to  the  legislation  of  the  revolu- 
lionary  legislatures,  which  was  enacted 
for  the  purpose  of  aiding  the  rebellion,  or 
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deprived  citizens  of  the  United  States  of 
their  just  rights,  such  judgments  and  de- 
crees were  void,  and  no  subsequent  legis- 


lation could  make  them  good.  Van  Epps 
v.  Walsh,  (1870)  1  Woods  (U.  S.)  698, 
28  Fed.  Gas.  No.  16,850. 


b.  Not  in  Aid  op  Insurrection. —  The  acts  of  the  several  states  in  their  , 
individual  capacities,  and  of  their  different  departments  of  government, 
executive,  judicial,  and  legislative,  during  the  war,  so  far  as  they  did  not 
impair  or  tend  to  impair  the  supremacy  of  the  national  authority,  or  the 
just  rights  of  citizens  under  the  Constitution,  are,  in  general,  to  be  treated 
as  valid  and  binding.  The  existence  of  a  state  of  insurrection  and  war  did 
not  loosen  the  bonds  of  society,  or  do  away  with  civil  government  or  the 
regular  administration  of  the  laws.  Order  was  to  be  preserved,  police 
regulations  maintained,  crime  prosecuted,  property  protected,  contracts 
enforced,  marriages  celebrated,  estates  settled,  and  the  transfer  and  descent 
of  property  regulated  precisely  as  in  time  of  peace. 


Horn  v.  Lockhart,  (1873)  17  Wall.  580, 
21  U.  S.  (L.  ed.)  657.  See  also  U.  S.  v. 
Home  Ins.  Co.,  (1874)  22  Wail.  103,  22 
U.  S.  (L.  ed.)  816;  Sprott  u.  U.  8., 
(1874)  20  Wail.  469,  22  U.  S.  (L.  ed.) 
371;  Thomas  t?.  Richmond,  (1870)  12 
WalL  357,  20  U.  S.  (L.  ed.)  453;  Evans 
c.  Richmond,  (1869)  Chase  (U.  S.)  551, 
8  Fed.  Cas.  No.  4,570;  Cook  t>.  Oliver, 
(1870)  1  Woods  (U.  S.)  437,  6  Fed.  Cas. 
No.  3,164;  Keppel  v.  Petersburg  R.  Co., 
(1868)  Chase  (U.  S.)  167,  14  Fed.  Cas. 
No.  7,722;  Chappell  «.  Doe,  49  Ala,  155; 
Calhoun  v.  Kellogg,  (1870)  41  Ga,  240; 
Buchanan  v.  Smith,  (1870)  43  Miss.  90; 
Hill  r.  Boylan,  (1866)  40  Miss.  618; 
Morgan  t?.  Keenan,  1869)  1  S.  C.  327; 
Frierson  v.  Presbyterian  Church,  (1872T) 
7  Heisk.  (Tenn.)  705;  Wallace  v.  State, 
(1870)  33  Tex.  445;  Prince  William 
School  Board  t>.  Stuart,  (1885)  80  Va. 
81. 

"It  ia  not  necessary  to  attempt  any 
exact  definitions  within  which  the  Acts  of 
such  a  state  government  must  he  treated 
as  valid  or  invalid.  ,  It  may  be  said,  per- 
haps with  sufficient  accuracy,  that  Acts 
necessary  to  peace  and  good  order  among 
citizens,  such,  for  example,  as  Acts  sanc- 
tioning and  protecting  marriage  and  the 
domestic  relations,  governing  the  course 
of  descents,  regulating  the  conveyance  and 
transfer  of  property,  real  and  personal, 


and  providing  remedies  for  injuries  to 
person  and  estate,  and  other  similar  Acts, 
which  would  be  valid  if  emanating  from 
a  lawful  government,  must  be  regarded  in 
general  as  valid  when  proceeding  from 
an  actual,  though  unlawful  government; 
and  that  Acts  in  furtherance  or  support 
of  rebellion  against  the  United  States, 
or  intended  to  defeat  the  just  rights  of 
citizens,  and  other  Acts  of  like  nature, 
must,  in  general,  be  regarded  as  invalid 
and  void."  Texas  t?.  White,  (1868)  7 
WaU.  733,  19  U.  S.   (L.  ed.)   227. 

"When  the  action  of  the  courts  of  the 
rebellions  states  were  simply  directed  to 
the  settlement  of  the  rights  of  private 
persons,  when  they  did  not  tend  to  de- 
feat the  just  rights  of  citizens  of  the 
United  States;  when  they  were  not  in 
the  furtherance  of  laws  passed  'to  sus- 
tain or  uphold  the  rebellion;  when  they 
were  not  used  for  the  purpose  of  op- 
pressing those  who  adhered  to  the  United 
States;  in  short,  when  the  decision  of 
the  court  could  not  from  the  nature  of 
the  case  be  influenced  by  the  existing 
rebellion,  in  such  case  the  action  and 
judgment  of  the  court  is  binding  on  the 
parties  actually  within  the  jurisdiction 
of  the  court."  Cook  v.  Oliver,  (1870) 
1  Woods  (U.  S.)  437,  6  Fed.  Cas.  No. 
3,164.  See  also  Parks  t>.  Coffey,  (1875) 
52  Ala.  42. 


4.  Contract  Hade  in  Aid  of  Rebellion. — A  contract  made  in  aid  of  the 
rebellion  is  void,  and  cannot  be  enforced  in  the  courts. 


Texas  v..  White,  (1868)  7  Wail.  700,  19 
U.  S.  (L.  ed.)  227;  Hanauer  t>.  Doane, 
(1870)  12  WaU.  342,  20  U.  S.  (L.  ed.) 
439;  Thorington  v.  Smith,  (1868)  8  WaU. 
7,  19  U.  S.  (L.  ed.)  361;  Bibb  v.  County 

11  I.  &  A.— 12 


Com'rs  Ct.,  (1870)  44  Ala.  119;  Chancely 
v.  Bailey,  (1868)  37  Ga.  532;  Leak  t>. 
Richmond  County,  (1870)  64  N.  C.  132; 
Whitis  v.  Polk,   (1872)    36  Tex.  602. 
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6.  Contract  for  Payment  of  Confederate  Notes. — A  contract  for  the  pay- 
ment of  Confederate  notes  made  during  the  rebellion,  between  parties 
residing  within  the  so-called  Confederate  states,  eould  be  enforced  in  the 
courts  of  the  United  States. 


Thorington  c.  Smith,  (1868)  8  Wall. 
6,  19  U.  S.  (L.  ed.)  361,  wherein  the 
court  said :  "  While  the  war  lasted,  how- 
ever, they  [Confederate  notes]  had  a  cer-. 
tain  contingent  value,  and  were  used  as 
money  in  nearly  all  the  business  transac- 
tions of  many  millions  of  people.  They 
must  be  regarded,  therefore,  as  a  cur- 
rency, imposed  on  the  community  by  ir- 
resistible force.  It  seems  to  follow  as  a 
necessary  consequence  from  this  actual 
supremacy  of  the  insurgent  government, 
a*  a  belligerent,  within  the  territory 
where  it  circulated,  and  from  the  neces- 
sity of  civil  obedience  on  the  part  of  al' 
who  remained  in  it,  that  this  currency 
must  be  considered  in  courts  of  law  in  the 
same  light  as  if  it  had  been  issued  by  a 
foreign  government,  temporarily  occupy- 
ing a  part  of  the  territory  of  the  United 
States.  Contracts  stipulating  for  pay- 
ments in  this  currency  cannot  be  re- 
garded for  that  reason  only  as  made  in 
aid  of  the  foreign  invasion  in  the  one 
case,  or  of  the  domestic  insurrection  in 
the  other.  They  have  no  necessary  re- 
lations to  the  hostile  government, 
whether  invading  or  insurgent.  They  are 
transactions  in  the  ordinary  course  of 
civil  society,  and,  though  they  may  in- 
directly and  remotely  promote  the  ends 
of  the  unlawful  government,  are  "without 
blame,  except  when  proved  to  have  been 
entered  into  with  actual  intent  to  fur- 
ther invasion  or  insurrection.  We  can- 
not doubt  that  such  contracts  should  bo 
enforced  in  the  courts  of  the  United 
States,  after  the  restoration  of  peace,  to 
the  extent  of  their  just  obligation."    8ce 


also  Mathews  t?.  Rucker,  (1874)  41  Tex. 
636  [overruling  Vance  v.  Burtis,  (1873) 
39  Tex.  88;  Dittmar  v.  Myers,  (18731 
30  Tex.  295;  Sutton  v.  Sutton.  (187H 
39  Tex.  549;  Kyle  v.  House,  (1873)  38 
Tex.  155;  Lane  r.  Thomas,  (1873)  37 
Tex.  157;  Grant  v.  Ryan,  (1873)  37  Tex. 
37;  Lacey  t\  Clements,  (1872)  30  Tex. 
661;  McGar  v.  Nixon,  (1872)  36  Tex.  289; 
Scott  r.  Atchison,  (1872)  36  Tex.  76; 
Shepard  €?.  Taylor,  (1872)  35  Tex.  774]. 
But  see  Thornburg  r.  Harris,  (1866)  3 
Coldw.  (Tenn.)  157;  Bailev  v.  Milner, 
(1868)  1  Abb.  (U.  S.)  261,  2  Fed.  Cas. 
No.  740;  McCracken  v.  Poole,  (1867) 
19  La.  Ann.  359. 

"  Transactions  between  individuals, 
which  would  be  legal  and  binding  under 
ordinary  circumstances,  cannot  be  pro- 
nounced illegal  and  of  no  obligation  be- 
cause done  in  conformity  with  laws 
enacted  or  directions  given  by  the  usurp- 
ing power.  Between  these  extremes  of 
lawful  and  unlawful  there  is  a  large 
variety  of  transactions  to  which  it  is 
difficult  to  apply  strictly  any  general 
rule;  but  it  may  be  safely  said  that 
transactions  of  the  usurping  authority, 
prejudicial  to  the  interests  of  citizens  of 
other  states  excluded  by  the  insurrection 
and  by  the  policy  of  the  national  govern- 
ment from  the  care  and  oversight  of  their 
own  interests  within  the  states  in  re- 
bellion, cannot  be  upheld  in  the  courts 
of  that  government,"  Keppel  v.  Peters- 
burg R.  Co.,  (1868)  Chase  (U.  S.)  167, 
14  Fed.  Cas.  No.  7,722.  See  also  Thomas 
r.  Taylor,   (1869)  42  Miss.  651. 


ARTICLE    VI 

11  The  senators  and  representatives  before  mentioned,  and  the  members  of 
the  several  state  legislatures,  and  all  executive  and  judicial  officers, 
both  of  the  United  States  and  of  the  jeveral  states,  shall  be  bound  by 
oath  or  affirmation,  to  support  this  Constitution ;  but  no  religious  test 
shall  ever  be  required  as  a  qualification  to  any  office  or  public  trust 
under  the  United  States. " 

Provisions  mandatory. —  The  provision  declaring  that  the  members  of  the 
several  state  legislatures  shall  be  bound  by  oath  or  affirmation  to  support 
the  Constitution  must  be  complied  with. 

Thomas    v.    Taylor,    (1869)    42    Miss.  proved  by  the  clause  which  requires  that 

700,  overriding  Hill  v.  Boy  land,    (1866)  the  members  of  the  state  legislatures,  and 

40  Miss.  640,  holding  that*  the  provision  all  executive  and  judicial  officers  of  ths> 

was  intended-  to  be  merely  directory.    See  sevcivl  states    (as  well  as  those  of  the 

also  White  r.  McKee,  (1867)   10  La.  Ann.  general  government),  shall  be  bound,  by 

111.  oath  or  affirmation,  to  support  this  Con- 
stitution.    This  is  the  last   and  closing 

"  The  Constitution  of  the  United  States,  clause  of  the  Constitution,  and  inserted 
with  all  the  powers  conferred  by  it  on  when  the  whole  frame  of  government, 
the  general  government,  and  surrendered  with  the  powers  hereinbefore  specified, 
by  the  states,  was  the  voluntary  act  of  had  been  adopted  by  the  convention;  and 
the  people  of  the  several  states,  -delib-  it  was  in  that  form,  and  with  these  pow- 
erately  done  for  their  own  protection  and  era,  that  the  Constitution  was  submitted 
safety  against  injustice  from  one  another.  to  the  people  of  the  several  states  for 
And  their  anxiety  to  preserve  it  in  full  their  consideration  and  decision."  Able- 
force,  in  all  its  powers,  and  to  guard  man  v.  Booth,  (1858)  21  How.  5B4,  16 
against  resistance  to  or  evasion  of  its  U.  S.  (L.  ed.)  169. 
authority,   on    the   part    of    a    state,   is 

Cannot  change  but  may  add  to  oath. —  The  oath  which  may  be  exacted— 
that  of  fidelity  to  the  Constitution  —  is  prescribed,  and  no  other  can  be 
required.  Yet  the  legislature  may  superadd,  to  the  oath  directed  by  the 
Constitution,  such  other  oath  of  office  as  its  wisdom  may  suggest. 

M'Cullock  *  Maryland,  (1819)  4  Wheat.  41ft,  4U.&(L  ed.)  679. 
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ARTICLE  VII 

tl  The  ratification  of  the  conventions  of  nine  states,  shall  be  sufficient  for 
-     the  establishment  of  this  Constitution  between  the  states  so  ratifying 
the  same/1 

1  That  the  constitution  went  into  effect  on  March  4, 1789,  see  When  the  Con- 
stitution Went  into  Effect,  vol.  10,  p.  296. 

Date  of  ratification  by  the  several  states. —  On  March  4,  1789,  the  day  which 
had  been  fixed  for  commencing  the  operations  of  government  under  the  new 
Constitution,  it  had  been  ratified  by  the  conventions  chosen  in  each  state  to 
consider  it,  as  follows : 

Delaware. —  December  7,  1787. 

Pennsylvania. —  December  12,  1787. 
.  New  Jersey. —  December  18,  1787. 

Georgia. —  January  2,  1788. 
..  Connecticut. —  January  9,  1788. 

Massachusetts. —  February  6,  1788. 

Maryland.—  April  28,  1788. 

South  Carolina.—  May  23,  1788. 
.  New  Hampshire. —  June  21,  1788. 

Virginia.—  June  26,  1788. 
,N?w  York.—  July  26,  1788. 

North  Carolina.^  The  President  informed  Congress  on  the  28th  of 
January,  1790,  that  North  Carolina  had  ratified  the  Constitution  Novem- 
ber 21,  1789. 

Rhode  Island. —  The  President  informed  Congress  on  the  1st  of  June, 
1790,  that  Rhode  Island  had  ratified  the  Constitution  May  29,  1790. 

Vermont,  in  convention,  ratified  the  Constitution  January.  10,  1789,  and 
was,  by  an  Act  of  Congress  approved  February  19,  1791,  "  received  and 
admitted  into  this  Union  as  a  new  and  entire  member  of  the  United  States," 

[340] 


AMENDMENT   I 

"  Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof. " x 

Not  a  limitation  on  the  states. —  The  Constitution  makes  no  provision  for 
protecting  the  citizens  of  the  respective  states  in  their  religious  liberties ; 
this  is  left  to  the  state  constitutions  and  laws.  Nor  is  there  any  inhibition 
imposed  by  the  Constitution  of  the  United  States  in  this  respect  on  the 
states. 


Permoli  v.  New  Orleans,  (1845)  3  How. 
60ft,  11  U.  S.  (L.  ed.)  739. 

That  this  amendment  is  not  a  limita- 
tion on  the  powers  of  the  state,  see  also 
the  following  cases: 

United  States. —  Ohio  v.  Dollison, 
(1904)  194  U.  S.  447,  24  S.  Ct.  703,  48 
U.  S.  (L.  ed.)  1062;  Bolln  v.  Nebraska, 
(1900)  176  U.  S.  87,  20  S.  Ct.  287,  44 
U.  S.  (L.  ed.)  382,  affirming  (1897)  51 
Neb.  581,  71  N.  W.  444;  Brown  t;.  New 
Jersey,  (1899.)  175  U.  S.  174;  Brown  v. 
Walker,  (1896)  161  U.  S.  606,  16  S.  Ct. 
644,  40  U.  S.  (L.  ed.)  819,  affirming 
(1895)  70  Fed.  46;  Monongahela  Nav. 
Co.  v.  U.  S.,  (1893)  148  U.  S.  324,  13 
S.  Ct.  622,  37  U.  S.  (L.  ed.)  463;  Mc- 
Elvaine  v.  Brush,  (1891)  142  U.  S.  158, 
12  8.  Ct.  156,  35  U.  S.  (L.  ed.)  971; 
Eilenbecker  v.  Plymouth  County,   (1890) 


134  tf.  S.  34,  10  S.  Ct.  424,  33  U.  S.  (L. 
ed.)  801;  Spies  v.  Illinois,  (1887)  123  U. 
S.  131,  166,  8  S.  Ct.  21,  22,  31  U.  S.  (L. 
ed.)  80;  Edwards  v.  Elliott,  (1874)  21 
Wall.  552,  557,  22  U.  S.  (L.  ed.)  487; 
Fox  v.  Ohio,  (1847)  5  How.  410,  434,  12 
U.  S.  (L.  ed.)  213;  Barron  v.  Baltimore, 
(1833)  7  Pet.  243,  247,  8  U.  S.  (L.  ed.) 
672;  Livingston  v.  Moore,  (1833)  7  Pet. 
551,  8  U.  S.  (L.  ed.)  751;  U.  6.  v. 
Rhodes,  (1866)  1  Abb.  (U.  S.)  28,  27 
Fed.  Cas.  No.  16,151;  U.  S.  .v.  Hall, 
(1871)  3  Chicago  Leg.  N.  260,  26  Fed. 
Cas.  No.  15,282. 

Connecticut.—  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  v.  Phelps,  Super.  Ct. 
Hartford  County,  Sept.  T.  1816. 

Florida.—  Kinkaid  v.  Jackson,  (1913) 
66  Fla.  378,  63  So.  706. 


1  The  first  ten  amendments  were  submitted  to  the  several  states  by  a  joirtt  resolution 
of  Congress,  adopted  on  September  25,  1789,  under  a  preamble  reciting:  "The  con- 
ventions of  a  number  of  states  having  at  the  time  of  their  adopting  the  Constitution 
expressed  a  desire,  in  order  to  prevent  misconstruction  or  abuse  of  its  powers,  that 
further  declaratory  and  restrictive  clauses  should  be  added:  And  as  extending  the 
ground  of  public  confidence  in  the  government  will  best  insure  the  beneficient  ends 
of  its  institution:"  :%  U.  S.  Stat,  at  L.  97.  They  were  ratified  by  the  following  states, 
and  the  notifications  of  ratification  by  the  governors  thereof  were  successively  com- 
municated by  the  President  to  Congress:  New  Jersey,  November  20,  1789;  Maryland, 
December  19,  1789;  North  Carolina,  December  22,  1789;  South  Carolina,  January  19, 
1790;  New  Hampshire,  January  25,  1790;  Delaware,  January  28,  1790;  Pennsylvania, 
March  10,  1790;  New  York,  March  27,  1790;  Rhode  Island,  June  15,  1790;  Vermont, 
November  3,  1791,  and  Virginia,  December  15,  1791.  There  is  no  evidence  on  the 
journals  of  Congress  that  the  legislatures  of  Connecticut,  Georgia,  and  Massachusetts 
ratified  them. 

There  were  twelve  articles  proposed,  the  first  two  of  which  failed  of  adoption.  The 
two  rejected  read  as  follows:  "Art.  I.  After  the  first  enumeration  required  by  the 
first  article  of  the  Constitution,  there  shall  be  one  representation  for  every  thirty 
thousand,  until  the  number  shall  amount  to  one  hundred,  after  which  the  proportion 
shall  be  so  regulated  by  Congress,  that  there  shall  be  not  less  than  one .  hundred 
representatives,  nor  less  than  one  representative  for  every  forty  thousand J  persons, 
until  the  number  of  representatives  shall  amount  to  two  hundred;  after  which  the 
proportion  shall  be  so  regulated  by  Congress,  that  there  shall  not  be  less  than  two 
hundred  representatives,  nor  more  than  one  representative ,  for  every  fifty  thousand 
persons.  Art.  II.  No  law  varying  the  compensation  for  the  services  .of  the  senaiprs 
and  representatives  shall  take  effect,  until  an  election  of  representative*  shall  'have 
intervened." 

[841] 
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IUinoi*.—  People   v.    Board   of   Educa-  Rhode  Island.—  State  v.  Paul,    (1858) 

tion,   (1910)   245  I1L  334,  92  N.  E,  251,  5  R.  J.  185,  196;  State  v.  Keeran,  (1858) 

19  Ann.  Ca*  220,  29  L.  R.  A.    (N.  S.)  5  R.  I.  497;  In  re  Fitzpatrick,  (1888)   16 

442;    Keith   v.    Henkleman,    (1898)     173  R.  I.  60,  11  Atl.  773. 
IU.  148,  50  N.  E.  692. 

Tennessee.—  State  v.   Norvell,    (1917) 

Louisiana. —  New  Orleans  «?.  Le  Blano,  137  Tenn.  82,  191  S.  W.  536. 
(1915)    139  La.  113,  71  So.  248. 

Washington.—  State  v.  Haffer,   (1916) 

New  York.—  Murphy  v.  People,  (1824)  94  Wash.    136,    102   Pac.   45,   Ann.    Cas. 

2  Cow.  815;  Jackson  v.  Wood,   (1824)   2  1917E  229,  L.  R.  A.  19170  610. 
Cow.  819,  note;  Livingston  v.  New  York, 
(1831)   8  Wend.  85,  100. 

Incorporation,  and  appropriation  for  hospital,  or  religions  society. — An  Act  of 
Congress  chartering  a  corporation  for  the  purpose  of  opening  and  keeping 
a  hospital  in  the  city  of  Washington  for  the  care  of  such  sick  and  invalid 
persons  as  may  place  themselves  under  the  treatment  and  care  of  the  cor- 
poration, and  an  appropriation  by  Congress  for  the  purpose  of  aiding  such 
hospital  in  carrying  out  the  provisions  of  an  agreement  entered  into 
between  the  commissioners  of  the  district  and  the  directors  of  the  hospital, 
do  not  conflict  with  this  provision  from  the  mere  fact  that  the  members  of 
the  corporation  are  members  of  a  monastic  order  or  sisterhood  of  the  church. 

Bradfield  v.  Roberts,  (1899)  175  U.  S.  295,  20  S.  Ct  121,  44  U.  S.  (L.  ed.)  168, 
affirming  (1898)   12  App.  Cag.  (D.  C.)  455. 

Treaty  money  of  Indians  for  support  of  Catholic  schools. —  Money  appro- 
priated by  Congress  under  the  obligations  of  treaties  with  the  Indians  are 
treaty  and  trust  moneys  which  the  Indians  can  lay  claim  to  as  a  matter 
of  right,  and  a  contract  between  the  Commissioner  of  Indian  Affairs  and 
the  Bureau  of  Catholic  Indian  Missions  for  the  payment  of  such  money 
for  the  support  of  Indian  Catholic  schools,  made  at  the  request  of  the 
Indians,  does  not  violate  the  Constitution. 

Quick  Bear  v.  Leupp,  (1908)  210  U.  &.  50,  28  S.  Ct.  690,  52  U.  a  (L.  ed.)  954. 

Ecclesiastical  government  not  subject  to  Judicial  review. —  In  this  country  the 
full  and  free  right  to  tentertain  any  religious  belief,  to  practice  any  religious 
principle,  and  to  teach  any  religious  doctrine  which  does  not  violate  the 
laws  of  morality  and  property,  and  which  does  not  infringe  personal  rights 
is  conceded  to  all.  The  law  knows  no  heresy,  and  is  committed  to  the  sup- 
port of  no  dogma,  the  establishment  of  no  sect.  The  right  to  organize 
voluntary  religious  associations  to  assist  in  the  expression  and  dissemina- 
tion of  any  religious  doctrine,  and  to  create  tribunals  for  the  decision  of 
controverted  questions  of  faith  within  the  association,  and  for  the  ecclesi- 
astical government  of  all  the  individual  members,  congregations,  and 
officers  within  the  general  association,  is  unquestioned.    All  who  unite 
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themselves  to  such  a  body  do  so  with 'an  implied  consent  to  this  govern- 
ment, and  are  bound  to  submit  to  it.  But  it  would  be  a  vain  consent  and 
would  lead  to  total  subversion  of  such  religious  bodies,  if  any  one  aggrieved 
by  one  of  their  decisions  could  appeal  to  the  secular  courts  and  have  them 
reversed.  It  is  of  the  essence  of  these  religious  unions,  and  of  their  right 
to  establish  tribunals  for  the  decisions  of  questions  arising  among  them- 
selves, that  those  decisions  should  be  binding  in  all  cases  of  ecclesiastical 
cognizance,  subject  only  to  such  appeals  as  the  organism  itself  provides  for. 
Watson  t>.  Jones,  (1871)  13  WaU.  729,  20  U.  S.  (L.  ed.)  666. 


Polygamy  is  not  under  the  protection  of  the  constitutional  guaranty  of 
religious  freedom. 


Church  of  Jesus  Christ  t?.  U.  S.,  (1890) 
136  U.  S.  49,  10  S.  Ct.  792,  34  U.  S.  (L. 
ed.)    478. 

One  indicted  for  polygamy  cannot  set 
up  this  amendment  as  a  defense.  Rey- 
nolds r.  U.  S.,  (1878)  98  U.  S.  163,  25 
U.  S.  (L.  ed.)  244,  in  which  case  the 
court  said  that  the  word  "  religion "  is 
not  defined  in  the  Constitution.  In  giv- 
ing the  history  of  the  adoption  of  this 
amendment,  the  court,  as  an  aid  to  its 
interpretation,  referred  to  the  Act  of  Vir- 
ginia, "  establishing  religious  freedom " 
in  which  religious  freedom  is  defined,  and 


after  a  recital  "that  to  suffer  the  civil 
magistrate  to  intrude  his  powers  into  the 
field  of  opinion,  and  to  restrain  the  pro- 
fession or  propagation  of  principles  on 
supposition  of  their  ill  tendency,  is  a 
dangerous  fallacy,  which  at  once  destroys 
all  religious  liberty,"  it  is  declared  "  that 
it  is  time  enough  for  the  rightful  pur- 
poses of  civil  government  for-  its  officers 
to  interfere  when  principles  break  out 
into  overt  acts  against  peace  and  good 
order."  In  these  two  sentences  is  found 
the  true  distinction  between  what  prop- 
erly belongs  to  the  chureh  and  what  to 
the  state. 


A  Territorial  Statute  which  "  provides  that  no  person  is  entitled  to 
register  or  vote  at  any  election  who  is  '  a  member  of  any  order,  organiza- 
tion, or  association  which  teaches,  advises,  counsels,  or  encourages  its  mem- 
bers, devotees,  or  any  other  person  to  commit  the  crime  of  bigamy  or 
polygamy,  or  any  other  crime  defined  by  law,  as  a  duty  arising  or  resulting 
for  membership  in  such  order,  organization,  or  association,  or  which  prac- 
tices bigamy  or  polygamy  or  plural  or  celestial  marriage  as  a  doctrinal  rite 
of  such  organization,'  "  is  not  a  law  respecting  an  establishment  of  religion, 
in  violation  of  this  amendment. 


Davis  v.  Beason,  (1890)  133  U.  S.  342, 
10  S.  Ct.  299,  33  U.  S.  (L.  ed.)  637, 
wherein  the  court'  said:  "The  first 
amendment  to  the  Constitution,  in  de- 
claring that  Congress  shall  make  no  law 
respecting  the  establishment  of  religion, 
or  forbidding  the  free  exercise  thereof, 
was  intended  to  allow  every  one  under 
the  jurisdiction  of  the  United  States  to 
entertain  such  notions  respecting  his  re- 
lations to  his  Maker  and  the  duties  they 
impose  as  may  be  approved  by  his  judg- 
ment and  conscience,  and  to  exhibit  his 
sentiments  in  such  form  of  worship  as 
he  may   think  proper,  not   injurious  to 


the  equal  rights  of  others,  and  to  pro- 
hibit legislation  for  the  support  of  any 
religious  tenets,  or  the  modes  of  worship 
of  any  sect.  The  oppressive  measures 
adopted,  and  the  cruelties  and  punish** 
ments  inflicted,  by  the  governments  of 
Europe  for  many  ages,  to  compel  parties 
to  conform  in  their  religious  beliefs  and 
modes  of  worship  to  the  views  of  the 
most  numerous  sect,  and  the  folly  of  at- 
tempting in  that  way  to  control  the  men- 
tal operations  of  persons,  and  enforce  an, 
outward  conformity  to  a  prescribed  stand- 
ard, led  to  the  adoption  of  the  amend- 
ment in  question.     It  was  never  intended 
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or  supposed  that  the  amendment  could  be      to  the  peace,  good  order,  and  morale  of 
invoked   as  a  protection  against  legisla-       society." 
tion  for  the  punishment  of  acts  inimical 

Excluding  obscene  matter  from  the  press. —  The  constitutional  guaranty  of 
religious  freedom  has  nothing  to  do  with  the  Act  of  Congress  prohibiting 
the  use  of  the  press  for  the  circulation  of  obscene  writings, 

Knowles  t>.  U.  S.,  (1909)   170  Fed.  409. 


AMENDMENT    I 

"  Congress  shall  make  no  law   *   *   *   abridging  the  freedom  of  speech, 
or  of  the  press/' 
That  this  amendment  is  not  a  limitation  on  the  states,  see  supra,  p.  341. 

Not  intended  for  protection  of  aliens. —  The  rights  guaranteed  by  these 
provisions  belong  only  to  persons  who  are  citizens  of  the  United  States,  and 
cannot  be  asserted  in  favor  of  persons  who  seek  to  gain  admission  to  this 
country  but  are  excluded  by  the  statute  regulating  the  admission  of  aliens 
and  excluding  anarchists. 

U.  S.  p.  WUliams,  (1904)   194  U.  S.  292,  24  S.  Ct.  719,  48  U.  S.   (L.  ed.)  979. 

"The  President  has  the  same  freedom  of  speech  which  the  Constitution 
guarantees  to  every  American  citizen," 
Trial  of  Andrew  Johnson,  178. 

Ownership  and  circulation  of  publications. — As  a  condition  for  the  privilege 
of  entry  of  publications  as  second-class  matter,  Congress  may  require  the 
furnishing  of  certain  information  with  respect  to  the  ownership  and  circu- 
lation of  the  publications. 

Lewis  Pub.  Co.  v.  Morgan,  (1913)  229  U.  S.  288,  33  S.  Ct.  867,  57  U.  S.  (L.  ed.) 
11$0. 

Publication  of  libels  or  indecent  articles. —  The  freedom  of  speech  and  of  the 
press  does  not  permit  the  publication  of  libels,  blasphemous  or  other 
indecent  articles,  or  other  publications  injurious  to  morals  or  private 
.  reputation. 

Robertson  v.  Baldwin,  (1897)  165  U.  S.  time  immemorial  been  subject  to  certain 
281,  17  S.  Ct.  326,  41  U.  S.  (L.  ed.)  715,  well-recognized  exceptions  arising  from 
wherein  the  court  said :  "  The  law  is  the  necessities  of  the  case.  .  In  wcorpo- 
perfectly  weU  settled  that  the  first  ten  rating  these  principles  into  the  funda- 
amendraents  to  the  Constitution,  com-  mental  law  there  was  no  intention  of  (lie- 
in  only  known  as  the  Bill  of  Rights,  were  regarding  the  exceptions,  which  con  tin- 
not  intended  to  lay  down  any  novel  ued  to  be  recognized  as  if  they  had  been 
principles  of  government,  but  simply  to  formally  expressed."  See  also  Arnold  V. 
embody  certain  guaranties  and  immuni-  Clifford,  (1835)  2  Sumn.  (U.  8.)  238,  1 
ties  which  we  had  inherited  from  our  Fed.  Cas.  No.  555. 
English   ancestors,  and  which  had  from 

Prohibiting  mailing  obscene  paper. — An  Act  of  Congress  making  it  an 
offense  to  mail  an  obscene  paper  does  not  contravene  this  amendment. 

Harman  v.  U.  S.,  (1892)   50  Fed.  921,       (1912)    197  Fed.  415;  Snowies  *.  U.  £.,' 
iffiitning   U.   S.   r.    Harmon,    (1891)    45       (1909)    170  Fed.  409. 
Fed.  414.    See  also  U.  S.  v.  Journal  Co., 
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A  statute  making  it  an  offense  to  send  Tyomies   Pub.  Co.  «.  U.  S.,    (1914)   211 

through  the  mail  newspapers  containing  Fed.    385;    Clark   t>.   U.   S.,    (1914)    211 

indecent   matter   is   not   objectionable   as  Fed.  916. 
abridging    the    freedom    of    the    press. 

Prohibiting  mailing  newspaper  containing  advertisement  of  lottery. — A  stat- 
ute under  which  an  indictment  is  framed,  charging  the  offense  of  mailing 
a  newspaper  containing  an  advertisement  of  a  state  lottery,  is  not  obnoxious 
to  this  provision  which  forbids  Congress  passing  any  law  abridging  the 
freedom  of  the  press ;  * l  the  circulation  of  newspapers  is  not  prohibited, 
but  the  government  declines  itself  to  become  an  agent  in  the  circulation  of 
printed  matter  which  it  regards  as  injurious  to  the  people." 

In  re  Rapier,  (1892)  143  U.  S.  132,  12  213,  12  S.  Ct.  407,  36  U.  S.  (L.  ed.)  126; 
S.  Ct.  374,  36  U.  S.  (L.  ed.)  93.  See  Horner  v.  U.  S.,  (1892)  143  U.  S.  570, 
also  Horner  r.  U.  S.,   (1892)    143  U.  S.       12  S.  Ct.  522,  36  U.  S.   (L.  ed.)   266. 

Prohibiting  scurrilous  or  defamatory  matter  on  wrapper. —  The  Act  of  Con- 
gress of  September  26,  1888,  which  prohibits  the  deposit  for  mailing  of  all 
matter,  otherwise  mailable,  upon  the  envelope  or  outside  cover  or  wrapper 
of  which  appears  any  scurrilous,  defamatory,  or  threatening  language,  is 
not  invalid  as  abridging  the  freedom  of  speech  but  is  within  the  power  of 
Congress  to  prescribe  what  shall  pass  through  the  mails. 

Warren  r.  U.  S.,   (1910)    183  Fed.  718. 

Contempt. —  This  clause  does  not  prevent  a  court  from  punishing,  as  a 
contempt,  a  publication  reflecting  upon  its  proceedings  in  a  pending  case. 

U.  S.  v.  Toledo  Newspaper  Co.,  (1915)    220  Fed.  458. 

Prohibiting  soliciting  political  contributions. —  An  Act  of  Congress  provid- 
ing * '  that  no  person  shall,  in  any  room  or  building  occupied  in  the  discharge 
of  official  duties  by  any  officer  or  employee  of  the  United  States  mentioned 
in  this  Act,  or  in  any  navy  yard,  fort,  or  arsenal,  solicit  in  any  manner 
whatever,  or  receive  any  contribution  of  money  or  any  other  thing  of  value 
for  any  political  purpose  whatever/ '  is  not  invalid  when  construed  as  pro- 
hibiting any  person  from  soliciting  aid  from  any  other  person,  whether 
an  officer  or  employee  of  the  government  or  not,  under  the  circumstances 
and  in  the  places  mentioned  in  the  statute. 

U.  S.  v.  Newton,  (1891)  20  D.  C.  227. 

A  blacklisting  act  requiring  an  employer  to  give  a  discharged  employee  a 
true  statement  in  writing  of  the  reasons  for  the  discharge  does  not  violate 
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the  First  Amendment  to  the  Constitution  of  the  United  States  prohibiting 
the  enactment  of  any  law  abridging  the  freedom  of  speech  or  of  the  press. 

St  Louis  Southwestern  R.  Go.  v.  Grif-  after  the   statute   went   into   effect,   but 

fin,   (Tex.   Civ.   App.    1913)    164  6.   W.  also  to  such  employees  as  come  within 

683.  the  meaning   of   "  discharged   employee " 

at  the  time  it  become  effective.    Such  an 

An  act  providing  in  substance,  that  any  act  has  been  construed  as  not  violative 
person  who  has  been  discharged  from  the  of  the  first  amendment  of  the  Constitu- 
wrvice  of  any  corporation  may  demand,  tion  of  the  United  States,  which  pro 
in  writing,  that  the  corporation  state  to  hibits  the  passage  of  any  law  abridging 
him  in  writing  the  true  cause  of  his  dis-  the  freedom  of  speech.  St.  Louis  South- 
charge,  has  been  held  applicable  not  only  western  R.  Go.  v.  Hixon,  (Tex.  Civ.  App. 
to  such   employees    as    were    discharged  1910)    126  S.  W.  838. 


AMENDMENT    I 

"  Congress  shall  make  no  law  *  *  *  abridging  ♦  ♦  *  the  right  of 
the  people  peaceably  to  assemble,  and  to  petition  the  government  for 
a  redress  of  grievances." 

Not  a  limitation  on  the  states. —  This  amendment,  like  the  others  proposed 
and  adopted  at  the  6ame  time,  was  not  intended  to  limit  the  powers  of  the 
state  governments  in  respect  to  their  own  citizens,  but  to  operate  upon  the 
national  government  alone.  They  left  the  authority  of  the  states  just  where 
they  found  it  and  added  nothing  to  the  already  existing  powers  of  the 
United  States. 

U.  S.  t?.  Cruikshank,    (1875)   92  U.  S.  in   its   enjoyment,   therefore,   the   people 

562,  23  U.  S.    (L.  ed.)    588,  wherein  the  must  look  to  the  states.     The  power  for 

court  said:      "This  amendment  assumes  that  purpose  was  originally  placed  there, 

the  existence  of  the  right  of  the  people  and  it  has  never  been  surrendered  to  the 

to  assemble  for  lawful  purposes,  and  pro-  United     States."      Affirming     (1874)     1 

tects    it    against    encroachment   by    Con-  Woodb    (U.   S.)    308,   25    Fed.   Cas.  No. 

gress.     The  right  was  not  created  by  the  14,807. 
amendment;  neither  was  its  continuance 

guaranteed,    except    as    against    congres-  That  this  amendment  U  not  a  limiU- 

sional  interference.     For  their  protection  tion  on  the  states,  see  also  supra,  p.  341. 

[34S] 
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"  A  well  regulated  militia,  being  necessary  to  the  security  of  a  free  state, 
the  right  of  the  people  to  keep  and  bear  arms,  shall  not  be  infringed. 

Not  a  limitation  on  the  states. —  This  amendment  is  a  limitation  only  upon 
the  power  of  Congress  and  the  national  government,  and  not  upon  that  of 
the  states,  and  cannot  be  made  to  apply  to  a  state  statute  which  forbids 
bodies  of  men  to  associate  together  as  military  organizations  or  to  drill  or 
parade  with  arms  in  cities  and  towns  unless  authorized  by  law. 

Illinois,—  Keith  v.  Henkleman,  (1898) 
173  111.   143,  50  N.  E.  692. 

Louisiana. —  New  Orleans  v.  Le  31anc, 
(1915)    139  La.  113,  71  So.  248. 

Missouri.—  State  v.  Keet,  (1915)  269 
Mo.  206,  190  S.  W.  573,  L.  R.  A.  1»I70 
60;  State  v.  Wilforth,  (1881)  74  Mo. 
528;  State  v.  Shelby,  (1886)  90  Mo.  304, 
2  S.  W.  468. 

Neu)  York.—  Murphy  v.  People,  (1824) 
2  Cow.  815;  Jackson  v.  Wood,  (1824)  .2 
Cow.  819,  .note:  Livingston  v.  New  York, 
(1831)    8  Wend.    100. 

North  Carolina.—  State  v.  '  Newsom, 
(1844)    5  Ired.  L.  250. 

Rhode  Island.—  State  v.  Paul,    (1858) 
5R.I.  185,  196;  State  v.  Keeran,  (1858) 
5  R.  I.  497;  In  re  Fitzpatrick,  (1888)   lfl 
R.  I.  60,  11  Atl.  773. 

Tennessee.—  State  v.  NorweU,  (1-917) 
137  Tenn.  82,  191  S.  W.  536;  Andrews 
v.  State,    (1871)    3  Heisfc.   165. 

Texas.—  Caswell' v.  State,.  (1912)  148^ 
8.  W.  1159. 

The  right  of  "bearing  anna  for  a  law-: 
ful  purpose"  i#  not  a  right  granted  by. 
the  Constitution.— Neither  is  it  in.  any. 
manner  dependent  upon  that  instrument. 
fpr  its  existence.  I  his  amendment  de-< 
clares  that  it  shall  not  be  infringed;  but 
this  means  no  more  than  that  it.  shall  I 
not  be  infringed  by  Congress.  This  is  one 
of  the  amendments  that  he*  no-  ather 
effect  than  to  restrict  the  powers  of-  the  \ 
national  government,  leaving  L  the :  people) 
to  look  for  their  protection  against  any 
violation  by  their  fellow  citizens  of  the 
rights  it  recognizes,  to  the  powers  which 
relate  to  merely  municipal  legislation  not 
surrendered  or  restrained  by  the  Consti- 
tution of  the  United  States.  U.  S.  v. 
Cruikshank,  (1875)  92  U.  S.  553,  23  U. 
S.  (L.  ed.)  588,  affirming  (1874)  1  Woods 
(U.  S.)   308,  25  Fed.  Cas.  No.  14,897. 


Presser  t.  Illinois,  (1886)  116  U.  S. 
252,  6  S.  Ct.  580,  29  U.  S.    (L.  ed.)    615. 

That  this  amendment  is  not  a  limita- 
tion on  the  powers  of  the  state,  see  the 

following  cases: 

United  States. —  Ohio  V.  Dollison, 
(1904)  194  U.  S.  447,  24  S.  Ct.  703,  48 
V.  S.  (L.  ed.)  1062;  Bolen  v.  Nebraska, 
(1900)  176  U.  S.  87,  20  S.  Ct.  287,  44 
U.  S.  (L.  ed.)  382,  affirming  (1897)  51 
Neb.  581,  71  N.  W.  444;  Brown  t\  New 
Jersey,  (1899)  175  U.  S.  174,  20  S.  Ct. 
77,  44  U.  S.  (L.  ed.)  119;  Brown  V. 
Walker,  (1896)  161  U.  S.  606,  16  S.  Ct. 
644,  40  U.  S.  (L.  ed.)  819,  affirming 
(1895)  70  Fed.  46;  Monongahela  Nav. 
Co.  v.  U.  S.,  (1893)  148  U.  S.  324,  13 
S.  Ct.  622,  37  U.  S.  (L.  ed.)  463;  Mc- 
Elvaine  v.  Brush,  (1891)  142  U.  S.  158, 
12  S.  Ct.  156,  35  U.  S.  (L.  ed.)  971; 
Eilenbecker  t\  Plymouth  County,  (1890) 
134  U.  S.  34,  10  S.  Ct.  424,  33  U.  S. 
(L.  ed.)  801;  Spies  v.  Illinois,  (1887) 
123  U.  S.  131,  166,  8*S.  Ct.  21,  22,  31 
U.  S.  fL.  ed.)  80;  Edwards  v.  Elliott, 
(1874)  21  Wall.  552,  557,  22  U.  S.  (L. 
ed.)  487;  Fox  v.  Ohio  (1847)  5  How.  410, 
434,  12  U.  S.  (L.  ed.)  213;  Barron 
v.  Baltimore,  (1S33)  7  Pet.  243,  247,  8 
U.  S.  (L.  ed.)  672;  LivingBton  r.  Moore, 
(1833)  7  Pet.  551,  8  U.  S.  (L.  ed.)  751; 
Arkansas  v.  Kansas,  etc.,  Coal  Co.,  (1899) 
96  Fed.  353,  reversed  and  remanded  with 
direction  to  remand  to  the  state  court 
on  the  ground  of  improper  removal  there- 
from, (1901)  183  U.  S.  185,  22  S.  Ct. 
47,  46  U.  S.  (L.  ed.)  144;  U.  S.  v.  Rhodes, 
(1806)  1  Abb.  (U.  8.)  28,  27  Fed.  Cas. 
No.  16,151;  U.  S.  t>.  Hall,  (1871)  3 
Chicago  Leg.  N.  260,  26  Fed.  Cas.  No. 
15,282. 

Arkansas.—  Fife  v.  State,  (1876)  31 
Ark.   455. 

Connecticut.—  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  v.  Phelps,  Super.  Ct. 
Hartford  County,  Sept.  T.  1816. 

Florida. —  Kinlaid  v.  Jackson,  (1913) 
66  Fla.  378,  63  So.  706. 
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This  clause  declares  a  general  right,  leaving  it  for  other  more  specific  con- 
stitutional provision  or  to  legislation  to  provide  for  the  preservation  and 
practical  security  of  such  right,  and  for  influencing  and  governing  the 
judgment  and  conscience  of  all  legislators  and  magistrates,  who  are  thus 
required  to  recognize  and  respect  such  rights. 

Opinion  of  Justices,  (1859)   14  Gray  (Mass.)   620. 


The  word  "  ansa,"  in  the  connection  we  find  it  in  the  Constitution  of  the 
United  States,  refers  to  the  arms  of  a  militiaman  or  soldier,  and  the  word  is 
used  in  its  military  sense.  The  arms  of  the  infantry  soldier  are  the  musket 
and  bayonet;  of  cavalry  and  dragoons,  the  sabre,  holster  pistols,  and  car- 
bine; of  the  artillery,  the  field  piece,  siege  gun,  and  mortar,  with  side  arms. 
The  terms  dirks,  daggers,  slungshots,  sword  canes,  brass  knuckles,  and 
bowie  knives  belong  to  no  military  vocabulary.  Were  a  soldier  on  duty 
found  with  any  of  these  things  about  his  person,  he  would  be  punished  for 
an  offense  against  discipline. 


English  e.  State,   (1872)    35  Tex.  476. 

.  The  keeping  and  bearing  of  arms,  which 
at  the  date  of  the  amendment  was  in- 
tended to  be  protected  as  a  popular  right, 
was  not  such  as  the  common  law  con- 
demned, but  was  such  a  keeping  and  bear- 
ing as  the  public  liberty  and  its  preser- 
vation commended  as  lawful,  and  worthy 
of  protection.  So,  also,  in  regard  to  the 
kind  of  arms  referred  to  in  the  amend- 
ment,  it  must  be  held  to  refer  to  the 


weapons  of  warfare  to  be  used  by  the 
militia,  such  as  swords,  guns,  rifles,  and 
muskets  —  arms  to  be  used  in  defending 
the  state  and  civil  liberty  —  and  not  to 
pistols,  bowie  knives,  brass  knuckles, 
billies,  and  such  other  weapons  as  are 
usually  employed  in  brawls,  street  fights, 
duels,  and  affrays,  and  are  only  habitually 
carried  by  bullies,  blackguards,  and  des- 
peradoes, to  the  terror  of  the  community 
and  the  injury  of  the  state.  State  <?• 
Workman,  (1891)  35  W.  Va.  372. 


Prohibiting  carrying  concealed  weapons. —  The  right  of  the  people  to  keep 
and  bear  arms  is  not  infringed  by  laws  prohibiting  the  carrying  of  con- 
cealed weapons. 

Robertson  v.  Baldwin,  (1807)  165  U, 
S.  281,  17  S.  Ct.  326,  41  U.  S.  (L.  ed.) 
715.  See  also  Strickland  v.  State,  (1011) 
137  Ga.  1,  72  S.  E.  260,  Ann.  Cas.  1013B 
323,  36  L.  R.  A.  (N.  S.)  115,  as  to  a 
state  statute  prohibiting  any  person  from 
having  or  carrying  a  revolver  without 
license. 


A  state  statute  prohibiting  the  carry- 
ing of  concealed  weapons  does  not  in- 
fringe the  right  of  the  people  to  bear 


arms.  It  is  a  measure  of  police,  pro- 
hibiting only  a  particular  mode  of  bear- 
ing arms  which  is  found  dangerous  to 
the    peace   of   society.     State   e.    Jumel, 

(1858)  13  La.  Ann.  399$  State  *.  Bua- 
zard,  4  Ark.  18;  Nunn  V.  State,  (1846) 
1  Ga.  243.  See  also  State  t.  Chandler, 
(1850)  5  La.  Ann.  480;  English  v.  State. 
(1872)    35  Tex.  475;   Cockrum  v.  State, 

(1859)  24  Tex.  394,  as  to  carrying  bowie 
knife  or  dagger. 


AMENDMENT   m 

"  No  soldier  shall,  in  time  of  peace  be  quartered  in  any  house,  without 
the  consent  of  the  owner,  nor  in  time  of  war,  but  in  a  manner  to  be 
prescribed  by  law. ' '  

AMENDMENT    IV 

"  The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers, 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be 
violated,  and  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched,  and  the  persons  or  things  to  be  seized. " 

I.  Not  a  Limitation  on  the  States,  351. 
II.  Affirmation  of  Common-law  Principles,  352. 

III.  Applicable  to  Criminal  Cases  Only,  353. 

IV.  Limitation  on  Territories,  353. 

V.  Protection  of  Resident  Aliens,  353. 
VI.  "  Unreasonable  Searches  and  Seizures,"  354. 

1.  Reasonableness  of  Search  a  Judicial  Question,  354. 

2.  Necessity  for  Warrant,  354. 

3.  Search  Warrant  Against  an  Individual,  355. 

4.  Opening  Letters  and  Paper.s  in  the  Mail,  355. 

5.  Compulsory  Production  of  Books  and  Papers,  355. 

6.  Compelling  an  Officer  of  Corporation  to  Produce  Corporate  Books 

and  Papers,  357. 

7.  Requiring  Corporations  to  Make  Tax  Returns,  358. 

8.  Compelling  Interstate  Corporations  to  Produce  Contracts,  358. 

9.  Seiiure  and  Forfeiture  of  Vessels,  358. 

10.  Requiring  Witness  to  Testify  Before  Senate  as  to  Business  Trans- 

action, 359. 

11.  Use  of  Paper 8  or  Property  Illegally  Obtained  as  Evidence,  359. 
VII.  Arrest  Is  Exclusively  a  Judicial  Proceeding,  360. 

VIII.  "  Upon  Probable  Cause,  Supported  by  Oath  or  Affirmation," 
360. 

1.  Necessity  of  Showing  Probable  Cause,  360. 

2.  Affidavit  Must  Be  Made  upon  Knowledge  of  Affiant,  361. 
IX.  Taxing  Away  Right  of  Action  for  Violation  of  Rights,  362. 

I.  Not  a  Limitation  on  the  States 

This  amendment  has  no  application  to  state  process. 

Smith  v.  Maryland,    (1856)    18   How.  That  this  amendment  it  not  a  Umita- 

71,  15  U.  8.   (L.  ed.)   269.  tion  on  the  powers  of  the  state*,  see  also 

the  following 
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United  States, —  National  Safe  De- 
posit Co.  v.  Stead,  (1914)  232  U.  S.  58, 
34  S.  Ct.  209,  58  U.  S.  (L.  ed.)  604; 
Ohio  v.  DoUison,   (1904)    194  U.  S.  447, 

24  S.  Ct.  703,  48  U.  S.  (L.  ed.)  1062; 
Bolln  v.  Nebraska,  (1900)  176  U.  S.  87, 
20  S.  Ct.  287,  44  U.  S.  (L.  ed.)  382, 
affirming  (1897)  51  Neb.  581,  71  N.  W. 
444;  Brown  v.  New  Jersey,  (1899)  175 
U.  S.  174,  20  S.  Ct.  77,  44  U.  S.  (L.  ed.) 
119;  Brown  v.  Walker,  (1896)  161  U.  S. 
606,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  822, 
affirming  (1895)  70  Fed.  46;  Mononga- 
hela  Nav.  Co.  v.  U.  S.,  (1893)  148  U.  S. 
324,  13  S.  Ct.  622,  37  U.  S.  (L.  ed.)  463; 
McElvaine  v.  Brush,  (1891)  142  U.  S. 
158,  12  S.  Ct.  156,  35  U.  S.  (L.  ed.) 
971;  Eilenbecker  r.  Plymouth  County, 
(1890)  134  U.  S.  34,  "10  S.  Ct.  424, 
33  U.  S.  (L.  ed.)  801;  Spies  v. 
Illinois,  (1887)  123  U.  S.  131,  166,  8 
S.  Ct.  21,  22,  31  U.  S.  (L.  ed.)  80;  Kd- 
wards  v.  Elliott,  (1874)  21  Wall.  552, 
557,  22  U.  S.  (L.  ed.)  487;  Fox  v.  Ohio, 
(1847)  5  How.  410,  434,  12  U.  S.  (L.  ed.) 
213:  Barron  t\  Baltimore,  (1833)  7  Pet. 
243,  247,  8  U.  S.  (L.  ed.)  672;  Livingston 
v.  Moore,  (1833)  7  Pet.  551,  8  U.  S. 
(L.  ed.)  751;  Kansas  v.  Bradley,  (1885) 
26  Fed.  280;  U.  S.  v.  Rhodes,  (1866)  1 
Abb.  (U.  S.)  28,27  Fed.  Cas.  No.  16,151; 
U.  S.  v.  Hall,  (1871)  3  Chicago  Leg.  N. 
260,  26  Fed.  Cas.  No.  15,282;  U.  S.  t>. 
Crosby,    (1871)    1   Hughes    (U.   S.)    448, 

25  Fed.  Cas,  No.  14,893. 

Connecticut.—  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  t?.  Phelps,  Super.  Ct. 
Hartford  County,  Sept.  T.  1816. 


Florida.—  Kinkaid  r.  Jackson,  (1913) 
66  Fla.  378,  63  So.  706. 

Illinois. —  Keith  v.  Henkleman,  (1898) 
173  111.  143,  50  N.  E.  692. 

Kentucky. —  Reed  e.  Rice,  (1829)  2 
J.  J.  Marsh.  45. 

Louisiana. —  New  Orleans  <?.  Le  Blanc, 

(1915)  139  La.  113,  71  So.  248;  Guillotte 
v.  New  Orleans,  (1857)    12  La.  Ann.  434. 

New  York. —  In  re  Mohawk  Overall  Co., 
(1914)  210  N.  Y.  474,  104  N.  E.  925; 
Murphv  t\  People,  (1S24)  2  Cow.  815; 
Jackson  t\  Wood,  (1824)  2  Cow.  819, 
note;  Livingston  v.  New  York,  (1831)  8 
Wend.  85,  100. 

Rhode  Island.—  State  c.  Paul,  (1858) 
5R.I.  185,  196;  State  t>.  Keeran,  (1858) 
5  R.  I.  497;  In  re  Fitzpatrick,  (1888)  16 
R.  I.  60,  11  Atl.  773. 

South  Carolina. —  State  V.  Atkinson, 
(1893)  40  S.  C.  370,  18  S.  E.  1021,  42 
Am.  St.  Rep.  877. 

South  Dakota. —  State  v.  Brennan, 
(1891)   2  S.  D.  388,  50  N.  W.  625. 

Tennessee. —  State  v.  Norvell,  (1917) 
137  Tenn.  82,  191  S.  W.  536. 

Washington. —  State  v.  Ferry  Line  Auto 
Bus  Co.,  (1916)  93  Wash.  614,  161  Pac. 
467;   State  v.  Seattle  Taxicab,  etc,  Co., 

(1916)  90  Wash.  416,  156  Pac  837. 


n.  Affirmation  of  Common-law  Principles 

With  the  adoption  of  this  amendment  principles  established  at  the  com- 
mon law  became  reaffirmed  in  the  Constitution. 

U.  S.  17.  Three  Tons  Coal,  (1875)  6  Bias.  (U.  S.)  379,  28  Fed.  Cas.  No.  16,515. 


"  This  protection  reaches  all  alike,  whether  accused  of  crime  or  not,  and  the 
duty  of  giving  to  it  force  and  effect  is  obligatory  upon  all  entrusted  under 
our  Federal  system  with  the  enforcement  of  the  laws.  The  tendency  of 
those  who  execute  the  criminal  laws  of  the  country  to  obtain  conviction  by 
means  of  unlawful  seizures  and  enforced  confessions,  the  latter  often 
obtained  after  subjecting  accused  persons  to  unwarranted  practices  destruc- 
tive of  rights  secured  by  the  Federal  Constitution,  should  find  no  sanction 
in  the  judgments  of  the  courts  which  are  charged  at  all  times  with  the  sup- 
port of  the  Constitution  and  to  which  people  of  all  conditions  have  a  right 
to' appeal  for  the  maintenance  of  such  fundamental  rights." 

Weeks  v.  U.  S.,  (1913)  232  U.  6.  392,  34  9.  Ot.  341,  58  U.  S.  (L.  edL)  602. 
Ann.  Cas.  1915C  1177,  L.  R.  A.  1916B  834 
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m.  Applicable  to  Criminal  Oases  Only 

A  distress  warrant  issued  by  the  solicitor  of  the  treasury  under  an  Act 
of  Congress  is  not  forbidden  by  this  article  because  issued  without  the 
support  of  an  oath  or  affirmation.  This  article  has  no  reference  to  civil 
proceedings  for  the  recovery  of  debts  of  which  a  search  warrant  is  not  made 
part.  The  process  in  this  case  is  termed  in  the  Act  of  Congress  a  warrant 
of  distress.  The  name  bestowed  upon  it  cannot  affect  its  constitutional 
validity. 


Murray  v.  Hoboken  Land,  etc.,  Co., 
(1855)  18  How.  274,  15  U.  S.  (L.  ed.) 
372.  See  also  Matter  of  Meador,  (1869) 
1  Abb.  (U.  S.)  317,  16  Fed.  Cas.  No. 
9,375. 

Not  to  a  proceeding  under  Chinese  Ex- 
clusion Act.— In  re  Chin  Wah,  (1910)  182 
Fed.  256. 

There  is  an  intimate  relation  between 
the  Fourth  and  Fifth  Amendments.— 
'"They  throw  great  light  on  each  other. 
For  the  '  unreasonable  searches  and 
seizures'  condemned  in  the  Fourth 
Amendment  are  almost  always  made  for 
the  purpose  of  compelling  a  man  to  give 
evidence  against  himself,  which  in  crim- 
inal cases  is  condemned  in  the  Fifth 
Amendment;  and  compelling  a  man  'in 
a  criminal  case  to  be  a  witness  against 
himself/  which  is  condemned  in  the  Fifth 


Amendment,  throws  light  on  the  question 
as  to  what  is  an  'unreasonable  search 
and  seizure'  within  the  meaning  of  the 
Fourth  Amendment.  And  we  have  been 
unable  to  perceive  that  the  seizure  of  a 
man's  private  booka  and  papers  to  be 
used  in  evidence  against  him  is  substan- 
tially different  from  compelling  him  to  be 
a  witness  against  himself."  Boyd  v.  U. 
S.,  (1886)  116  U.  S.  633,  6  S.  Ct.  524,  29 
U.  S.  (L.  ed.)  746,  reversing  U.  S.  v. 
Boyd,  (1885)  24  Fed.  690,  692.  See  also 
Blum  v.  State,  (1902)  94  Md.  382,  51  Atl. 
26,  56  L.  R.  A.  322. 

This  amendment,  like  the  clause  in  the 
Fifth  Amendment,  that  no  person  "shall 
be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself,"  is  applicable 
to  criminal  cases  only.  In  re  Strouse, 
(1871)  1  Sawy.  (U.  S.)  605,  23  Fed. 
Cas.  No.  13,548. 


IV.  Limitation  on  Territories 

This   clause   stands  as  a  limitation  of  the   power  of  the   territorial 
legislature. 


Peacock  r.  Pratt..  (1003)   121  Fed.  778. 

This  amendment  is  not  only  a  limita- 
tion upon  the  power  of  the  United  States 
courts,  but  is  operative  in  the  territories, 
and  is  a  limitation  upon  their  legislation 


and  courts.  To  hold  this  amendment  a 
restriction  upon  Congress  and  yet  not  a 
restriction  upon  a  government  created  by 
Congress,  would  be  a  contradiction  of 
terms.  Territory  !?.  Cutinola,  (1887)  4 
N".  M.   160,   14  Pac.  809. 


V.  Protection  of  Resident  Aliens 

Aliens  while  in  the  United  States  are  entitled  to  the  benefits  of  consti- 
tutional guaranties,  which  are  not  confined  to  citizens,  as  affecting  liberties 
and  property.  Opening  envelopes  of  Chinese  persons  and  taking  letters 
from  them,  for  use  in  deportation  proceedings,  is  a  seizure  of  papers  thai 
is  unreasonable,  and  contrary  to  the  spirit  of  this  amendment. 

U.  a  t>.  Wong  Quong  Wong,  (1890)  94  Fed.  832. 
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VI  "  Unreasonable  Searches  and  Seizures  " 

1.  Reasonableness  of  Search  a  Judicial  Question.  The  question 
whether  a  seizure  or  a  search  is  unreasonable  in  the  language  of  the  Con- 
stitution is  a  judicial  and  not  a  legislative  question;  but  in  determining 
whether  a  seizure  is  or  is  not  unreasonable,  all  of  the  circumstances  under 
which  it  is  made  must  be  looked  to. 


Mason  v.  Rollins,  (1869)  2  Biss.  (U. 
S.)   99,  16  Fed.  Cas.  No.  9,252. 

"Search  and  seizure"  laws  enacted  to 
aid  in  the  suppression  of  the  unlawful 
traffic  in  liquors  have  been  sustained  in 
many  states  as  not  being  violative  of  the 
Fourth  Amendment.  State  v.  Nejin, 
(1917)    140  La.  793,  74  So.   103. 

From  the  person. —  The  admission  in 
evidence  of  papers  taken  from  the  per- 
son of  a  defendant  in  a  criminal  case  is 
not  a  violation  of  the  Fourth  Amend- 
ment prohibiting  unreasonable  searches 
and  seizures.  State  v.  Sharpless,  (1908) 
212. Mo.  176,  111  S.  W.  69. 

A  blacklisting  act  requiring  an  em- 
ployer to  give  a  discharged  employee  a 
true  statement  in  writing  of  the  reasons 
for  the  discharge  does  not  violate  the 
Fourth  Amendment  to  the  Constitution 
of  the  United  States,  wherein  it  pro- 
vides that  "  the  right  of  the  people  to 
be  secure  in  their  persons,  houses,  papers 
and.  effects  against  unreasonable  searches 
and  seizures  shall  not  be  violated."     St. 


Louis    Southwestern    R.    Co.    v.    Griffin, 
(Tex.  Civ.  App.  1913)    154  S.  W.  583. 

An  act  providing  in  substance,  that  any 
person  who  has  been  discharged  from  the 
service  of  any  corporation  may  demand, 
in  writing,  that  the  corporation  state  to 
him  in  writing  the  true  cause  of  his  dis- 
charge, has  been  held  applicable  not  only 
to  such  employees  as  were  discharged  after 
the  statute  went  into  effect,  but  also  to 
such  employees  as  come  within  the  mean- 
ing of  "discharged  employee  "  at  the  time 
it  became  effective.  St.  Louis  South- 
western R.  Co.  t\  Hixon,  (Tex.  Civ.  App. 
1910)    126  S.  W.  338. 

Papers  deposited  with  attorney  as  con- 
fidential communications. — Depositing  rec- 
ords, papers  and  documents  with  the  chief 
clerk  of  the  legal  department  of  a  cor- 
poration, does  not  invest  them  with  the 
character  of  confidential  communications 
between  attorney  and  client  as  tc  justify 
the  refusal  of  their  production  under  a 
subpoena  duces  tecum.  U.  S.  v.  Phila- 
delphia, etc.,  R.  Co.,  (1915)  225  Fed. 
301. 


2.  Necessity  for  Warrant. — A  seizure  of  books  and  papers  found  in  a  per- 
son *s  office  immediately  after  his  arrest,  without  authority  of  law  and  with- 
out warrant,  is  an  unreasonable  search  and  seizure. 


U.  S.  v.  Mounday,  (1913)  208  Fed. 
186.  See  also  U.  S.  v.  M'Hie,  (1912)  194 
Fed.  894. 

Taken  by  permission. —  Where  letters 
were  taken  from  a  rack  in  a  laundry  in 
which  a  person  held  for  deportation  was 
employed,  and  were  taken  away  with  the 
consent  of  the  proprietor,  and  the  em- 
ployee disclaimed  the  letters,  which  were 
not  in  fact  in  his  possession  nor  taken 


from  him,  his  constitutional  rights  were 
not  thereby  invaded.  Moy  Wing  Sun  v. 
Prentis,  (1916)  234  Fed.  24. 

Papers  obtained  by  a  promise  or  threat 
made  by  government  agents  that  it  would 
be  better  for  him  if  he  gave  them  what 
they  wanted,  are  illegally  obtained  and 
their  return  may  be  ordered  by  the  court. 
U.  S.  v.  Abrams,  (1916)   230  Fed.  813. 


An  information  signed  by  the  district  attorney,  but  without  any  affidavit 
as  required  by  the  constitution,  is  insufficient  to  authorize  an  arrest. 


U.   S.  17.   Wells,    (1915)    225  Fed.   320. 

A  warrant  on  an  information  made  on 

the  information  mud  belief  of  the  United! 


States  attorney  alone  should  not  be  is* 
sued.  U.  S.  t>.  Baumert,  (1910)  179  Fed. 
735. 
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3.  Search  Warrant  Against  an  Individual. —  There  is  no  prohibition 
against  the  issuance  of  a  search  warrant  of  the  person  of  an  individual  in 
a  proper  case. 

Collins  v.  Lean,  (1885)  68  Cal.  288,  9  Pac.  173. 

4.  Opening  Letters  and  Papers  in  the  Mail.— Whilst  in  the  mail,  papers 
can  only  be  opened  and  examined  under  like  warrant,  issued  upon  similar 
oath  or  affirmation,  particularly  describing  the  thing  to  be  seized,  as  is 
required  when  papers  are  subjected  to  search  in  one's  own  household. 
No  law  of  Congress  can  place  in  the  hands  of  officials  connected  with  the 
postal  service  any  authority  to  invade  the  secrecy  of  letters  and  such  sealed 
packages  in  the  mail ;  and  all  regulations  adopted  as  to  mail  matter  of  this 
kind  must  be  in  subordination  to  the  great  principle  embodied  in  the 
Fourth  Amendment  of  the  Constitution. 


Em  p.  Jackson,  (1877)  96  U.  S.  733.  24 
U.  S.  (L.  ed.)  877.  See  also  Comraer- 
ford  v.  Thompson,  (1880)    1  Fed.  417. 

Letters  and  papera  seized  by  local  post- 
master.— When,  under  an  order  of  the 
postmaster-general,  sealed  letters  and 
packages  are  seized  by  a  local  postmaster, 


without  warrant,  ahd  marked  "Fraudu- 
lent," and  returned  to  the  dead-letter 
office,  to  be  there  disposed  of  as  other 
dead  matter  under  the  laws  and  regula- 
tions,, this  clause  of  the  Constitution  has 
been  violated.  Hoover  v.  McGhesney, 
(1897)  81  Fed.  472. 


5.  Compulsory  Production  of  Books  and  Papers. —  Suits  for  penalties 
and  forfeitures  incurred  by  the  commission  of  offenses  against  the  law  are 
of  a  guast-criminal  nature,  and  are  within  the  reason  of  criminal  proceed- 
ings for  all  the  purposes  of  the  Fourth  Amendment,  and  of  that  provision 
of  the  Fifth  Amendment  which  declares  that  ho  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself;  and  a  compulsory 
production  of  the  private  books  and  papers  of  the  owner  of  goods  sought 
to  be  forfeited  in  such  a  suit  is  compelling  him  to  be  a  witness  against 
himself  within  the  meaning  of  the  Fifth  Amendment,  and  is  the  equivalent 
of  a  search  and  seizure  —  and  an  unreasonable  search  and  seizure  —  within 
the  meaning  of  the  Fourth  Amendment. 


Boyd  v.  U.  S.,  (1886)  116  U.  S.  634, 
6  8.  Ct.  524,  29  U.  S.  (L.  ed.)  746, 
wherein  the  court  said  that  the  compul- 
sory production  of  a  man's  private 
papers  to  establish  a  criminal  charge 
against  him  or  to  forfeit  his  property, 
is  within  the  scope  of  this  amendment  • 
in  all  esses  in  which  search  and  seizure 
would  be.  "It  is  true  that  certain  ag- 
gravating incidents  of  actual  search  and 
seizure,  such  as  forcible  entry  into  a 
man's  house  and  searching  amongst  his 
papers,  are  wanting,  and  to  this  extent 
the  proceeding  under  the  Act  of  1874  is 
a  mitigation  of  that  which  was  author- 


ized by  the  former  Acts;  but  it  accom- 
plishes the  substantial  object  of  those 
Acts  in  forcing  from  a  party  evidence 
against  himself."  Reversing  U.  S.  v» 
Boyd,  (1885)  24  Fed.  690,  692.  See  also 
Matter  of  Pacific  R.  Commission,  (1867) 
32  Fed.  241. 

There  is  no  unreasonable  search  and 
siezure  when  a  writ,  suitably  specific  and 
properly  limited  in  its  scope,  calls  for 
the  production  of  documents  which,  as 
against  their  lawful  owner  to  whom  the 
writ  is  directed,  the  party  procuring 
its  issuance  is  entitled  to  have  produced. 
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Wilson  v.  U.  S.,  (1911)  221  U.  S.  361, 
31  S.  Ct.  538,  55  U.  S.  (L.  ed.)  771,  Ann. 
Cas.  1912iD  558,  so  held  as  to  an  officer 
of  a  corporation  who  was  compelled  to 
produce  books  and  papers  of  the  corpora- 
tion, whose  guilt  of  an  offense  was  under 
investigation. 

See  also  Wheeler  v.  U.  S.,  (1913)  226 
U.  S.  478,  33  S.  Ct.  158,  57  U.  S.  (L.  ed.) 
309,  as  to  the  books  and  papers  in  posses- 
sion of  the  officers  of  a  corporation  which 
had  ceased  to  exist.  Grant  v.  U.  S., 
(1913)  227  U.  S.  74,  33  S.  Ct.  190,  57 
U.  S.  (L.  ed.)  423;  Heike  v.  U.  S.,  (1913) 
227  U.  S.  131,  33  S.  Ct.  226,  57  U.  S. 
(L.  eaT)    450,  Ann.  Cas.   1914C   128. 

A  search,  to  be  lawful,  and  therefore 
reasonable,  must  be  co-ifined  to  the  place, 
and  the  seizure  of  the  things,  particularly 
described.  TJ.  S.  v.  Friedberg,  (1916) 
233  Fed.  313. 

It  was  not  intended  by  the  Fourth 
Amendment  of  the  Constitution  of  the 
United  States,  known  as  the  search-and- 
seizure  clauses,  to  interfere  with  the 
power  of  courts  to  compel  the  production 
upon  trial  of  documentary  evidence  under 
a  subpoena  duces  tecum.  State  v.  Stand- 
ard Oil  Co.,  (1909)  218  Mo.  1,  116  S.  W. 
902. 

The  fifth  section  of  the  Act  of  June 
22,  1874,  providing  for  the  production  of 
books  and  papers,  etc.,  "  in  all  suits  and 
proceedings  other  than  criminal,  arising 
under  any  of  the  revenue  law  of  the 
United  States,*  is  not  a  violation  of  this 
clause.  No  one  can  engage  in  the  manu- 
facture and  sale  of  spirits  without  the 
consent  of  the  government.  That  con- 
sent is  obtained  on  certain  terms  and  con- 
ditions. No  one  can  be  allowed  to  say 
that,  as  a  distiller,  he  has  kept  a  private 
record  of  his  transactions.  His  books  and 
entries  are  quasi-public  books  and  entries. 
The  government  nas  a  rigKt  to  see  any 
record  kept  by  him  of  his  business.  U. 
S.  v.  Distillery  No.  Twenty-Eight,  (1875) 
6  Biss.  (U.  S.)  483,  25  Fed.  Cas.  No. 
14,966. 

An  Act  of  Congress  authorizing  com- 
pulsory process  for  the  production  of  the 
books  and  papers  of  a  claimant  or  defend- 
ant in  any  proceeding  other  than  crim- 
inal, arising  under  the  laws  relating  to 
revenue,  is  not  obnoxious  to  this  clause. 
U.  S.  c.  Three  Tons  Coal,  (1875)  6  Biss. 
(U.  S.)   379,  28  Fed.  Cas.  No.  16,515. 

The  Act  of  March  2,  1867,  section  2, 
providing  that  "whenever  it  shall  be 
made  to  appear  to  the  satisfaction  of  the 
judge  of  the  District  Court  for  any  dis- 
trict in  the  United  States,  by  complain! 
and  affidavit,  that  any  fraud  on  the  rev- 


enue has  been  committed  by  any  person 
or  persons  interested,  or  in  any  way  en- 
gaged, in  the  importation  or  entry  of 
merchandise  at  any  port  within  such  dis- 
trict, said  judge  shall  forthwith  issue  his 
warrant  directed  to  the  marshal  of  the 
district,  requiring  said  marshal,  by  him- 
telf  or  deputy,  to  enter  any  place  01  prem- 
ises where  any  invoices,  books,  or  papers 
are  deposited  relating  to  the  merchandise 
in  respect  to  which  such  fraud  is  alleged 
to  have  been  committed,  and  to  take  pos- 
session of  such  books  or  paperB  and  pro- 
duce them  before  the  said  judge;  and 
any  invoices,  books,  or  papers  so  seized 
shall  be  subject  to  the  order  of  said  judge, 
who  shall  allow  the  examination  of  the 
same  by  the  collector  of  customs  of  the 
port  into  which  the  alleged  fraudulent 
importation  shall  have  been  made,  or  by 
any  officer  duly  authorized  by  said  col- 
lector," was  held  not  to  be  in  conflict 
with  this  clause.  Such  searches  and 
seizures  might  be  summary  and  severe, 
but  they  were  in  the  exercise  of  the  power 
of  Congress  to  collect  duties  on  imports, 
and  cannot  be  said  not  to  have  been 
necessary  and  proper  to  that  end.  Mat- 
ter of  Piatt,  (1874)  7  Ben.  (U.  S.)  261, 
19  Fed.  Cas.  No.  11,212. 

An  Act  of  Congress  authorizing  a  dis- 
trict judge,  upon  complaint  that  a  fraud 
upon  the  revenue  has  been  committed,  to 
issue  a  search  warrant,  directed  to  the 
marshal,  requiring  him  to  enter,  in  the 
daytime,  the  premises  of  designated  par- 
ties and  there  search  for  such  books  and 
papers  as  are  therein  described,  to  be 
brought  before  the  district  judge,  and 
placed  in  the  custody  of  the  district  at- 
torney for  his  oflicial  examination,  is  con- 
stitutional. Stockwell  r.  U.  S.,  (1870)  3 
Cliff.  (U.  S.)  284,  23  Fed.  Cas.  No.  13,466, 
affirmed  upon  the  merits  and  the  con- 
struction of  the  statutes,  (1871)  13  Wall, 
531,  20  U.  S.  (L.  ed.)  491.  See  also 
Kimball  v.  Weld,  (1871)  14  Int.  Rev. 
Rec.  180,  14  Fed.  Cas.  No.  7,776. 

A  proceeding  under  a  revenue  Act  to 
compel  a  person  to  produce  his  books  for 
examination  by  an  assessor  is  a  civil  and 
not  a  criminal  proceeding  and  does  not 
infringe  this  amendment.  In  re  Strouse, 
(1871)  1  Sawy.  (U.  S.)  605,  23  Fed.  Cas. 
No.    13,548. 

Officer's  search  limited  to  question   of 

identity. —  Upon  a  search  warrant,  utkW 
an  Act  of  Congress  authorizing  its  issue 
'upon  complaint  that  a  fraud  upon  the 
revenue  has  been  committed,  neither  the 
marshal  nor  any  one  acting  under  him 
can  inspect  books  for  any  other  purpose 
than  to  determine  their  identity  with 
those  described  in  the  warrants.  Kim- 
ball 1?.  Weld,  (1871)  14  Int.  Eev.  Rec 
ISO,  14  Fed.  Cas.  No.  7,776. 
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Where,  upon  a  bench  and  seizure  war- 
rant issued  upon  an  indictment,  the 
marshal  seized  not  only  the  documents 
concerning  the  particular  suoject  of  the 
indictment  but  also  other  books  and 
papers  of  the  defendant  not  relating 
thereto,  he  will  be  ordered  to  return  such 
other  books  and  papers  notwithstanding 
the  district  attorney  states  that  an  ex- 
amination of  them-  discloses  evidence  of 
further  offenses.  TJ.  S.  v.  Mills,  (1911) 
185  Fed.  318. 

Inspection  of  bank  books  and  papers. — 

An  Act  of  Congress  authorizing  a  super- 
visor of  internal  revenue  to  compel  banks 
to  permit  an  inspection  of  their  books 
and  papers  connected  with  a  public  busi- 
ness, in  which  the  United  States  has  an 
interest  in  the  collection  of  the  revenue, 
is  constitutional.  Stanwood  v.  Green, 
(1870)  2  Abb.  (U.  S.)  184,  22  Fed.  Cas. 
No.  13,301. 

Private  papers  deposited  in  bank  vault. 
—  The  president  of  an  insolvent  bank 
brought  a  bill  against  the  receiver  to 
obtain  possession  of  a  trunk  alleged  to 
contain  private  papers.  The  bill  alleged 
that  the  plaintiff  deposited  in  the  vaults 
of  the  bank  certain  private  and  personal 
books,  papers,  and  other  documents,  which 
were  never  the  property  of  the  bank,  and 
that  some  of  the  papers  were  then  in  a 
trunk,  to  which  he  held  the  key;  that 
the  trunk  was  in  the  vault  when  the 
bank  was  closed  by  order  of  the  comp- 
troller, and  that  the  receiver  had  since 


held  it,  and  refused  to  pass  it  to  the 
plaintiff;  that  the  papers  were  personal 
in  their  nature,  and  necessary  to  a  settle- 
ment of  his  business  affairs;  that  he  was 
charged  with  violations  of  the  law,  and 
that  the  government  attorney  was  about 
to  issue  a  summons  calling  the  defendant 
before  the  grand  jury  with  the  papers  in 
question;  that  he  was  without  adequate 
remedy  at  law,  and  therefore  sought  the 
interposition  of  a  court  of  equity.  The 
evidence  of  the  cashier  tended  to  show 
that  the  trunk  in  question  was  kept  in 
the  bank  and  not  elsewhere,  as  the  pri- 
vate trunk  of  the  plaintiff,  but  witness 
had  no  knowledge  of  the  contents.  As 
the  plaintiff  asked  for  affirmative  relief, 
and  from  the  character  of  the  possession 
it  was  considered  that  the  court  should 
know,  in  a  general  way,  what  the.  trunk 
contained,  and  an  order  was  made  ap- 
pointing a  master,  and,  after  examination 
by  the  master  of  the  contents  of  the 
trunk  in  the  presence  of  no  one,  such 
papers  as  were  the  property  of  the  bank, 
and  not  material  to  the  issue  suggested 
by  the  district*  attorney,  should  be  de- 
livered to  the  receiver;  such  as  were  pri- 
vate, and  were  not  the  property  of  the 
bank,  together  with  such  as  were  ma- 
terial to  be  introduced  by  the  .plaintiff 
on  his  own  behalf,  should  be  delivered 
to  the  plaintiff;  and  such  as,  in  the  judg- 
ment of  the  master,  were  or  might  be 
material  to  the  issue  suggested  bv  the 
district  attorney,  were  to  be  sealed  and 
held  for  further  orders.  Potter  0.  Beal, 
(1892)   49  Fed.  793. 


If  a  litigant  has  no  right  in  or  to  the  papers  in  the  hands  of  the  third  person, 
nor  any  legal  interest  in  them,  it  might  possibly  violate  the  Fourth  Amend- 
ment of  the  Constitution  to  force  the  latter  to  produce  them  by  an  unwar- 
rantable seizure,  actual  or  constructive. 


In  re  Comingore,  (1899)  96  Fed.  552, 
affirmed  (1900)  177  U.  S.  470,  20  S.  Ct. 
701,  44  U.  S.  (L.  ed.)  846,  as  to  the 
authority  of  the  Secretary  of  the  Treas- 
ury, under  the  regulations  as  to  the 
custody,  use  and  preservation  of  the 
records,  papers,  and  property  appertain- 


ing to  the  business  of  his  department,  to 
take  from  a  subordinate, .  such  as  a  col- 
lector, all  discretion  as  to  permitting  the 
records  in  his  custody  to  be  used  for  any 
other  purpose  than  the  collection  of  the 
revenue,  and  reserve  for  his  own  deter- 
mination  all  matters  of  that  character. 


6.  Compelling  an  Officer  of  Corporation  to  Produce  Corporate  Books 
and  Papers. —  This  clause  of  the  constitution  was  not  intended  to  inter- 
fere with  the  power  of  courts  to  compel,  through  a  subpoena  duces  tecum, 
the  production,  upon  a  trial  in  court,  of  documentary  evidence,  and  an 
officer  or  agent  of  a  corporation  may  be  required,  under  such  process,  to 
produce  the  books  and  papers  of  the  corporation. 


Hale  v.  Henkel,  (1906)  201  U.  S.  43, 
26  fiL  Ct.  370,  60  U.  S.  (L.  ed.)  652, 
wherein  the  court  said:     "If,  whenever 


an  officer  or  employee  of  a  corporation 
were  summoned  before  a  grand  jury  as  a 
witness  he  could  refuse  to  produce  the. 
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buoks  and  documents  of  such  corporation, 
upon  the  ground  that  they  would  incrim- 
inate the  corporation  itself;  it  would  re- 
sult in  the  failure  of  a  large  number  of 
cases  where  the  illegal  combination  waa 
determinable  only  upon  the  examination 
of  such  papers.'  Conceding  that  the  wit- 
ness was  an  officer  of  the  corporation 
under  investigation,  and  that  he  was  en- 
titled to  assert  the  rights  of  the  cor- 
poration with  respect  to  the  production 
of  its  books  and  papers,  we  are  of  the 
opinion  that  there  is  a  clear  distinction 
in  this  particular  between  an  individual 
and  a  corporation,  and  that  the  latter 
has  no  right  to  refuse  to  submit  its  books 
and  papers  for  an  examination  at  the 
suit  of  the  state.  The  individual  may 
stand  upon  his  constitutional  rights  as  a 
citizen.  He  is  entitled  to  carry  on  his 
private  business  in  his  own  way.  His 
power  to  contract  is  unlimited.  He  owes 
no  duty  to  the  state  or  to  his  neighbors 
to  divulge  his  business,  or  to  open  his 
doors  to  an  investigation,  so  far  as  it 
may  tend  to  criminate  him.  He  owes 
no  such  duty  to  the  state,  since  he  re- 
ceives nothing  therefrom,  beyond  the 
protection  of  his  life  and  property.  His 
rights  are  such  as  existed  by  the  law 
of  the  land  long  antecedent  to  the  or- 
ganization of  the  state,  and  can  only  be 
taken  from  him  by  due  process  of  law, 
and  in  accordance  with  the  Constitution. 


Among  his  rights  are  a  recusal  to  in- 
criminate himself,  and  the  immunity  of 
himself  and  his  property  from  arrest  or 
seizure  except  under  a  warrant  of  the 
law.  He  owes  nothing  to  the  public  so 
long  as  he  does  not  trespass  upon  their 
rights.  Upon  the  other  hand,  the  cor- 
poration is  a'  creature  of  the  state.  It  is 
presumed  to  be  incorporated  for  the  bene- 
fit of  the  public.  It  receives  certain 
special  privileges  and  franchises,  and 
holds  them  subject  to  the  laws  of  the 
state  and  the  limitations  of  its  charter. 
Its  powers  are  limited  by  law.  It  can 
make  no  contract  not  authorized  by  its 
charter.  Its  rights  to  act  as  a  corpora- 
tion are.  only  preserved  to  it  so  long  as 
it  obeys  the  laws  of  its  creation.  There 
is  a  reserved  right  in  the  legislature  to 
investigate  its  contracts  and  find  out 
whether  it  has  exceeded  its  powers."  The 
court,  however,  proceeded  to  hold  that  a 
corporation  is  entitled  to  immunity  from 
unreasonable  searches  and  seizures,  and 
that  the  subpoena  duces  tecum  in  the 
present  case  was  too  general  and  sweep- 
ing. See  also  American  Lithographic  Co. 
v.  Werckmeister,  (1911)  221  U.  S.  603, 
31  S.  Ct.  676,  55  U.  S.  (L.  ed.)  873; 
American  Tobacco  Co.  t?.  Werckmeister, 
(1907)  207  U.  S.  284,  28  S.  Ct.  72,  52 
U.  S.  (L.  ed.)  208,  12  Ann.  Cas.  595; 
U.  S.  v.  M'Hie,    (1912)    194  Fed.  894. 


7.  Requiring  Corporations  to  Make  Tax  Returns. —  The  provisions  of 
the  Tariff  Act  of  August  5,  1909,  known  as  the  corporation  tax  law, 
requiring  certain  returns  to  be  filed  by  corporations  in  the  office  of  the 
Commissioner  of  Internal  Revenue,  do  not  offend' against  this  amendment. 

Flint  v;  Stone  Tracy  Co.,  (1911)  220  U.  B.  107,  31  8.  Ct.  342,  55  U.  8.  (L.  edk). 
389,  Ann.  Cas.  1912B  1312. 

8.  Compelling  Interstate  Corporations  to  Produce  Contracts. —  Com- 
pelling railroad  companies  to  produce  contracts  with  coal  companies,  to 
be  used  as  evidence  before  the  interstate  commerce  commission,  which 
would  tend  to  show  a  discrimination  against  coal  companies  not  having 
such  contracts  and  paying  the  full  rate,  does  not  constitute  a  violation  of 
the  right  to  be  secure  against  unreasonable  searches  and  seizures.  . 

Interstate  Commerce  Commission  v.  Baird,  (1904)  194  U.  S.  44,  24  S.  Ct.  563, 
48  U.  S.  (L.  ed.)   860. 


9.  Seizure  and  Forfeiture  of  Vessels. —  Congress  has  the  power  not  only 
to  seize  and  forfeit,  if  necessary,  vessels,  and  to  punish  the  persons  con- 
trolling and  navigating  them,  for  breaches  of  regulations,  but  also  to 
impose  upon  them  such  restraints  as  are  necessary  to  prevent  them  from 
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violating  its  laws.    Such  a  power  has  been  always  deemed  essential  to  the 
protection  of  the  customs  and  the  full  execution  of  the  revenue  laws. 
Baker  v.  Wise,  (1861)    Id  Gratt.   (Va.)   139. 

10.  Requiring  Witness  to  Testify  Before  Senate  as  to  Business  Trans- 
action.—  A  party  is  not  subjected  to  an  unreasonable  search  by  reason  of 
being  required,  in  an  investigation  conducted  by  the  Senate,  to  appear  as 
a  witness  and  answer  the  question  whether  the  firm  of  which  the  witness 
was  a  member  had  bought  or  sold  certain  stocks  during  a  certain  month  for 
or  in  the  interest,  directly  or  indirectly,  of  any  United  States  senator. 


In  re  Chapman,  (1897)   166  U.  S.  669,      Cas.    (D.    C.)    302;    Chapman  e.   U.   8., 
17  S.  Ct.  677,  41   U.  S.    (L.  ed.)    1154.  ~  ~         ~  '" 

See  Chapman  v.   U.   S.,    (1896)    8  App. 


Chapmi 
(1895)  5  App.  Cas.  (D.  C.)   122. 


11.  Use  of  Papers  or  Property  Illegally  Obtained  as  Evidence. —  The 

admission  of  testimony  illegally  obtained  does  not  constitute  a  violation  of 
the  constitutional  guaranty  of  privilege  from  unlawful  search  or  seizure. 


Adams  t>.  New  York,  (1904)  192  U.  8. 
697,  24  S.  Ct.  372,  48  U.  S.  (L.  ed.)  575, 
wherein  the  court  said:  "The  security 
intended  to  be  guaranteed  by  the  fourth 
amendment  against  wrongful  search  and 
seizures  is  designed  to  prevent  violations 
of  private  security  in  person  and  prop- 
erty and  unlawful  invasion  of  the  sanctity 
of  the  home  of  the  citizen  by  officers  of 
the  law,  acting  under  legislative  or  ju- 
dicial '  sanction,  and  to  give  remedy 
against  such  usurpations  when  attempted!. 
But  the  English  and  nearly  all  of  the 
American  cases  have  declined  to  extend 
this  doctrine  to  the  extent  of  excluding 
testimony  which  has  been  obtained  by 
such  means,  if  it  is  otherwise  competent." 
Affirming  People  v.  Adams,  (1903)  176 
X.  Y.  361,  68  N.  E.  036,  98  Am.  St.  Rep. 
675,  63  L.  R.  A.  400.        . 

When  books  and  papers  have  been  un- 
lawfully seized  in  violation  of  the  con- 
stitutional rights  of  the  defendant,  an 
order  for  their  return,  upon  a  petition 
presented  before  trial,  will  be  made.  U. 
S.  v.  Friedberg,  (1916)  233  Fed.  313; 
U.  S.  v.  Abrams,   (1910)   230  Fed    313. 


When  books  and  papers,  illegally  seized 
have  been  returned  after  having  been 
closely  examined,  secondary  evidence  ob- 
tained as  a  result  of  such  examination 
is  not  admissible  against  the  defendant. 
Flagg  v.  U.  S.,  (1910)  233  Fed.  481. 

If  an  individual  by  an  illegal  search  or 
seizure  obtains  possession  of  an  article 
or  document,  the  state  may  nevertheless 
make  use  of  the  same  as  evidence  against 
the  person  from  whom  they  were  wrong- 
fully obtained  to  convict  him  of  a  crime; 
and  the  inhibition  found  in  article  4  of 
the  amendments  to  the  Federal  Constitu- 
tion, and  in  many  state  constitutions, 
against  unreasonable  searches  and  seiz- 
ures is  a  limitation  upon  the  power  of 
the  state  to  make  such  searches  and 
seizures  for  its  own  benefit  and  has  no 
reference  to  unauthorized  acts  of  individ- 
uals.   Bacon  t?.  U.  S.,  (1899)  97  Fed.  40. 

Shoes  taken  from  a  prisoner  may  be 
introduced  in  evidence  with  testimony  as 
to  fitting  tracks.  State  v.  Fuller,  (1900) 
34  Mont.  12,  85  Pac.  369,  9  Ann.  Cas. 
648,  8  U  R.  A.   (N.  S.)   762. 


The  refusal  of  an  application  to  return  private  papers,  books  and  other 
property,  seized  by  the  marshal  upon  the  arrest  of  a  person  without  war- 
rant or  search  warrant,  and  their  use  in  evidence  on  the  trial,  is  a  denial 
of  rights  secured  by  this  amendment. 

Weeks  r.  U.  S.,  (1914)  232  U.  S.  383,  then  is  the  present  case?    Before  answer- 

34   S.  Ct.   341,   58   U.   S.    (L.   ed.)    652,  ing  that  inquiry  specifically,  it  may  be 

Ann.  Cas.   1915C   1177,  L.  R.   A.    1915B  well  bv  a  process  of  exclusion  to  state 

834,    wherein    the   court    said:      "  What  what  it  is  not.     It  is  not  an  assertion 
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of  the  right  on  the  part  of  the  Govern- 
ment, always  recognized  under  English 
and  American  law,  to  search  the  person 
of  the  accused  when  legally  arrested  to 
discover  and  seize  the  fruits  or  evidencea 
of  crime.  This  right  has  been  uniformly 
maintained  in  many  cases.  1  Bishop  on 
Criminal  Procedure,  §  211;  Wharton, 
Grim.  Plead,  and  Practice,  8th  ed.,  §  60; 
Dillon  v.  O'Brien  and  Davis,  16  Cox  C.  C. 
245.  Nor  is  it  the  case  of  testimony 
offered  at  a  trial  where  the  court  is  asked 
to  stop  and  consider  the  illegal  means  by 
which  proofs,  otherwise  competent,  were 
obtained  —  of  which  we  shall  have  occa- 
sion to  treat  later  in  this  opinion.  Nor 
is  it  the  case  of  burglar's  tools  or  other 
proofs  of  guilt  found  upon  his  arrest 
within  the  control  of  the  accused.  The 
case  in  the  aspect  in  which  we  are  deal- 
ing with  it  involves  the  right  of  the  court 
in  a  criminal  prosecution  to  retain  for 
the  purposes  of  evidence  the  letters  and 


correspondence  of  the  accused,  seized  in 
his  house  in  his  absence  and  without  his 
authority,  by  a  United  States  marshal 
holding  no  warrant  for  his  arrest  and 
none  for  the  search  of  his  premises.  The 
accused,  without  awaiting  his  trial,  made 
timely  application  to  the  court  for  an 
order  for  the  return  of  these  letters,  as 
well  as  other  property.  This  application 
was  denied,  the  letters  retained  and  put 
in  evidence,  after  a  further  application  at 
the  beginning  of  the  trial,  both  applica- 
tions asserting  the  rights  of  the  accused 
under  the  Fourth  and  Fifth  Amendments 
to  the  Constitution.  If  letters  and  pri- 
vate documents  can  thus  be  seized  and 
held  and  used  in  evidence  against  a  citi- 
zen accused  of  an  offense,  the  protection 
of  the  Fourth  Amendment  declariing  his 
right  to  be  secure  against  such  searches 
and  seizures  is  of  no  value,  and,  so  far  as 
those  thus  placed  are  concerned  might  as 
well  be  stricken  from  the  Constitution." 


VII.  Arrest  is  Exclusively  a  Judicial  Proceeding 

Arrest  for  trial  is  a  proceeding  belonging  to  the  judiciary,  not  to  the 
executive,  branch  of  the  government,  and  the  warrant  of  arrest  must  be 
founded  on  an  information  on  oath.  The  President  has  no  power  to  cause 
an  arrest  to  be  made  except  upon  probable  cause,  supported  by  oath  or 
affirmation. 


Power  to  Cause  An  Arrest,.  (1818)  1 
Op.  Atty.-Gen.  229.  See  also  /n  re  Metz- 
ger,  (1847)  5N.  Y.  Leg.  Obs.  83,  17  Fed. 
Cas.  No.  9,511. 


An  arrest  and  detention  under  an  order 
of  the  war  department,  entitled  "  Persons 
discouraging  enlistments  to  be  arrested," 
was  held  to  be  in  direct  violation  of  this 
clause.  Ex  p.  Field,  (1862)  5  Blatchf. 
(U.  S.)  63,  9  Fed.  Cas.  No.  4,761. 


VIII.  "  Upon  Probable  Cause,  Supported  by  Oath  or  Affirmation  " 

1.  Necessity  of  Showing  Probable  Cause.— A  warrant  of  commitment 
by  justices  of  the  peace  must  state  a  good  cause  certain,  supported  by  oath. 


Ex  p.  Burford,  (1806)    3  Cranch  448, 

2   U.    S.    (L.   ed.)  495.     See   also   In  re 

Gourdin,     (1891)  45    Fed.     842;     Proof 

Necessary    to   An  Arrest,    (1829)    2   Op. 
Atty.-Gen.  266. 

An  arrest  by  virtue  of  a  warrant  issued 
by  a  commissioner  of  the  United  States 
upon  a  complaint  duly  made  to  him  under 
oath  showing  probable  cause,  gives  no 
ground  to  claim  that  the  guarantees  of 
personal   liberty  secured   by  this   amend- 


ment have  been  violated.  U.  S.  v.  Max- 
well, (1875)  3  Dill.  (U.  S.)  275,  26  Fed. 
Cas.  No.   15,760. 

The  protection  guaranteed  is  not 
against  all  seizures;  it  is  against  un- 
reasonable seizures.  It  can  be  made  only 
upon  probable  cause,  and  when  authorised 
the  evidence  of  its  reasonableness  is  to 
be  furnished  by  oath  or  affirmation.  Ex- 
tradition Under  Treaty  of  Washington, 
(1843)    4  Op.  Atty.-Gen.  213. 


The  affidavit  on  which  a  search  warrant  is  .issued  must  set  forth  facte  from 

which  the  existence  of  probable  cause  can  be  determined,  and  the  warrant 
must  contain  more  than  a  mere  statement  that  some  one  had  declared 
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under  oath  that  he  had  good  reason  to  believe,  and  did  believe,  the  accused 
was  violating  the  law.  A  statute  which  authorizes  a  search  warrant  to  be 
issued  upon  such  an  affidavit  does  not  express  all  the  requirements  of  the 
constitutional  provision. 

Ripper  0.  U.  8.,    (1910)    178  Fed.  24.  ter  of  Coleman,   (1879)    15  Blatchf.    (U. 

S.)   406,  6  Fed.  Cas.  No.  2,980. 

"  Unlawf  uUy.w — A  warrant  charging 
that  the  person  named  had  "  unlawfully  "  In  an  extradition  proceeding,  the  war- 
used  a  "certificate  of  citizenship  of  the  rant  of  the  magistrate  upon  which  the 
Superior  Court  in  the  city  of  Xew  York,  requisition  is  made  must  he  supported  by 
showing  him  to  be  admitted  to  be  a  citi-  an  affidavit  sworn  to  as  to  some  fact 
zen,"  for  the  purpose  of  registering  him-  certain  and  not  upon  information  and 
self  as  a  voter,  knowing  that  such  certifi-  belief.  Ex  p.  Owen,  (1913)  10  Okla. 
cate  was  "  unlawfully  issued  or  made,"  Crim.  284,  136  Pac.  197,  Ann.  Cas.  19 16 A 
does  not  set  forth  probable  cause.     Mat-  622. 

Being  a  suspicious  person. — An  Act  of  Congress,  legislating  for  the  District 
of  Columbia,  providing  "  that  all  vagrants,  all  idle  and  disorderly  persons, 
persons  of  evil  life  or  evil  fame,  persons  who  have  no  visible  means  of 
support,  persons  repeatedly  drunk  in  or  about  any  of  the  streets,  alleys, 
roads,  highways,  or  other  public  places  within  the  District  of  Columbia, 
persons  repeatedly  loitering  in  or  around  tippling  houses,  all  suspicious 
persons,  all  public  prostitutes,  and  all  persons  who  lead  a  lewd  or  lascivious 
life,  shall,  upon  conviction  thereof,  be  fined  not  to  exceed  forty  dollars,  or 
shall  be  required  to  enter  into  security  for  their  good  behavior  for  a  period 
of  six  months,"  is  nugatory  and  without  effect  as  to  the  provisions  declar- 
ing that  "  all  suspicious  jjersons  "  could  be  arrested  and  prosecuted  as 
criminals.  A  suspicious  character  does  not  constitute  crime,  nor  does  it 
justify  the  government  in  treating  the  party  having  such  reputation  as  a 
criminal,  without  connecting  him  with  some  criminal  act  or  conduct. 

Stoutenburgh  e.Frazier,  (1900)   16  App.  Gas.   (D.  G.)  233. 

2.  Affidavit  Must  Be  Hade  upon  Knowledge  of  Affiant — An  affidavit 
"  as  he  verily  believes,"  does  not  furnish  such  a  probable  cause  and  is  not 
supported  by  such  an  oath  as  is  required  by  this  amendment.  The  "  prob- 
able cause  supported  by  oath  or  affirmation,"  prescribed  by  the  funda- 
mental law,  is  the  oath  or  affidavit  of  those  persons  who,  of  their  own 
knowledge,  depose  to  the  facts  which  constitute  the  offense.  Section  1014 
of  the  Revised  Statutes  authorizes  the  usages  of  the  state  to  be  followed  as 
to  the  process  against  offenders.  But  this,  if  it  refers  to  anything  more 
than  the  form  of  the  warrant,  could  not  include  any  usage  which  is 
expressly  prohibited  by  the  Constitution  of  the  United  States. 

U.  S.  v.  Tureaud,   (1884)  20  Fed.  622.      the  relation  of  others  whose  names  are 

not  disclosed,  swears  that,  upon  informa- 

Affidavit  by  officer  upon  information. —      tion,  he  has  reason  to  believe,  and  does 

An  affidavit  made  by  an  officer  who,  upon      believe,  the  person  charged  has  committed 
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the  offense  charged,  does  not  meet  the 
requirement  of  the  Constitution.  Matter 
of  Rule  of  Ct.,  (1877)  3  Woods  (U.  S.) 
502,  20  Ped.  Cas.  No.  12,126,  in  which 
case  the  court  said :  "  It  is  plain  from 
this  fundamental  enunciation,  as  well  as 
from  the  books  of  authority  on  criminal 
matters  in  the  common  law,  that  the 
probable  cause  referred  to,  and  which 
must  be  supported  by  oath  or  affirmation, 
must  be  submitted  to  the  committing 
magistrate  himself,  and  not  merely  to  an 
official  accuser,  so  that  he,  the  magistrate, 
may  exercise  his  own  judgment  on  the 
sufficiency  of  the  ground  shown  for  be- 
lieving the  accused  person  guilty;  and 
this  ground  must  amount  to  a  probable 
cause  of  belief  or  suspicion  of  the  party's 
guilt.  In  other  words,  the  magistrate 
ought  to  have  before  him  the  oath  of  the 
real  accuser,  presented  either  in  the  form 
of  an  affidavit,  or  taken  down  by  him- 
self by  personal  examination,  exhibiting 
the  facts  on  which  the  charge  is  based 
and  on  which  the  belief  or  suspicion  of 
guilt  is  founded." 

When  a  motion  is  made  to  quash  an  in- 
dictment upon  the  ground  that  the  in- 
formation upon  which  the  government 
seeks  to  hold  the  defendant  to  answer  and 
trial  was  filed  by  the  district   attorney 


without  oath  or  proof  of  probable  cause, 
and  without  application  to  or  leave  of 
the  court,  if  it  appears  that  the  applica- 
tion for  the  warrant  had  been  supported 
on  oath  or  affirmation,  the  court  could 
not  inquire  whether  the  showing  was  suf- 
ficient to  justify  the  issuance  of  the  war- 
rant, but  when  it  is  alleged  that  there 
was  no  showing  supported  by  oath  or 
affirmation,  and  the  illegality  of  the  war- 
rant is  made  the  basis  for  arresting  the 
further  proceedings  in  the  cause,  it  is  the 
duty  of  the  court  to  inquire  whether  the 
fact  is  as  asserted.  If  it  appears  that 
the  proceedings  anterior  to  the  issuance 
of  the  warrant  lay  np  foundation  for  the 
arrest,  all  proceedings  based  upon  such 
unlawful  arrest  must  fail.  U.  S.  v. 
Shepard,  (1870)  1  Abb.  (U.  S.)  431,27 
Fed.  Cas.  No.  16,273. 

An  information  filed  by  a  district  at- 
torney, ex  officio,  will  authorize  the  issu- 
ance of  a  warrant  both  at  common  law 
and  under  the  Constitution.  An  informa- 
tion filed  by  a  district  attorney  and  sup- 
ported by  an  affidavit  made  by  himself, 
stating  the  facts  to  be  true  according 
to  his  information  and  belief,  is  sufficient. 
Territory  v.  Cutinola,  (1887)  4  N.  M. 
160,  14  Pac.  809. 


IX.  Taking  Away  Right  of  Action  for  Violation  of  Bights 

Section  4  of  the  Act  of  Congress  of  March  3,  1863,  providing  "  that 
any  order  of  the  President,  or  under  his  authority,  made  at  any  time  dur- 
ing the  existence  of  the  present  rebellion,  shall  be  a  defense  in  all  courts 
to  any  action  or  prosecution,  civil  or  criminal,  pending  or  to  be  com- 
menced, for  any  search,  seizure,  arrest,  or  imprisonment,  made,  done,  or 
committed,  or  acts  omitted  to  be  done,  under  and  by  virtue  of  such  order, 
or  under  color  of  any  law  of  Congress,  and  such  defense  may  be  made  by 
special  plea,  or  under  the  general  issue,"  violates  the  provision  securing 
the  people  against  unreasonable  searches  and  seizures 

Griffin  c.  Wilcox,  (1863)  21  Ind.  372.  - 
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AMENDMENT  V 
"  No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  except 
in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia,  when  in 
actual  service  in  time  of  war  or  public  danger." 

I.  Not  a  Limitation  on  the  States,  363. 

II.  Congress  Without  Power  to  Limit  the  Constitutional  Right, 
365. 

III.  Offenses  Against  Foreign  Governments,  365. 

IV.  Appli  cation  to  Aliens,  365. 

1.  In  General,  365. 

2.  Deportation  of  Aliens,  365. 

V.  Appli  cation  to  Crime  Committed  in  Territory  Before  State- 
hood, 366. 
VI.  Application  to  Consular  Criminal  Courts,  366. 
VII.  Application  to  Local  Legislation  of  Indian  Nations,  366. 
VIII.  Application  to  Annexed  Territory,  366. 
IX.  What  Constitutes  an  Infamous  Crime,  367. 
X.  Indictment  Before  Removal  under  R.  S.  Section  1014,  370. 
XI.  Change  in  Indictment,  371. 
XII.  Presenting  Indictment  in  a  Body,  371. 

XIII.  Courts-martial,  371. 

1.  In  General,  371. 

2.  "  Cases  Arising  in  the  Land  or  Naval  Forces,"  372. 

3.  "  When  in  Actual  Service  in  Time  of  War  or  Public  Danger,"  372. 

XIV.  Waiver  of  Constitutional  Bight,  373. 

I.  Not  a  Limitation  on  the  Statea 

This  amendment  is  a  limitation  on  the  power  of  Congress. 

McFaddin  t?.  Evans-Snider-Buel  Co.,  souri,  (1907)  205  U.  S.  483,  27  S.  Ct. 
(1902)  185  U.  S.  509,  22  S.  Ct.  758,  46  582,  51  U.  S.  (L.  ed.)  890;  Howard  v. 
U.  S.  (L.  ed.)  1012.  Kentucky,  (1906)  200  U.  S.  164,  26  S.  Ct. 

That  this  amendment  is  not  a  limita-  I89'  60  ?-$:  it  r?d"2  %l' J*£"  n 
tinn  a«  l\^*^*r*l5  «,J  .fofLi   JT.iL       Kansas,  (1905     199  U.  S.  372,  26  S.  Ct. 

uie  ioiiowing  cases.  ligon^    (1904)    194  v    g    ^    24  g    ^ 

United  States. — Ensign  v.  Pennsylvania,  703,  48  U.  S.  (L.  ed.)  1062;  Capital  City 

(1913)   227  U.  S.  592,  33  8.  Ct.  321,  57  Dairy  Co.  v.  Ohio,  (1902)   183  U.  S.  245, 

U.  S.  (L.  ed.)  658;  Hunter  t?.  Pittsburgh,  22  8.  Ct.   120,  46  U.  S.    (L    ed.)    177; 

(1907)   207  U.  8.  161,  28  8.  Ct.  40,  52  Bolln  v.  Nebraska,  (1900)    176  U.  8.  87, 

U.  S.   (L.  ed.)    151;   Barrington  v.  Mis-  20  8.  Ct.  287,  44  U.  8.    (L.  ed.)    382, 
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affirming   (1897)    51  Neb.  581,  71  N.  W. 
444;    Brown  c.  New  Jersey,    (1899)    175 
U.  S.  174,  20  S.  Ct.  77,  44  U.  S.   (L.  ed.) 
119;   Talton  t*.  Mayes,    (1S96)    163  U.  S. 
382,  16  S.  Ct.  986,  41  U.  S.   (L.  ed.)   196; 
Brown  v.  Walker,    (1896)    161  U.  S.  606, 
16   S.    Ct.    644,   40   U.    S.    (L.    ed.)    819, 
affirming  (1895)  70  Fed.  46;  Monongahela 
Nav.  Co.  t;.  U.  S.,   (1893)    148  U.  S.  324, 
.     13   S.   Ct.   622,   37   U.   S.    (L.   ed.)    463; 
Thonngton    v.    Montgomery,    (1893)     147 
U.  S.  492,  13  S.  Ct.  394,  37  U.  S.  (L.  ed.) 
252;  Hallinger  i?.  Davis,  (1892)   146  U.  S. 
319,  13  S.  Ct.  105,  36  U.  S.  (L.  ed.)  986; 
McElvaine  v.  Brush,  (1891)   142  U.  S.  158, 
12   S.    Ct.    156,   35   U.    S.    (L.   ed.)    971; 
Eilenbecker  v.  Plymouth  County,    (1890) 
134   U.   S.    34,    10   S.    Ct.   424,   33   U.    S. 
(L.  ed.)    801;  Matter  of  Sawyer.   (1887) 
124   U.   S.    219,   8   S.   Ct.   200,   31   U.   S. 
(L.   ed.)    402;    Spies   v.   Illinois,    (1887) 
123   U.   S.    131,   166,  8   S.   Ct.   21,  22,   31 
U.   S.    (L.  ed.)    80;   Kelly  v.  Pittsburgh, 
(1881)    104  U.   S.   79,  26  U.  S.    (L.  ed.) 
658;  Edwards  t\  Elliott,   (1874)   21  Wall. 
552,  557,  22  U.  S.  (L.  ed.)  487;  Twitchell 
v.  Pennsylvania,    (1868)    7  Wall.  324,   19 
U.  S.    (L.  ed.)223;   Wither*  v.  Buckley, 
(1857)    20  How.   90,    15  U.   S.    (K   ed.) 
816;    Fox   i\   Ohio,    (1847)    5   How.   410, 
434,    12   U.   S.    (L.   ed.)    213;    Barron   v. 
Baltimore,    (1833)    7  Pet.  243,  247,  8  U. 
S.    ( L.    ed. )    672 ;    Livingston    v.    Moore, 
(1833)   7  Pet.  551,  8  U.  S.   (L.  ed.)   751; 
Washington,    etc.,    R.    Co.    v.    Magruder, 
(1912)    198   Fed.  .218;    Quinby   v.   Cleve- 
land, (1911)   191  Fed.  68;  St/Louis,  etc., 
R.   Co.   v.   Davis,    (1904)    132    Fed.    629; 
Williams  v.  Hert,    (1901)    110  Fed.    168; 
Clark   r.    Russell,    (1899)    97    Fed.    902; 
In  re  Boggs,   (1891)    45  Fed.  475;  Ex  p. 
Ulrich,    (1890)    42   Fed.   589;    Kansas   f?. 
Bradley,  (1885)  26  Fed.  289;  Santa  Clara 
County  v.  Southern  Pac.   R.  Co.,    (1883) 
18   Fed.   389,   affirmed  on   other  grounds 
(1886)    118  U.  S.  394,  6  S.  Ct.  1132,  30 
U.  S.  (L.  ed.)  118;  Clark  v.  Dkk,  (1870) 
1  Dill.   (U.  S.)   8,  5  Fed.  Cas.  No.  2.818; 
Griffing  v.  Gibb,    (1857)    McAll.    (U.   S.) 
212,  11  Fed.  Cas.  No.  5,819;  U.  S.  v.  Hall, 
(1871)    3   Chicago  Leg.   N.   260,   26   Fed. 
Cas.  No.   15,282;   U.  S.   r.  Keen,    (1839) 
1  McLean    (U.  S.)   429,  26  Fed.  Cas.  No. 
15,510;   U.  S.  t?.  Rhodes,    (1866)    1   Abb. 
(U.  S.)   28,  27  Fed.  Cas.  No.  16,151. 

Ca lifornia.—  People   t\    Botkin,    (1908) 
9  Cal.  App.  244,  98  Pac.  861. 

Connecticut — Colt  v.  Eves,    (1837)    12 
Conn.  251. 

Florida.—  Kinkaid   v.   Jackson,    (1913) 
66  Fla.  378,  63  So.  706. 

Georgia.—  Griffin  t.   State,    (1914)    142 
Ga.   636,  83  S.   E.   540,  Ann.   Cas.   1916C 
80,  L.   R.  A.    1915C  716,    (1914)    15   Ga. 
App.  520,  83  S.  E.  891;  Wilburn  c.  State,     . 
(1914)    141  Ga.  510,  81  S.  E.  444. 

Illinois.—  Keith  t\   Henkleman,    (1898) 
173  111.  143,  50  N.  E.  692. 


Indiana.—  State  t\  Comer,  (1902)  157 
Ind.  613,  60  N.  E.  452;  Griffin  v.  Wilcox, 
(1863)  21  Ind.  384;  Spurgeon  v.  Rhodes 
(1906)   167  Ind.  1,  78  N.  E.  228. 

Kansas.—  State  v.  Newton,  (1906)  74 
Kan.  561,  87  Pac.  767. 

Kentucky.—  Jane  v.  Com.,  (1860)  I 
Met.   (Ky.)    18. 

Louisiana. —  State  0.  Anderson,  (1878) 
30  La.  Ann.  559;  State  V.  Carro,  (1874) 
26  La.  Ann.  377;  State  v.  Jackson,  (1869) 
21  La.  Ann.  574;  New  Orleans  v.  Le 
Blanc,    (1915)    139  La,  113,  71  So.  248. 

Massachusetts. — Com.  v.  Farmer,  ( 1914) 
218  Mass.  507,  106  N.  E.  150. 

Missouri. —  State  v.  Gordon,  (1916) 
268  Mo.  713,  188  S.  W.  160;  State  v. 
Buente,  (1914)  256  Mo.  227,  165  S.  W. 
340,  Ann.  Cas.  1915D  879;  McGrew  *. 
Missouri  Pac.  R.  Co.,  (1910)  230  Mo.  496. 
132  S.  W.  1076. 

Neto  York.—-  Murphy  v.  People,  (1824) 
2  Cow.  815;  Jackson  t\  Wood,  (1824) 
2  Cow.  819,  note;  Livingston  v.  New 
York,  (1831)  8  Wend.  85,  100. 

Ohio.—  Prescott  v.  State,  (1869)  19 
Ohio  St.  187. 

Rhode  Island.— SUte  v.  Paul,  (1858)  5 
R.  I.  185,  196;  In  re  Fitzpatrick,  (1888) 
16  R.  I.  60;  State  v.  Keeran,  (1858)  6 
R.  L  497. 

South  Carolina. —  State  <?.  Atkinson, 
(1893)  40  S.  C.  370;  State  c.  Shirer, 
(1883)  20  S.  C.  404. 

Tennessee.—  State  v.  Norvell,  (1917) 
137  Tenn.  82,  191  S.  W.  536,  L.  R.  A. 
1917D  586. 

Terns.—  Pitner  v.  State,  (1887)  23  Tex. 
App.  375,  5  S.  W.  210. 

Utah. —  Kimball  v.  GranUville  City, 
(1899)  19  Utah  373,  57  Pac.  1,  46  L.  R. 
A.  628. 

Vermont.—  State   v.   Keyes,    (1836)    8 

Vt.  63. 

.  Washington. —  State  v.  Nordstrom, 
(1893)  7  Wash.  508,  35  Pac.  382;  State 
f.  Ferry  Line  Auto  Bus  Co.,  (1916)  99 
Wash.  614,  161  Pac  467;  State  v.  Seattle 
Taxicab,  etc.,  Co.,  (1916)  90  Wash.  416, 
156  Pac.  837. 

Wisconsin.—  State  v.  Lloyd,  (1913)  158 
Wis.  24,  139  N.  W.  514,  Ann.  Caa.  1914C 
415. 

While  many  states,  in  the  exercise  of 
their  undoubted  sovereignty,  have  pro* 
vided  for  trials  of  criminal  offenses  upon 
information  filed  by  the  prosecuting  of- 
ficer and  without  any  previous  inquiry 
or  action  by  a  grand  jury,  the  National 
Constitution,  in  its  solicitude  for  the  pro- 
tection of  the  individual,  requires  an  in- 
dictment as  a  prerequisite  to  a  triaL 
Beavers  v.  Henkel,  (1904)  194  U.  S.  84, 
24  S.  Ct.  605,  48  U.  S.    (L.  ed.)    882. 
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A  miareference  to  the  fifth  amendment,  unless  the  petition  was  entertained  and 

by  inadvertence,  was  not   corrected  by  a  the  point  passed  on.     Corkran  Oil,  etc., 

petition  for  a  rehearing,  filed  in  the  state  .  Co.  «.  Amaudet,    (1905)    109   U.  S.   182. 

court    after    judgment,    which    alleged    a  26  S.  Ct.  41,  50  U.  S.  (L.  ed.)   143. 
violation   of  the   fourteenth    amendment, 

II.  Congress  Without  Power  to  Limit  the  Constitutional  Bight 

The  purpose  of  the  amendment  was  to  limit  the  powers  of  the  legislature 
as  well  as  of  the  prosecuting  officers  of  the  United  States,  and  no  declaration 
of  Congress  that  a  crime  is  infamous  is  needed  to  secure,  or  competent  to 
defeat,  the  constitutional  safeguard. 

Em  p.  Wilson,  (1885)   114  U.  S.  426,  5  S.  Ct.  955,  29  U.  S.  (L.  ed.)  89. 

in.  Offenses  Against  Foreign  Governments 

This  clause  was  not  designed  to  embrace  any  other  than  offenses  against 
the  United  States.    It  does  not  include  an  offense  against  a  foreign  govern- ' 
ment  for  which  extradition  proceedings  are  pending. 

Extradition  under  Treatv  of  Washing-  also  Ex  p.  La  Mantia,  (1913)  206  Fed. 
ton,    (1843)    4  Op.  Atty.-Gen.  213.     See       330. 

IV.  Application  to  Aliens 

1.  In  General. —  Aliens  cannot  be  held  to  answer  for  a  oapita'i  or  other 
infamous  crime  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
nor  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law. 

Wong  Wing  t\  U.  S.,  (1896)   163  U.  S.  in  violation  of  the  express  law  thereof. 

238,  16  S.  Ct.  977,  41  U.  S.  (L.  ed.)   140.  An   alien   who   comes    into   this   country 

See  also   Li   Sing  v.   U.   S.,    (1901)    180  against   the   consent   of   the  government, 

U.  S.  495,  21   S.  Ct.  449,  45  U.  S.    (L.  and  even  contrary   to  the  law  expressly 

ed.)  634;  Ea  p.  Orozco,  (1912)  201  Fed.  excluding  him,  does  not  thereby  become 

106.  an  enemy;  so  long  as  he  remains  within 

our  borders,  and  so  long  as  our  govern - 

The  provisions  of  the  Federal  Consti-  ment    remains    on    terms    of    peace    and 

tution  apply  not  only  to  citizens  of  the  amity  with  the  country  of  which  he  is  a 

United  States  and  to  aliens  permissively  subject,  he  must  be  regarded  as  a  friendly 

therein,  but  can  be  invoked  by  an  alien  alien.     U.  S.  r.  Wong  Dep  Ken,    (1893) 

who  came  and  remained  in  the  country  57  Fed.  211. 

2.  Deportation  of  Aliens. —  The  constitutional,  statutory,  and  common- 
law  provisions  and  rules  in  respect  to  criminal  prosecutions  have  no  appli- 
cation to  the  mere  expulsion  or  deportation.of  such  Chinese  persons  as  came 
here  contrary  to  and  in  violation  of  the  laws  of  the  United  States. 

U.  S.  t?.  Wong  Dep  Ken,  (1893)  67  victed  and  adjudged  by  the  commissioner 
Fed.  207,  holding  that  so  much  of  sec-  to  be  not  lawfully  entitled  to  be  or  re- 
tion  4  of  the  Act  of  May  5,  1892,  known  main  in  the  United  States,  is  cleanly  in 
as  the  "Geary  Act,"  providing  for  the  conflict  with  this  clause.  See  also  In  re 
imprisonment  at  hard  labor  for  a  period  Ah  Yuk,  (1893)  53  Fed.  781  j  Choy  Gum 
not  exceeding  one  year  of  any  Chinese  t\  Backus,  (1915)  223  Fed,  487* 
person,  or  person  of  Chinese  descent,  con- 
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V.  Application  to  Grime  Committed  in  Territory  Before  Statehood 

When  it  is  alleged  that  the  crime  was  committed  before  the  admission 
of  a  territory  to  statehood,  the  amendment  applies  to  the  prosecution  in  a 
state  court  subsequent  to  its  admission  as  a  state. 

Reed  .r.   State,    (1909)    2   Okla.   Crim.  603,    112    Pac.    947;    Garnaey    17.    State, 

5S9,  103  Pac.  1042.    See  also  Ex  p.  Adair,  (1910)    4  Okla.  647,  112  Pac  24,  38  L. 

(1911)   5  Okla.  Crim.  374,  115  Pac.  277;  R.  A.    (N.  S.)    600. 
Bonaparte  t\  State,  (1911)  4  Okla.  Crim. 

VI.  Application  to  Consular  Criminal  Courts 

Statutes  giving  consuls  criminal  jurisdiction  are  not  invalid  for  not 
preserving  to  an  accused  person  the  right  to  be  tried  only  after  present- 
ment or  indictment  by  a  grand  jury. 

In  re  Ross,  (1890)  44  Fed.  185,  affirmed  (1891)  140  U.  S.  450,  11  8.  Ct.  897,  35 
U.  S.  (L.  ed.)  581. 

VII.  Application  to  Local  Legislation  of  Indian  Nations 

This  amendment  does  not  apply  to  the  local  legislation  of  the  Cherokee 
nation,  so  as  to  require  all  prosecutions  for  offenses  committed  against  the 
laws  of  that  nation  to  be  initiated  by  a  grand  jury  organized  in  accordance 
with  the  provisions  of  that  amendment.  The  powers  of  local  government 
exercised  by  the  Cherokee  nation  are  not  federal  powers  created  by,  and 
springing  from,  the  Constitution  of  the  United  States,  but  are  local  powers 
not  created  by  the  Constitution,  although  subject  to  its  general  provisions 
and  the  paramount  authority  of  Congress. 

Talton   t>.    Mayes,   '(1896)     163    U.    S.  validity  or  force  as  against  the  said  In- 

382>  16  S.  Ct.  986,  41  U.  S.   (L.  ed.)   196.  dians..  unless  executed  and  signed  by  at 

least  three-fourths  of  all  the  adult  male 

An  Indian  treaty  provided  that  heads  Indians  occupying  the  same,  and  no  cea- 
of  families  of  the  tribes  affected  by  the  sion  by  the  tribe  shall  be  understood  or 
treaty  might  select,  within  the  reserva-  construed  in  such  manner  as  to  deprive, 
tion,  a  tract  of  land  not  exceeding  three  without  his  consent,  any  individual  mem- 
hundred  and  twenty  acres  in  extent,  ber  of  the  tribe  of  his  rights  to  any 
which  should  thereafter  cease  to  be  held  tract  of  land  selected  by  him  as  pro- 
in  common,  and  should  be  for  the  ex-  vided  in  article  III.  (VI.)  of  this  treaty." 
elusive  possession  of  the  Indian  making  It  was  held  that  this  provision  did  not 
the  selection,  so  long  as  he  or  his  family  have  the  effect  of  bringing  the  interest 
might  continue  to  cultivate  the  land,  in  of  the  tribes  within  the  protection  of  the 
which  there  is  an  article  that  "  no  treaty  Fifth  Amendment  and  under  the  control 
for  the  cession  of  any  portion  or  part  of  the  judicial  branch  of  the  government, 
of  the  reservation  herein  described,  which  Lone  Wolf  v.  Hitchcock,  (1903)  187  U.  S. 
may  be  held  in  common,  shall  be  of  any  563,  23  S.  Ct.  216,  47  U.  fi.  (L.  ed.)  299. 

Vm.  Application  to  Annexed  Territory 

The  provision  in  the  resolution  annexing  the  Hawaiian  Islands,  that  the 
municipal  legislation  not  "  contrary  to  the  Constitution  of  the  United 
States  "  should  remain  in  force,  was  not  intended  to  abolish  at  once  the 
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criminal  procedure  theretofore  in  force  upon  the  islands,  and  to  substitute 
immediately  and  without  new  legislation  the  common-law  proceedings  by 
grand  and  petit  jury,  and  there  may  be  a  conviction  for  manslaughter  on  an 
indictment  not  found  by  a  grand  jury. 

Hawaii  r.  Mankichi,  (1903)   190  U.  S.  211,  23  S.  Ct.  787,  47  U.  S.  (L.  ed.)   1017. 

If  the  legislature  of  a  territory  prescribes  the  method  of  selection  of  a  grand 
jury,  such  method  will  not  violate  the  Constitution  or  any  law  of  the 
United  States,  and  if  it  prescribes  a  different  one,  a  departure  from  that  is 
a  violation  of  the  territorial  enactment  alone.  The  acts  of  a  territorial 
legislature  are  not  laws  of  the  United  States  within  the  meaning  of  U.  S. 
Bev.  Stat.,  No.  753,  and  the  Fifth  Amendment  does  not  take  up  unto  itself 
the  local  law  as  to  how  the  grand  jury  should  be  made  up,  and  raise  the 
latter  to  a  constitutional  requirement. 

In  re  Moran,  (1906)-  203  U.  S.  96,  27  S.  Ct.  26,  51  U.  S.   (L.  ed.)    106. 

IX.  What  Constitutes  an  Infamous  Grime 

A  crime  which  is  punishable  by  imprisonment  in  the  state  prison  or 
penitentiary  is  an  infamous  crime,  whether  the  accused  is  or  is  not  sentenced 
or  put  to  hard  labor;  and,  in  determining  whether  the  crime  is  infamous, 
the  question  is  whether  it  is  one  for  which  the  statute  authorizes-  the  court 
to  award  an  infamous  punishment,  and  not  whether  the  punishment  ulti- 
mately awarded  is  an  infamous  one. 

In  re  Claasen,    (1891)    140  U.  S.  205,  accused  is  in  danger  of  being  subjected 

11  S.  Ct.  735,  35  U.  S.  (L.  ed.)  409.    See  to  an  infamous  punishment  if  convicted, 

U.  S.  c.  Wynn,  (1882)  9  Fed.  894;  U.  S.  he  has  the  right  to  insist  that  he  shall 

r.  Block,  (1877)  4  Sawy.  (U.  S.)  211,  24  not  be  put  upon  his  trial,  except  on  the 

Fed.  Cas.  No.  14,609;  U.  S.  t.  Maxwell,  accusation   of  a  grand   jury.     The   Con- 

(1875)   3  Dill.   (U.  S.)   275,  26  Fed.  Caa.  stitution  protecting  every  one  from  being 

So.  15,750;   Weeks  t>.  U.  S.,    (1914)    216  prosecuted    in    a    court"  of    the    United 

Fed.  292;  Low  v.  U.  S.,  (1909)    169  Fed.  States,    without    the    intervention    of    a 

88;  Dickinson  v.  U.  S.,   (1908)    159  Fed.  grand  jury,  for  any  crime  which  is  sub- 

801.  ject  by  law  to  an  infamous  punishment, 

no  declaration  of  Congress  is  needed  to 

The  leading  word  u  capital,"  describing  secure,  or  competent  to  defeat,  the  con- 
the  crime  by  its  punishment  only,  the  as-  stitutional  safeguard.  Mackin  v.  U.  S., 
sociated  words  "or  otherwise  infamous  (1886)  117  U.  S.  361,  6  S.  Ct.  777,  29 
crime"  must,  by  an  elementary  rule  of  U.  S.  (L.  ed.)  909.  See  also  Ew  p.  Mo- 
construction,  include  crimes  subject  to  Clusky,  (1889)  40  Fed.  74. 
any  infamous  punishment,   even  if  they 

should  be  held  to  include  also  crimes  in-  An  offense  for  the  commission  of  which 

famous  in  their  nature,  independently  of  the  court   can   order   the   accused  to  be 

the  punishment  affixed  to  them.     Em  p.  imprisoned  in  the  penitentiary,  is  an  in- 

Wilson,  (1885)   114  U.  S.  423,  114  8.  Ct.  famous  crime  within  the  meaning  of  this 

•36,  29  U.  S.   (L.  ed.)   89.  amendment.     Parkinson  v.  U.  S.,   (1887) 

121  U.  S.  281,  7  S.  Ct.  896,  80  U.  S.  (L. 

The  test  is  whether  the  crime  is  one  ed.)  959. 
for  which  the  statutes  authorize  the  court 

to  award   an  infamous  punishment,  not  Imprisonment  in  penitentiary. — A  pros- 

whether      the      punishment      ultimately  ecution   which   results   in    a   sentence   to 

awarded  is  an  infamous  one;  when  the  imprisonment    in    a    state    penitentiary, 
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is  one  for  an  infamous  crime  within  the 
meaning  of  this  provision.  Ew  p.  Bain, 
(1887)  121  U.  S.  13,  7  S.  Ct.  781,  30  U.  S. 
(L.  ed.)  853.  See  also  U.  S.  v.  Brady, 
(D.   C.    1881)    3   Crim.   L.   Mag.   69. 

A  crime  punishable  by  imprisonment 
for  a  term  of  years  at  hard  labor  is  an 
infamous  crime  within  the  meaning  of 
this  amendment.  Ew  p.  Wilson,  (1885)  114 
U.  S.  420,  5  S.  Ct.  935,  29  U.  S.  (L.  ed.) 
89,  wherein  the  court  said :  •'  By  the 
law  of  England,  informations  by  the  at- 
torney-general, without  the  intervention 
of  a  grand  jury,  were  not  allowed'  for 
capital  crimes,  nor  for  any  felony  by 
which  was  understood  any  offense  which 
at  common  law  occasioned  a  total  for- 
feiture of  the  offender's  lands,  or  goods, 
or  both.  4  Bl.  Com.  94,  95,  310.  The 
question  whether  the  prosecution  must  be 
by  indictment,  or  might  be  by  informa- 
tion, thus  depended  upon  the  consequences 
to  the  convict  himself.  The  Fifth  Amend- 
ment, declaring  in  what  cases  a  grand 
jury  should  be  necessary,  and  in  effect 
affirming  the  rule  of  the  common  law 
upon  the  same  subject,  substituting  only, 
for  capital  crimes  or  felonies,  '  a  capital 
or  otherwise  infamous  crime,'  manifestly 
had  in  view  that  rule. of  the  common  law, 
rather  than  the  rule  on  the  very  different 
question  of  the  competency  of  witnesses," 
and  "within  the  last  fifteen  years,  prose- 
cutions by  information  have  greatly  in- 
creased, and.  the  general  current  of  opin- 
ion in  the  Circuit  and  District  Courts 
has  been  towards  sustaining  them  for  any 
crime,  a  conviction  of  which  would  not 
at  common  law  have  disqualified  the  con- 
vict to  be  a  witness.  U.  S.  v.  Shepard, 
(1870)  1  Abb.  (U.  S.)  431;  U.  S.  v.  Max- 
well, (1875)  3  Dill.  (U.  8.)  275;  U.  S. 
t\  Block,  (1877)  4  Sawv.  (U.  S.)  211; 
U.  S.  r.  Miller,  (1878)  3' Hughes  (U.  S.) 
553;  U.  S.  v.  Baugh,  (1880)  4  Hughes 
(U.  8.)  501;  U.  S.  v.  Yates,  (1881)  6 
Fed.  861;  U.  S.  v.  Field,  (1883)  21 
Blatchf.  (U.  8.)  330;  In  re  Wilson, 
(1883)  18  Fed.  33.  But,  for  the  reasons 
above  stated,  having  regard  to  the  ob- 
ject and  the  terms  of  the  first  provision 
of  the  Fifth  Amendment,  as  well  as  to  the 
history  of  its  proposal  and  adoption,  and 
to  the  early  understanding  and  practice 
under  it,  this  court  is  of  opinion  that 
the  competency  of  the  defendant,  if  con- 
victed, to  be  a  witness  in  another  case  is 
not  the  true  test;  and  that  no  person  can 
be  held  to  answer,  without  presentment  or 
indictment  by  a  grand  jury,  for  any 
crime  for  which  an  infamous  punishment 
may  be  imposed  by  the  court.  The  ques- 
tion is  whether  the  crime  is  one  for  which 
the  statute*  authorize  the  court  to 
award  an  infamous  punishment,  not 
whether  the  punishment  ultimately 
awarded  is  an  infamous  one.  When 
the  accused  is  in  danger  of  being  sub- 


jected to  an  infamous  punishment  if  con- 
victed, he  has  the  right  to  insist  that 
he  shall  not  be  put  upon  his  trial,  ex- 
cept on  the  accusation  of  a  grand  jury." 

A  punishment  prescribed  of  not  less 
than  five  nor  more  than  ten  years'  im- 
prisonment, makes  the  <  ffense  an  in- 
famous one.  U.  S.  f.  Cadwallader,  (1893) 
59  Fed.  679. 

If  a  crime  charged  would  upon  con- 
viction, authorize  a  sentence  to  the  peni- 
tentiary, and  in  faol  subject  the  accused 
to  a  term  of  hard  labor,  it  is  infamous 
and  cannot  be  prosecuted  bv  information. 
U.  8.  r.  Tod,   (1S85)   25  Fed.  815. 

A  prosecution  under  section  5506,  R. 
S.,  which  denounces  as  the  punishment  of 
the  offense  charged  a  fine  of  not  less  than 
five  hundred  dollars,  or  imprisonment 
for  not  less  than  one  month  nor  more 
than  one  year,  or  both  fine  and  imprison- 
ment, must  be  by  indictment  or  present- 
ment and  not  by  information,  as.  under 
the  authority  of  section  5546,  R.  S.,  con- 
victs sentenced  to  imprisonment  for 
twelve  months  are  sent  to  penitentiaries 
outside  of  state.  U.  S.  c.  Smith,  (1889) 
40  Fed.  755. 

Section  5541,  R.  S.,  provides  that  "  in 
every  case  where  any  person  convicted 
of  any  < offense  against  the  United  States 
is  sentenced  *  *  *  for  a  period  longer 
than  one  year,  the  court  by  which  the 
sentence  is  passed  may  order  the  same 
to  he  executed  in  any  state  jail  or  peni- 
tentiary within  the  district  or  state  where 
such  court  is  held,  the  use  of  which  jail 
or  penitentiary  is  allowed  by  the  legisla- 
ture of  the  state  for  that  purpose."  A 
case  prosecuted  under  the  provisions  of 
section  5512.  R.  S.,  in  which  the  punish- 
ment defined  may  be  confinement  tor  a 
period  of  three  years,  and  under  which, 
if  convicted,  the  defendant  may  be  con- 
fined in  a  state  prison  or  penitentiary 
accurding  to  the  provisions  of  section 
5541,  R.  S.,  above  quoted,  cannot  be  prose- 
cuted by  information,  but  only  on  a  pre- 
sentment or  indictment  bv  a  #rand  jury. 
U.  S.  f.  Cobb,   (1890)    43' Fed.  570. 

Prosecutions  for  violations  of  sections 
2S65,  3242,  and  3244,  R.  S.,  the  offenses 
under  which  may  be  punished  by  im- 
prisonment for  a  term  not  exceeding  two 
years  must  be  by  indictments  and  pre- 
sentments. U.  S."  t>.  Johannesen,  (1888) 
35  Fed.  411. 

The  offense  defined  in  subdivision  6  of 
section  5132,  R.  8.,  providing  that  "every 
person  respecting  whom  proceedings  in 
bankruptcy  are  commenced,  »  *  • 
who,  with  intent  to  defraud,  wilfully 
and  fraudulently   conceal*  from  his   u* 
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aignee  or  omits  from  Mb  inventory  any 
property  or  effects .  required  by  this  title 
to  be  described  therein;  *  *  *  -shall 
be  punishable  by  imprisonment,  with^  or 
without  hard  labor, 'for  not  more  tnan 
three  years/'  may  be  prosecuted  by  in- 
formation. U.  S.  v.  Block,  (1877)  4 
Sawy.  (TJ.  S.)  211,  24  Fed.  Cas.  No. 
14,609. 

With  or  without  hard  labor.— Impris- 
onment in  a  state  prison  or  penitentiary, 
with  or  without  hard  labor,  is  an  in- 
famous punishment.  TJ.  S.  v.  DeWalt, 
(1838)  128  U.  S.  393,  9  S.  Ot.  Ill,  32 
U.  S.  (L.  ed.)  485.  See  also  Mackin  t\ 
U.  S.,  (1886)  117  U.  S.  350,  6  S.  Ct. 
777,  29  U.  S.  (L.  ed.)  909,  wherein  the 
court  said:  "The  Fifth  Amendment  had 
in  view  the  rule  of  the  common  law,  gov- 
erning the  mode  of  prosecuting  those  aiS- 
cused  of  crime,  by  which  an  information 
by  the  attorney-general,  without  the  in- 
tervention of  a  grand  jury,  was  not  al- 
lowed for  a  capital  orime.  nor  for  any 
felony:  rather  than  the -rule  of  evidence, 
by  which  those  convicted  of  crimes  of  a 
certain  character  were  disqualified  ^  to 
testify  as  witnesses!  In  other  words, 
of  the  two  kinds  of  infamy  known  tb 
the  law  of  England  before  the  Declara- 
tion of  Independence,  the  constitutional 
amendment  looked  to  the  one  founded  on 
the  opinions  of  the  people  respecting  the 
mode  of  punishment,  rather  than  that 
founded  on  the  construction  of  law  re- 
specting the  future  credibility  Of  the  de- 
linquent. The  leading  word  '  capital ' 
describing  the  crime  by  its  punishment 
only,  the  associated  words  'or  otherwise 
infamous  crime '  must,  by  an  elementary 
rule  of  construction,  be  "held  to  include 
any  crime  subject  to  an  infamous  pun- 
ishment, even  if  they  should  be  held  to 
include  also  crimes"  .infamous  in  their.  , 
nature,  independently  of  the  punishment 
affixed  to  them.  Having  regard  t6  the 
object  and  the  terms  of  the  amendment, 
as  well  as  to  the  history  of  its  proposal- 
and  adoption,  and  to  the  early  under- 
standing and  practice  under  it,  no  per- 
son can  be  held  to  answer,  without  pre- 
sentment or  indictment  by  a  grand  jury, 
for  any  crime  for  which  an  infamous  pun- 
ishment may  lawfully  be  imposed  by  the 
court."  See  also  U.  S.  r.  J.  Lindsay  Wells 
Co.,  (1910)   186  Fed.  248. 

It  is  not  necessary,  to  make  a  punish- 
ment infamous,  that  the  law  shall  re- 
quire that  the  party  should  in  terms  be 
sentenced  to  hard  labor.  If,  under  the 
law,  he  may  be  sentenced  to  a  state 
rrison  or  penitentiary,  either  with  or 
without  hard  labor,  his  punishment  is 
infamous.  The  punishment  is  no  less  in- 
famous when  the  convict  may,  under  the 
law,  be  put  to  hard^ labor ,  in.  ijie  .prison, 
although'  not'  in  tenns  sentenced1  to  'it,- 
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than  when*  the  sentence,  in 'obedience' to 
the  law,  sets  it  but.  The  punishment 
is  equally  infamous  in  both. cases!  When 
the  accused  is  in  dange*'  of  being  sub-  ■ 
jected  to  an  infamous'  'punishment,  if  con> 
victed,  the  crime  of  'which  he  is  accused 
is  an  infamous  crime.  Em  p.  McClusky, 
(1889)   40  Fed.  73.  I 

Larceny. —  The  crime  of  larceny  is  one 
for  which,  upon  finding  of  guilty,  the 
court  is  authorized  to  assess  an  infamoufc 
punishment,  and  therefore  can  be' prose- 
cuted only  by  indictment.  U.  S.  v.  Fuller, 
(1886)   3  N.  M.  367,  9  Pac.  597, 

Stealing  mail. — An  offense  under  sec- 
tion 5469,  R.  S.,  providing  that  "any 
person  who  shall  steal  the  mail,  or  steal 
or  take  from 'or  ont  of  any  mail  or  post 
office,  etc.,  any  letter  or  packet;  liny 
person  who  shall  take  the  mail,  or  any 
letter  or  packet  therefrom,  or  from  any 
post  office,  etc.,  with  or  without  the  con- 
sent of  the  person  haying  custody  thereof, 
and  open,  embezzle,  or  destroy  any  sucfc 
mail,  letter,  or  package  which  shalr  «3tf- 
tain  any  note,  bond,  etc.;  *  *  '*  any 
person  who  shall  by  fraud  or,!deceptiop. 
obtain  from  any  person  having  tmstody 
thereof  any  such' mail,' tetter,  etc'.,  shall 
although  not  employed  m  the  postal  serv- 
ice be  punishable  by  imprisonment  at  hard 
Jnbor  for  not  less  than  one  year  (and  not 
more  than  five  years,"  may  be  prosecuted 
by  information.    U.  S.  v.  Wynn,  (1882)  "9 

Fed.  886.  ?'*'"     ' 

i        •  * 

Petty  larceny  and  the  receiving  qf 
stolen  goods  amounting  to  less  than 
thirty-five  dollars  in  value,  are  made  by 
the  Act  creating  the  police  coirrls  pi- 
fenses  which  aro  punishable  only  by  iiri- 
prisonment  in  a  jail  of  the  District  of 
Columbia  and  are  purely  noninfamoua 
offenses.  Matter  of  Fry,  (1884)  3  Mackey 
.(D.  S.)138.  ; 

-  Embezzlement  may  be  tried  on  an  in- 
formation filed  by  the  district  attorney. 
U.  S.  v.  Reilley,  (1884)   20  Fed.  46. 

The  charge  of  misapplying  the  funds 
of.  a  national  bank*  by  its  cashier, (js  a 
charge  of  an  "  infamous  (frime"  which, 
under  the  Constitution  of  the  -United 
States,  must  be  instituted  by  indictment 

.of  a  grand  jury,  and  cannot -be -prose- 
cuted  by  a  mere  information  , filed r by  vfoe 
district  attorney  with  the  assent  of  the 
court.  TJ.  S.  v.  Hade,  (1877)  S2fl  Fed. 
Cas.  No.  15,274.  \     '  ' 

•  •••  * 

Passing  counterfeited  government  obli- 
gation.— The  offense  of  passing  a  oountef- 

.  feited  obligation  of  the  United  .  States 
was  held  not  to  be  an  infamous  crime 
within,  the  meaning  of  the  Constitution, 

•  the'  court    saying:      "It    has    been    rej- 
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peatedly  held  that  the  fact  that  an  of- 
fense may  or  must  be  punishable  by  im- 
prisonment in  a  penitentiary  does  not 
make  it  in  law  infamous."  In  re  Wil- 
son, (1883)  18  Fed.  34.  See  also  U.  S.  V. 
Field,  (1883)  16  Fed.  778,  and  U.  S.  t?. 
Yates,  (1881)  6  Fed.  861,  as  to  passing 
counterfeit  money.  And  see  U.  S.  t?. 
Petit,   (1882)    11  Fed.  58. 

A  conspiracy  to  make  counterfeit  coin 
is  not  an  infamous  crime.  U.  S.  v.  Bur- 
gess,  (1882)   9  Fed.  896. 

Keeping  liquorB  with  intent  to  sell. —  A 
criminal  proceeding  commenced  before  a 
justice  of  the  peace,  charging  that  in- 
toxicating liquors  were  kept  with  intent 
to  sell  the  same  in  violation  of  a  statute, 
is  not  one  of  a  "  capital  or  otherwise  in- 
famous crime,"  which,  by  the  Constitu- 
tion of  the  United  States,  must  be  tried 
under  indictment  or  presentment.  State 
V.  Bryan,   (1856)   4  la.  349. 

Application  to  misdemeanors. — Congress 
by  proposing,  and  the  states  by  ratifying, 
that  amendment  left  all  offenses  not  capi- 
tal or  infamous  to  be  prosecuted  by  in- 
formation or  by  indictment,  as  the  cir- 
cumstances of  each  case  should  seem  to 
require,  and  as  the  common  law  would 
sanction.  Indeed,  this  constitutional  pro- 
vision produced  no  change  in  the  practice 
or  law,  except,  perhaps,  as  regards  a  class 
of  misdemeanors  regarded  as  infamous 
crimes,  and  which  might,  before  the 
amendment,  be  prosecuted  by  information. 
The  amendment,  however,  fixed  the  mat- 
ter, beyond  the  power  of  Congress,  or 
the  courts  to  alter  the  course  of  proceed- 
ing in  bringing  forward  a  charge  of 
crime,  in  the  class  of  cases  embraced  by 


the  provision.  TJ.  S.  v.  Shepard,  (1870) 
1  Abb.  (U.  S.)  431,  27  Fed.  Cas.  No. 
16,273. 

These  provisions,-  as  to  the  mode  of 
prosecuting  capital  and  other  infamous 
offenses,  have  no  application  to  a  misde- 
meanor. U.  S.  v.  Maxwell,  (1875)  3  Dill. 
(U.  S.)  275,  26  Fed.  Cas.  No.  15,750.  See 
also  U.  S.  v.  Waller,  (1871)  1  Sawy.  (U. 
S.)  701,  28  Fed.  Cas.  No.  16,634;  Green 
t\  State,  (1903)  119  Ga.  120,  45  S.  £. 
990. 

The  Act  of  July  13,  1866,  providing 
that  "all  fines,  penalties,  and  forfeitures 
which  may  be  imposed  or  incurred  shall 
and  may  be  sued  for  and  recovered,  when 
not  otherwise  provided,  in  the  name  of 
the  United  States,  in  any  proper  form 
of  action,  or  by  any  appropriate  form  of 

groceeding  before  any  Circuit  or  District 
lourt,"  was  held  to  authorise  a  proceed- 
ing by  information  charging  a  misde- 
meanor under  the  revenue  laws,  and  valid. 
U.  S.  v.  Kbert,  (1874)   1  Cent.  L.  J.  206, 

25  Fed.  Cas.  No.  15,019. 

The  converse  of  this  amendment  holds 
good,  that  persons  may  be  held  to  answer 
for  crimes  other  than  such  as  are  capital 
or  infamous,  upon  information  or  indict- 
ment, according  to  the  course  of  the  com- 
mon law.  U.  S.  ©.  Shepard,  (1870)  1 
Abb.  (U.  S.)  431,  27  Fed.  Cas.  No.  16,273. 

The  clause  leaves  all  offenses  open  to 
prosecution  by  information,  except  those 
which  are  capital  or  infamous,  when  there 
is  no  enactment  of  Congress  preventing  a 
resort  to  this  mode  of  procedure.  U.  S. 
t?.  Maxwell,   (1875)    3  Dill.    (U.  S.)   275, 

26  Fed.  Cas.  No.  15,750. 


Changes  of  public  opinion  from  one  age  to  another  may  affect  the  question 
as  to  what  punishments  shall  be  considered  as  infamous.  • 

Mackin  v.  U.  S.,  (1886)   117  U.  S.  351,  6  a  Ct.  777,  29  U.  S.  (L.  ed.)  909. 


X.  Indictment  Before  Removal  under  R.  S.  Section  1014. 

On  a  petition  for  removal  of  an  accused  from  one  district  to  another, 
tinder  section  1014,  R.  S.,  an  indictment  in  the  district  to  which  removal  is 
sought  is  at  least  prima  facie  evidence  of  the  existence  of  probable  cause. 
"  The  Constitution  does  not  require  two  such  inquiries  and  adjudications. 
The  government,  having  once  satisfied  the  provision  for  an  inquiry  and 
obtained  an  adjudication  by  the  proper  tribunal  of  the  existence  of  probable 
cause,  ought  to  be  able  without  further  litigation  concerning  that  fact  to 
bring  the  party  charged  into  court  for  trial." 

Buyers  ?,  Senkel,  ( 1904)  194  U.  S.  84,  24  S,  (X  606,  48  U.  8.  (L.  ed.)  888, 
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While  an  indictment  constitutes  prima  facie  evidence  of  probable  cause, 
it  is  not  conclusive,  and  under  section  1014,  R.  S.,  when  a  person  has  been 
indicted  in  another  state  than  the  district  of  arrest,  the  judge  of  the  dis- 
trict in  which  he  is  arrested  must  aet  judicially  and  not  merely  minis-; 
terially,  and,  before  issuing  a  warrant  of  removal,  must  look  into  the  indict- 
ment to  ascertain  whether  an  offense  against  the  United  States  is  charged, 
find  whether  there  was  probable  cause,  and  determine  whether  the  court  to 
which  the  accused  is  sought  to  be  removed  has  jurisdiction  of  the  same. 

Tinaley  v.  Treat,  (1907)  205  U.  S.  20;  27  6.  Ct.  430,  51  U.  S.  (L.  ed.)   689. 

XI.  Change  in  Indictment 

A  party  can  only  be  tried  upon  the  indictment  as  found  by  the  grand 
jury,  and  especially  upon  its  language  found  in  the  charging  part  of  the 
instrument.  A  change  in  the  indictment  deprives  the  court  of  the  power 
of  proceeding  to  try  the  accused.  There  is  nothing  before  the  court  on 
which  it  can  hear  evidence  or  pronounce  sentence. 

Ex  p.  Bain,  (1887)  121  U.  S.  12,  7  grand  jury  as  part  of  its  system  of  crimi- 
S.  Ct.  781,  30  U.  S.  (L.  ed.)  849,  in  nal  jurisprudence.  They,  therefore,  must 
which  case  the  court  said :  "  In  the  con-  bo  understood  to  have  used  the  language 
struct  ion  of  the  language  of  the  Consti-  which  they  did  in  declaring  that  no  per- 
tution  here  relied  on,  as  indeed  in  all  .  son  should  be  called  to  answer  for  any 
other  instances  where  construction  be-  capital  or  otherwise  infamous  crime,  ex- 
comes  necessary,  we  are  to  place  our-  cept  upon  an  indictment  or  presentment 
selves  as  nearly  as  possible  in  the  con-  of  a  grand  jury,  in  the  full  sense  of  its 
dition  of  the  men  who  framed  that  in-  necessity  and  of  its  value.  We  are  of 
strument.  Undoubtedly  the  framers  of  the  opinion  that  an  indictment  found  by 
this  article  had  for  a  long  time  been  ab-  a  grand  jury  was  indispensable  to  the 
sorbed  in  considering  the  arbitrary  en-  power  of  the  court  to  try  the  petitioner 
croachments  of  the  crown  on  the  liberty  for  the  crime  with  which  he  was  charged." 
of  the  subject,  and  were  imbued  with  the  See  also  U.  S.  v.  Harmon,  (1888)  34  Fed. 
common-law  estimate  of  the  value  of  the  872. 

XIII.  Presenting  Indictment  in  a  Body 

This  amendment  does  not  require  an  indictment  to  be  presented  by  the 
grand  jury  in  a  body. 

Breese  *.  U.  S.,   (1912)  226  U.  S.  1,  33  S.  Ct.  1,  67  U.  S.   (L.  ed.)   97. 

XIII.  Courts-martial 

1.  In  General. —  This  amendment,  instead  of  limiting  the  jurisdiction 

of  courts-martial,  leaves  it  to  be  exercised  to  the  fullest  extent,  under  such 

"  rules  for  the  government  and  regulation  of  the  land  and  naval  forces  " 

as  Congress  might,  under  the  power  given  to  it  by  the  Constitution,  see  fit 

to  prescribe. 

Runkle  r.  U.  S.,  (1884)  19  Ct.  CI.  411.  See  also  Mm  p.  Reed,  (1879)  100  U.  S.  21, 
25  \h  S.   (L.  ed.)   538, 
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2.  "  Gases  Arising  in  the  Land  or  Naval  Forces. ,J--  The  Fifth  Article 
of  Amendment  to  the  Constitution,  which  declares  that  "  no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,"  expressly  excepts  u  cases 
arising  in  the  land  or  naval  forces,' '  and  leaves  such  cases  subject  to  the 
rules  for  the  government  and  regulation  of  those  forces  which,  by  the  eighth 
section  of  the  First  Article  of  the  Constitution,  Congress  is  empowered 
to  make. 

Kurtz  t.  Moffitt,  (1885)   115  U.  S.  500,  6  S.  Ct.  148,  29  U.  S.  (L.  ed.)  458. 

Offenses  after  discharge  while  undergoing  imprisonment —  Section  12  of  the 
Act  of  March  3,  1873,  providing  "  that  all  prisoners  under  confinement  in 
said  military  prisons  undergoing  sentences  of  court-martial  shall  be  liable 
to  trial  and  punishment  by  courts-martial  under  the  rules  and  articles  of 
war  for  offenses  committed  during  said  confinement,"  is  constitutional,  as 
applied  to  one  under  confinement  in  a  military  prison,  who  at  the  time 
of  the  sentence  was  also  sentenced  to  be  dishonorably  discharged  from  the 
military  service.  The  discharge  was  no  doubt  operative  to  deprive  him  of 
pay  and  allowances,  but  so  long  as  he  was  held  in  custody  under  sentence 
of  a  court-martial,  for  the  purpose -of  enforcing  discipline  and  punishing 
him  for  desertion,  he  remained  subject  to  military  law,"  which  prevailed  in 
the  prison  where  he  was  confined,  and  subject  also  to  the  jurisdiction  of  a 
court-martial  for  all  violations  of  such  law  committed  while  he  was  so  held. 

In  re  Craig,  (1895)  70  Fed.  969. 

Arrest  and  prosecution  after  connection  with  service  severed — An  offense 
committed  while  in  actual  service,  though  an  arrest  and  commencement  of 
the  prosecution  are  not  made  before  the  connection  of  the  offender  with  the 
service  is  legally  severed  by  the  expiration  of  his  term  of  service,  or  by  resig- 
nation, dismissal,  or  other  discharge,  is  a  "  case  arising  in  the  naval  forces," 
and  Congress  has  power  to  authorize  a  trial  after  the  connection  is  so 
severed,  and  after  the  accused  has  become  a  private  citizen. 

In  re  Bogart,  (1873)  2  Sawy.  (U.  S.)  396,  3  Fed.  Cas.  No.  1,596. 

3.  ' '  When  in  Actual  Service  in  Time  of  War  or  Public  Danger."—  The 

words  "  when  in  actual  service  in  time  of  war  or  public  danger  "  apply  to 
the  militia  only.  All  persons  in  the  military  or  naval  service  of  the  United 
States  are  subject  to  the  military  law;  the  members  of  the  regular  army 
and  navy  at  all  times  the  militia  so  long  as  they  are  in  such  service. 

Johnson    v.   Sayre,    (1895)    158    U.   S.       See  also  Ex  p.  Mason,   (1881)    106  U.  8, 
114,  15  S.  Ct.  773,  39  U.  S.  (L.  ed.)  914.      700,  26  U.  S.  (L.  ed.)  1218, 
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The  clause  "  when  in  actual  service  in 
time  of  wax  or  public  danger"  evidently 
only  refers  to  the  militia.  It  has  no 
reference  to  the  army  or  navy  of  the 
United  States.  A  good  reason  for  this 
distinction  may  be  found  in  the  fact  that 
it  is  only  at  those  times  that  the  militia 
are  under  the  jurisdiction  and  control  of 
the  general  government;  while  the  army 
and  navy  of  the  United  States  are  always 
in  the  service  of  the  government,  and  there 
is  as  much  necessity  for  preserving  their 
discipline,  morale,  and  efficiency  in  peace 
as  in  time  of  war.  In  re  Bogart,  <1873) 
2  Sawy.  (V.  S.)  396,  3  Fed.  Cas.  No. 
1,596. 

* 

The  arrangement  of  the  excepting 
clause  to  the  Fifth  Amendment  obviously 
imports  that  the  qualification  of  actual 
service  and  a  state  of  war  or  public  dan- 


ger applies  to  the  militia  alone.  By  the 
provisions  of  the  first  section  the  militia 
are  liable  to  be  called  into  the  service 
of  the  United  States,  and  placed  under 
their  government,  only  under  the  exist- 
ence of  the  exigencies  of  public  danger 
in  war.  The  terms  of  the  limitation  would 
therefore  apply  to  this  peculiar  service 
exacted  from  the  militia,  but  would  be 
unusual  and  extraordinary  in  respect  to 
forces  under  the  regular  enlistment,  and 
whose  subjection  to  the  authority  of  the 
general  government  had  no  necessary  con- 
nection with  a  condition  of  war  or  public 
danger.  The  power  of  Congress  over  the 
land  and  naval  forces  is  irrespective  of 
the  actual  condition  of  the  country,  and 
is  the  same  in  time  of  peace  as  in  the 
time  of  war  or  public  danger.  U.  S.  v. 
Mackenzie,  1  N.  Y.  Leg.  Obs.  371,  80  Fed. 
Cas.  No.  18,313. 


XIV.  Waiver  of  Constitutional  Bight 

A  party  cannot  waive  a  constitutional  right  when  its  effect  is  to  give  a 
court  jurisdiction.  This  amendment  provides  for  a  requisite  to  jurisdiction, 
and  if  the  crime  is  of  such  a  nature  that  an  indictment  to  warrant  a  prose- 
cution of  the  crime  is  required  by  the  law,  the  court  has  no  jurisdiction 
to  try  without  such  indictment. 

Ex  p.  McClusky,    (1889)    40  Fed.   74,  prosecution   of  the  cfime  is  required  by 

wherein    it   was    held    that   by    pleading  law,  a  defendant  does  not  deprive  himself 

guilty  to  a  charge  preferred  by  an  infor-  of    the    right   to    regain    his   liberty   by 

mation  when  an  indictment  to  warrant  a  habeas  corpus. 


AMENDMENT  V 

"  Nor  shall  any  person  be  subject  for  the  same  offense  to  be  twice  put  in 
jeopardy  of  life  or  limb." 

I.  Not  a  Limitation  on  the  States,  375. 
II.  Proceedings  in  Courts  of  Different  Jurisdictions,  375. 

1.  Federal  and  State  Courts,  375. 

2.  Proceeding  by  Congress  Against  Member,  and  Criminal   Prosecu- 

tion, 376. 

3.  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Court,  376. 

4.  Civil  Courts  and  Courts-martial,  376. 

a.  Proceedings  by  Court-martial,  376. 

b.  Civil  Trial  as  a  Bar  to  Court-martial,  377. 

III.  The  Bar  Must  Be  Pleaded,  377. 

IV.  What  Constitutes  Jeopardy,  378. 

1.  In  General,  378. 

2.  As  Understood  at  Common  Law,  378. 

3.  Relation  to  Statute  of  Limitations,  378. 
V.  Application  of  Clause  to  Offenses,  379. 

1.  Misdemeanors,  379. 

2.  Criminal  Proceedings  and  Suits  for  Penalties  in  Rem,  379. 

3.  Identical  Offense,  380. 

4.  Criterion  of  Identity  of  Crimes,  380. 

5.  Different  Charges  Growing  Out  of  One  Transaction,  381. 

6.  Distinct  Offenses,  381. 

a.  In  General,  381. 

b.  Conspiracy  and  Actual  Commission  of  Offense,  381. 

c.  Assault  and  Battery  and  Murder,  382. 

d.  Counterfeiting  Notes  at  Different  Times,  382. 

e.  Passing  Counterfeit  Notes  at  Different  Times,  382. 

/.  Distilling  Without  Paying  Tax,  and  Using  Still,  382. 
g.  Keeping  Faro  Bank  and  Keeping  Disorderly  House,  382. 
h.  Forging  an  Order  Laid  to  Defraud  Different  Persons,  383. 

7.  Sam*  Offense  a  Contempt  and  Statutory  Crime,  383. 

8.  Charge  of  Perjury  in  Case  on  Which  Acquitted,  383. 

9.  Proceeding  for  Deportation  of  Alien,  383. 

VI.  Matters  of  Pleading  and  Procedure  as  Involving  Jeopardy,  383. 

1.  Indictment  Ignored  by  One  Grand  Jury,  383. 

2.  Upon  Defective  Indictment,  383. 

3.  Sustaining  Demurrer  to  Valid  Information,  384. 

4.  Variance  Caused  by  Defective  Indictment,  384, 

5.  Pendency  of  Another  Indictment,  384. 

6.  Effect  of  Nolle  Prosequi,  384. 

7.  Impaneling  New  Jury  After  Arraignment,  386. 
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8.  When  Court  May  Order  Discharge  of  Jury,  386. 

a.  In  General,  385. 

b.  Unable  to  Agree,  386. 

e.  Consent  of  Defendant,  386. 

d.  Impossible  to  Obtain  Fair  Trial,  386. 

e.  One  of  Jurors  Had  Been  a  Grand  Juror,  387* 
/.  Insanity  of  Juror,  387. 

9.  Reception  of  Verdict  on  Sunday,  387. 

10.  Acquittal  by  Court  Having  No  Jurisdiction,  387. 

11.  Necessity  for  Judgment  on  Verdict,  388. 

12.  Motion  in  Arrest  of  Judgment  Pending,  388. 

13.  Judgment  of  Conviction  Set  Aside  on  Motion  of  Defendant,  388. 

14.  Reversal  on  Appeal  by  Defendant,  389. 

15.  Dismissal  of  Case  After  Award  of  New  Trial,  389. 

16.  Judgment  Arrested  for  Apparent  Defects,  389. 

17.  Compliance  with  One  of  Alternative  Punishments,  389. 

L  Not  a  Limitation  on  the  States 
This  amendment  is  clearly  a  limitation  upon  the  powers  of  the  federal 
government,  and  is  not  a  limitation  upon  the  states. 

.    Brantley  r.  Georgia,   (1910)   217  U.  S.  Under  the  Philippine  BiU  of  RigKU.-- 

284.  30  S.  Ct.  514,  54  U.  S.  (L.  ed.)  768;  See  Diaz  r.  U.  S.,   (1912)   223  U.  S.  442, 

In  re  Boggs,  (1891)  46  Fed.  475;  Perdue  32  S.  Ct.  250,  56  U.  S.  (L.  ed.)  500,  Ann. 

r.  State,    (1910)    134  Qa.  300,  67  S.  E.  Cas.     1913C    1138;    Gavieres    f.    U.    S._, 

810;   Yeates   t?.   Roberson,    (1908)    4  Ga.  (1911)   220  U.  S.  338,  31  S.  Gt.  421,  5o 

573,  62  S.  E.  104;  State  t\  Barnes,  (1915)  U.  S.    (L.  ed.)    489;    Flemister  v.  U.  S., 

29  N.  D.  164,  150  N.  W.  557,  Ann.  Caa.  (1907)   207  U.  S.  372,  28  S.  Ct.  129,  52 

1917C  762;   State  t;.  Armeno,   (1909)    72  U.  S.    (L.  ed.)    252. 
B.  I.  431,  72  Atl.  216. 


n.  Proceedings  in  Courts  of  Different  Jurisdictions 

1.  Federal  and  State  Courts. —  An  acquittal  in  a  state  court  of  a  charge 
of  murder  cannot  be  pleaded  in  bar  of  an  indictment  in  a  federal  court,  on 
the  same  facts,  charging  the  defendant,  being  a  white  man,  with  the  killing 
of  an  Indian.  A  person  living  under  two  governments  or  jurisdictions  as 
does  every  inhabitant  of  the  states  of  this  Union,  may  commit  two  crimes 
by  doing  or  omitting  one  act  —  one  against  the  state  and  the  other  against 
the  United  States.  And  in  such  case  the  conviction  or  acquittal. of  the  one 
crime  in  a  forum  of  the  state  is  no  bar  to  a  prosecution  for  the  other  in  a 
forum  of  the  United  States. 

U.  S.  v.  Barnhart,  (1884)   22  Fed.  290.  ernments  in  reference  to  their  own  citi- 

See  U.  S.  v.  Mason,  (1909)  213  U.  S.  115,  zens.    It  is  exclusively  a  restriction  upon 

29  a  Ct.  480,  53  U.  S.   (L.  ed.)   726.  federal  power,  intended  to  prevent  inter- 

.  ference  with  the  rights  of  the  states  and 

The  prohibition  in  this  clause  was  not  of  their  citizens.    Even  if  Congress  should 

designed  as  a  limit  upon  the  state  gov-  undertake,   and    could    rightfully   under- 
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take,  to  punish  a  chea,t  perpetrated  upon  be  an  offense  or  transgression  of  the  laws 
citizens  of  a  state  betause  an  instrument  of  both.  Thus,  an  assault  upon 'the  mar- 
in  effecting  that  cheat  was  a  counter-  shal  of  the  United  States,  and  hindering 
feited  coin  of  the  United  States,  the  fact  him  in  the  execution  of  legal  process, 
that  a  state  makes  it  an  offense  to  pass  is  a ''high  offense  againfet  the  United 
counterfeited  coin  would  not  be  open  States,  for  which  the  perpetrator  is  liable 
to  the  objection  that  a  person  changed  to  punishment;  and  the  same  act  may  be 
with  that  offense  would  be  subject  to  be  also  a  gross  breach  of  the  peace  of  the 
twice  put  in  jeopardy  of  life  or  limb.  state,  a  riot,  an  assault,  o*  a  murder,  and 
Fox  v.  Ohio,  (1847)  5  How.  434,  12  U.  S.  subject  the  same  person  to  a  punishment, 
(L.  ed.)    213.  under  the  state  laws,  for'a  misdemeanor 

or  felony.    That  either  or  both:  may   (if 

It  ia  no  objection-  to  a^  state  statute  they   see   fit)    punish   such   an   offender, 

that  an  offender  thereunder  may  be  liable  cannot    be    doubted.      Yet    it    cannot   be 

to  punishment  under  an  Act  of  Congress  truly  averred  that  the  offender  has  been 

for  the  same  act.     "  Every  citizen  of  the  twice  punished  for  the  same  offense;  but 

United,  Statue  is  also  a  cHizen  of  a  state  only  that  by  one  act  he  has  committed 

or    territory.'    He  'may  be :  said  to   owe  two  offenses,'  for  each  of  which  he  is  justly 

allegiance    to    two    sovereigns,   and    may  punishable."     Moore   v.   Illinois,    (1852) 

be  liable  to  punishment  for.  an  infraction  14  How.  20,  14  U.  S.  (L.  ed.)  306. 
of  the  laws  of  either.    The  same  act  mify 

2.  Proceeding  by  Congress  Against  Member,  and  Criminal  Prosecution. 

—  A  conviction  and  sentence  of  an  individual,  not  a  member  of  Congress, 
by  the  House  of  Representatives  of  the  United  States,  for  a  breach  of  privi- 
lege'by  assault  and  battery  upon  a  member  of  the  House,  for  or  on  account 
of  words  by  him  spoken  in  the  House  of  Representatives,  in  debate,  are 
Bot  a,, bar  to  a  criminal  prosecution  by  indictment  for  the  assault  and 
batter^. 

'r  U..S,  v. "Houston;  (1832)  4  Cranch  (C.  C.)  261,  26  Fed.  Cas.  No.  15,898. 

3.  Crime  Against  the  Law  of  Nations  Tried  in  Any  Civilized  Court. — 

Robbery  on  the  seas  is  considered  an  offense  within  the  criminal  jurisdiction, 
of  all  nations.  It  is  against  all,  and  punished  by  all ;  and  there  can  be  no 
doubt  that  the  plea  of  autrefois  acquit  would  be  good  .in  any  civilized  state, 
though  resting  on  a  prosecution  instituted  in  the  courts  of  any  other  civil- 
ized state. 

U.  S.  «?.  Bowerar,  (1820)  5  Wheat.  197,  5  U.  S.  (L.  ed.)  64. 

.  4.  Civil  Courts  and  Courts-martial  —  a.  Proceedings  by  Court-martiai* 
-rinie,  finding  of  a  military  court  o^  inquiry  acquitting  a  person  of  all 
bjaijie  is  not  a  complete  bar  to  a  prosecution  in  the  civil  courts.  If  the 
civil  courts  have  jurisdiction  of  an  offense,  notwithstanding  the  concurrent 
jurisdiction  by  court-martial  of  military  offenses,  it  follows  that  iihe  pro- 
ceedings in  one  cannot  be  pleaded  in  bar  to  proceedings  in  the  other,  and 
if  the  finding. of  such  court  should  conflict  with  the  well-recognized  prin- 
ciples of  the  civil  law  it  should  be  disregarded.    At  the  same  time,  weight 
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should  be  given  to  the  finding  as  an  expression  of:  the  opinion  of  the  mili- 
tary court  of  the  magnitude  of  the  offense.  -    - 


U.  S.   0.   Clark,    (1887)    31    Fed.   716.; 

Proceedings  of  a  court-martial  are  a  bar 
to  subsequent  indictments  in  courts  of 
'  common  law  for  the  same  offense,  the 
parties  there  being  the  same  likewise,  and 
the  tribunal  acquitting  competent  to  ex- 
amine and  acquit.  Wilkes  v.  Dinsman, 
(1849)  7  How.  123,  12  U.  S.  (L,  ed.J  &18. 
Bat  Steiner's  Case  —  Civil  Responsibil- 
ity of  Army,  (1854)  6  Op.  Atty.-Gen.  41S, 
referring  r  to  this  as  .a  dictum,  saia: 
"That  may  be  so,  in  the  strict  meaning 
of  the  words  '  same  offense.'  But  the  po- 
sition cannot  be  admitted,  if  intended  to 
cover  all  the  criminal  relations-  of  the 
same  act.  An  officer,  on  account  of  one 
and  the  same  act,  may  be  tried  for  as- 
sault at  common  law,  and  for  ungentle- 
manly  conduct  by  the  law  martial,  and 
either  may  precede  the  other." 

An  acquittal  before  a  court-martial 
cannot  be  pleaded  in  defense  of  an  indict- 
ment in  a  court  of  law,  even  though  the 
offense  charged  in  both  cases  be  substan- 
tially the  same.  U.  S.  v.  Cashiel,' (1863) 
1  Hughes  (U.  S.)  552,  25- Fed.  Cas.  No. 
14,744,  refusing  to  follow  the  dictum  in 
Wilkes  t*.  Dinsman,  (1849)  7  How.  123, 
12.  U.  S.  (L.  ed.)  618,  which  was  an  ac- 
tion of  trespass  brought  by  a  marine 
against  an  officer  for  punishment  in- 
flicted on  the  plaintiff.  A  court-martial 
had  acquitted  the  defendant  of  the  charge, 
and  upon  the  propriety  of  rejection  by 
the  trial  court  of  the,  record  of  the  pro- 


ceedings of  the  court-martial,  the  Supreme 
Court  said:     "We  think  that  such  pro- 

.  ceedings  were  not  conclusive  on  the  plain- 
tiff here,  though  a  bar  to  subsequent  in- 

.  dictmfenU  in  courts  of,!common  law  for 
the  same  offense." 

A  trial  and  acquittal  by  a  court-martial 
<  are  not  a  bar  to  an  inquiry  and:  ©rosecu- 
:  tion  by  the  proper  civil  authorities.     In 
re  Fair,  (1900)   100  .Fed.  151. 

Bar  to  prosecution  in  courts  of  in- 
surgent state. —  A  conviction  by  a  court- 
martial  of  .one  serving  in  the  Union  army, 
while  the  United  States  were*  in  "occupa- 
tion of  a  state  as  a  military  district;  was 
held  to  be  a  bar  to  a  prosecution  in  the 
state  courts  for  the  same  offense.  Cole- 
man t?.  Tennessee,  (1878)  97  U.  S.,  516, 
24  U.  S.  (L.  ed.)  1118,  wherein  the  court 
said:  "If  an  army  nVarching  through  a 
friendly  country  would  thus,  be  exempt 
from  its  civil  and  criminal  jurisdiction, 
a  fortiori  would  an  army  invading  an 
enemy's  country  be  exempt.  The  fact 
that  war  is  waged  between  twociouritries 
negatives  the  possibility  of  jurisdiction 
-being  exercised  by  the  tribunals  of  the 
one  country'  over  persons  engaged  in  the 
military,  service  of  the  other,  for  offenses 
committed  while  in  such  service.  Aside 
from  this  want  of  jurisdiction,  there 
would  be  something  incongruous  and  ab- 
surd jin  permitting  an  officer  or  soldier  of 
an  invading  army  to.  be  tried  by  his 
enemy,  whose  country  he  had  invaded." 


i.  Civil  Trial  as  a  Bar  to  Court-martial. — An  officer  or  sbldier  of  the 
army,  who  does  an  act  criminal  hoth  by  the  military  and: the. general  law, 
is  subject  to  be  tried  by  the  latter  in  preference  to  the  former,  under  certain 
conditions  and[  limitations.  But  his  conviction  or  acquittal,  by  the  civil 
authorities;  of  the  offense  against  the  general  law,  does  not  discharge 
him  from  responsibility  for  the  military  offense  involved  in  the  some 
■  facts.  _    ,"'  !  /  '  r  V  ■  '."•  ..'.'.- 

Steiner's  Case  — Civil  Responsibility  of  Army,  (1854)  6  Op.  Attyv.Gen..4ia.« 


m.  The  Bar  Must  Be  Pleaded 

A  former  conviction  must  be  pleadqcL  ~   ,  r   >      •  ' 
U.  a  v.  Wilson,  (1888)  7  Pet.  159,  8  U.  6.  (L.  ed.)  640. 


•  .":   s  ."r   •• 
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IV.  What  Constitutes  Jeopardy 

1.  In  General. —  The  prohibition  is  not  against  being  twice  punished,  but 
against  being  twice  put  in  jeopardy,  and  the  accused,  whether  convicted  or 
acquitted,  is  equally  put  in  jeopardy  at  the  first  trial. 


U.  S.  ».  BaU,  (1896)  163  U.  S.  662, 
16  S.  Ct.  1192,  41  U.  S.   (L.  ed.)   300. 

A  prisoner  is  said  to  be  put  in  jeopardy 

whenever  he  is  put  on  trial  before  a 
competent  court  and  jury  under  a  valid 
indictment,  and  the  jury  are  said  to 
be  charged  when  they  are*  impaneled  and 
sworn.  Eos  p.  Glenn,  (1901)  111  Fed. 
261. 

When  the  trial  of  an  indictment  has 
been  commenced  by  the  swearing  of  a 
jury,  the  defendant  is  in  their  charge, 
and  is  entitled  to  a  verdict  of  acquittal 
if  the  caee  on  the  part  of  the  prosecution 
is,  for  any  reason,  not  made  out  against 
him,  unless  he  consents  to  the  discharging 
of  the  jury  without  giving  a  verdict,  or 
unless  there  is  such  a  legal  necessity  for 
discharging  them  as  would,  if  spread  on 
the  record,  enable  a  court  of  error  to  say 
that   the   discharge   was   proper.      U.    S. 


r.  Wwtson,   (1868)    3  Ben.   (U.  S.)   1,  28 
Fed.  Cas.  No.  16,651. 

The  jeopardy  spoken  of  in  this  article 
can  be  interpreted  to  mean  nothing  short 
of  the  acquittal  or  conviction  of  the 
prisoner,  and  the  judgment  of  the  court 
thereupon.  This  was  the  meaning  affixed 
to  the  expression  by  the  common  law, 
notwithstanding  some  loose  expressions 
to  be  found  in  some  elementary  treatises, 
or  in  the  opinions  of  some  judges,  which 
would  seem  to  intimate  a  different  opin- 
ion. U.  S.  t>.  Haskell,  (1823)  4  Wash. 
(U.  S.)  402,  26  Fed.  Cas.  No.  15,321.  See 
also  U.  S.  v.  Morris,  (1851)  1  Curt.  (U. 
S.)  23,  26  Fed.  Cas.  No.  15,815;  State 
r.  Moor,  (1823)  Walk.  (Miss.)  134.  Bat 
the  doctrine  stated  in  Em  p.  Glenn, 
(1901)  111  Fed.  261,  thai  a  prisoner  is 
put  in  jeopardy  when  the  jury  are  im- 
paneled and  sworn,  seems  to  prevail  now 
in  the  federal  courts. 


2.  As  Understood  at  Common  Law. —  It  is  very  clearly  the  spirit  of  this 
clause  to  prevent  a  second  punishment  under  judicial  proceedings  for  the 
same  crime,  so  far  as  the  common  law  gave  that  protection. 


Ex   p.    Lange,    (1873) 
21  U.  S.   (L.  ed.)   872. 


18    Wall.    170, 


Resort  should  be  had  to  the  common 
law  to  ascertain  the  true  meaning  of  this 
clause,  as  the  prohibition  is  a  recogni- 
tion of  an  old  maxim  of  the  common  law. 
U.  S.  i\  Gibert,  (1834)  2  Sumn.  (U.  S.) 
19,  25  Fed.  Gas.  No.  15,204. 

"  In  the  conflict  of  opinion  between 
some  of  the  state  courts  and  other  state 
and  federal  tribunals  as  to  the  construc- 
tion of  a  clause  of  the  Constitution  of 
the  United  States,  we  feel  constrained  to 
conform  to  the  decisions  of  those  courts 
which  were  especially  ordained  and  estab- 
lished by  it,  and  invested  with  authority 
to  construe  thai  instrument.     Hence,  we 


adopt  the  conclusion  that  the  clause  of 
the  fifth  article  of  the  Amendments  of 
the  Constitution  of  the  United  States, 
viz.,  *  Nor  -shall  any  person  be  subject  for 
the  same  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb/  being  '  a  maxim  im- 
bedded in  the  very  elements  of  the  com- 
mon law,'  and  incorporated  into  that  in- 
strument, is  properly  interpreted  by  the 
authorized  exposition  established  at  its 
adoption.  'At  common  law  it  meant  noth- 
ing more  than  that  where  there  had  been 
a  final  verdict  either  of  acquittal  or  con- 
viction, on  an  adequate  indictment,  the 
defendant  could  not  be  a  second  time 
placed  in  jeopardy  for  the  particular 
offense.'  147  Wharton's  Crim.  Law,  and 
cases  there  cited."  Hoffman  v.  State, 
(1863)   20  Md.  434. 


3.  Relation  to  Statute  of  Limitations. —  This  amendment  was  not 
intended  to  do  away  with  the  rule  that  a  judgment  of  acquittal  on  the 
ground  of  the  bar  of  the  statute  of  limitations  is  a  protection  against  a 
second  trial. 


U.  S.  v.  Oppenheimer,  (1916)  242  U.  S.  85,  37  S.  Ct.  68,  61  U.  S.  (L.  ed.)   161. 
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V.  Application,  of  Clause  to  Offenses 

1.  Misdemeanors. —  This  constitutional  guaranty  by  a  liberal  construc- 
tion is  held  to  apply  to  misdemeanors  as  well  as  to  treason  and  felony. 

Berkowitz  v.  U.  S.,  (1899)   93  Fed.  452. 

2.  Criminal  Proceedings  and  Suits  for  Penalties  in  Bern.— Where  an 
issue  raised  as  to  the  existence  of  the  act  or  fact  denounced  has  been  tried 
in  a  criminal  proceeding,  instituted  by  the  United  States,  and  a  judgment 
of  acquittal  has  been  rendered  in  favor  of  a  particular  person,  that  judg- 
ment is  conclusive  in  favor  of  such  person,  on  the  subsequent  trial  of  a  suit 
in  rem  by  the  United  States,  where,  as  against  him,  the  existence  of  the 
same  act  or  fact  is  the  matter  in  issue,  as  a  cause  for  the  forfeiture  of  the 
property  prosecuted  in  such  suit  in  rem. 


Coffey  t\  U.  S.,  (1886)  116  U.  S.  443, 
6  S.  Ct.  437,  29  U.  S.    (L.  ed.)   684. 

A  conviction  under  an  indictment  for  a 
conspiracy  to  defraud  the  government  out 
of  taxes  due  on  whiskey,  in  pursuit  of 
which  conspiracy  the  defendant  and  others 
did  unlawfully  remove  the  whiskey,  is  a 
bar  to  a  civil  action  to  recover  a  statu- 
tory penalty  for  the  same  offenses.  If 
the  e pec i fie  acts  of  removal  on  which  this 
suit  is  brought  are  the  same  which  were 
proved  in  the  indictment,  the  former 
judgment  and  conviction  is  a  bar  to  the 
present  action,  though  the  civil  suit  be 
under  one  section  and  the  criminal  suit 
under  another  section  of  the  Revised 
Statutes.  U.  S.  c.  McKee,  (1877)  4  Dill. 
(U.  S.)    128,  26  Fed.  Cas.  No.  15,688. 

A  conviction  of  a  stockholder  and  secre- 
tary of  a  company,  charging  that  he  had 
committed  unlawful  acts  against  the  rev- 
enue laws  while  secretary  of  the  com- 
pany, is  a  bar  to  an  information  for  the 
forfeiture  of  certain  personal  and  real 
property  owned  and  occupied  by  the  com- 
pany, charging  acta  committed  with  the 
design  to  avoid  payment  of  taxes.  The 
circumstances  that  the  plea  in  bar  was 
entered  by  other  stockholders  who  had 
not  been  prosecuted  for  the  fraudulent 
acts  and  omissions  that  were  made  the 
basis  of  the  action  for  forfeiture  did  not 
relieve  the  government's  case  of  the  dif- 
ficulty. U.  S.  v.  One  Distillery,  (1890) 
43  Fed.  846. 

Forfeiture  not  a  bar  to  a  criminal 
action. —  Section  3318,  R.  S.,  providing 
that  whenever  any  rectifier  or  wholesale 
liquor  dealer  does  what  is  specified 
therein,  he  shall  pay  a  penalty  of  one 
hundred  dollars,  and  shall,  on  conviction, 
be  fined  and  imprisoned,  does  not  violate 
this  clause,   and   a  judgment  in  a  civil 


action  "that  the  plaintiffs  have  judg- 
ment for  their  claim,  together  with  costs 
and  disbursements  of  this  action,  to  wit, 
the  sum  of  one  hundred  dollars,  and  that 
they  have,  execution  therefor/'  is  not  a 
bar  bo  a  criminal  action  under  the  statute 
for  the  same  cause.  Matter  of  Les- 
zynsky,  (1879)  16  Blatchf.  (U.  S.)  9, 
15  Fed.  Oas.  No.  8,279. 

Conviction  is  not  a  bar  to  a  suit  in  rem. 
—  A  conviction  of  aiding  in  the  removal 
to  a  place  other  than  the  distillery  ware- 
house, provided  by  law,  of  distilled  spirits 
on  which  the  tax  imposed  by  law  had  not 
been  paid,  is  not  a  bar  to  an  information 
for  forfeiture  for  carrying  on  the  busi- 
ness of  a  distiller  with  the  intent  to  de- 
fraud the  United  States  of  the  tax  on 
spirits.  This  provision  of  the  Constitu- 
tion is  not  a  limitation  upon  the  kinds 
of  punishment  which  may  be  inflicted  for 
an  offense,  hence  there  may  be  a  fine  and 
imprisonment  and  forfeiture  for  the  same 
offense  if  the  law  so  provides.  U.  S.  t?. 
Three  Copper  StiUs,  (1890)  47  Fed.  499, 
wherein  the  court,  referring  to  the  Coffey 
t\  U.  S.,  (1886)  116  U.  S.  445,  6  S.  Ct. 
437,  29  U.  S.  (L.  ed.)  684,  and  U.  S.  t\ 
McKee,  (1877)  4  DiU.  (U.  S.)  128,  26 
Fed.  Cas.  No.  15,688,  cases,  said:  "Al- 
though the  court  in  that  case  [Coffey  v. 
U.  S.,  (1886)  116  U.  S.  445]  declined  to 
express  an  opinion  as  to  whether  a  con- 
viction on  an  indictment  under  section 
3257  could  be  availed  of  as  conclusive 
evidence  in  law  for  a  condemnation  in 
a  subsequent  suit  in  rem  under  that  sec- 
tion, it  must  necessarily  follow  from  the 
reasoning  of  the  court  that,  if  an  ac- 
quittal is  conclusive  on  the  United  States, 
a  conviction  must  be  conclusive  on  the 
convicted  claimant*  •  •  •  There  is 
no  case  known  to  me  which  decides  that 
this  constitutional  provision  includes  a 
proceeding  in  rem,  which  is  a  civil  action, 


380 


CONSTITUTION 


[Amendment  V 


within  its  inhibition.  It  is  true  that  the 
reasons  given  for  the  decision  in  U.  S. 
t?.  McKee,  (1877)  4  Dill.  (U.  S.)  128, 
would  indicate  that  the  fact  the  second 
proceeding  was  a  civil  action  would  make 
no  difference  as  to  the  application  of  this 
constitutional  provision,  but  that  case 
differs  from  the  one  at  bar  in  that  it 
was  a  direct  proceeding  against  McKee, 
and  sought  to  secure  double  taxes  for  the 
same  offense  for  which  he  had  been  con- 
victed and  sentenced.  This  is  certainly 
a  very  broad  application  of  this  provision 
of  the  Constitution,  but,  broad  as  it  is, 
it  does  not  cover  a  proceeding  in  rem  to 
forfeit  a  thing  subject  under  an  expresa 
statute  because  of  its  staturi,  use,  or  loca- 
tion, and  that  without  regard  to  the 
guilt  or  innocence  of  the  owner  of  the 
thing.  This  caae— U.  S.  c.  MfcKee, 
(1877)  4  Dill.  (U.  S.)  128  — is  referred 
to  in  the  case  of  Coffey  v.  U.  S.,  (1886) 
116  U.  S.  445,  and  the  reason  for  that 
decision  given;  but  I  do  not  understand 
the  reason  given  for  the  decision  is  ap- 
proved and  declared  applicable  to  a  pro- 
ceeding in  rem.  The  reason  given  by 
the  Supreme  Court  in  Coffey  v.  U.  S., 
.(1886)  116  U.  S.  445,  is  entirely  differ- 
.ent,  as  we  have  seen;  and  this  is  a  most 
significant  fact,  since,  if  the  reasoning 
of  the  court  in  II.  S.  v.  McKee  had  been 
adopted  and  made  applicable,  it  would 
liave  been  conclusive  of  that  case  and  all 
others. like  it,  whether  there  was  a  con- 


viction or  an  acquittal.  But  the 
given  by  the  Supreme  Court  prove,  we 
think,  that  it  did  not  intend  to  declare 
or  intimate  that  the  proceeding  in  rem 
taken  to  forfeit  property  claimed  by 
Coffey  was  putting  him  *  twice  in  jeop- 
ardy of  life  and  limb,'  within  the  mean- 
ing of  the  constitutional  prohibition. 
Indeed,  the  language  of  the  court  seems 
to  put  that  beyond  controversy.  The 
court  says,  116  U.  S.  443:  'Whether  a 
conviction  on  an  indictment  under  sec- 
tion 3257  could  be  availed  of  as  oonetato 
evidence  in  law  for  a  condemnation  m 
a  subsequent  suit  in  rem  under  that  sec- 
tion, and  whether  a  judgment  of  for- 
feiture in  a  suit  in  rem  under  it  would 
be  conclusive  evidence  in  law  for  a  con- 
viction on  a  subsequent  indictment  under 
it,  are  questions  not  now  presented.'  If 
there  is  inference  to  be  drawn  from  this 
language,  it  is  rather  that  there  could  be 
a  subsequent  suit  in  rem  or  a  subsequent 
indictment,  as  the  case  might  require.  -If 
not  this,  there  is  certainly  no  indication 
that  there  could  be  only  an  indictment  or 
a  proceeding  in  rem,  and  that  the  United 
States  would  be  forced  to  elect  which  it 
would  pursue." 

A  judgment  of  forfeiture  in  an  action 
in  rem  is  not  a  bar  to  a  criminal  action 
involving  the  same  facts.  U.  S.  v.  Olsen, 
(1893)   57  Fed.  579. 


3.  Identical  Offense. —  A  plea  of  former  acquittal  must  be  upon  a  prose- 
cution for  the  same  identical  offense. 


,!  Burton  v.  U.  S.,  (1906)  202  U.  S.  344, 
26  S.  Ct.  688,  50  U.  S.  (L.  ed.)  1057,  6 
Ann.  Cas.  362,  wherein  the  court  said: 
"The  plea  of  former  jeopardy  in  thiB 
case  presents  a  technical  defense,  and 
cannot  be  allowed  for  the  reason  that  the 
offense  of  which  the  defendant  was  here- 
tofore acquitted  does  not  plainly  appear, 
as  matter  of  law,  upon  the  face  of  the 
record,  to  be  identical  with  the  one  of 
which    he    has    been    convicted    in    this 


case."  See  also  U.  S.  v.  Cashiel,  (1863)  1 
Hughes  (U.  S.)  552,  25  Fed.  Cas.  No. 
14,744. 

Upon  a  plea  of  former  conviction  or  ae- 

?[uittal,  it  must  appear  that  the  crime 
or  which  the  defendant  was  first  indicted 
or  acquitted  was  the  same  for  which  lie 
is  prosecuted.  U.  S.  f.  Houston,  (1832) 
4  Cranch  (C.  C.)  261,  26  Fed.  Cas.  No 
15,398. 


4.  Criterion  of  Identity  of  Crimes. —  The  criterion  of  identity  of  crimes 
is,  whether  the  facts  charged  in  one  indictment  would  have  been  sufficient  to 
justify  a  conviction  and  judgment  upon  the  other,  by  the  court  in  which 
the  first  conviction  was  had.  For,  although  the  facts  charged  in  the  second 
indictment  constitute  a  part  of  the  matter  necessary  to  support  the  first,  yet, 
if  the  facts  averred  in  the  second  indictment  are  sufficient,  of  themselves,  to 
constitute  a  crime,  and  the  first  court  has  not  jurisdiction  of  the  crime  thus 
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charged  in  the  second  indictment,  neither  a  conviction  nor  an  acquittal  upoh* 
the  first  indictment  will  be  a  bar  to  the  second. 

U.  S.  v.  Houston,  (1832)  4  Crunch  (C.  to  support  the  later  indictment  hare  been 

C.)   261,  26  Fed.  Cas.  No.  15,398.  sufficient   to    produce   a   legal   conviction- 

upon  the  earlier  one,  is  a  proper  test  aer 

That  the  defendants  could  not,  under  to  whether  a  plea  to  a  former  conviction 

an    earlier    indictment,    have    been    con-  or  former  acquittal  is  good  or  bad.    U.  S. 

victed  of  the  offense  embraced  in  a  Jater  r.   Flecke,    (1868)    2   Ben.    (U.  S.)    466, 

one,  nor  would  the  evidence  be  necessary  25  Fed.  Cas.  No.  15,120. 

5.  Different  Charges  Growing  (hit  of  One  Transaction.—  The  test  of 
identity  of  offenses  is  whether  the  same  evidence  is  required  to  sustain  them ; 
if  not,  then  the  fact  that  both  charges  relate  to  and  grow  out  of  one  trans- 
action does  not  make  a  single  offense  where  two  are  defined  by  the  statutes. 

Morgan   v.   Devine,    (1915)    237   U.  S.  indictment,  be  found  guilty  of,  and  pun- 

632,   35   S.   Ct.   712,  59   U.   S.    (L.   ed.)  ished  by  that  court  for,  the  offense  charged 

1153;  Carter  tr.  McClaughry,   (1902)   183  in  the  second.     And  the  reason  why  he. 

U.  S.  365,  22  S.  Ct.  181,  46  TJ.  S.  (L.  ed.)  may  be  so  found  guilty  and  punished  by 

236.    See  also  Nielsen,  Petitioner,  (1889)  that  court  upon  the  first  indictment  is 

131   U.  S.   176,  9   S.   Ct.   672,  33  U.   S.  that  the  nature  of  the  offense  is  the  same, 

(L.  ed.)   118,  wherein  the  court  said  that  and  the  only  difference  is  in  the  degree 

where  a  person  has  been  tried  and  con-  of   punishment,   the   court   having  juris- 

victed  for  a  crime  which  has  various  in-  diction  of  both.    U.  S.  v.  Houston,  (1832) 

cidents   included   in   it,   he   cannot  be   a  4  Cranch   (C.  C.)   261,  26  Fed.  Ca*.  No, 

second  time  tried  for  one  of  those  inci-  15,398. 
dents  without  being  twice  put  in  jeopardy 

for  the  same  offense.  A  conviction  for  stealing  a  pocketbook 

is  a  conviction  of  stealing  all  that  it  con- 
Same  incidents  in  various  offenses. —  tained  at  the  time  of  the  theft,  belong- 
Upon  an  indictment  for  murder,  a  gen-  ing  to  the  same  owner.  U.  S.  v.  John, 
eral  acquittal  or  conviction  is  a  bar  to  a  (1833)  4  Cranch  (C.  C.)  336,  26  Fed. 
subsequent  indictment  for  manslaughter  Cas.  No.  15,479.  See  also  U.  S.  v.  Lee, 
upon  the  same  killing.  So,  ah  acquittal  (1834)  4  Cranch  (C.  C.)  446,  26  Fed. 
or  conviction,  upon  an  indictment  for  petit  Cas.  No.  15,586. 
treason,  is  a  bar  to  a  subsequent  indict- 
ment for  murder.  So,  upon  an  indict-  But  see  infra,  p.  382,  Distinct  Offmtes 
ment  of  grand  larceny,  a  general  acquit-  — Assault  and  Batten/  and  Murder,  where 
tal  or  conviction  is  a  bar  to  a  subsequent  a  new  fact  supervenes  after  the  first 
indictment  for  petit  larceny  for  the  same  prosecution,  as  in  the  case  of  a  convic- 
taking.  But  the  reason,  in  all  those  cases,  tion  for  assault  and  battery,  and  death 
ia  that  the  defendant  may,  upon  the  first  subsequently  ensues. 

6.  Distinct  Offenses  —  a.  In  General. —  When  the  indictment  is  for  a 
distinct  offense  from  that  on  which  the  verdict  in  the  previous  trial  was 
found,  a  plea  of  former  jeopardy  cannot  be  sustained.  '    " 

TJ.  S.  t.  Randenbush,   (1834)   8  Pet.  289,  8  TJ.  S.   (L.  ed.)   948. 

6.  CossPtBACY  and  AcTUAii  Commission  op  Offense. —  A  conviction  Qt) 
acquittal  6n  a  charge  of  conspiracy  to  commit  an  offense,  as  of  conspiracy; 
to  utter  &  false  certificate  of  naturalization,  is  not  a  bar  to  an  indictment; 
for  the  actual  commission  of  the  offense  which  the  accused  had  been  charged 
with  having  conspired  to  commit.    A  conviction  of  one  on  a  charge  of  con- 
spiracy to  utter  a  false  certificate  of  naturalization  does  not  show  that  he 


382  CONSTITUTION  [Amendment  V 

uttered  such  certificate.  It  may  have  been  uttered  solely  by  a  co-conspira- 
tor. So  an  acquittal  of  one  on  such  a  charge  is  not  in  the  least  inconsistent 
with  his  having  uttered  such  certificate.  There  may  have  been  a  failure  to 
prove  a  conspiracy. 

Berkowitz  v.  U.  S.,   (1899)    93  Fed.  457. 

c.  Assault  and  Battery  and  Murder. —  One  who  has  been  convicted  and 
sentenced  on  a  charge  of  assault  and  battery  has  npt  been  twice  put  in 
jeopardy  by  being  subsequently  convicted  of  murder  when  the  person 
assaulted  died  subsequently  to  the  first  conviction. 

Hopkins  v.  U.  S.,  (1894)  4  App.  Cas.  the  offense,  and  together  with  the  facts 
(D.  C.)  436,  on  which  point  the  court  existing  at  the  time  constitutes  a  new 
said:  "The  great  weight  of  authority  and  distinct  crime,  an  acquittal  or  con- 
is  in  support  of  the  principle  that  when,  viction  of  the  first  offense  is  not  a  bar 
after  the  first  prosecution,  a  new  fact  to  an  indictment  for  the  other  distinct 
supervenes,  for  which  the  accused  is  re-  crime.19 
sponsible,  which  changes  the  character  of 

d.  Counterfeiting  Notes  at  Different  Times. —  The  counterfeiting  of 
notes  at  different  times,  although  all  apparently  of  the  same  series  and 
printed  from  the  same  plate,  constitutes  distinct  offenses. 

Bliss  v.  U.  S.,  (1900)   105  Fed.  508. 

e.  Passing  Counterfeit  Notes  at  Different  Times. —  Upon  an  indict- 
ment for  passing  a  counterfeit  note  with  intent  to  defraud,  the  defendant 
cannot  successfully  plead  that  the  note  described  in  the  indictment  had  been 
theretofore  given  in  evidence  on  the  trial  upon  a  former  indictment  found 
against  him  for  passing  another  counterfeit  note. 

U.  S.  v.  Randenbush,  (1834)  8  Pet.  289,  8  U.  S.  (L.  ed.)  948. 

/.  Distilling  Without  Paying  Tax,  and  Using  Still. —  Where  defend- 
ants had  been  indicted  under  an  internal  revenue  Act  for  knowingly  carry- 
ing on  the  business  of  a  distillery  without  having  paid  the  special  tax,  on 
which,  indictment  they  were  tried  and  acquitted,  the  ground  of  the  acquittal 
being  that  they  were  not  the  principals  who  were  bound  to  pay  the  tax,  and 
who  were  afterwards  indicted  under  the  same  statute  for  knowingly  using 
the  still  for  the  purpose  of  distilling,  in  a  certain  dwelling  house,  the  evi- 
dence on  the  trial  of  the  first  indictment  showing  that  the  place  of  the  offense 
charged  was  the  same  dwelling  house,  a  plea  of  former  acquittal  founded 
on  the  acquittal  under  the  first  indictment  could  not  be  sustained. 

U.  8.  v.  Flecke,  (1868)  2  Ben.  (U.  S.)  456,  25  Fed.  Gas.  No.  15,120. 

q.  Keeping  Faro  Bank  and  Keeping  Disorderly  House. —  A  conviction 
of  the  offense  of  keeping  a  faro  bank,  contrary  to  a  by-law  of  a  municipal 
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corporation,  is  no  bar  to  an  indictment  at  common  law  for  keeping  a  dis- 
orderly house,  supported  by  the  same  evidence. 
U.  S.  v.  Hood,  (1817)  2  Cranch  (C.  C.)   133,  26  Fed.  Caa.  No.  15,386. 

h.  Forging  an  Order  Laid  to  Defraud  Different  Persons. — An  acquit- 
tal upon  an  indictment  for  forging  an  order  with  intent  to  defraud  John 
Lang,  is  no  bar  to  an  indictment  for  forging  the  same  order  with  intent  to 
defraud  William  Lang. 

U.  S.  v.  Book,  (1822)   2  Cranch  (C.  C.)  294,  24  Fed.  Cas.  No.  14,624. 

7.  Same  Offense  a  Contempt  and  Statutory  Crime.— The  power  to 
punish  for  contempt  remains  in  each  House  of  Congress  and  it  cannot  be 
held  that  a  statute  is  invalid  because  it  provides  that  contumacy  in  a  wit- 
ness called  to  testify  in  a  matter  properly  under  consideration  by  either 
House,  and  deliberately  refusing  to  answer  questions  pertinent  thereto, 
shall  be  a  misdemeanor  against  the  United  States. 

In  r*  Chapman,   (1897)   166  U.  S.  672,  The     provision     protecting     a     person 

17  S.  Ct.  677,  41  U.  S.  (L.  ed.)  1154.  against  being  twice  put  in  jeopardy  does 
See  Chapman  t?.  U.  S.,  (1896)  8  App.  Cas.  not  protect  him  against  being  punished 
(D.  C.)  302;  Chapman  v.  U.  S.,  (1895)  for  contempt  and  under  indictment  for 
5  App.  Cas.    (D.  C.)    12&  the  same  act.    Merchant's  Stock,  etc.,  Co. 

r.  Board  of  Trade,    (1912)    201   Fed.  20. 

8.  Charge  of  Perjury  in  Case  on  Which  Acquitted. — A  defendant 
acquitted  on  an  indictment  for  selling  liquors  without  payment  of  a  special 
tax  required  by  law,  was  subsequently  put  upon  trial  for  perjury  in  swear- 
ing upon  his  preliminary  examination  before  a  commissioner  that  he  did  not 
so  sell.  It  was  held  that  a  plea  of  prior  acquittal  was  bad,  as  the  two  indict- 
ments were  not  for  the  same  transaction  nor  sustained  by  the  same  evidence. 

U.  S.  v.  Butler,   (1889)   38  Fed.  498. 

9.  Proceeding  for  Deportation  of  Alien. —  A  proceeding  for  the  deporta- 
tion of  an  alien  is  not  a  criminal  proceeding,  and  the  defense  of  former 
jeopardy  does  not  apply. 

Sire  v.  Berkshire,  (1911)  185  Fed.  967. 

VI.  Matters  of  Pleading  and  Procedure  as  Involving  Jeopardy 

1.  Indictment  Ignored  by  One  Grand  Jury. —  The  ignoring  of  an  indict- 
ment by  one  grand  jury  is  no  bar  to  a  subsequent  grand  jury  investigating 
the  charge  and  finding  an  indictment  for  the  same  offense. 

U.  S.  v.  Martin,  (1892)  50  Fed.  918. 

2.  Upon  Defective  Indictment. —  In  England,  an  acquittal  upon  an 
indictment  so  defective  that,  if  it  had  been  objected  to  at  the  trial,  or  by 
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motion  in  arrest  .of  judgment,  or  by  writ  of  error,  it  would  riot  hav£sup~' 
ported  any  conviction  or  sentence,  has  generally  been  considered  as  insuifB-* 
cient  to  support  a  plea. of  former  acquittal.  "  After  the  full  consideration 
whicfc}  the  ^impprtahce  of  the  question  demands,  that  doctrine  appears  to 
us  to  be ,  unsatisfactory  in  the  grounds  on  which  it  proceeds,  as  well  as; 
unjust  in  its  operation  upon  those  accused  of  crime  ;'and  the  question  being 
now  for  the  first  time  presented  to  this  court,  we  are  unable  to  resist  the* 
conclusion  that  a  general  verdict  of  acquittal  upon  the  issue  of  not  guilty 
to  an  indictment  undertaking  to  charge  murder,  and  not  objected  to  before 
the  veftiiet  as 'insufficient  in  that  respect,  is  a  bar  to  a  second  indictment 
for  the  same  killing." 

U.  S.  v.  Ball,  (1896)  163  U.  S.  662,  Conviction  and  nol.  pros,  upon  inaoM- 
16  S.  Ct.  1192„  41  U.  S.  (L.  ed.)  300.  cient  statutory  indictment.— A  prior  con- 
See  also  Kepner  «.  U.  S.,  (1904)  195  viction  and  nolle  prosequi  upon  a  auffi- 
U.  S.  130,  24  S.  Ct.  797,  49  U.  S.  (L.  ed.)  cient  indictment  at  common  law,  though 
-114.  insufficient  under  the  statute,  is  a  bar  to. 

a  subsequent  prosecution  on  a  new  indict- 
On  a  void  proceeding  or  indictment  ment  sufficient  under  the  statute  for  the 
neither  at  common  law  nor  by  the  Con-  same  offense.  Fletcher  r.  U.  S.,  (1844) 
stjtutioh  will  an  acquittal,  pr  conviction  1  Hayw.  &  H.  (D.  C.)  186,  9  .Fed.  Cas. 
operate  As  a  bar  to  a  subsequent  indict-  No.  4,868.  See  also  Fletcher  v.  U.  S., 
ment  fqr  the  same  offense.  U.  S.  v.  Jones*  (1844)  1  Hayw.»&  H.  (D.  C.)  200,  9  Fed. 
(1£87 )   $1  F«d.  726.                            t     .     '  Cas.  No.  4,869. 

3.  Sustaining  Demurrer  to  Valid  Information.— On  sustaining  the 
demititfer  to' a  valid  information,  the  defendant  has  not  been  put  in 
jeopardy,  and  he  may  be  again  arrested  and  put  on  trial. 

XT.  S:  i\  Van  Vliet,  (18^5)  23  Fed.  35. 

4.  Variance  Caused  by  Defective  Indictment. — Upon  a  variance,  caused 
by  a  flaw  in  the  indictment,  a  verdict  of  "  not  guilty  "  was  rendered,  but 
the  prisoner  was  remanded  to  be  tried  at  the  next  term  on  a  new  indictment. 

U.^S,  t?.  Smith, A 1815)  2  Cranch  (C.C.)  Ill,  27  Fed.  Cas.  No.  16,326. 

5.  Pendency  of  Another  Indictment. —  The  pendency  of  another  indict- 
ment for  the  same  offense  cannot  be  pleaded  in  bar  or  abatement  though  it 
may  be  a  good  ground  for  a  motion  to  quash. 

U.  S.  f.  Herbert,   (1836)   5  Cranch   (C.  C.)   87,  26  Fed.  Cos.  No.  15,354. 

v6.  Effect  of  Nolle  Prosequi. —  The  prosecuting  attorney  has  a  right,  with 
leave  of  the  court,  to  enter  a  nolle  prosequi  on  a  bill  of  indictment,  and  it 
constitutes  no  bar  to  a  subsequent  indictment  for  the  same  offense. 

U,  S.  v.  Shoemaker,   ( 1 840 )    2  McLean  prosecuting  attorney  has  no  right  to  enter 

(V.    S.)  .114;  -27    Fed.    Cas.    No.    16,279;  a  nolle- prosequi  because  the  evidence  is 

^herein  the  cou>t  said  that  after  the  jury  not  sufficient  to   convict..     "An.  abandon^ 

are  imparielea  'arid  \vitn esses  "sworn,  "the  *  merit*  of  the  prosecution,  hef ore  th£  d»- 
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fondant  is  put  upon  his  trial,  is  the  un- 
doubted right  of  the  prosecuting  attor- 
ney; but  after  the  trial  has  been'  com- 
menced the  relation  of  the  defendant  ,to 
the  case  is  materially  changed,  and  this 
must,  to  some  extent,  control  the  power 
of  the  prosecutor.  He,  it  is  true,  may,  in 
effect,  .abandon  the  prosecution  by  fail- 
ing to  call  witnesses,  but  it  would  seem 
that  he  cannot  do  so  to  the  prejudice  of 
the  defendant.     He  cannot  abandon  it  in 


form,  and  '  afterwards  renew  the;  same 
charge.  The  prisoner  stands  charged'  at 
a  culprit,  but  the  law  is  jealous  of  hi* 
rights,  and .  shields  him  from  oppression. 
However  guilty  he  may  be,  he  can  be  con- 
victed, only  according  to  law.  And  a  jury 
having  been*  sworn  to  try  his  case,  he 
has  a  right  to  their  verdict,  unless  some 
inevitable  occurrence  shall  interpose  and 
prevent  the  rendition  of  a  verdict." 


7.  Impaneling  New  Jury  After  Arraignment. —  Where  a  jury  was 
impaneled  and  sworn  to  try  an  indictment,  before  the  defendant  had  been 
arraigned  or  had  pleaded  to  the  indictment,  and  that  jury  was  dismissed 
and,  after  the  defendant  had  pleaded,  a  new  jury  was  impaneled  and  sworn, 
by  whom  the  indictment  was  tried,  and  the  defendant  was  convicted,  the 
defendant  was  not  twice  put  in  jeopardy  by  the  proceeding. 


U.  S.  v.  Riley,  (1884)  5  Blatchf.  (U.  S.) 
204,  27  Fed.  Cas.  No.  16,164. 

Where  the  court,  on  entertaining  a  de- 
murrer to  the  indictment  after  a  plea  of 
not  guilty  had  been  entertained  and  not 


withdrawn,  dismissed  the  jury  in  order 
to  enable  the  jury  to  be  again  arraigned 
and  plead,  the  accused  was  not  twice  put 
in  jeopardy.  Lovato  f.  New  Mexico, 
(1916)  242  U.  S.  199,  27  S.  Ct.  107,  61 
U.  S.   (L.  ed.)   244. 


8.  When  Court  May.  Order  Discharge  of  Jury  —  a.  In  Generai*— » 
Courts  of  justice  are  invested  with  authority  to  discharge  a  jury  from 
giving  any  verdict,  whenever  in  their  opinion,  taking  all  the  circumstances 
into  consideration,  there  is  a  manifest  necessity  for  the  act,  or  the  ends  of 
public  justice  would  be  otherwise  defeated,  and  to  order  a  trial  by  another 
jury ;  and  a  defendant  is  not  thereby  twice  put  in  jeopardy. 


Thompson  r.  IT.-  S.,  (1894)  165  U.  S. 
274,  15  S.  Ct.  73.  39  U.  S.  (L.  ed.)  146. 
See  also  U.  S.  r.  Watson,  (1868)  3  Ben. 
(U.  S.)  1,  28  Fed.  Cas.  No.  16,651.  But 
see  U.  S.  r.  Farring,  (1834)  4  Cranch 
(C.  C.)   465,  25  Fed.  Cas.  No.  15,075. 

Order  of  consolidation  rescinded  and 
jury  disharged. —  Several  indictments 
were  pending  in  the  District  of  Columbia 
against  a  person  for  embezzlement,  and 
the  court  directed  that  they  be  consoli- 
dated under  the  statute  and  tried  to- 
gether. A  jury  was  then  impaneled  and 
sworn,  and  the  district  attorney  had  made 
a  statement  of  his  case  to  the  jury,  when 
the  court  took  a  recess.  Upon  reconven- 
ing, a  short  time  afterwards,  the  court 
decided  that  the  indictments  could  not  f 
be  well  tried  together,  directed  the  jury 
to  be  discharged  from  further  considera- 
tion of  them,  and  rescinded  the  order  for  - 
consolidation.     The   prisoner   was   there- 


upon tried  before  the  same  jury  on  one* 
of  those  indictments  and  found  guilty* 
All  of  this  was  against  his  protest  and 
without  his  consent.  The  judgment  was 
taken  by  appeal  to  the  Supreme  Court  in 
general  term,  where  it  was  affirmed.  Ab 
the  court  had  jurisdiction  to  decide 
whether  by  the  action  complained  of  the 
accused  was  twice  put  in  jeopardy,  the 
Supreme  Court  of  the  United  States  could 
not  grant  an  original  habeas  corpus  to 
•revjew  its  action  whether  the  decision 
was  sound  or  not.  Ex  p.  Bigelow,  (1886) 
113*  U.  S.  328,  5  S.  Ct.  542,  28  U.  S.  (L. 
ed.)    1005. 

A  jury  sworn  in  a  criminal  case. may  be 
discharged  by  the  court,  under  any  sud- 
den .  and  uncontrollable  emergency,  and 
such  discharge  is  no  bar,  even  in  a  capi- 
tal case,  to  another  trial.  U.  S.  v.  Shoe- 
maker, (1840)  2  McLean  (U.  S.)  114, 
27  Fed.  Cas.  No.  16,279. 
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b.  Unable  to  Agree. —  The  discharge  of  the  jury  by  the  court  from  giv- 
ing any  verdict,  without  the  consent  of  the  prisoner,  the  jury  being  unable 
to  agree,  is  not  a  bar  to  a  future  trial  for  the  same  offense. 

U.  S.  r.  Perez,  (1824)  9  Wheat.  579,  6 
U.  S.  (L.  ed.)  165.  See  also  Keerl  t?. 
Montana,  (1909)  213  U.  S.  135,  29  S.  Ct. 
469,  53  U.  S.  (L.  ed.)  734;  Dreyer  t?. 
Illinois,  (1902)  187  U.  S.  86,  23  S.  Ct. 
28,  47  U.  S.  (L.  ed.)  79;  Robertson  t>. 
Baldwin,  (1897)  165  U.  S.  281,  17  s.  Ct. 
326,  41  U.  S.  (L.  ed.)  715;  U.  S.  v. 
Workman,  (1807)  28  Fed.  Cas.  No. 
16,764;  State  v.  Keerl,  (1906)  33  Mont. 
501,  85  Pac.  862. 


"The  plea  of  former  jeopardy  was 
rightly  held  bad.  It  averred  that  the 
discharge  of  the  jury  at  the  former  trial 
without  the  defendants'  consent  was  by 
the  court,  of  its  own  motion,  and  after 
the  jury,  having  been  in  retirement  to 
consider  their  verdict  for  forty  hours, 
had  announced  in  open  court  that  they 
were  unable  to  agree  as  to  these  defend- 
ants. The  further  averment  that  '  there 
existed  in  law  or  fact  no  emergency  or 
hurry  for  the  discharge  of  said  jury,  nor 
was  said  discharge  demanded  for  the 
ends  of  public  justice,'  is  an  allegation, 
not  so  much  of  specific  and  traversable 
fact  as  of  inference  and  opinion,  which 
cannot  control  the  effect  of  the  facts 
previously  alleged.  Upon  those  facts, 
whether  the  discharge  of  the  jury  was 
manifestly  necessary  in  order  to  prevent 
a  defeat  of  the  ends  of  public  justice,  was 
a  question  to  be  finally  decided  by  the 
presiding  judge  in  the  sound  exercise  of 
his  discretion.  U.  S.  v.  Perez,  (1824)  9 
Wheat.    (U.  S.)    579;   Simmons  v.  U.  S., 

(1891)  142  U.  S.  148."     Logan  v.  U.  S., 

(1892)  144  U.  S.  297,  12  S.  Ct.  617,  36 
U.  S.   (L.  ed.)  429. 

The  discharge  of  a  jury  by  the  court, 
where  they  are  unable  to  agree,  without 
the  consent  of  the  accused,  is  no  bar  to 
any  future  trial  for  the  same  offense. 
The  legal  necessity  for  discharging  the 
jury  is  largely  in  the  discretion  of  the 
court.    It  iB  sufficient  if  the  record  shows 


that  the  jury,  being  unable  to  agree,  were 
by  order  of  the  court  discharged,  without 
setting  out  specifically  the  circumstances 
upon  which  the  order  of  discharge  was 
based.  Kelly  t>.  U.  S.,  (1885)  27  Fed. 
618. 

Length  of  deliberation  in  discretion  of 
the  court. —  When  a  jury  has  been  dis- 
charged by  the  court  for  failure  to  agree 
upon  a  verdict,  it  cannot  be  successfully 
contended  that  the  jury  was  discharged 
without  any  legal  necessity,  and  the  dis- 
charge of  the  jury  for  such  a  cause  is  not, 
in  the  judgment  of  law,  equivalent  to  an 
acquittal,  and  when  a  defendant  is  sub- 
sequently placed  upon  trial  before  an- 
other jury  for  the  same  offense  he  is  not 
thereby  twice  put  in  jeopardy.  The 
length  of  time  which  is  sufficient  for 
proper  deliberation  upon  the  part  of  the 
jury  must,  from  the  necessity  of  the  case, 
rest  in  the  discretion  of  the  court  —  * 
discretion  to  be  exercised  in  view  of  all 
the  circumstances  of  the  particular  case. 
U.  S.  v.  Jim  Lee,  (1903)   123  Fed.  741. 

Is  p.  bar  when  without  necessity  or  con- 
sent of  defendant. — If  a  court  discharges 
a  jury  in  a  capital  or  felony  case  without 
the  consent  of  the  prisoner,  and  without 
imperious  necessity,  such  action  entitles 
the  prisoner  to  a  final  discharge  from 
further  trial  or  prosecution.  Upon  the 
discharge  of  a  jury  because  they  were  not 
able  to  agree,  the  defendant  is  entitled 
to  be  discharged  when  tfhe  record  does 
not  disclose  that  any  cause  was  assigned 
for  the  discharge  of  tfce  jury,  nor  does 
it  appear  upon  the  face  of  the  record  that 
the  prisoner  consented.  This  case  was  a 
discharge  on  a  writ  of  habeas  corpus  of 
a  person  in  the  custody  of  a  state  court, 
on  the  ground  that  another  trial  upon  the 
indictment  for  the  same  offense  would 
be  putting  her  twice  in  jeopardy  of  her 
liberty  in  violation  of  this  amendment. 
Em  p.  Glenn,   (1901)    111  Fed.  268. 


c.  Consent  of  Defendant. —  With  the  consent  of  the  defendant  a  court 
may  discharge  a  jury  from  giving  a  verdict  in  a  case  which  falls  short  of 
being  one  of  manifest  necessity,  but  the  record  must  show  affirmatively  the 
consent. 

U.  S.  v.  Watson,  (1868)  3  Ben.  (U.  S.)   1,  28  Fed.  Cas.  No.  16,651. 

d.  Impossible  to  Obtain  Fair  Trial. —  When  the  court  concludes,  upon 
information,  that  circumstances  make  it  impossible  for  the  jury  in  con- 
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sidering  the  case,  to  act  with  the  independence  and  freedom  on  the  part  of 
each  juror  requisite  to  a  fair  trial  of  the  issue  between  the  parties,  it  is 
within  the  authority  of  the  court  to  order  the  jury  to  be  discharged,  and 
te  put  the  defendant  on  trial  by  another  jury,  and  the  defendant  is  not 
thereby  twice  put  in  jeopardy. 

Simmons  v.   U.   6.    (1801)    142  U.   S.  ing,  at  any  stage  of  the  trial,  an  objec- 

148,  12  8.  Ctw  171,  35  U.  S.  (L.  ed.)  968.  tion  to  the  impartiality  of  a  jury,  and 

by  withdrawing  the  case  from   the  jury, 

Though   n«ith«r  party  has   a   right  of  if  any  juror  is  found  unfit  to  sit  therein, 

challenge  after  a  juror  is  sworn,  it  is  in  U.  S.  v.  Morris,   (1851)    1  Curt   (U.  S.) 

the  discretion  of  the  court  to  protect  the  23,  26  Fed.  Cas.  No.  15,815. 
administration   of  justice   by   investigate 

6.  One  op  Jurors  Had  Been  a  Grand  Juror. —  Upon  the  discharge  of  a 
jury  on  its  becoming  known  to  the  court  while  the  trial  was  proceeding,  a 
jury  having  been  sworn  and  a  witness  examined,  that  one  of  the  jury  was 
disqualified,  by  having  been  a  member  of  the  grand  jury  that  found  the 
indictment,  the  defendant  has  not  been  once  put  in  jeopardy.. 

Thompson  *.  U.  S.,  (1894)   155  U.  S.  273,  16  S.  Ct.  73,  39  U.  S.  (L.  ed.)   146. 

/.  Insanity  of  Juror. — '■  In  a  capital  case  insanity  of  one  of  the  jurors 
is  a  good  cause  for  discharging  the  jury  without  the  consent  of  the  prisoner 
or  his  counsel.  Such  discharge  is  in  the  discretion  of  the  court  and  it  can- 
not form  the  subject  of  a  plea  in  bar  to  the  further  trial  of  the  prisoner. 

U.  S.  V.  Haskell,   (1823)    4  Wash.    (U.  ressity  is  not  to  be  found  in  any  part  of 

8.)  402,  26  Fed.  Cas.  No.  15,321,  wherein  the  Constitution;    and  I  should  consider 

the  court  said:     "The  moment  it  is  ad-  this   court   as  stepping  beyond  its   duty 

mitted  that  in  cases  of  necessity  the  court  in  interpolating  it  into  that  instrument, 

is  authorized  to  discharge  the  jury,  the  if  the  article  of  the  Constitution  is  ap- 

whole  argument  for  applying  this  article  pli cable  to  a  case  of  this  kind.    We  admit 

of  the  Constitution  to  a  discharge  of  the  the  exception,  but  we  do  it  because  that 

jury  before  conviction   and  judgment  is  article  does  not  apply  to  a  jeopardy  short 

abandoned,  because  the  exception  of  ne-  of  conviction." 

9.  Reception  of  Verdict  on  Sunday. —  The  return  of  a  verdict  on  Sunday 
and  the  discharge  of  the  jury  are  a  bar  to  the  further  prosecution.  When 
a  case  is  committed  to  the  jury  on  Saturday,  their  verdict  may  be  received 
and  the  jury  discharged  on  Sunday.  This  has  been  generally  put  upon  the 
ground  that  the  reception  of  a  verdict  and  discharge  of  the  jury  is  but  a 
ministerial  act,  involving  no  judicial  discretion ;  or  that  it  is  an  act  of  neces- 
sity ;  and  it  certainly  tends  to  promote  the  observance  of  the  day  more  than 
would  keeping  the  jury  together  until  Monday. 

U.  S.  v.  Ball,  (1896)   163  U.  S.  662,  16  S.  Ct.  1192,  41  U.  S.   (L.  ed.)   300. 

10.  Acquittal  by  Court  Having  No  Jurisdiction.— An  acquittal  before 
a  court  having  no  jurisdiction  is,  like  all  the  proceedings  in  the  case,  abso- 
lutely void,  and  therefore  no  bar  to  subsequent  indictment  and  trial  in  a 
court  which  has  jurisdiction  of  the  offense. 

U.  6.  v.  Ball,  (1896)  168  U.  8.  662,  16  S.  Ct.  1192,  41  U.  8.  (L.  ed.)  300. 
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11.  Necessity  for  Judgment  on  Verdict.—  Former  jeopardy  includes  one 
who  has  been  acquitted  by  a  verdict  duly  rendered;  although  no  judgment* 
be  entered  on  the  verdict,-  and  it  was  found  upon  a  defective  indictment: 
The  protection  is  not  against  the  peril  of  second  punishment,  but  againstt 
being  again  tried  for  the  same  offense.  '  /       1J 


Kepner  v.  U.  S.,  (1904)  195  U.  S;  130, 
24  S.  Ct.  797,  49  U.  S.    (L.  ed.)    114. 

A  verdict  of  acquittal,  although  not 
followed  by  any  judgment,  is  a  bar  to  any 
subsequent  prosecution  for  the  same 
offense,     U.  S.  v.  Ball,   (1896)    163  U.  S. 


668,   16  S.  Ot   1192,  41  U.  S.   <L.  ed;) 

300. 

A  former  conviction  cannot  be  pleaded 
in  bar  unless  it  has  been  followed  by  judg- 
ment. U.  S.  v.  Herbert,  (1836)  5  Cranch 
(C.  C.)    87,  26  Fed.  Cas.  No.  15,354. 


12.  Motion  in  Arrest  of  Judgment  Pending. —  In  order  to  sustain  a  plea 
of  former  acquittal  or  of  former  conviction,  it  should  appear  that  the  former  - 
proceedings  have  been  concluded.    When  a  motion  in  arrest  of  judgment  is 
still  pending,  such  a  plea  cannot  be  sustained. 

U.  S.  v.  Martin,  (1886)  28  Fed.  812. 

13.  Judgment  of  Conviction  Set  Aside  on  Motion  of  Defendant.— 

A  defendant  who  procures  a  judgment  against  him  upon  an  indictment 
to  be  set  aside  may  be  tried  anew  upon  the  same  indictment  or  upon 
another  indictment  for  the  same  offense  of  Which  he  had  been  convicted. 

U.'S.  t\  Ball,  (1896)  163  U.  S.  662, 
1Q  S,  Ct.  1192,  41  U.  S.  (L.  ed.)  300. 
See.  also  Robertson  v.  Baldwin,  (1897) 
165  U.  S.  281,  17  S.  Ct.  326,  41  U.  S. 
(L.  ed.)  715;  U.  S.  r.  Keen,  (1839)  1 
McLean  (U.  S.)  429,  26  Fed.  Cas.  No. 
15,510.     ' 

On  a  motion  of  the  defendant,  a  verdict 
of  guilty  may  be  set  aside  and  a  new 
trial  awarded,  amd  this  power,  may  be 
exercised  in  capital  cases  as  well  as  in 
others,  tt  S.  ft.  Keen,  <1839)  1  McLean 
(U.  S.)   429,  26  Fed.  Cas.  No.  15,510. 

After  a  conviction  in  the  United  States 
of  a  capital  offense,  it  i&  in  the  discretion 
of  the  court  to  grant  a.  new  trial  on 
the  application  of  the  prisoner;  it  being 
competent  for  the  prisoner  himself,  by 
such  application,  to  waive  tfce  benefit  of 
that  clause  in  the  Constitution  Which 
provides  that  no  man  shall  be  put  twice 
in  jeopardy  of  life  or  limb  foY  the  same 
offense.  U.  S.  v.  Harding,  (1846)  1 
Wall.  Jr.  (C.  C.)  127,  26  Fed.  Cas'. 
No.  15,301,  in  which. case  the  court,  com- 
menting on  the  decision  of  Storey,  J.,  in 
U.  S.  t\  Gibert,  (1834)  2  Sumn.  (U.  S.). 
19,  25  tfed.  Cas.  No.  15,204,  noted  infra, 
said:  "  I  am  aware  that  one  of  the  most 
eminent  of  our  jurists  (Storey,  J.,  in  U. 
S.  t?.  Gibert,  [supra],  has  found  an  in- 
hibition in  the  Constitution  against  the 


£rant   of   new    trials   in   cases   involving" 
jeopardy  of   life.  •    But   I   cannot   realize 
the    correctness    of    the    interpretation,  , 
which  anxious  to  secure  a  citizen  against 
the    injustice    of    a     second    conviction, 
requires  him  to  suffer  under  the  injustice 
of  a  first.    Certainly,  I  would  subject  the 
prisoner  to  the  hazards  of   a  new  trial 
without  his  consent.     If,  being  capitally  . 
convicted,  he  elects  to  undergo  the  sen- 
tence it  may  be  his  right,  as  it  was  to  ; 
have   pleaded   guilty   to   the   indictment. 
When,  however,  he  asks  a  second  trial,  it 
is  to  relieve  himself  from  the  jeopardy  in 
which  he  is  already;   and  it  is  no  new  : 
jeopardy    that    he    encounters    when    his  . 
prayer  is  granted,  but  the  same,  divested 
of   the   imminent  certainty   of   its  fatal  • 
issue. 

This  provision  means  that  no  person 
shall  be  tried  a  second  time  for  the  same 
offense  after  a  trial  by  a  competent  and 
regular  jury  upon  a  good  indictment, 
whether  there  be  a  verdict  of  acquittal  or  - 
conviction.  Therefore,  a  new  trial  in  a 
capital  case,  after  a  verdict  regularly 
rendered  upon,  a  sufficient  indictment,  can- 
not be  granted.  U.  S.  v.  Gibert,  (1834) 
2  Sumn.  (U.  S.)  19,  25  Fed.  Cas.  No. 
15,204;  but  in  a  dissenting  opinion  in 
Sparf  v.  U.  S.,  (1895)  156  U.  S.  175,  15 
S.  Ct.  273,  39  U.  S.  (L.  ed.)  343,  Gray, 
J.,  said:     "Although  Mr.  Justice  Story, 
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in  U.  S.  t*.  Gibert,  (1834)  2  Sumn.  (U.  yet  the  Circuit  Courts  of  the  United 
S.)  19,  thought  that  a  new  trial  could  not  States  may  doubtless  grant  new  trials 
be  granted  to  a  man  convicted  of  murder  after  conviction,  though  not  after  acquit- 
by  a  jury,  because  to  do  so  would  be  to-  tal,  in  criminal  cases  tried  before  them."9 
put   him  twice  in   jeopardy   of  his  life, 

14.  Reversal  on  Appeal  by  Defendant. —  Where  a  defendant  was 
acquitted  of  homicide  but  convicted  of  an  assault,  and  upon  appeal  by  him 
the  judgment  was  reversed,  his  subsequent  conviction  of  the  higher  crime 
was  held  not  to  be  a  violation  of  the  Act  of  Congress  for  the  government 
of  the  Philippines  (of  July  1,  1902,  32  Stat,  at  L.  691,  chap.  1369),. pro- 
viding that  "  no  person  for  the  same  offense  shall  be  twice  put  in  jeopardy 
of  punishment.' ' 

Tron»  v.  U.  S.,  (1906)  199  U.  S.  521,  25  S.  Ct.  121,  50  U.  S.  (L.  ed.)  292,  4 
Ann.  Cas.  773. 

15.  Dismissal  of  Case  After  Award  of  New  Trial. —  When  a  defendant 
has  been  convicted,  an  appeal  taken,  and  a  new  trial  awarded,  the  case  dis- 
missed and  a  second  bill  of  indictment  found,  a  plea  of  former  jeopardy 
will  not  avail  * 

U.  S.  v.  Jones,   (1887)   31  Fed.  725. 

16.  Judgment  Arrested  for  Apparent  Defects. —  When  a  judgment  is 
arrested  for  apparent  defects,  a  plea  of  former  jeopardy  cannot  be  sustained. 

U.  S.  v.  Jones,   (1887)    31  Fed.  725. 

17.  Compliance  with  One  of  Alternative  Punishments.—  Where  a  law 
authorizes  imprisonment  or  a  fine,  and  the  court,  through  inadvertence, 
has  imposed  both  punishments,  after  the  fine  is  paid  the  court  cannot,  during 
the  same  term,  change  its  judgment  by  sentencing  the  defendant  to 
imprisonment. 

Em  p.  Lange,  (1873)  18  Wall.  175,  21  as  much  to  prevent  the  criminal  from 
U.  S.  (L.  ed.)  872,  in  which  ease  the  being  twice  punished  for  the  same  of- 
court  said  that  this  clause  was  designed      fense  as  from  being  tried  for  it. 


AMENDMENT  V 

"  Nor  shall  [any  person]  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself." 

I.  Affirmation  of  Principles  of  Common  Law,  391. 
II.  Must  Be  Given  a  Broad  Construction,  391. 

III.  Limitation  on  Territorial  Legislature,  391. 

IV.  Who  Entitled  to  Protection,  391. 

1.  AU  Persons  Summoned  as  Witnesses;  391. 

2.  Corporations,  392. 

3.  Aliens,  393. 

V.  Compulsion  Not  Alone  Physical  or  Mental  Duress,  393. 
VI.  "  In  Any  Criminal  Case,"  393, 

1.  In  General,  393. 

2.  Suits  for  Penalties  and  Forfeitures,  394. 

3.  Proceedings  in  Rem,  39-4. 

VII.  Claim  of  Privilege  and  Duty  of  the  Court,  395. 

1.  In  General,  395. 

2.  Motive  of  Plea  of  Privilege,  396. 
VIII.  Before  Grand  Jury,  396. 

IX.  Right  to  Be  Informed  of  Privilege,  397. 
X.  As  a  Personal  Privilege,  397. 
XI.  Privilege  Cannot  Be  Invoked  by  Counsel,  398. 
XII.  Absolute  Immunity  Must  Be  Given,  398. 

1.  In  General,  398. 

2.  Assurance  by  the  Court  of  Immunity,  399. 

3.  Protection  Against  Prosecution  in  State  Courts,  399. 

4.  Grant  of  Immunity  in  Particular  Statutes,  399. 

a.  Section  860,  R.  S.,  399. 

6.  Bankruptcy  Act  of  1898,  400. 
c.  Interstate  Commerce  Commission  Act,  401. 
XIII.  When  May  Not  Be  Compelled  to  Testify,  402. 

1.  Evidence  May  Be    Used   Not  Only  in  Pending  But  in  Future 

Prosecutions,  402. 

2.  Testimony  Leading  to  Other  Information,  402. 

3.  Requiring  Production  of  Private  Books  and  Papers,  402. 

o.  In  General,  402. 

b.  Calling  J  or  Incriminating  Document  in  Presence  of  Jury,  404. 

c.  In  Bankruptcy  Proceedings,  404. 

4.  A  Proper  Question  in  a  Series  Having  Tendency  to  Criminate,  404. 

5.  Examination  of  Officer  Charged  with  Misconduct,  404. 

6.  Requiring  Oath  of  Loyalty,  405. 
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XIV.  When  May  Be  Compelled  to  Testify,  405. 

1.  Prosecution  Barred,  405. 

2.  Testimony  Tending  to  Degrade,  405. 

3.  Exhibition  of  Body  or  Clothing  of  Prisoner,  406. 
XV.  Waiver  of  Privilege,  406. 

1.  In  General,  406. 

2.  Subject  to  Cross-examination,  407. 
XVI.  Tender  of  Pardon,  407. 

XVII.  Liability  for  Perjury,  407. 

I.  Affirmation  of  Principles  of  Common  Law 

With  the  adoption  of  this  amendment  principles  established  at  the  com- 
mon law  became  reaffirmed  in  the  Constitution. 

U.  S.  f.  Three  Tons  Coal,   (1875)   6  Bias.   (U.  S.)    379,  28  Fed.  Ca*.  No.  16,615. 

EL  Must  Be  Given  a  Broad  Construction 

This  clause  must  have  a  broad  construction  in  favor  of  the  right  which 
it  was  intended  to  secure. 

Counselman   v.   Hitchcock,    (1892)    142  644,    40   U.    S.    (L.    ed.)    819,    affirming 

U.  S.  562,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.)  (1895)    70  Fed.  46.     See  also  Interstate 

1110,  reversing  In  re  Counselman,  (1890)  Commerce   Commission   V.   Baird,    (1904) 

44  Fed.  268.     See  also  U.  S.  v.  Wetmore,  194    U.    S.    45,   5   S.    Ct.    563,   48   U.    S. 

(1914)   218  Fed.  227.  (L.  ed.)   860. 

"  The  clause  should  be  construed,  as  it  This  constitutional  provision,  which  has 
was  doubtless  designed,  to  effect  a  prac-  long  been  regarded  as  one  of  the  safe- 
tical  and  beneficient  purpose  —  not  necea-  guards  of  civil  liberty,  should  be  applied 
sarily  to  protect  witnesses  against  every  in  a  broad  spirit,  to  secure  to  the  citizen 
possible  detriment  which  might  happen  to  immunity  from  every  kind  of  self-accusa- 
them  from  their  testimony,  nor  to  unduly  tion.  A*  literal  construction  would  de- 
impede,  hinder,  or  obstruct  the  adminis-  prive  it  of  its  efficacy.  In  re  Nachman, 
tration  of  criminal  justice."  Brown  v.  (1902)  114  Fed.  996. 
Walker,   (1896)    161  U.  S.  596,  16  S.  Ct. 

HI.  Limitation  on  Territorial  Legislature 

This  clause  stands  as  a*  limitation  of.  the  power  of  the  territorial 
legislature. 

Peacock  c.  Pratt,    (1903)    121   Fed.   778. 

IV.  Who  Entitled  to  Protection 

1.  All  Persons  Summoned  as  Witnesses. —  It  is  impossible  that  the  mean- 
ing of  the  constitutional  provision  can  only  be  that  a  person  shall  not  be 
compelled  to  be  a  witness  against  himself  in  a  criminal  prosecution  against 
himself.  It  is  not  limited  to  such  cases,  but  the  object  was  to  insure  that 
a  person  should  not  be  compelled,  when  acting  as  a  witness  in  any  investi- 
gation, to  give  testimony  which  might  tend  to  show  that  he  himself  had 
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committed  a  crime.    The  privilege  i^  limited  to  criminal  matters,  but  it  is 

as  broad  as  the  mischief  against  which  it  seeks  to  guard. 

Counselman  t>.  Hitchcock,  <1892)  142 
U.  S.  562,  12  S.  Ct.  195,  35  U.  S,  (L. 
ed.)  1110,  reversing  In  re  Counselman, 
(1890)  44  Fed.  268. 


The  constitutional  provision  is  not 
directed  to  defendants,  but  is  a  common 
shield  for  all  persons  summoned  as  wit- 
nesses. It  is  for  the  protection  of  wit- 
nesses, irrespective  of  their  relation  to 
the  proceedings.  The  Constitution  in- 
cludes persons  who  are  defendants,  so 
far  as  they  belong  to  the  whole  class  of 
competent  witnesses;  but  at  the  time  of 
i£e  adoption  of  the  provision  the  class 
known  as  "defendants"  was  under  dis- 
ability, and  hence  could  not  have  been 
contemplated.  It  may  not  be  considered 
that  the  Constitution  intended  to  protect 
persons  having  the  status  of  defendants 


from  giving  evidence  against  themselves, 
when  the  law  forbade  them  from  being 
witnesses  at  all.  But  when  the  disability 
was  removed  they  came  within  its  pro- 
tection, not  because  they  were  defendants, 
but  because  they  might  be  witnesses. 
Moreover,  when  a  defendant  is  protected 
by  the  state  statute  from  being  called, 
and  yet  offers  himself  as  a  witness  in 
his  own  behalf,  he  cannot  claim  the  pro- 
tection of  the  Constitution  as  to  the 
charge  involved,  while,  if  he  be  a  mere 
witness,  and  unrelated  as  defendant  to 
the  proceeding,  he  may  end  his  evidence 
whenever  it  guiltily  connects  him  even 
with  the  immediate  offense  under  investi- 
gation. U.  S.  v.  Kimball,  (1902)  117 
Fed.  160.  But  see  U.  S.  v.  McCarthy, 
(1883)    18  Fed.  89. 


2.  Corporations. —  A  corporation  is  not  a  person  within  the  meaning  and 

protection  of  this  amendment. 

Hale  r.  Henkel,  (1906)  201  U.  S.  43, 
26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652.  See 
also  Baltimore,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commission,  (1911)  221  U.  S. 
612,  31  S.  Ct.  621,  55  U.  S.  (L.  ed.)  878; 
American  Lithographic  Co,  v.  Werck- 
meister,  (1911)  221  U.  S.  603,  31  S.  Ct. 
676,  55  U.  S.  (L.  ed.)  873;  American 
Tobacco  Co.  v.  Werckmeister,  (1907)  207 
U.  S.  284,  -28  S.  Ct.  72,  52  U.  S.  (L.  ed.) 
208,  12  Ann.  Cas.  595;  U.  S.  v.  Phila- 
delphia, etc.,  R.  Co.,  (1915)  225  Fed. 
301;  In  re  Bornn  Hat  Co.,  (1911)  184 
Fed.  506;  In  re  American  Sugar  Refining 
Co.,   (1910)    178  Fed.  109. 


A  corporation  cannot  refuse  to  answer 
certain  interrogatories  attached  to  a  libel 
in  admiralty  on  the  ground  that  to  answer 
any  such .  interrogatories  might  tend  to 


incriminate  it.    Orvig  Dampskibelskap  p. 
New  York,  etc.,  Co.,  (1915)  229  Fed.  293. 

The  constitutional  privilege  against 
self-crimination  does  not  extend  to  cor- 
porations—  nor  may  it  be  asserted  by 
officers  and  agents  thereof  in  the  corpora- 
tion's behalf.  And  a  corporation  cannot 
resist  upon  the  ground  of  self-crimination, 
the  demand  of  the  state  expressed  in  law- 
ful process,  confining  its  requirements 
within  the  limits  which  reason  imposes 
in  the  circumstances  of  the  case,  that  it 
produce  before  a  grand  jury  its  books 
and  papers  although  they  may  contain 
evidence  incriminating  the  corporation. 
Com.  v.  Southern  Express  Co.,  (1914) 
160  Ky.  1,  169  S.  W.  517,  Ann.  Cas. 
1916A  373,  L.  R.  A.   1915B  913. 


An  officer  of  a  corporation  who  actually  holds  the  physical  possession, 
custody,  and  control  of  books  or  papers,  of  the  corporation,  which  he  is 
required  by  a  subpcena  duces  tecum  to  produce,  is  not  entitled  to  the  same 
protection  against  exposing  the  contents  thereof  which  would  tend  to 
incriminate  him,  as  if  the  books  and  papers  were  absolutely  his  own. 


Wilson  r.  U.  S.,  (1911)  221  U.  S.  361, 
31  S.  Ct.  538,  55  U.  S.  (L.  ed.)  771, 
Ann.  Cas.  1912D  558,  wherein  the  court, 
referring  to  the  custody  of  books  in  public 
offices,  said:  "The  fundamental  ground 
of  decision  in  this  class  of  cases,  is  that 
where,  by  virtue  of  their  character  and 
the  rules  of  law  applicable  to  them,  the 
books  and  papers  are  held  subject  to  ex- 
amination by  the   demanding   authority, 


the  custodian  has  no  privilege  to  refuse 
production  although  their  contents  tend 
to  criminate  him.  In  assuming .  their 
custody  he  has  accepted  the  incident  ob- 
ligation to  permit  inspection."  And,  ap- 
plying the  principle  to  state  corporations 
over  which  the  state  has  visitatorial 
powers,  said :  "  The  appellant  held  the 
corporate  books  subject  to  the  corporate 
duty.     If  the  corporation  were  guilty  of 
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misconduct,  he  coula  not  withhold  its 
books  to  save  it;  and  if  he  were  impli- 
cated in  the  violations  of  law,  he  could 
not  withhold  the  hooks  to  protect  himself 
from  the  effect  of  their  disclosures.  The 
reserved  power  of  visitation  would  seri- 
ously be  embarrassed,  if  sot  wholly  de- 
feated in  its  effective  exercise,  if  guilty 
officers  could  refuse  inspection  of  the 
records  and  papers  of  the  corporation. 
No  personal  privilege  to  which  they  are 
entitled  requires  such  a  conclusion.  .  It 
would  not  oe  a  recognition,  but  an  un- 
justifiable extension,  of  the  personal 
rights  they  enjoy.  They  may  decline  to 
utter  upon  the  witness  stand  a  single 
self-incriminating  word.  They  may  de- 
mand that  any  accusation  against  him 
individually   be   established   without  the 


aid  of  their  oral  testimony  or  the  com- 
pulsory production  by  them  of  their  pri- 
vate papers.  But  the  visitatorial  power 
which  exists  with  respect  to  the  corpora- 
tion of  necessity  reaches  the  corporate 
books  without  regard  to  the  conduct  of 
the  custodian."  See  also  Dreier  v.  U.  S., 
(1911)  221  U.  S.  394,  31  S.  Ct.  550, 
55  U.  S.  (L.  ed.)  771. 

An  officer  of  a  corporation  in  posses- 
sion of  corporate  books  and  papers  can- 
not refuse  to  produce  them  on  the  ground 
that  they  might  tend  to  criminate  him 
though  the  corporation  has  ceased  to  do 
business.  Grant  v.  U.  S.,  (1913)  227  U. 
S.  74,  33  S.  Ct.  190,  57  U.  S.  (L.  ed.) 
423;  Heike  v.  U.  S.,  (1913)  227  U.  S. 
131,  33  S.  Ct.  226,  57  U.  S.  (L.  ed.)  450. 


3.  Alien*. —  Aliens  while  in  the  United  States  are  entitled  to  the  benefits 
of  constitutional  guaranties.  Letters  taken  from  Chinese  persons,  the 
envelopes  being  opened  by  customs  officials,  cannot  be  used  in  evidence 
against  such  persons  without  violating  the  protection  afforded  by  this  clause. 

U.  S.  t?.  Wong  Quong  Wong,   (1899)   94  Fed.  832. 

V.  Compulsion  Not  Alone  Physical  or  Mental  Duress 

The  compulsion  prohibited  is  not  alone  physical  or  mental  duress,  such 
as  comes  from  unlawful  commands  and  authoritative  orders  by  those 
engaged  in  extorting  testimony,  but  comprehends  also  that  lesser  degree 
of  compulsion  which  subjects  the  citizen  to  some  important  disadvantage 
by  the  use  of  means  to  procure  the  evidence  which  it  is  desired  should  be 
extracted  from  him. 


U.  S.  t?.  Bell,   (1897)   81  Fed.  837. 

On  a  motion  to  quash  an  indictment  on 
the  ground  that  the  defendants  were 
brought  before  the  grand  jury  under  legal 
process  and  compelled  to  testify,  without 
any  notice  or  warning  that  they  were 
testifying  against  themselves,  the  court 
said :  "  In  the  case  under  consideration, 
there  being  no  proof  that  the  testimony 
given  by  the  three  defendants  before  the 


grand  jury  incriminated  qr  tended  to  in- 
criminate them,  and  it  appearing  that 
they  made  no  objection,  or  claimed  any 
immunity  from  testifying  on  the  ground 
that  their  testimony  might  tend  to  in- 
criminate them,  we  think  there  was  no 
violation  of  the  constitutional  provisions 
which  protect  a  witness  from  testifying 
against  himself."  U.  S.  f>.  Wetmore, 
(1914)   218  Fed.  227. 


VI.  "  In  Any  Criminal  Case  " 

1.  In  General. —  The  words  "  criminal  case  "  must  be  construed  as  mean- 
ing a  case  in  which  punishment  for  crime  is  sought  to  be  visited  upon  the 
person  of  the  offender,  in  the  ordinary  course  of  a  criminal  prosecution, 
in  contradistinction  to  a  proceeding  in  rem  to  effect  a  forfeiture  of  the 
thing  to  which  the  offense  primarily  attaches. 


U.  S.  v.  Three  Tons  Coal,  (1875)  6  Biss. 
(U.  S.)    379,  28  Fed.  Cas.  No.  16,515. 


Strictly    construed,    the   constitutional 
safeguard   in   question   does  not   include 


394  CONSTITUTION  [Amendment  V 

any  case  except  one  for  crime,  in  which  men  of  the  World  t?.  Bailey,    (Tex.  Civ. 

the  witness  is  the  defendant,  but  the  im-  App.  1914)  163  S.  W.  683. 
munity  has  been  extended  by  some  courts 

to    witnesses    testifying    in    other    cases  It  is  only  where  a  contempt  charged  also 

than  their  own.     In  a  majority  of  cases,  constitutes  a  crime,  that  a  defendant  may 

however,  the  right  to  protection  against  claim  the  immunity.    Merchant's  Stock  & 

giving  evidence  that  might  be  used  to  in-  Grain  Co.  v.  Board  of  Trade,  (1012)  201 

criminate  the  witness  has  been  confined  Fed.  20. 
to  criminal  cases.    Sovereign  Camp  Wood- 

2.  Suits  for  Penalties  and  Forfeitures. —  Suits  for  penalties  and  for- 
feitures incurred  by  the  commission  of  offenses  against  the  law  are  of  a 
quasi-criminal  nature,  and  are  within  the  reason  of  criminal  proceedings 
for  all  the  purposes  of  the  Fourth  Amendment,  and  of  that  provision  of 
the  Fifth  Amendment  which  declares  that  no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against  himself;  and  a  compulsory 

'  production  of  the  private  books  and  papers  of  the  owner  of  goods  sought 
to  be  forfeited  in  such  a  suit  is  compelling  him  to  be  a  witness  against  him- 
self within  the  meaning  of  the  Fifth  Amendment  and  is  the  equivalent  of  a 
search  and  seizure  —  and  an  unreasonable  search  and  seizure  —  within  the 
meaning  of  the  Fourth  Amendment. 

Boyd  v.  U.  S.,  (1886)  116  U.  S.  634,  6  S.  Ct.  524,  29  U.  S.  (L.  ed.)  746,  reversing 
U.  S.  c.  Boyd,  (1885)   24  Fed.  690,  692. 

An  action  to  recover  a  penalty  for  importing  an  alien  under  contract  to  per- 
form labor,  in  violation  of  an  Act  of  Congress,  though  an  action  civil  in 
form,  is  criminal  in  its  nature,  and  in  such  a  case  a  defendant  cannot  be 
compelled  to  be  a  witness  against  himself. 

Lees  f.  U.  S.,   (1893)    150  U.  S.  480,  14  S.  Ct.  163,  37  U.  S.   (L.  ed.)    1150. 

3.  Proceedings  in  Bern. — A  judicial  proceeding  against  certain  property 
for  the  enforcement  of  a  forfeiture,  the  ground  of  the  proceeding  being 
alleged  violation  of  the  revenue  laws,  is  not  a  criminal  proceeding.  The  true 
test  is  that  when  a  judgment  of  forfeiture  necessarily  carries  with  it  and  as 
part  of  it  a  conviction  and  judgment  against  the  person  for  the  crime,  the 
case  is  of  criminal  character.  But  when  the  forfeiture  does  not  necessarily 
involve  personal  conviction  and  judgment  for  the  offense,  and  such  convic- 
tion and  judgment  must  be  obtained,  if  at  all,  in  another  and  independent 
proceeding,  there  the  remedy  by  way  of  forfeiture  is  of  civil  and  not  crim- 
inal nature. 

U.  S.  t\  Three  Tons  Coal,  (1875)  6  BiBS.  (U.  S.)   379,  28  Fed.  Caa.  No.  16,515. 
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VII.    Claim  of  Privilege  and  Duty  of  the  Court 

1.  In  General. — A  witness  cannot  avoid  answering  questions  upon  his 
mere  statement  that  his  answers  to  them  will  tend  to  criminate  him.  It  is 
for  the  judge  to  decide  whether  his  answers  will  reasonably  have  such 
tendency,  or  whether  it  will  furnish  an  element  or  link  in  the  chain  of 
evidence  necessary  to  convict  him.  In  determining  whether  or  not  the  wit- 
ness is  entitled  to  the  privilege  of  silence,  the  court  may  look  at  all  the  cir- 
cumstances of  the  case,  and  determine  whether  or  not  there  is  reasonable 
ground  to  apprehend  danger  to  the  witness  from  his  being  compelled  to 
testify.  If  the  fact  that  the  witness  is  in  danger  appears,  great  latitude 
should  then  be  allowed  to  him  in  judging  for  himself  of  the  effect  of  any 
particular  question. 


Foot  v.  Buchanan,  (1902)  113  Fed. 
160.  See  also  In  re  Hess,  (1905)  134 
Fed.  .113. 

When  a  witness  desires  to  be  relieved 
from  answering  a  question,  he  must  swear 
that  he  believes  that  his  answer  would 
incriminate  him.  He  cannot  sit  silently 
by  and  refuse  to  answer  without  giving 
a  reason  for  his  silence.  Sovereign  Camp 
Woodmen  of  the  World  v.  Bailey,  ('lex. 
Civ.  App.   1914)    163  S.  W.  683. 

The  statement  of  a  witness  that  his 
answer  to  a  question  would  criminate 
him  is  not  conclusive,  but  it  is  for  the 
judge  before  whom  the  question  arises 
to  decide  whether  an  answer  to  the  ques- 
tion put  may  reasonably  have  a  tendency 
to  criminate  the  witness,  or  to  furnish 
proof  of  a  link  in  the  chain  of  evidence 
necessary  to  convict  him  of  a  crime.  It 
must  appear  from  the  character  of  the 
question  and  the  other  facts  adduced  in 
the  case,  that  there  is  some  tangible  and 
substantial  probability  that  the  answer  of 
the  witness  may  help  to  convict  him  of 
a  crime.  E»  p.  Irvine,  (1896)  74  Fed. 
960. 

It  is  not  sufficient  to  excuse  the  wit- 
ness from  answering  that  he  may  in  his 
own  mind  think  his  answer  to  the  ques- 
tion might  by  possibility  lead  to  some 
criminal  charge  against  him,  or  tend  to 
convict  him  of  it,  if  made.  The  court 
must  be  able  to  perceive  that  there  is 
reasonable  ground  to  apprehend  danger 
to  the  witness  from  his  being  compelled 
to  answer.  U.  S.  t;.  McCarthy,  (i883) 
18  Fed.  88. 

Claim  should  be  allowed  when  hazard 
appears. —  The  refusal  of  a  bankrupt  to 
answer  questions  on  the  ground  that  the 
answers  would  tend  to  incriminate  him 
should  be  sustained  when  the  situation 
is    such    as    seems    to    put    him    in    any 


hazard.  In  re  Shera,  (1902)  114  Fed. 
207.  See  In  re  Franklin  Syndicate, 
(1900)    114  Fed.  205. 

Presumption  favors  claim  of  privilege. 

—  In  a  case  where  it  clearly  appears  to 
the  court  that  a  party  from  whom  evi- 
dence is  sought  contumaciously  or  mis- 
takenly refuses  to  furnish  that  which 
cannot  possibly  injure  him,  he  will  not 
be  permitted  to  shield  himself  behind  the 
privilege,  but  generally  the  party  best 
knows  what  he  cannot  furnish  without 
accusing  himself,  and  where  it  is  not  per- 
fectly evident  and  manifest  that  the  evi- 
dence called  for  will  not  be  incriminat- 
ing, the  privilege  must  be  allowed.  In  re 
Kanter,   (1902)   117  Fed.  356. 

Effect  of  oath  to  support  claim  of  priv- 
ilege.—  It  is  the  province  of  the  court  to 
judge  whether  any  direct  answer  to  the 
question  which  may  be  proposed  will  fur- 
nish evidence  against  the  witness.  If 
such  answer  may  disclose  a  fact  which 
forms  a  necessary  and  essential  link  in 
the  chain  of  testimony,  which  would  be 
sufficient  to  convict  him  of  any  crime, 
he  is  not  bound  to  answer  it  so  as  to 
furnish  matter  for  that  conviction.  In 
such  a  case  the  witness  must  himself 
judge  what  his  answer  will  be;  and  if  he 
say  on  oath  that  he  cannot  answer  with- 
out accusing  himself,  he  cannot  be  com- 
pelled to  answer.  U.  S.  t\  Burr,  (1807) 
25  Fed.  Cas.  No.  14,692e. 

If  the  question  is  of  such  a  description 
that  the  answer  may  or  may  not  crimi- 
nate the  witness,  he  can  refuse  to  answer, 
but  if  the  court  is  convinced  that  the 
answer  to  the  question  cannot  by  any 
possibility  criminate  him,  and  especially 
if  the.  witness  does  not  swear  that  he  be- 
lieves it  would,  it  is  the  duty  of  the 
court  to  compel  him  to  answer.  In  re 
Levin,   (1904)    131  Fed.  388. 
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A  witness  in  a  criminal  cause  will  be  2  Cranch   (C.  C.)  247,  26  Fed.  Cas.  No. 

compelled  to  answer  a  question  which  he  15,772. 
says,   upon   his   oath,   he   cannot   answer 

without,  disclosing  a  fact  which  may  be  A  writ  of  habeas  corpus  to  release  a 

material  and  important  evidence  to  crinv-  witness  committed  for  contempt  was  re- 

inate  himself,  as  participator  in  the  same  fused   by   the   Supreme   Court   upon   the 

offense   for   which    the   defendant  stands  ground  that  that  court  had  no  appellate 

indicted;    provided    the   court    should   be  jurisdiction    in    criminal   causes.     Em  p. 

of  opinion  that  no  direct  answer  to  the  Kearney,    (1882)    7  Wheat.  38,  5  U.  8. 

question   could   furnish   evidence   against  (L.  ed.)  391. 
the    witness.      U.    S.    c.    Miller,    (1821) 

2.  Motive  of  Plea  of  Privilege. — "  It  is  argued  by  counsel  for  the 
respondent  that  there  was  evidence  before  the  trial  court  to  show  that  the 
privilege  was  pleaded  in  bad  faith,  merely  to  save  the  defendants  and  not  to 
,protect  the  witnesses  from  a  prosecution  of  themselves.  It  is  true  that  in 
many  of  the  authorities,  particularly  the  English  ones  already  referred  to, 
the  question  of  bad  faith  is  regarded  as  material  in  the  matter  of  determin- 
ing whether  a  question  will  subject  the  witness  to  prosecution.  It  is  to  be 
noted  that  in  the  English  cases  the  judges  are  interpreting  and  applying  a 
mere  rule  of  the  common  law  for  the  protection  of  witnesses,  while  we  are 
enforcing  a  positive  constitutional  guaranty.  Possibly,  therefore,  they  may 
exercise  a  greater  latitude  in  denying  the  privilege  than  we  can.  We  do  not 
.understand  any  of  the  American  authorities  to  go  so  far  as  to  hold  that 
where,  from  the  evidence  and  the  nature  of  the  question,  the  court  can  defi- 
nitely determine  that  the  question,  if  answered  in  a  particular  way,  will  form 
a  link  in  the  chain  of  evidence  to  establish  the  commission  of  a  crime  by  the 
witness,  the  court  should  inquire  into  the  motive  of  the  witness  in  pleading 
his  privilege.  It  is  only  where  the  criminating  effect  of  the  question  is 
doubtful  that  the  motive  of  the  witness  may  be  considered,  for  in  such  a  case 
his  bad  faith  would  have  a  tendency  to  show  that  his'  answer  would  not  sub- 
ject him  to  the  danger  of  a  criminal  prosecution  or  help  to  prove  him  guilty 
of  crime.' ' 

Em  p.  Irvine,  (1896)   74  Fed.  964. 

VIII.  Before  Grand  Jury 

It  is  entirely  consistent  with  the  language  of  this  article  that  the  privilege 
of  not  being  a  witness  against  himself  is  to  be  exercised  in  a  proceeding 
before  a  grand  jury.  The  provisions  of  the  Sixth  Amendment  distinctly 
mean  a  criminal  prosecution  against  a  person  who  is  accused  and  who  is  to 
be  tried  by  >  a  petit  jury,  but  a  criminal  prosecution  under  that  article  is 
much  narrower  than  a  "  criminal  case  "  under  this  article. 

Counselroan   v.   Hitchcock,    (1892)    142       44   Fed.   268.     See  also  People  v.  Aigo, 
U.  S.  563,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.)        (1908)   237  111.  173,  86  N.  E.  679. 
1110,  reversing  In  r$  Counselman,  (1890) 
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"Where  the  books  and  papers  of  an 
individual  citizen  contain  evidence  in- 
criminating him,  he  cannot  be  required  to 
exhibit  the  contents  thereof  to  the  grand 
jury  any  more  than  he  could  be  required 
to  incriminate  himself  by  word  of  mouth; 
but,  in  order  that  he  may  be  entitled  to 
assert  the  privilege  against  self -crimina- 
tion guaranteed  to  him  *  *  *  by  the 
fifth  amendment  to  the  Constitution  of 
the  United  States,  he  must  appear  in 
person  in  the  court  out  of  which  the  sub- 
poena  issued,  with  the  books  and  papers 
in  his  present  possession,  rendering  him- 
self amenable  to  the  authority  of  the 
court,  and  tendering  and  offering  himself 
and  his  books  and  papers  for  examination 
and  inspection  by  the  court,  so  that  the 
court  may  determine  for  itself  whether 
the  contents  of  such  books  and  papers 
are  of  a  criminating  nature.  This  being 
done,  the  Constitution  throws  around  the* 
individual  citizen  the  sheltering  guaranty 
•gainst    self -crimination.      But    the    in- 


dividual citizen  may  not  resolve  himself 
into  a  court  and  himself  determine  and 
assert  the  criminating  nature  of  the  con- 
tents of  books  and  papers  required  to  be 
Sroduced."  Com.  t\  Southern  Express 
o.,  (1914)  160  Ky.  1,  169  S.  W.  517, 
Ann.  Cas.  1916A  373,  L.  R.  A...1915B 
913. 

A  witness  is  not  bound  to  answer,  be* 
fore  the  grand  jury,  a  question,  the  answer 
to  which  might  implicate  himself,  and  he 
is  the  sole  judge  whether  it  will.  The 
court  is  to  decide  whether  the  .answer 
could  implicate. the  witness.  Sanderson's 
Case,  (1829)  3  Cranch  (C.  C.)  638,  21 
Fed.  Cas.  No.  12,297.  But  see  Devaughn's 
Case,  (1824)  2  Cranch  (C.  C.)  501,  7 
Fed.  Cas.  No.  3,837,  wherein  it  was  held 
that  a  witness  before  the  grand  jury  is 
bound  to  answer  a  question,  although  he 
makes  oath  that  he  cannot  answer  it 
without  criminating  himself. 


It  is  fatal  to  an  indictment  that  the  defendant  was  called  to  testify  before 
the  grand  jury  in  the  particular  matter  from  which  it  resulted,  without 
being  informed  or  knowing  that  his  own  conduct  was  the  subject  under 
investigation. 

U.  S.  t\  Edgerton,  (1897)  80  Fed.  374.       grand  jury.    Hale  c.  Henkel,  (1906)  201 

U.  S.  43,  26  S.  Ct.  370,  50  U.  S.  (L.  ed.) 
The  word  "proceeding*  in  an  immunity      652. 
statute,    includes    an    inquiry    before    a 


IX.  Eight  to  be  Informed  of  Privilege 

A  defendant  who  voluntarily  takes  the  stand  and  testifies  upon  his  own 
behalf  cannot  claim  the  protection  of  this  amendment  though  not  first 
warned  that  what  he  says  may  be  used  against- him. 


Powers  v.  U.  S.,  (1912)  223  U.  S.  303, 
32  S.  Ct.  281,  56  U.  S.  (L.  ed.)  448. 
See  also  Wilson  v.  U.  S.,  (1 890)  162  U. 
S.  613,  16  S.  Ct.  895,  40  U,  S.  (L.  ed.) 
1090;  U.  S.  f?.  Skinner,  (1914)  218  Fed. 
870.  See  further,  infra,  under  Waiver  of 
Privilege. 

In  an  examination  before  a  pension  ex- 
aminer, unlesB  a  witness  manifestly  ignor- 
ant of  his  privilege  is  informed  of  it  by 
the    examiner,    so   that   he   may    protect 


himself,  consult  counsel  if  he  desires,  and 
assert  his  right  to  remain  silent,  the 
examination  cannot  be  used  in  evidence 
against  him,  even  on  an  indictment  for 
false  swearing  in  the  progress  of  the 
examination  itself.  The  examiner  must 
do  what  the  courts  generally,  if  not  al- 
ways, do,  in  examining  a  witness  in 
danger  of  incriminating  himself  —  warn 
him  of  the  danger,  and  advise  him  of  his 
constitutional  privilege.  TJ.  S.  v.  Bell, 
(1897)    81   Fed.  853. 


X.  As  a  Personal  Privilege 

The  right  of  a  person  to  refuse  to  incriminate  himself  is  purely  a  personal 
privilege  of  the  witness.  It  does  not  permit  him  to  plead  the  fact  that  some 
third  person  might  he  incriminated  by  his  testimony,  even  though  he  weru 
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the  agent  of  such  person,  and  an  officer  or  agent  of  a  corporation  cannot 
refuse  to  testify  because  his  testimony  may  incriminate  the  corporation. 


Hale  v.  Henkel,  (1906)  201  U.  S.  43, 
26  S.  Ct.  370,  50  U.  S.  (L.  ed.)  652, 
wherein  the  court  said :  "  The  Amend- 
ment is  limited  to  a  person  who  shall  be 
compelled  in  any  criminal  case  to  be  a 
witness  against  himself,  and  if  he  cannot 
set  up  the  privilege  of  a  third  person,  he 
certainly  cannot  set  up  the  privilege  of  a 
corporation.  As  the  combination  or  con- 
spiracies provided  against  by  the  Sher- 
man Anti  Trust  Act  can  ordinarily  be 
proved  only  by  the  testimony  of  parties 


thereto,  in  the  person  of  their  agents  or 
employes,  the  privilege  claimed  would 
practically  nullity  the  whole  act  of  Con- 
gress. Of  what  use  would  it  be  for  the 
legislature  to  declare  these  combinations 
unlawful  if  the  judicial  power  may  close 
the  door  of  access  to  every  available 
source  of  information  upon  the  subject! 
See  also  McAlister  v.  Henkel,  (1906)  201 
U.  S.  90,  26  S.  Ct.  385,  50  U.  S.  (I*.  e<L) 
671. 


XI.  Privilege  Cannot  Be  Invoked  by  Counsel 

The  privilege  is  personal  and  cannot  be  invoked  by  counsel. 


In  re  Knickerbocker  Steamboat  Co.. 
(1905)  136  Fed.  958,  approving  the  prin- 
ciple stated  in  Abbott's  Trial  Evidence, 
pp.  783,  784:  "Where  the  privilege 
exists,  it  is  personal  to  the  witness.  His 
counsel  cannot  be  heard  to  object  *  *  * 
The  witness  has  a  right  to  advise  with 
hia  counsel  in  the  hearing  of  the  court, 
but  not  privately,  but  must  give  his  .own 


answer  without  aid  in  writing  or  other- 
wise." 

Nevertheless,  in  such  a  case  the  court 
may  temporarily  postpone  the  examina- 
tion and  permit  a  witness  to  consult 
counsel.  Depue  v.  Travelers'  Ins.  Co., 
(1908)    166  Fed.  180. 


XII.  Absolute  Immunity  Must  Be  Given 

1.  In  General. —  The  constitutional  guaranty  of  the  Fifth  Amendment 
does  not  deprive  the  law-making  authority  of  the  power  to  compel  the  giv- 
ing of  testimony  even  although  the  testimony  when  given  might  serve  to 
incriminate  the  one  testifying,  provided  immunity  be  accorded,  the 
immunity,  of  course,  being  required  to  be  complete;  that  is  to  say,  in  all 
respects  commensurate  with  the  protection  guaranteed  by  the  constitutional 
limitation. 


Glickstein  r.  U.  S.,  (1911)  222  U.  S. 
139,  32  S.  Ct.  71,  56  U.  S.  (L.  ed.)  128. 
See  also  American  Lithographic  Co.  v. 
Werckmeister,  (1911)  221  U.  S.  603,  31 
S.  Ct.  676,  56  U.  S.   (L.  ed.)   873. 

No  statute  which  leaves  the  party  or 
witness  subject  to  prosecution  after  he 
answers  a  criminal  question  put  to  him 
can  have  the  effect  of  supplanting  the 
privilege  conferred  by  this*  provision.  In 
view  of  the  provision,  a  statutory  enact- 
ment, to  be  valid,  must  afford  absolute 
immunity  against  future  prosecution  for 
the  offense  to  whfch  the  question  relates. 
Counselman  t\  Hitchcock,  (1892)  142  U. 
S.  585,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.) 
1110,  reverting  In  re  Counselman.  (1890) 
44  Fed.  268. 


If  immunity  from  successful  prosecu- 
tion is  available  as  a  defense,  the  stat- 
ute is  sufficient,  and  it  is  not  necessary 
that  it  should  give  immunity  from  prose- 
cution. Heike  t\  U.  S.,  (1910)  217  U.  & 
423,  30  S.  Ct.  539,  54  U.  S.  (I*  ed.)  821. 

To  allow  an  inquisitorial,  self -incrimi- 
nating examination  to  take  place  the  wit- 
ness' must  be  exempted  absolutely  from 
all  prosecution,  not  only  for  offenses 
aliunde  the  testimony  he  is  then  giving, 
but  that  testimony  cannot  be  made  the 
basis  of  a  prosecution  against  him,  and 
it  is  manifest  that  the  immunity  of  the 
Constitution  cannot  comprehend  lull  pro- 
tection unless  this  be  so.  U.  S.  *•  Bell, 
(1897)  81  Fed.  843, 
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tJa&er  a  state  anti  trust  statute  grant-  stitutional  provision  up  against  an  order 

ing   immunity    to   witnesses    no    witness  for  the  production  of  books  and  papers, 

can  avail   himself   of   the   Fifth  Amend-  as  the  same  statute  would  equally  grant 

ment  of  the  Constitution  of   the  United  him    immunity    in     respect    to    matters 

States,  as  to  giving  oral  testimony,  be-  proved   thereby.     State  t?.    Standard   (/:i 

cause  said  statute  grants  him  immunity  Co.,    (1909)    218  Mo.   1,   116  S.  W.   902. 
from  prosecution;  nor  can  he  set  the  con- 

2.  Assurance  by  the  Court  of  Immunity. — An  assurance  by  the  court 
that  no  information  given  by  a  person  in  his  answers  to  the  questions  would 
or  could  be  used  against  him  in  any  prosecution  in  any  court  of  the  United 
States  is  not  sufficient.  He  cannot  be  required  to  waive  his  constitutional 
privilege  upon  such  an  assurance  by  the  court,  but  has  the  right  to  stand 
upon  his  constitutional  privilege  notwithstanding  such  assurance  and  to 
remain  silent  whenever  any  question  is  asked  the  answer  to  which  may  tend 
to  criminate  him. 

Foot  v.  Buchanan,  (1902)   113  Fed.  161. 

3.  Protection  Against  Prosecution  in  State  Courts. — A  state  anti-trust 
statute  which,  as  construed  by  the  state  supreme  court,  permits  a  witness 
to  be  asked  only  material  questions  relating  to  information  regarding  any 
alleged  violation  of  the  statute  relating  to  transactions  within  the  state,  and 
therefore  makes  it  immaterial  and  consequently  not  permissible  to  ask  a 
witness  in  relation  to  matters  of  interstate  commerce,  which  might  consti- 
tute a  violation  of  the  federal  antitrust  Act,  does  not  deprive  a  witness  of 
due  process  of  law,  which  the  statute  provides  for  immunity  from  prosecu- 
tion in  the  state  courts. 

Jack  t>.  Kansas,   (1905)   199  IT.  S.  S72,  the  privilege  afforded  by  the  Constitution 

26  S.   Ct.   73,  50  U.  S.    (L.  ed.)  "234,  4  unless   it  supplies   a  complete  protection 

Ann.  Cas.  689.    See  also  Hale  v.  Henkel,  from   all  perils  against  which  the  Con- 

(1906)    201  U.  S.  43,  26  S.  Ct.  370,  50  stitution  was  intended  to  provide.     The 

U.  S.  (L.  ed.)  652.  provision  in  the  Bankruptcy  Act  that  "  no 

testimony  given  by  him  shall  be  offered 

A  witness  before  a  federal  grand  jury  in  evidence  against  him  in  any  criminal 

cannot  be  required  to  produce  an  account  proceeding"    can    fruve    no    other    effect 

book  the  contents  of  which  would  tend  to  than  to  protect  him  against  the  use  of 

support  a  charge  in  a  state  court  that  his  testimony  in  any  prosecution  in  the 

he    had    been    an    abettor    of    a    person '  courts  of  the  United  States  and   would 

charged  with  a  violation  of  the  criminal  be   no    answer    to    a    prosecution    which 

laws   of  the  state.     Ballmann  v.  Fagin,  might  be  instituted  in  state  courts,  which 

(1906)   200  U.  S.  186,  26  S.  Ct.  212,  50  are  hot  created  by  the  Acta  of  Congress, 

U.  S.    (L.  ed.)   433.  and  which  prescribe  their  own  rules  or 

.  proceeding     independently    of     Congress, 

A  witness  under  examination  before  a  and    would   therefore   not   provide   com- 

xeferee    in    bankruptcy    cannot   be    com-  plete  protection.    In  re  Nachman,  (1902) 

pelled  to  answer  a  question  the.  answer  to  114  Fed.  996.    See  also  U.  S.  v.  Lombardo, 

which  he  claims  will  criminate  him.    No  (1915)   228  Fed.  980. 
Act  of  Congress  can  deprive  a  citizen  of 

4.  Grant  of  Immunity  in  Particular  Statutes. — a.  Section  860,  B.  S.— 
Section  860,  R.  S.,  providing  that  "  no  pleading  of  a  party,  nor  any  discov- 
ery of  evidence  obtained  from  a  party  or  witness  by  means  of  a  judicial  pro- 
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ceeding  in  this  or  any  foreign  country,  shall  be  given  in  evidence,  or  in  any 
manner  used  against  him  or  his  property  or  estate,  in  any  court  of  the 
United  States,  in  any  criminal  proceeding,  or  for  the  enforcement  of  any 
penalty  or  forfeiture,  provided,  that  this  section  shall  not  exempt  any  party 
or  witness  from  prosecution  and  punishment  for  perjury  committed  in  dis- 
covering or  testifying  as  aforesaid/ '  must  be  construed  as  declaring  that  no 
evidence  obtained  from  a  witness  by  means  of  a  judicial  proceeding  shall  be 
given  in  evidence,  or  in  any  manner  used  against  him  or  his  property  or 
estate,  in  any  court  of  the  United  States,  in  any  criminal  proceeding,  or  for 
the  enforcement  of  any  penalty  or  forfeiture.  But  it  could  not,  and  would 
not,  prevent  the  use  of  his  testimony  to  search  out  other  testimony  to  be  used 
in  evidence  against  Him  or  his  property,  in  a  criminal  proceeding  in  such 
court.  It  could  not  prevent  the  obtaining  and  the  use  of  witnesses  and 
evidence  which  should  be  attributable  directly  to  the  testimony  he  might 
give  under  compulsion,  and  on  which  he  might  be  convicted,  when  other- 
wise, and  if  he  had  refused  to  answer,  he  could  not  possibly  have  been  con- 
victed.   Such  protection  is  not  coextensive  with  the  constitutional  provision. 

Counselman   t>.  Hitchcock,    (1892)    142  830;  Etc  p.  Irvine,    (1896)   74  Fed.  964. 

U.  S.  560,  12  S.  Ct.  547,  35  U.  S.    (L.  But  see  U.  S.  v.  Brown,   (1871)   1  Sawy. 

ed.)  1110.    See  also  In  re  CShea,  (1908)  (U.   S.)    531,  24   Fed.   Cas.   No.   14,671; 

166  Fed.  180;  La  Bourgogne,   (1900)    104  In  re  Phillips,   (1869)    10  Int.  Rev.  Rec. 

Fed.  823;  U.  S.  v.  Bell,   (1897)   81  Fed.  107,  19  Fed.  Cas.  11,097. 

I.  Bankruptcy  Act  of  1898. — Under  this  clause,  where  a  person  is  under 
examination  before  a  referee  in  bankruptcy  he  is  not  obliged  to  answer  ques- 
tions when  he  states  that  his  answers  might  tend  to  criminate  him ;  and  this 
is  true  notwithstanding  a  section  of  the  Bankrupt  Act  provides  that  "  no 
testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding." 

In  re  Rosser,  (1899)  96  Fed.  305.    See  When  the  situation  is  such  as  seems  to 

also  In  re  Shera,  (1902)  114  Fed.  207.;  put  him  in  any  ha£ard  the  bankrupt  can 
In  re  Walsh,    (1900)    104  Fed.   518;   In    .  avail  himself  of  the  privilege  of  refusing 

re  Scott,  (1899)  95  Fed.  815;  In  re  Feld-  to    incriminate    himself.      In    re    Shera, 

stein,     (1900)     103    Fed.    269.      But    in  (1902)    114  Fed.  207. 
Mackel  t\  Rochester,  (1900)  102  Fed.  317, 

the  court  said :  "  The  testimony  which  Under  an  Act  of  Congress  relating  to 
he  may  be  compelled  to  give  includes  any  bankruptcy,  a  bankrupt  cannot  be  corn- 
matter  within  hi 8  knowledge  which  is  nelled  to  produce  his  books  and  papers, 
relevant  to  the  transaction  under  inveati-  when  he  alleges,  and  it  does  not  clearly 
gation  and  material  to  its  determination.  appear  to  the  contrary,  that  the  schedules, 
If,  in  giving  such  testimony,  he  exposes  books,  etc.,  would  be  competent  and  rele- 
himself  to  prosecution  and  penalty,  he  is  vant  evidence  against  Mm  on  the  trial 
within  the  protection  of  the  statute,  and  of  an  indictment  pending  in  a'  state  court, 
upon  any  such  prosecution  is  authorized  charging  him  with  the  crime  of  fraudu- 
to  plead  as  a  bar  thereof  that  under  the  lcntly  removing,  secreting,  and  disposing 
compulsion  of  this  section  he  gave  the  of  property  and  with  the  crime  of  grand 
criminating  testimony."  And  see  In  larceny  in  the  first  degree  in.  obtaining 
re  Franklin  Syndicate,  (1900)  114  Fed.  goods,  upon  false  pretenses.  In  re  Ranter, 
209,  (1902)   117  Fed.  356, 
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Examination  of  books  and  papers  to 
teat  claim  of  privilege. — Where  a  bank- 
rupt pleads  this  privilege,  he  should  be 
required  to  bring  the  books  and  papers 
which  he  alleges  contain  the  incriminat- 
ing evidence  before  either  the  court  or 
referee  in  bankruptcy;  and,  when  it  is 
made  to  appear  that  his  plea  is  well 
founded,  the  court  can  make  such  order 
in  the  case  as  will  fully  protect  him  from 
discovery  of  such  evidence,  and  at  the 
same  time,  if  possible,  enable  the  trustee 
to  obtain  such  information  from  the  books 
as  is  always  necessary  and  indispensable 
in  the  settlement  of  bankrupt  estates. 
In  re  Hess,  (1905)  134  Fed.  113.  See 
also  In  re  Hark,   (1905)    136  Fed.  986. 

When  witnesses  testify  that  an  exam- 
ination  of   the  books   shows  nothing   in 


them  tending  to  incriminate  the  bank- 
rupt, and  that  the  books  were  properly 
and  carefully  kept,  the  bankrupt  may  be 
compelled  to  produce  .  them  before  the 
referee.  In  re  Hess,  (1905)  136  Fed. 
988. 

A  trustee  charged  by  a  referee  with 
misappropriating  funds  of  the  estate, 
through  alteration  of  checks  after  they 
had  been  countersigned  by  the  referee", 
may  decline  to  answer  a  question  the 
answer  to  which  might  tend  to  criminate 
him  the  Bankruptcy  Aot  affords  no  im- 
munity excepting  with  reference  to  tire 
testimony  of  a  bankrupt.  In  re  Smi% 
(1902)   112  Fed.  509. 


c.  Interstate  Commerce  Commission  Act. — An' Act  of  Congress  whici 
provides  that  "  no  person  shall  be  excused  from  attending  and  testifying  b+ 
from  producing  books,  papers,  tariffs,  contracts,  agreements,  and  doctr- 
ments  before  the'  interstate  commerce  commission,  or  in  obedience  to  the 
subpoena  of  the  commission,  •  • '  •  *  on  the  ground  or  for  the  reason  th&t 
the  testimony  or  evidence,  documentary  or  otherwise,  required  of  him,  may 
tend  to  criminate  him  or  subject  him  to  a  penalty  or  forfeiture;  but  no 
person  shall  b£  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter  or  thing,  concerning  which  he  may 
testify,  or  produce  evidence,  documentary  or  otherwise,  before  said  commis^ 
sion,  or  in  obedience  to  its  subpoena,  or  the  subpoena  of  either  of  them,  or  hi 
any  such  case  or  proceeding, "  is  not  incompatible  with  this  clause. 


Brown  c.  Walker,  (1896)  161  U.  S. 
593,  16  S.  Ct..644,  40  TJ.  S.  (L.  ed.)  819, 
by  a  bare  majority  oi  the  court,  wherein 
the  court  said:  "Stringent  as  the  gen- 
eral rule  is,  however,  certain  Glasses  of 
cases  have  always  been  treated  as  not 
falling  within  the  reason  of  the  rule,  and,, 
therefore,  constituting  apparent  excep- 
tions. When  examined,  these  cases  will 
all  be  found  to  be  based  upon  the  idea 
that,  if  the  testimony  sought  cannot  pos- 
sibly be  used  as  a  basis  for,  or  in  aid 
of,  a  criminal  prosecution  against  the 
witness,  the  rule  ceases  to  apply,  its  ob- 
ject being  to  protect  the  witness  himself 
and  no  one' else' — much  less  that  it  shall 
be  made  use  of  as  a  pretext  for  securing 
immunity  to  others."  Affirming  (1895) 
70  Fed.  46.  See  also  Interstate  Commerce 
Commission  v.  Baird,  (1904)  194  U.  S. 
45,  24  S.  Ct.  563,  48  U.  S.  (h.  ed.)  860. 
But  see  U.  S.  &  James,  (1894)  60  Fed. 
257. 

:--  «  it* a'  a.—  tV  ; ' — !";  jl  c" 


See  also  Hale  v.  Henkel,  (1906)  201  U. 
S.  43,:  26  S.  Ct.  370,  50  U.  S.  (L.  ed.) 
652,  and  Nelson  r.  U.  S.,  (1906)  20} 
TJ.  S.  92,  26  S.  Ct.  358,  50  U.  S.  (L.  ed.) 
673,  as  to  the  proviso  to  the  general  apL 
propriation  Act  of  February  25,  1903  (32 
Stat,  at  L.  854-904,  chap.  755),  which  is 
almost  the  exact  language  of  the  above 

act. 

i 

The  Act  of  Congress  of  February  11. 
1893,  conferring  immunity  in  certain 
cases  has  been  construed  as  bestowing 
immunity  only  to-  witnesses  who  are  ibv 
willing  or  involuntary  ones,  and  not  tb 
witnesses  giving  testimony  without  the 
assertion  of  the  constitutional  privilege, . 
or  declining  to-  give  it  upon  any  ground 
other  than  because  of  its  incriminating 
tendency.  U.  S.  t>.  Elton,  (1915)  322 
Fed.  428. 
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XTTT.  When  May  Not  Be  Compelled  to  Testify 

1.  Evidence  May  Be  Used  Not  Only  in  Pending  but  in  Future  Prosecu- 
tions.—  The  fact  that  no  prosecution  is  now  pending  against  the  bankrupt 
is  no  answer  to  his  right  to  claim  this  constitutional  privilege.  The  meaning 
of  the  constitutional  provision  is  not  simply  that  he  shall  not  be  compelled 
to  produce  books  and  papers  which  may  contain  evidence  tending  to 
incriminate  him  in  a  pending  prosecution  for  a  criminal  offense  against 
him,  but  its  object  is  to  insure  him  against  such  compulsory  production  of 
his  books  and  papers  containing  incriminating  evidence  in  any  proceeding 
or  investigation,  whether  such  compulsory  disclosure  is  sought  directly  to 
establish  his  guilt,  or  indirectly  and  incidentally  for  the  purpose  of  prov- 
ing facts  involved  in  an  issue  between  other  parties.  If  the  disclosure  thus 
made  would  be  capable  of  being  used  against  him  as  a  confession  of  crime, 
or  an  admission  of  facts  tending  to  prove  the  commission  of  an  offense  by 
himself,  in  any  prosecution  then  pending  or  that  might  be  brought  against 
him  thereafter,  such  disclosure  would  be  an  accusation  of  himself,  within 
the  meaning  of  the  constitutional  provision* 

In  re  Hess,  (1905)  184  Fed.  100. 

2.  Testimony  Leading  to  Other  Information.— A  person  cannot  be  com- 
pelled to  disclose  facts  before  a  court  or  a  grand  jury  which  might  subject 
him  to  a  criminal  prosecution  or  his  property  to  forfeiture,  though  a  statute 
declares  that  no  evidence  obtained  from  him  shall  be  given  in  evidence,  or 
in  any  manner  used  against  him  or  his  property  or  estate  in  any  court  of  the 
United  States  in  any  criminal  proceedings  or  for  the  enforcement  of  any 
penalty  or  forfeiture.  While  such  a  statute  would  protect  him  from  the  use 
of  his  testimony  against  him  or  his  property,  in  any  prosecution  against 
him  or  his  property,  it  could  not  and  would  not  prevent  the  use  of  his 
testimony  to  search  out  other  testimony  to  be  used  in  evidence  against  him 
or  his  property  in  a  criminal  proceeding  in  a  court  of  the  United  States. 

Coumelman  v.  Hitchcock,    (1892}    142  may   nevertheless   point   to   other   infor- 

U.  S.  564,  12  S.  Ct.  195,  36  U.  8.  (L.  ed.)  mation    not    otherwise    to    be    obtained, 

1110,  reversing  In  re  Couneelman,  (1890)  which,  when  obtained,  may  be  used,  and 

44    Fed.    268.     See   also   In   re   Harris,  successfully  used,  againet  him,  is  not  a 

(1911)   221  U.  S.  274,  31  S.  Ct.  557,  55  valid  ground  of  objection.    In  re  Phillip* 

U.  S.  (L.  ed.)   732.  (1869)  10  Int  Bey.  Bee.  107,  19  Fed.  Cos. 


That    although   answers  cannot  them- 
selves be  used  against  the  witness,  they 


No.  11,097. 


8.  Requiring  Production  of  Private  Books  and  Paper*  —  a.  In  General. 
-The  A<?t  of  June  22,  1874,  so  far  as  it  authorizes  an  order  requiring  the 
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production  of  books  and  papers  in  actions  for  penalties  and  forfeitures, 
violates  this  clause. 


Boyd  c.  U.  S.,  (1886)  116  U.  &  638, 
6  S.  Ct.  524,  29  U.  S.  (L.  ed.)  746, 
wherein  the  court  said  there  is  an  inti- 
mate relation  between  the  Fourth  and 
Fifth  Amendments.  "  They  throw  great 
light  on  each  other.  For  the  *  unreason- 
able searches  and  seizures '  condemned  in 
the  Fourth  Amendment  are  almost  al- 
ways made  for  the  purpose  of  compelling 
a  man  to  give  evidence  against  himself, 
which  in  criminal  cases  is  condemned  in 
the  Fifth  Amendment;  and  compelling  a 
man  '  in  a  criminal  case  to  be  a  witness 
against  himself/  which  ia  condemned  in 
the  Fifth  Amendment,  throws  light  on 
the  question  as  to  what  is  an  '  unreason- 
able search  and  seizure '  within  the  mean- 
ing of  the  Fourth  Amendment.  And  we 
have  been  unable  to  perceive  that  the 
seizure  of  a  man's  private  books  and 
papers  to  be  used  in  evidence  against 
him  is  substantially  different  from  com- 
pelling him  to  be  a  witness  against  him- 
self.' Reversing  U.  S.  v.  Boyd,  (1885)  24 
Fed.  600,  692.  See  also  Blum  v.  State, 
(1902)  94  Md.  382,  51  Atl.  26,  56  L.  K. 
A.  322. 

But  see  U.  S.  v.  Distillery  No.  Twenty- 
Eight,  (1875)  6  Biss.  (U.  S.)  483,  25 
Fed.  Cas.  No.  14,966,  wherein  it  was  held 
that  an  order  under  the  fifth  section  of 
the  Act  of  June  22,  1874,  providing  for 
the  production  of  books,  papers,  etc., 
"in  all  Buits  and  proceedings  other  than 
criminal,  arising  under  any  of  the  rev- 
enue laws  of  the  United  States/'  was  not 
unconstitutional  under  this  clause,  as 
such  a  proceeding  was  entirely  independ- 
ent of  any  criminal  prosecutions  and  the 
books  and  papers  could  only  be  used  in 
the  particular  action. 

In  possession  of  counsel. —  Whether  an 
attorney  can  be  compelled  to  produce 
books  and  papers  belonging  to  his  client 
and  in  the  attorney's  possession,  will  de- 
pend upon  whether  the  client  could  re- 
fuse to  produce  them.  Grant  v.  U.  S., 
(1913)  227  U.  S.  74,  33  S.  Ct.  190,  67 
U.  S.    (L.  ed.)    426. 

The  admission  in  evidence  of  papers 
taken  from  the  person  of  a  defendant  in 
a  criminal  case  is  not.  a  violation  of  the 
Fifth  Amendment  that  no  person  "  shall 
be  compelled  in  any  criminal  case  to  be 
a  witness  against  himself."  State  0. 
Sharpless,  (1908)  212  Mo.  176,  111  S.  W. 
69. 

Papers  deposited  in  a  bank. — The  presi- 
dent of  an  insolvent  bank  brought  a  bill 
against  the  receiver  to  obtain  possession 
o(  a,   trunk   alleged   to  eontain   private 


papers.  The  bill  alleged  that  the  plain1 
tiff  deposited  in  the  vaults  of  the  bank 
certain  private  and  personal  books, 
papers,  and  other  documents,  which  were 
never  the  property  of  the  bank,  and  that 
some  of  the  papers  were  then  in  a  trunk, 
to  which  he  held  the  key;  that  the  trunk 
was  in  the  vault  when  the  bank  was 
closed  by  order  of  the  comptroller,  and 
that  the  receiver  had  since  held  it,  and 
refused  to  pass  it  to  the  plaintiff;  that 
the  papers  were  personal  in  their  nature, 
and  necessary  to  a  settlement  of  his  busi- 
ness affairs;  that  he  was  charged  with 
viblations  of  the  law,  and  that  the  gov- 
ernment attorney  was  about  to  issue  a 
summons  calling  the  defendant,  before  the 
grand  jury  with  the  papers  in  question ; 
that  he  was  without  adequate  remedy 
at  law,  and  therefore  sought  the  inter- 
position of  a  court  of  equity.  The  evi- 
dence of  the  cashier  tended  to  show  that 
the  trunk  in  question  was  kept  in  the 
bank  and  not  elsewhere,  as  the  private 
trunk  of  the  plaintiff,  but  witness  had  no 
knowledge  of  the  contents.  As  the  plain-, 
tiff  asked  for  affirmative  relief,  and  from 
the  character  of  the  possession  it  was 
considered  that  the  court  should  know, 
in  a  general  way,  what  the  trunk  con- 
tained, an  order  was  made  appointing  a 
master,  and,  after  examination  by  the 
master  of  the  contents  of  the  trunk  in  the 
presence  of  no  one,  such  papers  as  were 
the  property  of  the  bank,  and  not  ma- 
terial to  the  issue  suggested  by  the  dis- 
trict attorney,  were  to  be  delivered  to  the 
receiver;  such  as  were  private,  and  were 
not  the  property  of  the  bank,  together 
with  such  as  were  material  to  be  intro- 
duced by  the  plaintiff  on  his  own  behalf, 
were  to  be  delivered  to  the  plaintiff; 
and  such  as  were  not  included  in  those 
two  classes,  and  in  the  judgment  of  the 
master  were  or  might  be  material  to  the 
issue  suggested  by  the  district  attorney, 
were  to  be  sealed  and  held  for  further 
orders.  Potter  v.  Beal,  (1892)  49  Fed. 
793. 

When  United  States  has  an  interest. — 
An  Act  of  Congress  authorizing  a  super- 
visor of  internal  revenue  to  compel  banks 
to  permit  an  inspection  of  their  books 
and  papers  connected  with  a  public  busi- 
ness, in  which  the  United  States  has  an 
interest  in  the  collection  of  revenue,  is 
constitutional.  Stan  wood  v.  Green, 
(1870)  2  Abb.  (U.  S.)  184,  22  Fed.  Cas. 
No.  13,301. 

A  proceeding  under  a  revenue  act.  to 
compel  a  person  to  produce  his  books  for 
examination  by  an  assessor  is  a  civH 
and  not  a  criminal  proceeding,  and  does 
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not  infringe  this  clause,  and  if  the  dig-  manner  before  any   court  of  the  United 

closures  might  tend  to  criminate  him,  the  States    or    any    officer    thereof.      In   re 

objection  has  no  force  when  an  existing  Strouae,  (1871)   1  Sawy.  (U.  S.)   605,23 

statute  provides  that  disclosures  and  evi-  Fed.    Cas.    No.    13,548.      But    see   Jtipra, 

dence  obtained  by  means  of  any  judicial  p.  390,  Grant  of  Immunity  in  Particular 

proceeding    from    any    party    or  witness  *  Statutes  —  Section  860,  R.  B. 
shall  not  be  used   against   him   in   any 

6.  Calling  fob  Incriminating  Document  in  Presence  of  Jury. —  Call- 
ing upon  a  defendant  in  the  presence  of  the  jury,  by  direction  of  the  court, 
to  produce  a  document  which  would  have  been  self -incriminating,  was  an 
infraction  of  his  constitutional  rights  within  the  meaning  of  this 
amendment. 

McKnight  17.  U.  S.,  (1002)  115  Fed.  081. 

c.  In  Bankruptcy  Proceedings. — An  order  by  a  district  court  that  a 
bankrupt  should  deposit  his  books  of  account  in  the  office  of  the  receiver, 
there  to  remain  in  the  custody  of  the  bankrupt,  the  latter  to  afford  the 
receiver  free  opportunity  to  inspect  the  same,  but  the  receiver  to  use  and 
to  permit  them  to  be  used  only  for  the  purpose  of  the  civil  administration 
of  the  estate,  and  not  for  any  criminal  proceeding,  touches  no  constitutional 
rights. 

In  re  Harris,  (1911)  221  U.  S.  274,  31  not  to  be  compeUed  to  be  a  witness 
S.  Ct.  557,  55  U.  S.  (L.  ed.)  732,  the  against  oneself  is  not  a  right  to  appro- 
court  saying:  "The  question  is  not  of  priate  property  that  may  tell  one's  story." 
testimony  but  of  surrender  —  not  of  com- 
pelling the  bankrupt  to  be  a  witness  The  use  of  books  transferred  by  a  bank- 
against  himself  in  a  criminal  case,  prea-  rupt  to  the  trustee  in  accordance  with 
ent  or  future,  but  of  compelling  him  to  the  provisions  of  the  Bankruptcy  Act., 
yield  possession  of  property  that  he  no  in  their  production  before  the  grand  jury 
longer  is  entitled  to  keep.  "  If  a  trustee  and  the  petit  jury  on  a  charge  against 
had  been  appointed,  the  title  to  the  books  the  bankrupt  for  concealing  money  from 
would  have  vested  in  him  by  the  express  his  trustee,  does  not  deny  him.  any  right 
terms  of  section  70,  and  the  bankrupt  guaranteed  by  this  amendment.  Johnson 
could  not  have  withheld  possession  of  t;.  U.  S.,  (1913)  228  U.  S.  457,  33  S.  Ct. 
what  he  no  longer  owned,  on  the  ground  572,  57  U.  S.  (L.  ed.)  919,  47  L.  R.  A. 
that  otherwise  he  might  be  punished.  (N.  S.)  263,  citing  and  qualifying  In  re 
That  is  one  of  the  misfortunes  of  bank-  Harris,  (1911)  221  U.  S.  274,  31  S.  Ct. 
ruptcy   if   it   follows   crime.     The    right  657,  55  U.  S.   (L.  ed.)   729. 

4.  A  Proper  Question  in  a  Series  Having  Tendency  to  Criminate. — 

When  there  is  a  series  of  questions,  one  who  is  under  commitment  for 
refusal  to  answer  all  cannot  be  denied  relief  because  one  of  them  did  not 
call  for  a  criminating  answer.  If  it  is  one  step  having  a  tendency  to  crimi- 
nate him,  he  is  not  compelled  to  answer. 

Foot  v.  Buchanan,    (1902)    113  Fed.  161. 

5.  Examination  of  Officer  Charged  with  Misconduct.— An  inquisitorial 
examination,  under  oath,  of  an  officer  charged  with  misconduct,  whether 
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amounting  to  an  indictable  offense  or  only  to  his  discredit  as  such  officer, 
infringes  the  spirit,  if  not  the  letter,  of  this  amendment. 

U.  S.  v.  Collins,  (1873)   1  Woods  (U.  S.)  499,  25  Fed.  Cas.  No.  14,837. 

6.  Requiring  Oath  of  Loyalty.—  The  Act  of  Congress  of  Jan.  24,  1865, 
prescribing  an  oath  to  be  taken  before  any  person  could  be  admitted  as  an 
attorney  and  counselor  at  the  bar  of  any  of  the  courts  of  the  United  States, 
that  the  deponent  has  never  voluntarily  borne  arms  against  the  United 
States  since  he  has  been  a  citizen  thereof ;  that  he  has  not  voluntarily  given 
aid,  countenance,  counsel,  or  encouragement  to  persons  engaged  in  armed 
hostility  thereto ;  that  he  has  never  sought,  accepted,  or  attempted  to  exer- 
cise the  functions  of  any  office  whatsoever,  under  any  authority,  or  pre- 
tended authority,  in  hostility  to  the  United  States;  that  he  has  not  yielded 
a  voluntary  support  to  any  pretended  government,  authority,  power,  or  con- 
stitution, within  the  United  States,  hostile  or  inimical  thereto ;  and  that  he 
will  support  and  defend  the  Constitution  of  the  United  States  against  all 
enemies,  foreign  or  domestic,  and  will  bear  true  faith  and  allegiance  to  the 
same,  was  held  to  be  void,  as  it  compelled  such  person  to  be  a  witness  against 
himself. 

In  re  Shorter,  (1865)  22  Fed.  Cas.  No.  12,811.  See  also  Matter  of  Baxter,  (1866) 
5  Am.  L.  Reg.  N.  S.  159,  2  Fed.  Cas.  No.  1,118. 

XIV.  When  May  Be  Compelled  to  Testify 

1.  Prosecution  Barred. —  This  clause  does  not  impair  the  obligation  of  a 
witness  to  testify  if  a. prosecution  against  him  be  barred  by  the  lapse  of  time, 
a  pardon,  or  by  the  statutory  enactment. 

Robertson  v.  Baldwin,    (1897)    165  U.  The  criminality  provided  against  is  a 

S.  281,  17  S.  Ct.  326,  41  U.  S.   (L.  ed.)  present,   not   a   past,   criminality.     Hale 

715,  citing  Brown  t\  Walker,  (1896)   161  t?.  Henkei,  (1906)  201  U.  S.  43,  26  S.  Ct. 

U.  S.  591,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  370,  50  U.  S.   (L.  ed.  652. 
819. 

2.  Testimony  Tending  to  Degrade. —  That  testimony  may  tend  to  degrade 
a  witness  in  public  estimation  does  not  exempt  him  from  the  duty  of  dis- 
closure, if  the  proposed  testimony  is  material  to  the  issue  on  trial.  The 
design  of  the  constitutional  privilege  is  not  to  aid  the  witness  in  vindicating 
his  character,  but  to  protect  him  against  being  compelled  to  furnish  evidence 
to  convict  him  of  a  criminal  charge.  If  he  secures  legal  immunity  from 
prosecution,  the  possible  impairment  of  his  good  name  is  a  penalty  which  it 
is  reasonable  he  should  be  compelled  to  pay  for  the  common  good.    If  it  be 
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once  conceded  that  the  fact  that  his  testimony  may  tend  to  bring  the  witness 
into  disrepute,  though  not  to  incriminate  him,  does  not  entitle  him  to  the 
privilege  of  silence,  it  necessarily  follows  that  if  it  it  also  tends  to  incrim- 
inate, but  at  the  same  time  operates  as  a  pardon  for  the  offense,  the  fact 
that  the  disgrace  remains  no  more  entitles  him  to  immunity  in  this  case 
than  in  the  other. 


Brown  v.  Walker,  (1896)  161  U.  S. 
605,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  819, 
affirming    (1895)    70  Fed.   46.     See   also 


Mackel    v.    Rochester,    (1900)     102   Fed. 
314. 


3.  Exhibition  of  Body  or  Clothing  of  Prisoner —  On  a  question  whether 
a  blouse  belonged  to  the  prisoner,  an  objection  under  this  amend- 
ment to  the  testimony  of  a  witness  that  the  prisoner  put  it  on:  and  it  fitted 
him,  cannot  be  sustained. 


Holt  i?.  U.  S.,  (1910)  218  U.  S.  245, 
81  S.  Ct.  2,  54  U.  S.  (L.  ed.)  1021,  20 
Ann.  Cas.  1235,  the  court  saying:  ''But 
the  prohibition  of  compelling  a.  man  in  a 
criminal  court  to  be  witness  against  him- 
self is  a  prohibition  of  the  use  of  physi- 
cal or  moral  compulsion  to  extort  com- 
munications from  him,  not  an  exclusion 
of  his  body  as  evidence  when  it  may  be 
material      The    objection    in    principle 


would  forbid  a  jury  to  look  at  a  prisoner 
and  compare  his  features  with  a  photo- 
graph in  proof.  Moreover,  we  need  not 
consider  how  far  a  court  would  go  in  com- 
pelling a  man  to  exhibit  himself.  For 
when  he  is  exhibited,  whether  voluntarily 
or  by  order,  and  even  if  the  order  goes 
too  far,  the  evidence,  if  material,  is  com- 
petent." 


XV.  Waiver  of  Privilege 

1.  In  General. —  The  privilege  secured  by  this  clause  is  purely  personal, 
and  may  be  waived. 


In  re  Tracy,  ( 1910)  177  Fed.  532,  hold- 
ing that  when  a  bankrupt  surrenders 
books  and  papers  to  the  trustee  in  bank- 
ruptcy without  claim  of  privilege,  he 
waives  his  privilege  as  to  amy  use  to 
which  such  books  and  papers  may  be  put, 
and  this  includes  the  use  that'  may  be 
made  of  them  by  state  officers  in  sup- 
port of  a  criminal  prosecution. 

Waiver  of  privilege  under  Act  of  1878. 
—  Under  the  Act  of  Congress  of  March 
16,  1878,  providing  that  a  person  charged 
with  an  offense  "  shall  at  his  own  re- 
quest but  not  otherwise  be  a  competent 
witness.  And  his  failufe  to  make  such 
a  request  shall  not  create  any  presump- 
tion against  him,"  if  a  defendant  testifies 
in  part,  the  waiver  is  complete,  and  when 
it  has  been  made  the  defendant  is  no 
longer  under  the  protection  of  the  amend- 
ment. Diggs,  p.  U.  S.,  (1915)  220  Fed. 
545,  in  which  case  the  court  sustained  an 
instruction  as  follows:     "A  defendant  is 


not  required  under  the  law  to  take  the 
witness  stand.  He  cannot  be  compel  1' 
to  testify  at  all,  and  if  he  fails  to  do  so 
no  inference  unfavorable  to  him  may  be 
drawn  from  that  fact,  nor  is  the  prosecu- 
tion permitted  in  that  case  to  comment 
unfavorably  upon  the  defendant's  silence; 
but  where  a  defendant  elects  to  go  upon 
the  witness  stand  and  testify,  he  then 
subjects  himself  to  the  same  rule  as  that 
applying  to  any  other  witness,  and  if  he 
has  failed  to  deny  or  explain  acts  of  an 
incriminating  nature  that  the  evidence 
of  the  prosecution  tends  to  establish 
against  him,  such  failure  may  not  only  be 
commented  upon,  but  may  be  considered 
by  the  jury  with  all  the  other  circum- 
stances in  reaching  their  conclusion  as 
to  his  guilt  or  innocence,  since  it  is  a 
legitimate  inference  that,  could  he  have 
truthfully  denied  or  explained  the  in- 
criminating evidence  against  him,  he 
would  have  done  so."  But  compare 
Balliet  v.  U.  S.,  (1904)    129  Fed.  689. 
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2.  Subject  to  Cross-examination. — A  defendant  who  voluntarily  takes 
the  stand  in  his  own  behalf,  thereby  waiving  his  privilege,  may  be  sub- 
jected to  a  cross-examination  concerning  his  statement. 


Powers  v.  U.  S.,  (1912)  223  U.  S.  303, 
32  S.  Ct.  281,  56  U.  S.  (L.  ed.)  448; 
Reagan  v.  U.  S.,  (1895)  157  U.  S.  301, 
15  8.  Ct.  610,  39  U.  S.   (L.  ed.)   709. 

If  the  witness  elects  to  waive  his  priv- 
ilege, as  he  may  doubtless  do,  since  the 
privilege  is  for  his  protection  and  not  for 
that  of  other  parties,  and  discloses  his 
criminal  connections,  he  is  not  permitted 
to  stop,  but  must  go  on  and  make  a  full 
disclosure.    Brown  v.  Walker,  (1896)   161 


U.  S.  597,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.) 
819.  See  also  Sawyer  v.  U.  S.,  (1906) 
202  U.  S.  165,  26  S.  Ct.  675,  50  U.  8. 
(L.  ed.)  972,  6  Ann.  Cas.  269. 

A  bankrupt  cannot  claim  the  protection 
of  the  constitutional  privilege  in  case  a 
question  is  clearly  cross-examination  of 
what  he  had  volunteered  himself,  either  in 
his  petition  and  schedules,  or  any  testi- 
mony he  had  already  given.  In  re  Walsh, 
(1900)   104  Fed.  518. 


XVI.  Tender  of  Pardon 

As  a  pardon  tendered  by  the  President  is  not  effective  until  accepted,  a 
person  to  whom  a  pardon  has  been  tendered  may  refuse  it  and  still  refuse 
to  testify  on  the  ground  that  his  testimony  may  have  an  incriminating  effect. 

Burdick  «.  U.  S.,  (1915)   236  U.  S.  79,  35  S.  Ct.  267,  59  U.  S.   (L.  ed.)  47* 


XVII.  Liability  for  Perjury 

A  statute  guaranteeing  immunity  in  compelling  the  giving  of  testimony, 
does  not  bar  a  prosecution  for  perjury  for  false  swearing. 


Cameron  v.  U.  S.,  (1914)  231  U.  S.  710, 
34  S,  Ct.  244,  59  U.  S.  (L.  ed.)  448; 
Glickstedn  v.  U.  S.,  (1911)  222  U.  S.  139, 
32  S.  Ct.  71,  56  U.  S.   (L.  ed.)    128. 

If  a  citizen  fully  cognizant  of  his  priv- 
ilege abandons  it  under  compulsion  or 
otherwise,  and  essays  to  speak  under  oath 
before  an  authorized  officer,  he  must 
speak  the  truth,  and  may  be  prosecuted 


for  perjury  if  he  does  not.  Before  that 
principle  can  be  invoked,  it  must  appear, 
as  it  must  appear  in  all  cases  of  abandon- 
ment and  waiver  of  rights,  that  the  aban- 
donment was  knowingly  and  understand- 
in  gly  made,  and  that  *  no  undue  advan- 
tage was  taken  of  the  ignorance  of  the 
victim  of  inquisitorial  investigation  in 
the  process  of  his  examination.  U.  S.  <?. 
Bell,  (1*7)  81  Fed.  840. 


AMENDMENT  V 

11  Nor  [shall  any  person]  be  deprived  of  life,  liberty,  or  property,  with, 
out  due  process  of  law."1 

I.  JsTot  a  Limitation  on  the  States,  411.  .     ; 

. ,  II.  Comparison  with  Fourteenth  Amendment,  411. 

III.  Affirmation  of  Principles  of  Common  Law,  ,411. 

IV.  Restraint  on   Executive,   Legislative,   and  Judicial   Depart- 

ments, 412. 
V.  Application  to  District  of  Columbia,  412. 
VI.  Operation  in  Acquired  Territory,  412. 
VII.  Application  to  Corporations,  413.  f 

VIII.  Application  to  Indians,  414.  ..»»... 

IX.  What  Constitutes  Due  Process  of  Law,  4l4. 

1.  In  General,  414. 

2.  ,Not  Necessarily  a  Proceeding  in  a  Court  of  Justice,  415. 
3    Trial  by  Jury  Not  Essential  to  "Due  Process,"  416! 

4.  Arraignment  and  Plea,  417. 

5.  Method  of  Impaneling  Jury,  417. 

6.  Prima  Facie  Effect  of  Findings  by  Inter  state  Commerce  Commit 

sion,  417. 

7.  Summary  Process,  417. 

8.  Imposing  Conditions  on  Right  to  Sue  to  Recover  Taxes  Illegally 
,   Collected,  418. 

9.  Preliminary  Hearing  in  Ejectment,  418. 

10.  Trial  by  Election  Board  for  Violation  of  Election  Law,  418. 

11.  Under  Military  Law,  418. 

12.  Necessity  of  Notice  and  Opportunity  to  Be  Heard,  418. 

a.  Notice  and  Opportunity  to  Be  Heard  in  Assessment*  for 

Local  Improvements,  418. 

(1)  In  General,  418. 

(2)  Notice  by  Publication,  419. 

b.  Effect  on  Cw^tructive  Notice  of  Amendment  of  Prayer  for 

Relief,  419. 

c.  Judgment  Against  Sureties  Without  Notice,  419. 

d.  Voluntary  Proceedings  in  Bankruptcy  Without   Notice  to 

Creditors,  419. 

e.  Order  in  Bankruptcy  Without  Notice,  420. 

/.  Appointment  of  Receiver  in  Bankruptcy  Without  Notice,  421. 

g.  Conclusiveness  of  Assessment  Against  Stockholders  of  Bank, 
421. 

h.  Right  to  Be  Heard  in  Proceedings  by  Agents  of  the  Govern- 
ment, 421. 

i.  On  Striking  Indians  from  Freedmen's  Rolls,  421. 

1 A  similar  clause,  as  an  inhibition  on  the  states,  is  contained  in  the  Fourteenth  Amendment 
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X.  Deprivation  of  Life  and  Liberty,  422. 

1.  Illegal  Grand  Jury,  422. 

2.  Arrest  and  Detention  by  Order  of  War  Department,  422. 

3.  Personal  Presence  of  Defendant  During  Trial,  422. 

4.  Arrest  and  Bail  in  Civil  Action,  423. 

5.  Right  to  Confer  with  Witnesses,  423. 

6.  Statutory,  Presumptions  and  Burden  of  Proof,  423. 

7.  Extradition,  423. 

8.  Deportation  of  Aliens,  424. 

a.  In  General,  424. 

6.  Executive  Officers  May  Determine  the  Right  to  Enter,  424. 

c.  Right  to  Presence  and  Advice  of  Counsely  426. 

d.  Putting  Burden  of  Proof  of  Right  to  Remain  on  Alien,  426. 

e.  Imprisonment  at  Hard  Labor  Before  Expulsion,  427. 

/.  Exacting  Penalty  of  One  Hundred  Dollars  for  Each  Vicior 
Hon,  427. 

9.  Commitment  of  Minor  to  Reformatory,  428. 

10.  Right  of  Appeal,  428. 

11.  Relation  of  Employer  and  Employee,  428. 

a.  Employers'  Liability  Acts,  428. 
6.  Regulating  Hours  of  Labor,  428. 

c.  Effect  of  Membership  in  Labor  Organizations,  429. 

d.  Regulation  of  Contracts  of  Seamen,  429. 

12.  Cancellation  of  Naturalization,  430. 

13.  Corvtracts  in  Violation  of  the  Constitution,  430. 

14.  Prohibiting  Gift  Enterprise  Business,  430. 

15.  Limiting  Compensation  of  Pension  Agents  and  Attorneys,  43l. 

16.  Restraining  Importation  of  Particular  Goods,  432. 

17.  Rights  under  Treaties,  432. 

XI.  Deprivation  of  Property,  432..  , 

1.  Destruction  of  Property,  432. 

a.  Illegally  Imported,  432.,  <-  . 

b*  Illegally  Acquired,  432. 
c.   Unregistered  Dogs,  432* 

2.  Power  of  Taxation,  433. 

a.  In  General,  433. 
fc.  Income  Tax,  433. 

c.  Corporation  Tax,  433. 

d.  Taa^ion  of  Property  Outside  of  Jurisdiction,  433. 

e.  Tax  on  Foreign-Built  Pleasure  Boats,  434.    w  , 

f.  Repealing  Vested  Exemption  from  Taxation,  434. 
0.  Distraint  for  Payment  of  Taxes,  435. 

h.  Ratifying  Collection  of  Illegal  Tariff  Duties,  435. 
i.  Assessments  for  Local  Improvements,  435. 

(1)  In  Gfeneral,  435. 

(2)  To  Be  Determined  by  Commissioners,  436. 
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(3)  Cost  Exceeding  Benefit,  436. 

(4)  For  a  Public  Park,  436. 

3.  Taking  Property  on  Forfeiture,  436. 

4.  Regulating  Railroads,  437. 

a.  Railroad  Rates,  437. 

(1)  In  General,  437. 

(2)  Abrogating  Railroad  Passes  Granted  for  Life,  437. 

b.  Commodity  Clause  of  Hepburn  Act,  437. 

a  Requiring  Railroads  to  Charge  Abandoned  Property  to  Ex- 
pense Account,  438. 

d.  Railroad  to  Provide  Sinking  Fund  to  Meet  Debts,  438. 

e.  Requiring  Railroad  to  Extend  Tracks,  438. 

f.  Requiring  Railroad  to  Pay  for  Lands  Sold  without  Right,  438. 

g.  Requiring  Railroad  to  Pay  Cost  of  Survey  of  Public  Land 

Granted,  439. 
h.  Connecting  Carriers,  439. 

(l)"Carmack   Amendment99    Making  Initial   Carrier 
Liable  for  Loss  or  Injury,  439. 

(2)  Regulating  Railroad  Terminal  Facilities,  440. 

(3)  Prohibiting  Trunk  Line  Allowing  Rebate  to  Tap 

IAne,  440. 

5.  Extending  Interstate  Commerce  Ad  to   Private  OH   Pipe  IAne 

Owners,  440. 

6.  Condition  to  Granting  Clearance  Papers  to  a  Vessel,  440. 

7.  Food  and  Drugs  Ad,  441. 

8.  Webb- Kenyon  Law,  441. 

9.  Escheat  to  United  States,  441.   ' 

10.  Seizure  of  Books  and  Papers  Relating  to  Alleged  Fraud  on  Rev- 

enue, 441. 

11.  Validating  Registration  of  Mortgages  as  Against  Judgment  Cred- 

itors, 442. 

12.  Forfeiture  of  Counterfeit  Coin,  442. 

13.  Distress  Warrant  Against  Defaulting  Officer,  442. 

14.  Deprivation  of  Use  of  the  Postal  Service,  443. 

15.  Statute  of  Limitations,  443. 

16.  Statutory  Limitation  of  Patent  Right,  443. 

17.  Giving  Unwarranted  Effed  to  Decision  of  State  Court,  44*. 

18.  Inspedion  of  Mining  Claim  to  Ascertain  Interest,  444. 

19.  Unequal  Licenses,  444. 

20.  Taking  Away  Right  of  Adion  for  False  Imprisonment,  445. 

21.  Right  to  Pradice  Law,  445. 

22.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nuisance,  446. 

23.  Prohibiting  Disposition  or  Encumbrance  of  Community  Prop- 

erty, 446. 

24.  Requiring  Property  in  Distrid  of  Columbia  to  be  Connected  with 

Drainage,  446. 
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I.  Not  a  Limitation  on  the  States 

The  process  which  is  meant  in  this  clause  is  federal  process. 

In  re  Mahon,  (1888)  34  Fed.  530.    See  etc.,  Ry.  Co.  v.  Lightheiser,    (1906)    168 

also  Bemis  t?.  Guirl  Drainage  Co.,   (Ind.  Ind.  438,  78  N.  E.  1033;  Barton  v.  Kim- 

1914)  182  Ind.  3G,  105  N.  E.  490;  School  merley,    (1905)    165   Ind.   609,   76   N.   E. 

Town    of    Windfall    City    t\    Somerville,  250,   112  Am.   St.   Rep.  252;   Jackson  V. 

(1914)   181  Ind.  463,  104  N.  E.  859,  Ann.  Breeland,  (1916)   103  S.  C.  184,  88  S.  E, 

Caa.  1916D  661;   Sinclair  v.  Gunzenhau-  128. 
ser,  (1912)   179  Ind.  78,  98  N.  E.  37,  100 

N.  E.  376;  Barrett  0.  State,  (1911)    175  -        That  this  amendment  is  not  a  limita- 

Ind.  112,  93  N.  E.  543;  Inland  Steel  Co.  tion  on  the  powers  of  the  states,  see  also 

c.  Yedinak,  (1909)  172  Ind.  423,  87  N.  E.  supra,  p.  363. 
229,  139  Am.  St.   Rep.  389;   Pittsburgh, 

II.  Comparison  with  Fourteenth  Amendment 

"  Even  if  there  were  any  constitutional  provision  applying  to  Congress 
like  the  fourteenth  amendment,  which  in  terms  prohibited  the  United  States 
from  denying  '  the  equal  protection  of  the  laws,'  nevertheless,  even  then  it 
would  follow  that  there  might  be  legislation  discriminatory  on  its  face,  yet 
constitutional  because  of  the  broad  rules  which  have  been  admitted  by  the 
Supreme  Court  with  reference  to  legislation  sustainable  by  reason  of 
classification.  It  is,  however,  necessary  to  observe  the  substantial  distinc- 
tion between  the  fifth  amendment,  which  is  obligatory  only  on  the  United 
States,  and  the  fourteenth  amendment,  which  is  obligatory  only  on  the 
states.  The  limitation  in  the  former  is  '  without  due  process  of  law.'  In 
the  fourteenth  amendment  this  limitation  is  accompanied  with  a  prohibi- 
tion of  the  denial  of  the  '  equal  protection  of  the  laws.'  Of  course,  the 
latter  expression  is  broader  than  the  former,  although  it  must  be  conceded 
that  thq  mere  denial  of  the  '  equal  protection  of  the  laws  '  might  run  into 
the  other  limitation.  It  is  plain,  nevertheless,  that  mere  discrimination  in 
certain  particulars  does  not  necessarily  have  this  effect.  '  Due  process  of 
law  '  as  understood  when  the  Constitution  was  adopted  did  not  prohibit 
the  establishment  of  special  commissions  or  the  assignment  of  special  judges 
for  trying  specific  offenders  so  long  as  there  was  compliance  otherwise  with 
the  rules  of  the  common  law.  Neither  does  it  always  entitle  persons  claim- 
ing mere  civil  rights  to  adjudications  by  strictly  judicial  tribunals." 

U.  a  ©.  New  York,  etc.,  R.  Co.,  (1908)   166  Fed.  742. 

m.  Affirmation  of  Principles  of  Common  Law 

This  amendment  only  announces  and  reaffirms  the  ancient  principles  of 
the  common  law,  and  prevents  them  from  being  unjustly  invaded  by  the 
power  of  the  federal  government. 

North  Carolina  v.  Vanderford,  (1888)  35  Fed.  282, 
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IV.  Restraint  on  Executive,  Legislative  and  Judicial  Departments 

The  judicial  department  of  the  government  is  necessarily  governed  in  the 
exercise  of  its  functions  by  the  rule  of  due  process  of  law. 

Hovey  t?.  Elliott,  (1897)   167  U.  S.  409,  the   plaintiff,    after   having   stricken  out 

17  S.  Ok  841,  42  U.  S.   (L.  ed.)   215,  in  the  defendant's   answer,   because  he  was 

which   it  was   held   that   the   court   was  guilty  of  contempt  in  neglecting  to  pay 

without  authority  to  enter  a  decree  for  into  court  a  certain  sum  of  money. 

The  article  is  a  restraint  on  the  legislative  as  well  as  on  the  executive  and 
judicial  powers  of  the  government,  and  cannot  be  so  construed  as  to  leave 
Congress  free  to  make  any  process  "  due  process  of  law,"  by  its  mere  wilL 

Murray    v.    Hoboken    Land,    etc.,    Co.,  property  without  due  process  of  law.    U. 

(1855)    18  How.  277,  15  U.  S.    (L.  ed.)  S.  t\  Adair,   (1907)    152  Fed.  737. 
372. 

The  naturalization  law  of   1906,  mak- 

Lmitation  on  grants  of  power — This  ing    the   acquisition    of    a   new   domicile 

clause  is  a  limitation  on  the  exercise  of  within   five   years   presumptive   of   fraud 

the   grants   of   power,   as   that    CongresB  in  procuring  a  certificate,  is  not  invalid 

cannot  so  regulate  commerce  with  foreign  as    an   encroachment    on   judicial   power, 

nations  and  among  the  several  states  as  U.  S.  V.  Luria,   (1911)    184  Fed.  643. 
to  deprive  any  person  of  life,  liberty  or 

V.  Application  to  District  of  Columbia 

All  the  guaranties  of  the  Constitution  respecting  life,  liberty,  and  prop- 
erty are  equally  for  the  benefit  and  protection  of  all  citizens  of  the  United 
States  residing  permanently  or  temporarily  within  the  District  of  Columbia, 
as  those  residing  in  the  several  states. 

Lappin  v.  District  of  Columbia,  (1903)  that    other    concerns    did    business    suffi- 

22  App.  Cas.    (D.  C.)    76.  ciently   large  in  volume  to  come  within 

the  meaning  of  the  statute,  and  there  is 

The  regulation  of  the  public  business  nothing    to    impeach   the   good    faith    of 

of  a  taxicab  company  in  the  city  of  Wash-  the  Commission,  or  to  give  this  company 

ington   by   the   Public   Utilities   Commis-  just  cause  for  complaint.    Terminal  Taxi- 

sion   will  not   be  held   to  be  discrimina-  cab  Co.  v.  Kutz,  (1916)  241  U.  S.  252,  36 

tory    where    the   ground    alleged   by    the  S.  Ct.  583,  60  U.  S.   (L.  ed.)   984. 
Commission  is  that  it  did  not   consider  .  i 


VI.  Operation  in  Acquired  Territory 

The  provision  in  the  resolution  annexing  the  Hawaiian  Islands  that  the 
municipal  legislation  not  "  contrary  to  the  Constitution  of  the  United 
States  "  should  remain  in  ferce,  was  not  intended  to  abolish  at  once  the 
criminal  procedure  theretofore  in  force  upon  the  islands,  and  to  substitute 
immediately  and  without  new  legislation  the  common-law  proceedings  by 
grand  and  petit  jury,  and  there  may  be  a  conviction  for  manslaughter  by 
a  verdict  of  nine  out  of  twelve  jurors. 

Hawaii  v.  Mankichi,  ( 1903)  190  U.  S.  a  state,  this  amendment  is  not  applicable 
197,  23  S.  Ot.  787,  47  U.  S.  (L.  ed.)  1016.       to    the    state    government.      In    re   Mc- 

Naught,    (1909)    1   Okla.   Crim.   528,   90 
After  a  territory  has  been  admitted  mm      Pac.  241. 
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As  applicable  to  Philippine  Islands. —  Under  the  Act  of  Congress  for  the 

government  of  the  Philippine  Islands,  in  which  the  due  process  of  law 
clause  of  the  constitution  is  made  part  of  the  statute,  the  court  said  that 
"  if  an  accused  has  been  heard  in  a  court  of  competent  jurisdiction,  and 
proceeded  against  under  the  orderly  processes  of  law,  and  only  punished 
after  inquiry  and  investigation,  upon  notice  to  him,  with  an  opportunity  to 
be  heard,  and  a  judgment  awarded  within  the  authority  of  a  constitutional 
law,  then  he  has  had  due  process  of  law." 

Ong  Chang  Wing  v.  U.  S.,  (1910)  218  XL  S.  272,  31  S.  Ct.  15,  64  U.  S.  (L.  ed.)  1040. 

VII.  Application  to  Corporations 

From  the  nature  of  the  prohibitions  in  this  amendment  it  would  seem, 
with  the  exception  of  the  last  clause,  as  though  they  would  only  apply  to 
natural  persons.  No  others  can  be  witnesses ;  no  others  can  be  twice  put  in 
jeopardy  of  life  or  limb,  or  compelled  to  be  witnesses  against  themselves; 
and  therefore  it  might  be  said  with  much  force  that  the  word  "  person," 
there  used  in  connection  with  the  prohibition  against  the  deprivation  of  life, 
liberty,  and  property  without  due  process  of  law,  is  in  like  manner  limited 
to  a  natural  person.  But  such  has  not  been  the  construction  of  the  courts. 
A  similar  provision  is  found  in  nearly  all  of  the  state*  constitutions;  and  . 
everywhere,  and  at  all  times,  and  in  all  courts,  it  has  been  held,  either  by 
tacit  assent  or  express  adjudication,  to  extend,  so  far  as  their  property  is 
concerned,  to  corporations.  And  this  has  been  because  the  property  of  a 
corporation  is  in  fact  the  property  of  the  corporators.  To  deprive  the  cor- 
poration of  its  property,  or  to  burden  it,  is,  in  fact,  to  deprive  the  cor- 
porators of  their  property  or  to  lessen  its  value. 

Railroad   Tax   Cases,    (1882)    13    Fed.  teenth  Amendment  against  the  action  of 

746.      See    also   Santa   Clara   County   <?.  the  states,  declaring  that  no  person  shall 

Southern    Pac.   R.    Co.,    (1883)    18    Fed.  be  deprived  of  life,  liberty,  or  property, 

389,   affirmed   on   other   grounds    (1886)  without  due  process  of  law;   and  it  has  . 

118  U.  S.  394,  6  S.  Ct.  1132,  30  U.  S.  been  assumed,  if  not  expressly  held,  that 

(L.  ed.)   118.  the  provision  protects  the  property  of  cor- 
porations    against     confiscation     equally 

This    amendment    contains    a    prohibi-  with    that    of    individuals.      San    Mateo 

tion  upon  the  government  of  the  United  County  v.  Southern  Pac  R.  Co.,  (1882) 

States,  similar  to  the  one  in  the  Four-  13  Fed.  151.  > 

Making  corporations  criminally  responsible The  Act  of  Congress,  known 

as  the  Elkins  Act,  32  Stat,  at  L.  847,  chap.  708,  making  corporations  crim- 
inally responsible  for  the  acts  of  its  officers  and  agents  in  violations  of  the 
statute,  is  valid. 

New  York  Cent,  etc,  R.  Co.  v.  U.  S.,   (1900)    212  U.  S.  481,  29  &  Ot  304,  63 
U.  a  (L.  ed.)  613. 
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VIII.  Application  to  Indians 

The  rights  acquired  by  Indians  under  an  Act  of  Congress,  and  which 
have  become  vested,  are  protected  from  repeal. 

Choate  t\  Trapp,  (1912)  224  U.  S.  665,  1904,  in  so  far  as  it  authorizes  the  Sec- 

32  S.  Ct.  565,  56  U.  S.  (L.  ed.)  941.    See  retary  of  the  Interior  to  grant  a  right  of 

also  Chase  v.  U.  S.,  (1915)  222  Fed.  593.  way  in   the  nature   of  an   easement  for 

the  construction,  operation,  and  mainte- 

Cherokee   allottees,    by   virtue    of    the  nance  of  pipe  lines  for  the  conveyance  of 

Cherokee  Agreement,  under  which,  in  con-  oil  and  gas  through  lands  which  have  been 

sideration  of  their  relinquishment  of  all  allotted   in    severalty   to  any   individual 

claim  to  the  tribal  property,  they  were  Indian    under    any    law    or    treaty,    but 

to  receive  allotments  of  the  lands  in  sev-  which  has  not. been  conveyed  to  the  al- 

eralty,  which  were  to  be  nontaxable  for  lottee  with  full  power  of  alienation,  is 

a    specified    period    while    the    title    re-  not   subject  to  the  objection   that   it  iB 

mained  in  the  original  allottees,  acquired  in  violation  of  this  amendment.     Texas 

vested    rights    of    exemption    from    stat'  Co.  t>.  Henry,   (1912)    34  Okla.  342,  126 

taxation,   protected   by   this   Amendment  Pac.  224. 
of :  the  Constitution  from   abrogation   as 

was  attempted  by  the  Act  of  May   27,  Removing  restriction  on  alienation  of 

1908,    removing    the    restrictions    from  allotted   lands   by   Indians. — An   Act    of 

alienation,  and  providing  that  lands  from  Congress  which  removes  the  restrictions 

which  such  restrictions  had  been  removed  which  had  theretofore  been  imposed  upon 

should  be  subject  to  taxation.    Whiitmire  the  alienation  by  Indians  of  lands  which 

v.  Trapp,   (1912)   33  Okla.  429,  126  Pac.  had  been  allotted  to  the  members  of  the 

578.  tribe,  does  not  violate  this  amendment. 

Loman  v.  Paullin,   (1915)    51  Okla,  294. 

Imposing  easement  on  Indian  allotted  152  Pac.  73. 
land.— The  Act  of  Congress  of  March  11,' 

After  Indians  admitted  to  citizenship Indians  are  wards  of  the  nation, 

and  Congress  has  plenary  control  over  tribal  relations  and  property  and  this 
power  continues  after  the  Indians  are  made  citizens,  and  may  be  exercised 
as  to  restrictions  upon  alienation. 

Williams  v.  Johnson,  (1915)  239  U.  S.      221  U.  8.  286,  31  S.  Ct  578,  65  U.  S. 
414,  36  S.  Ct.  150,  60  U.  S.  (L.  ed.)  358;       (L.  ed.)  738. 
Tiger  v.  Western  Investment  Co.,  (1911) 

Changing  Indian  laws  of  descent  and  distribution Where  the  original 

statute  providing  for  a  permanent  enrolment  of  an  Indian  tribe  and  the 
appropriation  of  tribal  funds  and  allotment  of  lands,  recognized  the  tribal 
laws  of  descent  and  distribution,  the  subsequent  repeal  of  such  tribal 
laws  and  the  substitution  by  Act  of  Congress  of  other  rules  of  descent  and 
distribution  did  not  deprive  one  entitled  to  enrolment  of  property  without 
due  process  of  law. 

Sizemore  v.  Brady,  (1914)  235  U.  S.  441,  35  S.  Ct.  135,  59  U.  8.  (L.  ed.)  308. 

IX.  What  Constitutes  Due  Process  of  Law 

1.  In  General. —  Due  process  of  law  in  this  clause  refers  to  that  law  of 
the  land  which  derives  its  authority  from  the  legislative  power  conferred 
uf>on  Congress  by  the  Constitution  of  the  United  States,  exercised  within 
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the  limits  therein  prescribed,  and  interpreted  according1  to  the  principles 
of  the  common  law. 


Hurtado  v.  California,  (1884)  110  U. 
S.  535,  4  S.  Ct.  Ill,  28  U.  S.  (L.  ed.) 
232.  See  also  U.  S.  v.  Billings,  (1911) 
190  Fed.  359;  U.  S.  t;.  New  York,  etc.,  R. 
Co.,  (1908)    165  Fed.  742. 

Copley's  definition.— "  Due  process  of 
law  in  each  particular  case  means  such 
an  exertion  oi  the  powers  of  government 
as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for 
the  protection  of  individual  rights  as 
those  maxims  prescribe  for  the  class  of 
cases  to  which  -  the  one  in  question  be* 
longs."  Cooley  on  Constitutional  Limita- 
tions, p.  434   (6th  ed.  1890). 

"  The  words  '  due  process  of  law '  were 
undoubtedly  intended  to  convey  the  same 
meaning  as  the  words,  'by  the.  law  of 
the  land/  in  Magna  Charta.  Lord  Coke, 
in  his  commentary  on  those  words  (2 
Inst.  50),  says  they  mean  due  process 
of  law.  The  constitutions  which  had  been 
adopted  by  the  several  states  before  the 
formation  of  the  Federal  Constitution, 
following  the  language  of  the  Great 
Charter  more  closely,  generally  contained 
the  words,  'but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land.'  The  ordi- 
nance of  Congress  of  July  13,  1787,  for 
the  government  of  the  territory  of  the 
United  States  northwest  of  the  Ohio  river, 
used  the  same  words.  The  Constitution 
of  the  United  States,  as  adopted,  con- 
tained the  provision  that  'the  trial  of 
all  crimes,  except  in  cases  of  impeach- 
ment, shall  be  by  jury.'  When  the  fifth 
article  of  amendment  containing  the 
words  now  in  question  was  made,  the  trial 
by  jury  in  criminal  cases. had  thus  al- 
ready been  provided  for.  By  the  sixth 
and  seventh  articles  of  amendment  fur- 
ther special  provisions  were  separately 
made  for  that  mode  of  trial  in  civil  and 
criminal  cases.  To  have  followed,  as  in 
the  state  constitutions  and  in  the  ordi- 
nance of  1787,  the  words  of  Magna 
Charta,  and  declared  that  no  person  shall 
be  deprived  of  his  life,  liberty,  or  prop- 
erty, but  by  the  judgment  of  his  peers  or 
the  law  of  the  land,  would  have  been  in 
part  superfluous  and  inappropriate.  To 
nave  taken  the  clause,  '  law  or  the  land/ 
without  its  immediate  context,  might 
possibly  have  given  rise  to  doubts,  which 
would  be  effectually  dispelled  by  using 
those  words  which  the  great  commentator 
on  Magna  Charta  had  declared  to  be  the 


true  meaning  of  the  phrase,  'law  of  the 
land/  in  that  instrument,  and  which  were 
undoubtedly  then  received  as  their  true 
meaning."  Murray  v.  Hoboken  Land,  etc., 
Co.,  (1855)  18  How.  276,  15  U.  S.  (L. 
ed.)  372.  See  also  Ochoa  v.  Hernandez  y 
Morales,  (1913)  230  U.  S.  139,  33  S.  Ct. 
1033,  57  U.  S.  (L.  ed.)  1427;  Em  p.  Tos- 
cans,  (1913)  206  Fed.  938. 

"As  to  the  words  from  Magna  Charta, 
incorporated  into  the  constitution  *of 
Maryland,  after  volumes  spoken  and  writ- 
ten with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  length  set- 
tled down  to  this:  that  they  were  intended 
to  secure  the  individual  from  the  arbi- 
trary exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established 
principles  of  private  rights  and  distribu- 
tive justice/'  Columbia  Bank  t*.  Okely, 
(1819)  4  Wheat.  244,  4  U.  S.  (L.  ed.) 
559. 

M  Dae  process  of  law  "  and  the  M  law  of 
the  land  "  differentiate  themselves  as  they 
are  applied  to  different  conditions  and 
different  subject-matters.  Jaeger  p.  U. 
S.,   (1892)   27  Ct.  CI.  285. 

In  judicial  proceedings  due  process  of 
law  must  be  a  course  of  legal  proceed- 
ings, according  to  those  rules  and  forms 
which  have  been  established  for  the  pro- 
tection of  private  rights.  It  must  be  one 
that  is  appropriate  to  the  case,  and  just 
to  the  parties  affected.  It  must  be  pur- 
sued in  the  ordinary  manner  prescribed 
by  the  law.  It  must  give  to  the  parties 
to  be  affected  an  opportunity  to  be  heard 
respecting  the  justice  of  the  judgment 
sought.  It  must  be  one  which  hears  be- 
fore it  condemns,  proceeds  upon  inquiry, 
and  renders  judgment  only  after  trial. 
Burton  v.  Platter,  (1893)  53  Fed.  904. 

Dae  process  of  law  in  a  criminal  case 
means  compliance  by  the  government  with 
the  fundamental  requisite,  such  as  that 
the  party  shall  be  charged  with  the  crime 
in  the  way  provided  by  the  Constitution 
and  laws  of  the  United  States.  Liberty, 
under  such  Constitution  and  laws,  is  an 
inalienable  prerogative,  of  which  no  man, 
by  means  of  mere  agreement,  can  divest 
himself.  Any  divestiture  not  occurring 
by  due  process  of  law  is  nuU.  Em  p.  Mc- 
Cluskey,    (1889)   40  Fed.  74. 


2.  Not  Necessarily  a  Proceeding  in  a  Court  of  Justice. —  The  words 
"  due  process  of  law  "  do  not  necessarily  imply  a  regular  proceeding  in  a 
court  of  justice,  or  after  the  manner  of  such  courts. 
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Davidson  t>.  New  Orleans,  (1877)  96  .interference  of  the  judicial  power.  Pub- 
U.  S.  102,  24  U.  S.   (L.  ed.)   616.  lie  Clearing  House  v.  Coyne,   (1904)    194 

U.  S.  508,  24  S.  Ct.  789,  48  U.  S.  (L.  ed.) 
Due  process  of  law  does  not  require  the       1092. 

Hearing  before  a  special  court. —  The  Act  of  Congress  of  February  11, 
1903,  providing  that  in  certain  equity  suits  in  which  the  United  States  is 
a  party,  the  attorney-general  may  file  a  certificate  that  the  case  is  of  gen- 
eral public  importance,  and  that  the  case  shall  be  given  precedence  and 
be  heard  before  not  less  than  three  circuit  judges,  if  there  be  three  or  more, 
and  if  there  be  not  more  than  two  circuit  judges,  then  before  them  and  such 
district  judge  as  they  may  select,  is  not  invalid  as  denying  due  process  of 
law  or  discriminatory. 

U.  S.  r.  New  York,  etc.,  R.  Co.,  (1908)   165  Fed.  742. 

Ponrt  sitting  at  a  time  not  authorized  by  law. —  If  the  record  shows  that 
prisoners  are  detained  under  a  conviction  and  sentence  of  a  court  which  was 
sitting  at  a  time  not  authorized  by  law,  a  case  is  presented  of  a  deprivation 
of  liberty  without  due  process  of  law. 

Em  p.  Harlan,  (1909)   180  Fed.  119. 

3.  Trial  by  Jury  Not  Essential  to  "  Due  Process."  —  Due  process  of 
law  does  not  require  a  plenary  suit  and  a  tual  by  jury  in  all  cases  where 
property  or  personal  rights  are  involved.  The  important  right  of  personal 
liberty  is  generally  determined  by  a  single  judge,  on  a  writ  of  habeas  corpus, 
using  affidavits  or  depositions  for  proofs,  where  facts  are  to  be  established. 
Assessments  for  damages  and  benefits  occasioned  by  public  improvements 
are  usually  made  by  commissioners  in  a  summary  way.  Conflicting  claims 
of  creditors,  amounting  to  thousands  of  dollars,  are  often  settled  by  the 
courts  on  affidavits  or  depositions  alone.  And  the  courts  of  chancery,  bank- 
ruptcy, probate,  and  admiralty  administer  immense  fields  of  jurisdiction 
without  trial  by  jury.  In  all  cases,  that  kind  of  procedure  is  due  process 
of  law  which  is  suitable  and  proper  to  the  nature  of  the  case,  and  sanctioned 
by  the  established  customs  and  usages  of  the  courts. 

Em  p.  Wall,    (1882)    107   U.  S.  289,  2  a  part  of  the  usual  course  of  adminia- 

SL  Ct.  569,  27  U.  S.   (L.  ed.)   552.  tration  through  courts  of  justice  at  the 

time   the   Constitution   was   adopted.     It 

Due  process  of  law  carries  with  it  the  does  not  give  the  right  of  trial  by  jury, 

right  of  trial  by  jury,  when  trial  by  jury  in  cases  in  which  it  did  not  exist  at  that 

has  been  the  usual  course  of  administra-  time.     It  does  not  give  it  in  the  large 

tipn    in    the    particular    class    of    cases  Acids   of  equitable   and   admiralty   juris- 

through   courts  of  justice  to  which   the  diction.    It  does  not  take  away  from  the 

one  in  question  belongs.     That  term  car-  courts    the    power    to    punish    contempts. 

rtes1  with  it   the  right   of  trial   by   jury  summarily,   without   the   intervention   of 

in  all  cases  in  which  trial  by  jury  was  a  jury,  as  it. existed  at  the  time  of  the 
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adoption  of  the  Constitution.     Light  v.  ity  for  redress  of  all  wrongs  committed 

Canadian  County  Bank,    (1894)    2  Okla.  against  the  Constitution  or   laws   of   the 

651,  37  Pac.  1075.  United  States  or  of  the  territory,  affect- 
ing persons  or  property."     The  equitable 

Equity    jurisdiction    without    right    of  and  common-law  jurisdiction  thus  granted 

trial  by  jury. —  The  judicial  authority  of  was  a  part  of  that  "  due  process  of  law  " 

the  territory  of  Oklahoma  was  originally  which  is  guaranteed  to  every  citizen   of 

derived  from  the  organic  act,  which  pro-  this  country  as  a  protection  of  his  life, 

Tided  that  the  judicial  power  of  the  ter-  liberty,  and  property,  and  the  jurisdic- 

ritory   "  shall    be   vested    in   a   Supreme  tion  of  these  courts  and  judges  in  equity 

Court,   District  Courts,  Probate   Courts,  as  provided  in  the  organic  act  is  as  much. 

and  justices  of  the  peace,     *     *     *     and  due   process   of  law    as  is   the   right    of 

said    Supreme   and    District    Courts,    re-  trial  by   jury   in   cases   at   the   common 

speotively,  shall  possess  chancery,  as  well  law.     Smith  v.   Speed,    (1901)    11   Okla. 

as  common-law  jurisdiction,  and  author-  95,  66  Pac.  511,  55  L.  R.  A.  402. 

4.  Arraignment  and  Plea. —  Due  process  of  law  requires  that  there  shall 
be  arraignment  and  plea  on  a  charge  of  an  infamous  crime. 

Crain  t>.  U.  S.,   (1895)    162  U.  S.  625,  16  S.  Ct.  952,  40  U.  S.  (L.  ed.)   1097. 

5.  Method  of  Impaneling  Jury. —  Though  a  court  does  not  exceed  its 
jurisdiction  in  directing  the  impaneling  of  a  jury  by  a  method  different 
from  that  prescribed  by  the  state  statute,  yet  in  so  doing  all  rules  of  prac- 
tice must  necessarily  be  adapted  to  secure  the  rights  of  the  accused ;  that  is, 
where  there  is  no  statute,  the  practice  must  not  conflict  with  or  abridge  the 
right  as  it  exists  at  common  law. 

Lewis  v.  U.  a,  (1892)  146  U.  S.  377,  18  &  Ct  136,  36  U.  S.  (L.  ed.)  1011. 

6.  Prima  Facie  Effect  of  Findings  by  Interstate  Commerce  Commission. 

—  The  provision  of  section  16  of  the  Act  of  Congress  to  regulate  commerce 
that  "  the  findings  and  order  of  the  Commission  shall  be  prima  facie  evi- 
dence of  the  facts  therein  stated,"  does  not  operate  as  a  denial  of  due 
process  of  law. 

Meeker  v.  Lehigh  Valley  B.  Co.,  (1916)  236  U.  S.  439,  35  S.  Ct.  337,  59  U.  S. 
(L.  ed.)  659. 

7.  Summary  Process. —  Due  process  of  law  does  not  necessarily  imply  a 
trial  by  jury,  or  even  a  trial  before  a  court  organized  according  to  common- 
law  forms,  and  proceeding  according  to  common-law  methods.  That  is  due 
process  of  law  which  is  according  to  the  method  of  legal  proceedings 
employed  in  similar  cases.  There  is  a  great  variety  of  special  cases  in 
which,  on  account  of  the  necessity  of  prompt  action,  and  because  the  regu- 
lar course  of  proceedings  in  a  court  of  justice  by  jury  trial  would  involve 
delay,  and  contravene  the  object  sought  to  be  attained  by  the  proceeding, 
it  has  always  been  customary  to  adopt  a  summary  method.  That  is  one  of 
the  principal  reasons  for  the  adoption  of  such  proceedings.  If  the  process 
is  customary,  it  is  that  which  is  due. 
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In  re  Sing  Lee,    (1893)    54  Fed.   336.       lorney  to  exclude  him  from  the  practice 
See  also  infra,  Right  to  practice  law,  as       of  his  profession,  p.  445. 
to  a  summary  proceeding  against  an  at- 

8.  Imposing  Conditions  or  Bight  to  Sue  to  Recover  Taxes  Illegally 
Collected.—  Sections  3220,  3226  and  3227  of  the  Revised  Statutes  of  the 
United  States,  requiring  an  appeal  to  the  Commissioner  of  Internal  Revenue 
after  payment  of  a  tax  claimed  to  have  been  erroneously  or  illegally  assessed 
and  collected,  as  a  condition  to  the  right  to  sue  for  its  recovery  upon  his 
refusal  to  return  the  sum  paid,  does  not  deny  due  process  of  law. 

Dodge  v.  Osborn,  (1916)  240  U.  S.  118,  36  S.  Ct.  275,  60  U.  S.  (L.  ed.)  557. 

9.  Preliminary  Hearing  in  Ejectment. —  A  Cherokee  statute  under  which 
a  defendant  in  ejectment  is  entitled  to  show  cause  before  the  clerk  why  the 
writ  should  not  issue,  and  the  hearing  before  the  clerk  is  preliminary  and 
interlocutory,  but  is  a  hearing  that  determines  the  question  whether  the 
writ  shall  issue  before  the  final  trial  of  the  cause  upon  its  merits  in  the 
District  Court,  provides  due  process  of  law. 

Mehlin  v.  Ice,  (1893)  56  Fed.  16. 

10.  Trial  by  Election  Board  for  Violation  of  Election  Law A  judge 

of  election,  or  a  board  of  election  officers  constituted  under  state  laws,  is 
not  such  a  judicial  tribunal  as  would  give  to  one  charged  with  an  offense 
against  the  election  law  a  trial  according  to  the  law  of  the  land  or  due 
process  of  law. 

Huber  v.  Reily,  (1866)  53  Pa.  St.  117,  (U.  S.)   272.     It  ordinarily  implies  and 

wherein  the  court  said:     "The  spirit  of  includes  a  complainant,  a  defendant,  and 

these  constitutional  provisions  is  briefly  a  judge,  regular  allegations,  opportunity 

that  no  person  can  be  made  to  suffer  for  to  answer,  and  a  trial  according  to  some 

a  criminal  offense  unless  the  penalty  be  settled  course  of  judicial  proceedings.    It 

inflicted  by  due  process  of  law.     What  must  "be   admitted  there   are  a   few   ex- 

that  is,  has  been  often  defined,  but  never  ceptional  cases.     Prominent  among  these 

better  than  it  was,  both  historically  and  are  summary  proceedings  to  recover  debts 

critically,  by  Judge  Curtie,  of  the  Supreme  due  to  the  government,  especially  taxes 

Court  of   the  United   States,   in   Den   v.  and     sums     due     by     defaulting     public 

Hoboken  Land,  etc.,  Co.,  (1855)   18  How.  officers." 

11.  Under  Military  Law. —  To  those  in  the  military  or  naval  service  of 
the  United  States,  the  military  law  is  due  process. 

Reaves  v.  Ainsworth,  (1911)  219  U.  S.  296,  31  S.  Ct.  230,  55  U.  S.  (L.  ed.)   225. 

12.  Necessity  of  Notice  and  Opportunity  to  Be  Heard.  (See  also  gen- 
erally throughout  the  notes  on  this  clause.)  — a.  Notice  and  Opportunity 
to  Be  Heard  in  Assessments  for  Local  Improvements —  (1)  In  General. 
—  In  the  matter  of  the  necessity  of  notice  and  an  opportunity  to  be  heard 
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on  levying  an  assessment  for  local  improvements  there  is  a  wide  difference 
between  a  tax  or  assessment  prescribed  by  a  legislative  body  having  full 
authority  over  a  subject  and  one  imposed  by  a  municipal  corporation  acting 
under  a  limited  and  delegated  authority.  An  Act  of  Congress  having  pro- 
vided that  assessments  levied  for  laying  water  mains  in  the  District  of 
Columbia  should  be  at  a  certain  rate  per  lineal  foot  against  all  lands  abut- 
ting upon  the  street  in  which  the  water  main  should  be  laid,  such  Act  was 
held  conclusive  alike  of  the  question  of  the  necessity  of  the  work  and  of  the 
benefits  as  against  abutting  property.  Where  the  legislature  has  submitted 
these  questions  for  inquiry  to  a  commission,  or  to  official  persons  to  be 
appointed  under  municipal  ordinances  or  regulations,  the  inquiry  becomes 
in  its  nature  judicial  in  such  a  sense  that  the  property  owner  is  entitled  to  a 
hearing,  or  to  notice  or  an  opportunity  to  be  heard. 

Parsons  t\  District  of  Columbia,  (1898)  24.     See  infra,  Deprivation  of  Property 

170  U.   S.   52,   18   S.   Ct.   521,  42   U.   S.  —Assessments   for   Local   Improvements, 

(L.  ed.)  943.    See  also  Allraan  v.  District  p.  435. 
of  Columbia,  (1894)   3  App.  Cas.  (D.  C) 

(2)  Notice  by  Publication. —  In  proceedings  for  the  assessment  of  special 
taxes  for  local  improvements,  notice  by  publication  is  sufficient. 

Wight  «.  Davidson,  (1901)  181  U.  S.  900,  reversing  Davidson  t\  Wight,  (1900) 
382,   21    S.   Ct.   616,  45   U.   S.    (L.   ed.)       16  App.  Cas.  (D.  C.)   371. 

6.  Effect  on  Constructive  Notice  of  Amendment  of  Prater  for 
Relief. —  Where  after  constructive  service  of  process  the  plaintiff  amends 
the  prayer  for  relief  this  does  not  require  a  new  service  when  the  amend- 
ment merely  corrected  the  prayer  to  conform  to  the  relief  to  which  the 
original  petition  showed  plaintiff  was  entitled. 

Audaa  *?.  Highland  Land,  etc.,  Co.,   (1913)   205  Fed.  862. 

o.  Judgment  Against  Sureties  Without  Notice. —  A  person  may  con- 
tract to  be  bound  by  a  judgment  in  which  he  has  no  right  to  be  heard,  and 
a  statute  authorizing  judgment  against  the  sureties  of  an  appeal  bond,  as 
well  as  against  the  appellants,  is  valid. 

Beall  v.  New  Mexico,   (1872)    16  Wall.  the  defendant  and  his  surety  or  eureties 

535,  21  U.  S.  (L.  ed.)  292.    See  also  Bur-  in    the    undertaking    for    the    appraised 

ton  v.  Platter,  (1893)  53  Fed.  906.  value  of  the  property,  though  the  value 

of  the  property  was  fixed  by  the  court. 

A  statute  which  declares  that  if  judg-  United  Surety  Co.  v.  American  Fruit  Co., 

ment  goes  for  the  plaintiff  in  attachment,  (1915)  238  U.  S.  140,  35  S.  Ct.  828,  59 

it  shall  be  a  joint  judgment  against  both  U.  S.  (L.  ed.)    1238. 

d.  Voluntary  Proceedings  in  Bankruptcy  Without  Notice  to  Cred- 
itors.—  The  provision  in  the  Bankruptcy  Act  as  to.  voluntary  proceedings 
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are  not  in  violation  of  this  amendment,  as  depriving  creditors  of  their 
property  without  due  process  of  law,  in  failing  to  provide  for  notice.  Pro- 
ceedings in  bankruptcy  are,  generally  speaking,  in  the  nature  of  proceed- 
ings in  rem,  and  if  such  notice  to  those  who  may  be  interested  in  opposing 
discharge,  as  the  nature  of  the  proceeding  admits,  is  provided  to  be  given, 
that  is  sufficient. 

Hanover  Nat.  Bank  t>.  Moyses,  (1902)  186  U.  S.  190,  22  S.  Ct.  857,  46  U.  8.  (L.  ed.) 
1113. 

e.  Order  in  Bankruptcy  Without  Notice. —  A  bankrupt  was  committed 
to  jail  for  contempt  of  court,  in  that  he  failed  to  obey  the  order  of  a  referee 
to  turn  oyer  to  the  trustee  a  certain  sum  alleged  to  have  been  part  of  his 
estate  when  he  was  adjudged  a  bankrupt,  and  to  have  been  in  his  possession 
when  the  order  for  him  to  deliver  it  to  the  trustee  was  made.  No  notice 
was  given  to  the  bankrupt  that  any  hearing  would  be  had  upon  any  claim 
that  he  should  be  required  to  pay  over  the  amount  in  controversy,  before 
the  order  to  that  effect  was  made.  No  order  to  show  cause  why  he  should 
not  pay  it  was  made  or  served  upon  him  before  the  absolute  order  for  its 
payment  was  presented  to  him.  No  opportunity  was  afforded  him  to  be 
heard  upon  the  questions  it  presented.  He  was  cited  to  appear  and  be 
examined  under  section  21  of  the  Bankrupt  Act,  and  his  testimony  and 
that  of  various  other  witnesses  were  taken  before  the  referee  upon  that 
citation,  but  no  notice  was  served  upon  him  that  the  claim,  which  culmi- 
nated in  the  order  for  the  payment  of  the  money,  was  made  or  was  in  issue 
at  that  examination,  or  that  the  testimony  there  elicited  was  taken  for  the 
purpose  of  establishing  that  claim,  and  no  opportunity  was  presented  to 
him  to  produce  witnesses  in  his  defense  or  to  be  heard  upon  the  issues  of 
fact  or  of  law  which  the  issue  of  the  order  involved.  It  was  held  that  such 
a  proceeding  lacked  every  element  of  due  process  of  law. 

In   re   Rosser,    (1900)     101    Fed.    567,  the  relief  sought  from  the  court  if  the 

wherein  the  court  said :    "  The  basic  prin-  claim  is  sustained.    And  the  opportunity 

ciple  of  English  jurisprudence  is  that  no  to  be  heard  must  be  such  that  he  may,  if 

man  shall  be  deprived  of  life,  liberty,  or  he    chooses,    cross-examine    the   witnesses 

property    without    due    process    of    law,  produced  to  sustain  the  claim,  and  pro- 

without  a  course  of  legal  proceedings  ac-  duce  witnesses  to  refute  it,  if  a  question 

cording  to  those  rules  ana  forms  which  of  fact  is  in  issue,  and,  if  a  question  of 

have  been  established   for  the  protection  law  is  presented,  the  opportunity   to  be 

of  private  rights.     Such   a   course  must  heard  must  be  such  that  his  counsel  may, 

be  appropriate  to  the  case  and  just  to  if  they  desire,  argue  the  justice  and  pro- 

the   party    affected.      It   must    give    him  priety  of  the  judgment  or  order  proposed, 

notice    of    the    charge    or    claim    against  Judicial    orders    or    judgments    affecting 

him,  and  an  opportunity  to  be  heard  re-  the  lives  or  property   of  citizens   in   the 

specting  the  justice  of  the  order  or  judg-  absence  of  such  a  notice  and  opportunity 

ment  sought.     The  notice  must  be  such  to  the  party  affected  are  violative  of  the 

that  he  may  be  advised   from   it  of  the  fundamental  principle  of  our  laws,   and 

nature  of  the  claim  against  him,  and  of  cannot  be  sustained.44 
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/.  Appointment  of  Receiver  in  Bankruptcy  Without  Notice. —  The 
appointment  of  a  receiver  upon  an  involuntary  petition  in  bankruptcy 
without  first  giving  notice  to  any  of  the  bankrupts  does  not  deprive  the 
bankrupts  of  their  property  without  due  process  of  law,  but  is  merely  a 
preliminary  step  jn  a  proceeding  whereby  property  is  taken  into  custody 
and  safely  preserved  until  the  rights  of  the  contending  parties  can  be 
determined. 

In   re   Francis,    (1905)    136   Fed.   914,  admiralty  libels  are  filed  and  vessels  at- 

wherein  the  court  said:     "We  find  in  all  t ached;   and  in  foreign  attachments  per- 

sy stems  of  procedure  similar  means  of  en-  sonal  property  is  seized  without  notice  — 

forcing  rights  of  parties  and  preserving  and   in   all   these  proceedings  the  object 

property  —  such   as   the   issuance   of   the  is  to  hold  the  property  safely  until  the 

writ  of  replevin,  whereby  the  possession  issues  involved  can  be  determined.     They 

of  property  is  taken  by  the  claimant  from  are  all  instituted  without  notice." 
an  adverse  party  without  notice;  and  in 

g.  Conclusiveness  of  Assessment  Against  Stockholders  of  Bank. — 
An  action  at  law  brought  by  a  receiver  of  a  bank  to  recover  from  the  defend- 
ants, as  stockholders,  the  amount  of  an  assessment  made  by  the  comptroller 
of  the  currency  of  the  United  States  under  a  statute  which  makes  the  assess- 
ment made  by  the  comptroller  conclusive  upon  the  stockholders,  does  not 
deprive  them  of  due  process  of  law. 

Young  v.  Wempe,  (1891)  46  Fed.  354. 

h.  Right  to  Be  Heard  in  Proceedings  by  Agents  op  the  Government. 
—  Due  process  of  law  is  not  denied  when  an  opportunity  is  not  given  to 
be  heard  on  questions  to  be  settled,  not  by  a  judicial  proceeding,  but  by  the 
action  of  the  agents  of  the  government. 

Buttfield  r.  Stranahan,   (1904)    192  U.  not  deprived  of  his  property  without  due 

S.  497,  24  S.  Ct.  349,  48  U.  S.    (L.  ed.)  process  of  law.    U.  S.  v.  Seventy-Five  Bar- 

525.     See  also  Emmons  v.  TJ.  S.,   (1909)  rels  of  Vinegar,  (1911)    192  Fed.  350. 
175  Fed.  514. 

Removal  of  Indian  from  tribal  counsel. 

The  notice  that  is  required  by  the  Food  — An  Act  of  Congress  vesting  the  Secre- 

and  Drugs  Act  of  June  30,   1906,  to  he  tary  of  the  Interior  with  the  power  and 

given  of  the  seizure  of  property  and  of  discretion    to   remove   a   member   of   the 

the  proceedings  for  its  condemnation  af-  Osage  Indian  tribal  council  without  the 

fords  ample  opportunity  to  its  owner  to  necessity  of  giving  notice  or  affording  a 

appear  and  defend  against  such  proceed-  hearing,   does   not    deny   due   process    of 

ing-s,  and  if  upon  the  final  hearing  it  is  law.     Brown  v.  Lane,    (1914)    232  U.  S. 

condemned  and  declared   forfeited,  he  is  598,  34  S.  Ct.  449,  58  U.  S.  (L.  ed.)  748. 

t.  On  Striking  Indians  from  Freedmen  Rolls. —  Where,  under  the 
provisions  of  acts  of  Congress,  and  after  a  hearing,  the  names  of  relators 
were  duly  entered  as  Creek  Freedmen  by  blood  on  the  rolls  made  and 
approved  by  the  secretary  of  the  interior,  rights  were  acquired  of  which 
the  freedmen  could  not  be  deprived  without  that  character  of  notice  and 
opportunity  to  be  heard  essential  to  due  process  of  law.     Garfield  v. 
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Qoldsby,  211  U.  S.  249.  Notice  to  the  attorney  of  such  freedmen,  given  a 
few  hours  before  the  hearing  of  a  motion  to  strike  their  names,  on  the 
ground  that  their  enrollment  had  been  secured  by  perjury,  was  not  such 
notice  as  afforded  due  process. 

U.  S.  v.  Fisher,  (1011)  222  U.  S.  204,  92  S.  Ct.  37,  66  U.  S.  (L.  ed.)  166. 

X.  Deprivation  of  Life  and  Liberty 

1.  Illegal  Grand  Jury. —  A  person  convicted  and  sentenced  to  imprison- 
ment for  larceny  upon  an  indictment  found  by  a  grand  jury  impaneled 
without  authority  of  law,  would  be  illegally  convicted  and  sentenced,  and 
therefore  restrained  of  his  liberty  without  due  process  of  law. 

Ea  p.  Farley,  (1889)  40  Fed.  67. 

2.  Arrest  and  Detention  by  Order  of  War  Department.— An  arrest  and 
detention  under  an  order  of  the  war  department,  entitled  "  Persons  dis- 
couraging enlistments  to  be  arrested,"  was  held  to  be  in  direct  violation  of 
this  clause. 

Em  p.  Field>  (1862)  5  Blatchf.  (U.  S.)  63,  9  Fed.  Cas.  No.  4,761. 

S.  Personal  Presence  of  Defendant  During  Trial — A  leading  principle 
that  pervades  the  entire  law  of  criminal  procedure  is  that,  after  indictment 
found,  nothing  shall  be  done  in  the  absence  of  the  prisoner.  While  this  rule 
has,  at  times  and  in  the  cases  of  misdemeanors,  been  somewhat  relaxed,  yet 
in  felonies  it  is  not  in  the  power  of  the  prisoner,  either  by  himself  or  his 
counsel,  to  waive  the  right  to  be  personally  present  during  the  trial. 

Lewis  t\  U.  S.,  (1892)  146  U.  S.  372,  Hopt  v.  Utah,  (1884)  110  U.  S.  679,  4 
13  S.  Ct.  136,  36  U.  S.   (L.  ed.)    1011.  S.  Ct.  202,  28  U.  S.    (L.  ed.)    262. 

It  is  the   right  of  one  whose  life  or  The   action    of    an    appellate   tribunal, 

property  is  involved  in  a  prosecution  for  upon  suggestion  of  the  diminution  of  the 

felony    to   be  personally   present    at   the  record,  in  ordering  a  clerk  of  the  court 

trial;  that  is,  at  every  stage  of  the  trial  below  to  send  up  a  more  ample  record,  or 

when   his   substantial  rights  may  be   af-  to  supply  deficiencies  in  the  record  filed, 

fected    by    the   proceedings    against   him.  does   not    deprive   the   defendant   of   due 

If  he  be  deprived  of  his  life  or  liberty  process  of  law  because  such  proceedings 

without  being   so  present,  such  depriva-  took   place   in   his   absence..     Dowdell   «. 

tion  would  be  without  that  due  process  U.   S.,    (1911)    221   U.  S.  326,  31   S.  Ct 

of    law    required    by    the    Constitution.  690,  55  U.  S.   (L,  ed.)    763. 

Waiver  by  voluntary  absence. —  "  In  cases  of  felony  our  courts,  with  sub- 
stantial accord,  have  regarded  it  as  extending  to  every  stage  of  the  trial, 
inclusive  of  the  impaneling  of  the  jury  and  the  reception  of  the  verdict,  and 
as  being  scarcely  less  important  to  the  accused  than  the  right  of  trial  itself. 
And  with  like  accord  they  have  regarded  an  accused  who  is  in  custody 
and  one  who  is  charged  with  a  capital  offense  as  incapable  of  waiving  the 
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right ;  the  one  because  his  presence  or  absence  is  not  within  his  own  control, 
and  the  other  because,  in  addition  to  being  usually  in  custody,  he  is  deemed 
to  suffer  the  constraint  naturally  incident  to  an  apprehension  of  the  awful 
penalty  that  would  follow  conviction.  But  where  the  offense  is  not  capital, 
and  the  accused  is  not  in  custody,  the  prevailing  rule  has  been  that,  if,  after 
the  trial  has  begun  in  his  presence,  he  voluntarily  absents  himself,  this 
does  not  nullify  what  has  been  done  or  prevent  the  completion  of  the  trial, 
but,  on  the  contrary,  operates  as  a  waiver  of  his  right  to  be  present,  and 
leaves  the  court  free  to  proceed  with  the  trial  in  like  manner  and  with 
like  effect  as  if  he  were  present. " 

Diaz  f.  U.  S„  (1912)  223  U.  S.  442,  32  S.  Ct.  250,  56  U.  S.  (L.  ed.)  500,  Ann.  Cas. 
19130  1138. 

4.  Arrest  and  Bail  in  Civil  Action. —  The  arrest  of  a  party  under  the 
provisions  of  the  Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a 
deprivation  of  liberty  without  due  process  of  law. 

Light  r.  Canadian  County  Bank,  (1894)  the  time  of  execution  levied,  by   arrest 

2  Okla.  552,  37  Pac.  1075,  on  which  point  and  imprisonment,  existed  at  the  time  of 

the  court  said:     "The  guarantees  relied  the  adoption   of   the   Constitution,  .so  it 

upon  by  the  plaintiff  in  error  are  inter-  exists  now  under  the  proceedings  in  tin 

preted  by  the  great  preponderance  of  au-  case.     It  is  now  and  was  then  a  method 

thority    in    the    court©,    as    leaving    the  of   coercion    adopted   against   the   debtor 

righto    of    creditors    and    debtors    uninv  who   wilfully  disobeys   the  order   of   the 

paired.    As  the  right  to  compel  the  pro-  court.     It  is  no  greater  and  no  less,  but 

auction  and  delivery  of  property  or  money  the  same  '  due  process  of  law '  guaran- 

not  exempt  from  execution,  found  in  the  teed  by  the  Constitution." 
ownership   or    control   of   the   debtor   at 

5.  Bight  to  Confer  with  Witnesses. —  An  order  of  court  restraining  a 
defendant  from  disclosing  to  experts  and  fact  witnesses,  certain  trads 
processes  and  alleged  secrets,  in  the  preparation  and  presentation  of  his 
case,  which  involves  a  dispute  whether  the  process  is  secret,  deprives  him 
of  due*  process  of  law. 

Mashland  v.  E.  I.  Du  Pont  De  Nemours  Powder  Co.,  (1915)  224  Fed.  689. 

6.  Statutory  Presumptions  and  Burden  of  Proof. —  The  Act  of  Congress 
of  February  9,  1909,  prohibiting  the  importation  of  opium  after  April  1, 
1909,  does  not  deny  due  process  of  law  by  the  provision  that  upon  trial  for 
unlawful  importation  and  knowingly  receiving  such  opium  "  shall  be 
deemed  sufficient  evidence  to  authorize  conviction  unless  the  defendant 
shall  explain  the  possession  to  the  satisfaction  of  the  jury." 

U.  S.  v.  Yee  Fing,  (1915)  222  Fed.  154. 

7.  Extradition. —  If  an  extradition  treaty  subsists  with  a  foreign  govern- 
ment, under  the  Constitution  and  law  of  the  land,  a  surrender  of  the  pria* 
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oner  in  pursuance  thereof  would  be  in  accordance  with  the  "due  process 
of  law  "  constitutional  requirement 
Ex  p.  Charlton,  (1911)  185  Fed.  880. 


8.  Deportation  of  Aliens  —  a.  In  General. —  The  deportation  of  an 
anarchist  alien,  who  is  found  to  be  here  in  violation  of  law,  is  not  a  depriva- 
tion of  liberty  without  due  process  of  law. 


U.  S.  v.  William*,  (1904)  194  U.  S. 
290,  24  S.  Ct.  719,  48  U.  S.   (L.  ed.)   979. 

See  also  Admission  and  Exclusion  of 
Aliens,  vol.  10,  p.  501. 

The  fact  that  the  person  taken  into 
custody  is  a  Chinese  person,  under  the 
Chinese  Exclusion  Acts,  gives  that  person, 
under  the  Constitution  of  the  United 
States,  no  less  rights  than  are  given  to 
any  other  person,  not  to  be  deprived  of 
life,  liberty,  or  property,  without  due  pro- 
cess of  law.  U.  S.  v.  Horn  Lim,  (1914) 
214  Fed.  456. 

"  But  this  court  has  never  held,  nor 
must  we  now  be  understood  as  holding, 
that  administrative  officers,  when  exe- 
cuting the  provisions  of  a  statute  involv- 
ing the  liberty  of  persons,  may  disregard 
the  fundamental  principles  that  in  here  in 
'  due  process  of  law '  as  understood  at 
the  time  of  the  adoption  of  the  Constitu- 
tion. One  of  these  principles  is  that  no 
person  shall  be  deprived  of  his  liberty 
without  opportunity,  at  some  time,  to 
be  heard,  before  such  officers,  in  respect 
of  -the  matters  upon  which  that  liberty 
depends  —  not  necessarily  an  opportunity 
upon  a  regular  set  occasion,  and  accord- 


ing to  the  forme  of  judicial  procedure,  but 
one  that  will  secure  the  prompt,  vigorous 
action  contemplated  by  Congress,  and  at 
the  same  time  be  appropriate  to  the 
nature  of  the  case  upon  which  such 
officers  are  required  to  act.  Therefore 
it  is  not  competent  for  the  Secretary  of 
the  Treasury  or  any  executive  officer,  at 
any  time  within  the  year  limited  by  the 
statute,  arbitrarily  to  cause  an  alien,  who 
has  entered  the  country,  and  has  become 
subject  in  all  respects  to  its  jurisdiction, 
and  a  part  of  its  population,  although 
alleged  to  be  illegally  here,  to  be  taken 
into  custody  and  deported  without  giving 
him  all  opportunity  to  be  heard  upon  the 
questions  involving  his  right  to  be  and 
remain  in  the  United  States.  No  such 
arbitrary  power  can  exist  where  the  prin- 
ciples involved  in  due  process  of  law  are 
recognized."  Japanese  Immigrant  Case, 
(1902)  189  U.  S.  86,  23  S.  Ct  611,  47 
U.  S.  (L.  ed.)  721. 

To  another  country  than  that  from 
which  he  came.—  It  would  not  seem  to  be 
due  process  of  law  for  punishing  an  alien 
coming  to  the  United  States  from  one 
country,  by  banishment  from  this  to 
another  country.  In  re  Man  Wong  Gee, 
(1891)  47  Fed.  433. 


From  Philippine  Islands — Congress  may  authorize  the  deportation  of 
aliens  from  the  Philippine  Islands,  and  may  ratify  the  acts  of  the  governor- 
general  excluding  aliens,  and  the  Philippine  Bill  of  Rights  does  not  pre- 
vent this. 


Tiaco  if.  Forbes,  (1913)  228  U.  S.  549, 
33  S.  Ct.  585,  57  U.  S.  (L.  ed.)  960. 
See  also  Chieng  Ah  Sin  v.  McCoy,  (1915) 
239  U.   S.    139,   36  S.    Ct.    95,   60  U.    S. 


(L.  ed.)  183,  as  to  the  refusal  of  entry 
of  a  Chinaman  into  the  Philippine 
Islands. 


6.  Executive  Officers  May  Determine  the  Right  to  Enter. —  Intrust- 
ing to  an  executive  officer  the  decision  of  the  question  of  the  right  of  a 
person  to  enter  the  United  Slates  does  not  deprive  a  person  of  liberty  with- 
out due  process  of  law. 

U.  S.  !?.  Ju  Toy,  (1905)  198  U.  S.  263,  purpose  of  argument,  we  assume  that  the 
25  S.  Ct.  644,  49  U.  S.  (L.  ed.)  1040,  Fifth  Amendment  applies  to  him,  and  that 
wherein   the   court   said :      "  If,   for    the      to  deny  entrance  to  a  citizen  it  to  de> 
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prive  Mm  of  liberty,  we  nevertheless  are 
of  opinion  that  with  regard  to  him  due 
process  of  law  does  not  require  a  judicial 
trial.  That  ie  the  result  of  the  cases 
which  we  haw  cited  and  the  almost  neces- 
sary result  of  the  power  of  Congress  to 
pass  exclusion  laws.  That  the  decision 
may  be  intrusted  to  an  executive  officer 
and  that  his  decision  is  due  process  of  law 
was  affirmed  and .  explained  in  Nishimura 
Ekiu  r.  U.  S.,  (1892)  142  U.  S.  651,  660, 
and  in  Fong  Yue  Ting  v.  U.  S.,  (1893) 
149  U.  S.  698,  713,  before  the  authorities 
to  which  we  already  have  referred.  It 
is  unnecessary  to  repeat  the  often  quoted 
remarks  of  Mr.  Justice  Curtis,  speaking 
for  the  whole  court  in  Den  v.  Hoboken 
Land,  etc.,  Co.,  (1855)  18  How.  (U.  S.) 
272,  280,  to  show  that  the  requirement  of 
a  judicial  trial  does  not  prevail  in  every 
case.  Lem  Moon  Sing  v.  U.  S.,  (1895) 
158  U.  S.  538,  546,  547;  Japanese  Im- 
migrant Case,  (1903)  189  U.  S,  86,  100; 
Public  Clearing  House  v.  Coyne,  (1904) 
194  U.  S.  497,  508,  509."  See  also  Za- 
konaite  v.  Wolf,  (1912)  226  U.  S.  272, 
33  S.  Ct.  31,  57  U.  S.  (L.  ed.)  218;  Low 
Wan  Suey  t?.  Backus,  (1912)  225  U.  S. 
460,  32  S.  Ct.  734,  56  U.  S.  (L.  ed.)  1165; 
Healy  t*.  Backus,  (1915)  221  Fed.  358; 
Sire  v.  Berkshire,  (1911).  185  Fed.  967; 
In  re  Chin  Wah,  (1910)  182  Fed.  256; 
In  re  Can  Pon,  (1909)  168  Fed.  479; 
B*  p.  Lung  Wing  Wun,  (1908)  161  Fed. 
211. 

The  summary  proceeding  for  deporta- 
tion of  aliens  recently  within  the  country, 
who  have  not  acquired  a  status  entitling 
them  to  remain,  does  not  deny  due  pro- 
cess of  law.  Ea>  p.  Hamaguchi,  (1908) 
161  Fed.  185. 

"  A  full  and  fair  hearing  on  the  charges 
which  threaten  his  deportation  and  an 
absence  of  all  abuse  of  discretion  and 
arbitrary  action  by  the  inspector,  or  other 
executive  officer,  are  indispensable  to  the 
lawful  deportation  of  an  alien.  Where,  ' 
by  the  abuse  of  the  discretion  or  the 
arbitrary  action  of  the  inspector,  or 
other  executive  officer,  or  without  a  full 
and  fair  hearing,  an  alien  iB  deprived  of 
his  liberty,  or  is  about  to  be  deported, 
the  power  is  conferred  and  the  duty  is 
imposed  upon  the  courts  of  the  United 
States  to  issue  a  writ  of  habeas  corpus 
and  relieve  him."  Whitfield  v.  Hanges, 
(1915)   222  Fed.  745. 

Congress  may  confer  upon  any  inferior 
officer  of  the  government,  especially  those 
appointed  by  the  department  of  commerce 
and  labor  which  has  power  to  regulate 
the  coming  of  all  persons  into  the  United 
States,  plenary  power  to  determine  the 
various  facts  upon  which  citizenship 
depends,  so  far  as  -they  relate  to  persons 
applying  for   admission   into   the  United 


States,  and  may  provide  for  an  appeal  to 
be  taken  to  the  secretary  of  commerce 
and  labor,  whose  decision  shall  be  final. 
If  no  appeal  is  taken,  then  the  determina- 
tion of  the  inferior  officer  is,  of  course, 
final.  Under  such  a  statute,  such  persons 
are  not  deprived  of  their  liberty  without 
due  process  of  law,  for  they  have  a  com- 
petent tribunal  in  which  to  be  heard,  a 
tearing  with  opportunity  to  present  their 
evidence,  a  judgment  or  determination, 
and  the  right  of  appeal,  all  according  to 
the  law  of  the  land.  In  re  Sing  Tuck, 
(1903)   126  Fed.  39J8. 

The  power  to  exclude  or  expel  aliens 
belongs  to  the  political  department  of  the 
government,  and  the  order  of  an  executive 
officer,  invested  with  the  power  to  de- 
termine finally  the  facts  upon  which 
an  alien's  right  to  enter  this  country  or 
remain  in  it  depends,  is  due  process  of 
law;  but  the  administrative  officers,  when 
executing  the  provisions  of  a  statute  in- 
volving the  liberty  of  persons,  may  not 
disregard  the  fundamental  principles  that 
inhere  in  "  due  process  of  law,"  one  of 
which  is  that  no  person  shall  be  deprived 
of  his  .liberty  without  opportunity,  at 
some  time,  to  be  heard  before  such  officers 
in  respect  to  the  matters  upon  which  that 
liberty  depends.  Japanese  Immigrant 
Case,  (1903)  189  U.  S.  101,  23  S.  Ct.  611, 
47  U.  S.   (L.  ed.)   721. 

As  to  aliens  who  have  never  gained  a 

foothold  upon  the  soil  of  this  country, 
the  inquiry  and  decision  which  officers  of 
the  executive  branch  of  the  government 
may  make  in  the  due  course  of  adminis- 
tration of  the  immigration  laws  is  due 
process  of  law.  Niahimura  Ekiu  t?.  U.  S.,- 
(1892)  142  U.  S.  651,  12  S.  Ct.  336,  35 
U.  S.  (L.  ed.)  1146,  wherein  the  court 
said :  "  It  is  not  within  the  province  of 
the  judiciary  to  order  that  foreigners  who 
have  never  been  naturalized,  nor  acquired 
sny  domicile  or  residence  within  the 
United  States,  nor  even  been  admitted 
into  the  country  pursuant  to  law,  shall 
be  permitted  to  enter,  in  opposition  to  the 
constitutional  and  lawful  measures  of  the 
legislative  and  executive  branches  of  the 
national  government.  As  to  such  persons, 
the  decisions  of  executive  or  administra- 
tive officers,  acting  within  powers  ex- 
pressly conferred  by  Congress,  are  due 
process  of  law.*' 

But  see,  as  to  alien  residents,  In  re 
Yamasaka,  (1899)  95  Fed.  655,  wherein 
the  court  said,  obiter,  that  alien  residents 
cannot  be  arrested  by  ministerial  officers 
of  the  United  States,  and  expelled  from 
this  country.  The  guaranty  of  personal 
liberty  in  this  amendment  does  not  dis- 
tinguish between  citizens  and  aliens,  but 
lays  down  the  broad  principle  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 
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See  also  Waterhouse  v.  U.  S.,  (1908)  the  expense  of  the  vessel  owners  deprived 
159  Fed.  876,  as  to  a  sailor  who  had  them  and  him  of  liberty  without  due 
deserted  his  ship  and  afterwards  became  process  of  law,  as  his  original  admission 
insan«,  the  court  holding  that  a  summary  into  the  United  States  was  not  in  viola- 
hearing  and  order  for  hie  deportation  at  tion  of  the  federal  statutes. 

Such  hearings  before  executive  officers  may  be  made  conclusive  when  fairly 
conducted.  In  order  to  successfully  attack  by  judicial  proceedings  the 
conclusions  and  orders  made  upon  such  hearings  it  must  be  shown  that  the 
proceedings  were  manifestly  unfair,  that  the  action  of  the  executive  officers 
was  such  as  to  prevent  a  fair  investigation  or  that  there  was  a  manifest 
abuse  of  the  discretion  committed  to  them  by  the  statute*.  In  other  cases  the 
order  of  the  executive  officers  within  the  authority  of  the  statue  is  final. 

Low  Wah  Suey  v.  Backus,   (1912)   225  reasonablv  early  therein,  so  as  to  be  of 

U.  S.  460,  32  S.  Ct.  734,  66  U.  S.  (L.  ed.)  some  substantial  advantage  to  them,  the 

1165.  opportunity  to  secure  and  have  the  advice 

and  assistance  of  counsel,  and  if  it  ap- 

"In   the  hearings   to  be  held  by  the  pears,   upon   the  whole  proceeding,  that 

departmental    officers    the    ordinary    ju-  the  department  acted  in  good  faith,  and 

dicial  procedure,  with  its  consequent  limi-  that  its  determination,  a9  finally  arrived 

tations,  is  not  necessarily  to  be  followed.  at,  was  fair,  and  not  an  arbitrary  one, 

'  Due  process  of   law  '   is   secured,   as  to  or  one  induced  by  a  manifest  disregard  of 

such  aliens  as  may  be  brought  before  the  the  alien's  right  in   the  premises.      The 

immigration   officers,    if    they    are    given  proceeding  being  of  necessity  essentially 

substantial  notice   of   the   reasons  urged  summary     in     its     nature,     over-refined 

why   they   should  be  deported   from  this  niceties  in  the  way  of  pleading  are  neither 

country,  if  they  are  given  a  fair  and  rea-  to  be   expected  nor   demanded.     So,  too, 

.son able   opportunity   to   present   evidence  questions   as   to   the   weight   of  evidence 

controverting    any    evidence    adduced    by  and  credibility  of  witnesses  are  peculiarly 

the  department  and  tending  to  exculpate  within  the  province  of  the  departmental 

them  from  the  commission  of  the  unlaw-  officers."    Ex  p.  Hidekuni  Iwata,   (1915) 

ful  acta  urged  against  them,  if  they  are  219  Fed.  610. 
afforded    at    some   stage   of   the   hearing 

c.  Right  to  Presence  and  Advice  op  Counsel. —  An  examinaion  of  an 
alien  in  a  deportation  proceeding  by  an  immigration  officer  without  the 
presence  of  her  counsel,  as  authorized  by  the  statute,  did  not  deprive  such 
alien  of  due  process  of  law,  when  at  subsequent  stages  of  the  proceeding 
and  before  the  hearing  was  closed  or  the  orders  were  made  she  had  the 
assistance  and  advice  of  counsel. 

Low  Wah  Suey  r.  Backus,  (1912)  225  the  hearing  of  an  appeal  to  the  Secretary 
U.  S.  460,  32  S.  Ct.  734,  56  U.  S.  (L.  ed.)  of  Labor  from  a  decision  of  the  Commit- 
1165.  sioner  of  Immigration,  does  not  deny  due 

process  of  law.     Ex  p.  Chin  Quock  Wah, 

Absence  of  right  to  have  counsel  on       (1915)  224  Fed.  138. 

d.  Putting  Burden  of  Proof  of  Right  to  Remain  on  Alien. —  The 
Act  of  Congress  of  May  5,  1892,  section  3,  providing  "  that  any  Chinese 
person  or  person  of  Chinese  descent  arrested  under  the  provisions  of  this 
Act  or  the  Acts  hereby  extended  shall  be  adjudged  to  be  unlawfully  within 
the  United  States,  unless  such  person  shall  establish  by  affirmative  proof, 
to  the  satisfaction  of  such  justice,  judge,  or  commissioner,  *his  lawful  right 
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to  remain  in  the  United  States,"  was  held  to  be  valid  as  being  within  the 
power  of  a  legislature  to  prescribe  the  evidence  which  shall  be  received, 
and  the  effect  of  that  evidence,  in  the  courts  of  its  own  government. 


Li  Sing  v.  U.  S.,  (1901)  180  U.  S.  493, 
21  S.  Ct.  449,  45  U.  S.  (L.  ed.)  634. 
See  also  U.  S.  v.  Wong  Dep  Ken,  (1893) 
57  Fed.  206;  In  re  Sing  Lee,   (1893)   54 


Fed.  334.  But  see  U.  S.  t?.Long  Hop, 
(1892)  55  Fed.  62;  In  re  Mah  Wong  Gee, 
(1891)  47  Fed.  433. 


e.  Imprisonment  at  Hard  Labor  Before  Expulsion. —  The  provision  in 
the  Chinese  Exclusion  Act  providing  for  imprisonment  at  hard  labor,  to  be 
undergone  before  the  sentence  of  deportation  is  carried  into  effect,  and  that 
such  imprisonment  was  to  be  adjudged  against  the  accused  by  a  jus- 
tice, judge,  or  commissioner,  upon  a  summary  hearing,  was  held  to  be 
unconstitutional. 


Wong  Wing  t?.  U.  S.,  (1896)  163  U.  S. 
435,  16  S.  Ct.  977,  41  U.  S.  (L.  ed.)  140. 
See  also  Li  Sing  c.  U.  S.,  (1901)  180  U.  S. 


495,  21  S.  Ct.  449,  45  U.  S.  (L.  ed.)  634; 
U.  S.  t\  Wong  Dep  Ken,  (1893)  57  Fed. 
211;  In  re  Ah  Yuk,   (1893)   53  Fed.  781. 


/.  Exacting  Penalty  of  One  Hundred  Dollars  for  Each  Violation. 
—  The  Act  of  Congress  of  March  3,  1903,  prohibiting  the  admission  of 
aliens  afflicted  with  a  loathsome  or  with  a  dangerous  contagious  disease, 
*nd  authorizing  the  secretary  of  commerce  and  labor,  upon  a  certificate  of 
a  medical  inspector,  to  exact  a  penalty  of  one  hundred  dollars  for  each 
violation  and  to  refuse  clearance  papers  while  such  penalty  remains  unpaid, 
is  not  wanting  in  due  process  of  law. 


Oceanic  Steam  Nav.  Co.  v.  Stranahan, 
(1909)  214  U.  S.  320,  29  S.  Ct.  671,  53 
U.  S.  (L.  ed.)  1013,  the  court  saying: 
"  Stated  in  the  briefest  form,  the  findings 
below  show  that  on  the  arrival  of  a 
.vessel,  if  the  examining  medical  officers 
discovered  that  an  immigrant  was  afflicted 
with  one  of  the  prohibited  diseases,  the 
owner  of  the  vessel  was  notified  of  the 
fact,  and,  indeed,  that  the  steamship 
company  had  at  the  place  where  the  ex- 
amination was  made  what  is  known  as  a 
landing  agent,  whose  business  it  was  to 
keep  informed  as  to  the  result  of  medical 
examinations,  and  to  know  when  an  im- 
migrant was-  detained  by  the  medical  of- 
ficers because  afflicted  with  a  prohibited 
disease.  The  findings  also  established 
that  where  a  fine  was  imposed  under  §  9 
by  the  Secretary  of  Commerce  and  Labor 
it  was  only  done  after  the  transmission 
to  that  official  of  the  certificate  of  the 
examining  medical  officer  that  a  particular 
alien  immigrant  had  been  found  to  be 
afflicted  with  one  of  the  prohibited 
diseases,  and  that  the  state  of  the  disease 
established  in  the  opinion  of  the  medical 
officer  that  it  existed  at  the  time  of  em- 


barkation, and  couM  then  have  been  de- 
tected bv  a  competent  medical  examina- 
tion Prior  to  a  certain  date  the  action 
of  the  Secretary  of  Commerce  and  Labor 
imposing  a  fine  was  notified  to  the  steam- 
ship company  and  demand  of  payment 
was  practically  at  once  made.  *  *  * 
In  view  of  the  absolute  power  of  Congress 
over  the  right  to  bring  aliens  into  the 
United  States  we  think  it  may  not  be 
doubted  that  the  act  would  be  beyond 
all  question  constitutional  if  it  forbade 
the  introduction  of  aliens  afflicted  with 
contagious  diseases,  and,  as  a  condition 
to  the  right  to  bring  in  aliens  imposed 
upon  every  vessel  bringing  them  in,  as  a 
condition  of  the  right  to  do  so,  a  penalty 
for  every  alien  brought  to  the  United 
States  afflicted  with  the  prohibited  disease, 
wholly  without  reference  to  when  and 
where  the  disease  originated.  It  must 
then  follow  that  the  provision  contained 
in  the  statute  is  of  course  valid,  since 
it  only  subjects  the  vessel  to  the  exaction 
when,  as  the  result  of  the  medical  exami- 
nation for  which  the  statute  provides,  it 
appears  that  the  alien  immigrant  afflicted 
with  the  prohibited  malady  is  in  such  a 
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state  of  the  disease  that  it  must  in  the  elusion  or  deportation.  But  it  is  said  the 
opinion  of  the  medical  officer  have  existed  power  to  do  so  doe*  not  include  the  right 
and  been  susceptible  of  discovery  at  the  to  make  the  medical  examination  con- 
point  of  embarkation.  Indeed,  it  is  not  elusive  for  the  purpose  of  imposing  a 
denied  that  there  was  full  power  in  penalty  upon  the  vessel  for  the  negligent 
Congress  to  provide  for  the  examination  cringing  in  of  an  alien.  We  think  the 
of  the  alien  by  medical  officers  and  to  argument  rests  upon  a  distinction  with- 
attach  conclusive  effect  to  the  result  of  out  a  difference/' 
that  examination  for  the  purposes  of  ex- 
it. Commitment  of  Minor  to  Reformatory. —  Commitment  to  a  reform 
school  of  a  young  girl,  known  to  have  perversely  exposed  herself  to  immoral 
habits  and  influences,  made  upon  the  application  of  her  father,  is  not  in  the 
nature  of  a  prosecution,  conviction,  and  punishment  for  crime.  The  pro- 
ceedings had  upon  such  an  application  were  but  the  methods  prescribed  by 
law  for  the  permitted  transfer  of  guardianship  of  the  person,  and  for  the 
protection  of  the  state  from  imposition. 

Rule  t\  Geddes,  (1904)  23  App.  Gas.   (D.  G.)  48. 

10.  Right  of  Appeal. —  The  right  of  appeal  is  not  essential  to  due  process 
of  law. 

U.  S.  v.  Heinze,   (1910)   218  U.  S.  532,  31  S.  Ct.  98,  64  U.  S.   (L.  ed.)   1139. 

11.  Relation  of  Employer  and  Employee  —  a.  Employers'  Liability 
Acts. —  The  Act  of  Congress  of  April  22,  1908,  as  amended  by  the  Act  of 
April  5,  1910,  known  as  the  Employers'  Liability  Act,  in  so  far  as  it 
declares  void  any  contract,  rule,  regulation,  or  device,  the  purpose  or  intent 
of  which  is  to  enable  the  carrier  to  exempt  itself  from  the  liability  which 
the  act  creates,  is  not  repugnant  to  this  amendment  as  an  interference  with 
the  liberty  of  contract. 

In     re     Second     Employers'     Liability  pose  or   intent  of  which  it  to  enable  a 

Cases,   (1912)  223  U.  S.  1,  32  S.  Ct.  169,  carrier  to  exempt  itself  from  the  liability 

56  U.  S.  (L.  ed.)  327,  38  L.  R.  A.  (N.  S.)  which   the  Act  creates,  does  not  uncon- 

44.     Sec   also   St.   Louis,  etc.,   R.   Co.   r.  stitutionally  interfere  with  the  liberty  of 

Conlcy,   (1011)    187  Fed.  949;  Watson  v.  contract    as    preventing    a    carrier   from 

St.  Louis,  etc.,  R.  Co.,    (1909)    169  Fed.  setting  up  as  a  bar  to  an  action  brought 

942.  under  the  Act  of  Congress  the  acceptance 

of  benefits  under  a  contract  of  member* 

The  provision   in   the  Act  of  Congress  ship  in  the  company's  relief  department 

of  April  22,  1908,  known  as  the  Employ-  Philadelphia,    etc.,    R.    Co.    v.    Schubert, 

ers'  Liability  Act,  declaring  void  any  con-  (1912)   224  U.  S.  603,  32  S.  Ct.  689,  M 

tract,  rule,  regulation,  or  device,  the  pur-  U.  S.   (L.  ed.)   911. 

6.  Regulating  Hours  of  Labor. —  The  Act  of  Congress  of  March  4, 
1907,  regulating  the  hours  of  service  of  railway  employees,  is  not  a  denial 
of  liberty  to  contract  within  the  meaning  of  the  Constitution. 

Baltimore,  etc.,  R.  Co.  t>.  Interstate  Com-  saying:  "  The  length  of  hours  of  service 
merce  Commission,  (1911)  221  U.  S.  612,  has  direct  relation  to  the  efficiency  of  the 
81  S.  Ct.  621, 55  U.  S.  (L.  ed. )  87S.  th<»  court      human  agencies  upon  which  protection  to 
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life  and  property  necessarily  depends. 
This  has  been  repeatedly  emphasized  in 
official  reports  of  the  Interstate  Com- 
merce Commission,  and  is  a  matter  so 
plain  as  to  require  no  elaboration.  In  its 
power  suitably  to  provide  for  the  safety 
of  employees  and  travelers,  Congress  was 
not  limited  to  the  enactment  of  laws  re- 
lating to  mechanical  appliances,  but  it 
was  also  competent  to  consider,  and  to 
endeavor  to  reduce,  the  dangers  incident 
to  the  strain  of  excessive  hours  of  duty 
on  the  part  of  engineers,  conductors, 
train  dispatchers,  telegraphers,  and  other 
persons  embraced  within  the  class  de- 
fined by  the  act.  And  in  imposing  re- 
strictions having  reasonable  relation  to 
this  end  there  is  no  interference  with 
liberty  of  contract  as  guaranteed  by  the 
Constitution."  See  also  U.  S.  v.  St.  Louis, 
etc,  B.  Co.,   (1911)    189  Fed.  954. 

Giving  a  construction  to  the  Act  of 
Congress  approved  March  4,  1907,  (34 
Stat,  at  L.  1415),  known  as  the  Hours 
of  Service  Act,  so  as  to  apply  a  rule  of 
absolute  liability  for  its  violation,  and 
to  foreclose  to  the  carrier  a  defense  of 
actual  lack  of  knowledge  of  the  acts  of 
its  officers  and  agents,  does  not  deny  a 


railroad  company  due  process  of  law. 
Oregon  Short  Line  R.  Co.  v.  U.  S.,  (1916) 
234  Fed.  584. 

The  Act  of  Congress  of  September  3, 
1916,  fixing  an  eight-hour  workday  for, 
and  temporarily  regulating  the  wages  of, 
railway  employees  engaged  in  the  opera- 
tion of  trains  upon  interstate  railway  car- 
riers, is  not  wanting  in  due  process  re- 
sulting from  the  improvidence  with  which 
the  statute  was  enacted  and  the  impos- 
sibility in  practice  of  giving  effect  to  its 
provisions.  Wilson  v.  New,  (1917)  243 
U.  S.  332,  37  S.  Ct.  298,  61  U.  S.  (L. 
ed.)  755,  Ann.  Caa.  1918A  1024,  L.  R.  A. 
1917E  938. 

The  Act  of  Congress  of  August  1,  189B, 
chap.  352,  27  Stat,  at  L.  340,  limiting 
the  service  and  employment  of  all  labor- 
ers and  mechanics  employed  by  the  Uni- 
ted States,  District  of  Columbia,  or  by 
any  contractor  or  subcontractor  upon  any 
of  the  public  works  of  the  United  States 
or  the  District,  to  eight  hours  in  any 
one  calendar  day,  is  invalid.  Ellis  v.  U. 
S.,  (1907)  206  U.  S.  246,  27  S.  Ct.  600, 
51  U.  S.  (L.  ed.)  1047,  11  Ann.  Cas.  589. 


c.  Effect  of  Membership  in  Labor  Organization. —  The  Act  of  Con- 
gress of  June  1,  1898,  chap.  370,  30  Stat,  at  L.  424,  making  it  a  criminal 
offense  against  the  United  States  for  an  agent  or  officer  of  an  interstate 
carrier,  having  full  authority  in  the  premises  from  the  carrier,  to  discharge 
an  employee  from  service  simply  because  of  his  membership  in  a  labor 
organization,  is  an  invasion  of  the  personal  liberty,  as  well  as  the  right  of 
property,  guaranteed  by  this  amendment. 


Adair  v.  U.  S.,  (1908)  208  U.  S.  161, 
28  S.  Ct.  277,  62  U.  S.  (L.  ed.)  436,  13 
Ann.  Cas.  764,  wherein  the  court  said: 
"Such  liberty  and  right  embraces  the 
right  to  make  contracts  for  the  purchase 
of  the  labor  of  others  and  equally  the 
right  to  make  contracts  for  the  sale  of 
one's  own  labor;  each  right,  however, 
being  subject  to  the  fundamental  condi- 
tion that  no  contract,  whatever  its  sub- 
ject matter,  can  be  sustained!  which  the 
law,  upon  reasonable  grounds,,  forbids  as 
inconsistent  with  the  public  interests'  or 
as  hurtful  to  the  public  order  or  as 
detrimental  to  the  common  good;"  and 
further:  "Without  stopping  to  consider 
what  would  have  been  the  rights  of  the 
railroad  company  under  the  Fifth  Amend- 
ment, had  it  been  indicted  under  the  act 


of  Congress,  it  is  sufficient  in  this  ease 
to  say  that  as  agent 'of  the  railroad  com- 
pany and  as  such  responsible  for  the  con- 
duct of  the  business  of  one  of  its  depart- 
ments, it  was  the  defendant  Adair's  right 

—  and  that  right  inhered  in  his  personal 
liberty,  and  was  also  a  right  of  property 

—  to  serve  his  employer  as  best  he  could, 
so  long  sb  he  did  nothing  that  was  rea- 
sonably forbidden  by  law  as  injurious  to 
the  public  interests.  It  was  the  right  of 
the  defendant  to  prescribe  the  terms  upon 
which  the  services  of  Coppage  would  be 
accepted,  and  it  was  the  right  of  Cop- 
page  to  become  or  not,  as  he  chose,  an 
employee  of  the  railroad  company  upon 
the  terms  offered  to  him,M  reversing  U.  S. 
v.  Adair,  (1907)   162  Fed.  737. 


d.  Regulation  of  Contracts  of  Seamen. — An  Act  of  Congress  making 
it  unlawful  to  pay  any  seaman  wages  in  advance,  making  such  payment  a 
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misdemeanor,  and  in  terms  providing  that  such  payment  shall  not  absolve 
the  vessel  or  its  master  or  owner  for  full  payment  of  wages  after  the  same 
shall  have  been  actually  earned,  is  not  invalid  as  invading  the  liberty  of 
contract  which  is  guaranteed  by  this  amendment.  Contracts  with  sailors 
for  their  services  are  exceptional  in  their  character,  and  may  be  subjected 
to  special  restrictions  for  the  purpose  of  securing  the  full  and  safe  carry- 
ing on  of  commerce  on  the  water.  Being  so  subject,  whenever  the  contract 
is  for  employment  in  commerce  not  wholly  within  the  state,  legislation 
enforcing  such  restrictions  comes  within  the  domain  of  Congress,  which  is 
charged  with  the  duty  of  protecting  foreign  and  interstate  commerce. 

Patterson  v.  The  British  Bark  Eudora,       Blake,  (1903)  125  Fed.  672,  affirming  xat 
(1903)    190  U.  S.  173,  23  S.  Ct.  821,  47       Troop,  (1902)   117  Fed.  557. 
U.  S.  (L.  ed.)  1002.    See  also  Kenney  <?. 

12.  Cancellation  of  Naturalization. —  The  provisions  of  the  naturaliza- 
tion law  of  1906  authorizing  the  cancellation  of  a  certificate  of  citizenship 
for  fraud  and  declaring  that  the  taking  up,  after  securing  a  certificate, 
of  a  permanent  residence  abroad  shall  be  considered  prima  facie  evidence 
of  a  lack  of  intention  to  become  a  permanent  citizen  at  the  time  of  filing  the 
application,  and  providing  that  the  provisions  of  the  act  shall  apply  to  all 
certificates  issued  under  previous  naturalization  laws,  does  not  deny  due 
process  of  law. 

Luria  v.  U.  S.,   (1913)   231  U.  S.  9,  34  &  Ct.  10,  58  U.  S.  (L.  ed.)  101. 

13.  Contracts  in  Violation  of  the  Constitution. —  The  scope  of  the  pro- 
vision regarding  the  liberty  of  the  citizen  cannot  be  so  enlarged  as  to  hold 
that  it  includes,  or  was  intended  to  include,  a  right  to  make  a  contract 
which  in  fact  restrained  and  regulated  interstate  commerce,  notwithstand- 
ing Congress,  proceeding  under  the  constitutional  provision  giving  to  it  the 
power  to  regulate  that  commerce,  had  prohibited  such  contracts. 

Addyston    Pipe,    etc.,    Co.    v.    U.    B.,  gregs  had  power  to  give  an  action  for 

(1899)    175  U.  S.  229,  20  S.  Ct.  96,  44  damages    to    an    individual    who    suffers 

TJ.  S.    (L.  ed.)    136,  modifying  U.  S.  «.  by  breach  of  the  law.   Montague  r.  Lowry, 

Addyaton  Pipe,  etc.,  Co.,  (1898)   85  Fed.  193  U.   S.  38.     The  damage  complained 

271.  of  must  almost  or  quite  always  be  dam- 
age in  property,  that  is,  in  the  money  of 

With  respect  to  the  right  to  recover  the  plaintiff,  which  is  owned  within  some 
treble  damages  under  the  Anti-Trust  Act  particular  state.  In  other  words,  if  Con- 
of  July  2,  1890,  26  Stat,  at  L.  209,  ch.  gress  had  power  to  make  the  acts  which 
647,  the  court,  in  Chattanooga  Foundry,  led  to  the  damage  illegal,  it  could  author- 
ed., Works  v.  Atlanta,  (1906)  203  U.  S.  ize  a  recovery  for  the  damage,  although 
390,  27  S.  Ct.  65,  51  U.  S.  (L.  ed.)  241,  the  latter  was  suffered  wholly  within  the 
said :     "  There  can  be  no  doubt  that  Con-  boundaries  of  one  state." 

14.  Prohibiting  Gift  Enterprise  Business. —  The  Act  of  Congress,  section 
1177  of  the  Revised  Statutes  relating  to  the  District  of  Columbia,  pro- 
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hibiting  any  person  from  engaging  in  the  gift  enterprise  business,  is  not  a 
deprivation  of  liberty  or  property.- 

In  re  Gregory,  (1911)  219  U.  S.  210,  31  S.  Ct.  143,  55  U.  S.  (L.  ed.)   184. 


15.  Limiting  Compensation  of  Pension  Agents  and  Attorneys. —  The 

Act  of  Congress  of  June  27,  1890,  section  4,  providing  "  that  no  agent, 
attorney,  or  other  person  engaged  in  preparing,  presenting,  or  prosecut- 
ing any  claim  under  the  provisions  of  this  Act  shall,  directly  or  indirectly, 
contract  for,  demand,  receive,  or  retain  for  such  services  in  preparing, 
presenting,  or  prosecuting  such  claim  a  sum  greater  than  ten  dollars,  which 
sum  shall  be  payable  only  upon  the  order  of  the  commissioner  of  pensions, 
by  the  pension  agent  making  payment  of  the  pension  allowed,  and  any 
person  who  shall  violate  any  of  the  provisions  of  this  section,  or  who  shall 
wrongfully  withhold  from  a  pensioner  or  claimant  the  whole  or  any  part 
of  a  pension  or  claim  allowed  or  due  such  pensioner  or  claimant  under  this 
Act,  shall  be  deemed  guilty  of  a  misdemeanor, ' '  was  held  not  to  be  uncon- 
stitutional as  interfering  with  the  price  of  labor  and  the  freedom  of  con- 
tract. Congress  being  at  liberty  to  give  or  withhold  a  pension,  may 
prescribe  who  shall  receive  it,  and  determine  all  the  circumstances  and 
conditions  under  which  any  application  therefor  shall  be  prosecuted.  No 
man  has  a  legal  right  to  a  pension,  and  no  man  has  a  legal  right  to  interfere 
in  the  matter  of  obtaining  pensions  for  himself  or  others.  The  whole  con- 
trol of  that  matter  is  within  the  domain  of  congressional  power. 


Friabie  c.  U.  S.,  (1895)  157  U.  S.  165, 
15  S.  Ct.  586,  39  U.  S.  (L.  ed.)  657, 
wherein  the  court  further  said:  "While 
it  may  be  conceded  that,  generally  speak- 
ing, among  the  inalienable  rights  of  the 
citizen  is  that  of  the  liberty  of  contract, 
yet  such  liberty  is  not  absolute  and 
universal.  It  is  within  the  undoubted 
power  of  government  to  restrain  some  in- 
dividuals from  all  contracts,  as  well  as 
all  individuals  from  some  contracts.  It 
may  deny  to  aU  the  right  to  contract  for 
the  purchase  or  sale  of  lottery  tickets; 
to  the  minor  the  right  to  assume  any 
obligations,  except  for  the  necessaries  of 
existence;  to  the  common  carrier  the 
power  to  make  any  contract  releasing 
himself  from  negligence,  and,  indeed,  may 
restrain  all  engaged  in  any  employment 
from  any  contract  in  the  course  of  that 
employment  which  is  against  public 
policy.  The  possession  of  this  power  bv 
government  in  no  manner  conflicts  with 
the  proposition  that,  generally  speaking, 
every  citizen  has  a  right  freely  to  con- 


tract for  the  price  of  his  labor,  services, 
or  property." 

Sections  xa  and  13  of  the  Act  of  Con- 
gress of  July  4,  1864,  entitled  "An  Act 
supplementary  to  an  Act  entitled  'An 
Act  to  grant  pensions '"  which  prescribe 
"the  fees  of  agents  and  attorneys  for 
making  out  and  causing  to  be  executed 
the  papers  necessary  to  establish  a  claim 
for  a  pension,  bounty,"  etc.,  and  impose 
a  penalty  on  "  any  agent  or  attorney  who 
demands  or  receives  any  greater  com- 
pensation for  said  services"  than  is  pre- 
scribed, are  not  invalid  as  an  invasion 
of  the  liberty  to  contract.  The  power  of 
Congress  to  grant  pensions,  includes  the 
power  to  secure  to  the  pensioner  the  pen- 
sion granted,  and  to  guard,  by  all  suitable 
laws,  the  fund  thus  devoted  from  being 
ddverted  from  its  object,  by  either  the 
craft  or  the  extortion  of  unscrupulous 
agents.  U.  S.  v.  Marks,  (1869)  2  Abb. 
(U.  S.)    531,  26  Fed.  Cas.  No.   16,721, 
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16.  Restraining  Importation  of  Particular  Goods. —  A  statute  which 
restrains  the  introduction  of  particular  goods  into  the  United  States,  from 
considerations  of  public  policy,  does  not  violate  the  due  process  clause. 

Buttfield  v.  Stranahan,  (1904)   192  U.  S.  493,  24  S.  Ct.  349,  48  U.  S.  (L.  ed.)  525. 

17.  Rights  Under  Treaties. —  A  citizen  of  the  United  States  cannot  suc- 
cessfully claim  that  an  Act  of  Congress  has  destroyed  rights  vested  under 
a  treaty  with  a  foreign  country,  as  such  rights  are  intended  for  the  benefit 
of  the  subjects  of  the  foreign  country. 

Rainoy  t>.   U.  S.f    (1914)    232   U.   S.  310,  34  S.  Ct.  429,  58  U.  S.  (L.  ed.)  617. 

XI.  Deprivation  of  Property 

1.  Destruction  of  Property  —  a.  Illegally  Imported. —  There  was  no 
deprivation  of  property  without  due  process  of  law  in  the  destruction  of 
teas  by  a  collector  of  customs,  under  a  statute  commanding  their  destruc- 
tion when  not  exported  within  six  months  after  their  final  rejection. 

Buttfield  v.  Stranahan,   (1904)    192  U.  the   courts.     Invalid    Importations  —  De- 

S.  497,  24  S.  Ct.  349,  48  U.  S.   (L.  ed.)  struction,    (1898)    22   Op.   Atty.-Gen.  71, 

525.  wherein  the  attorney -general  further  said  -. 

".The  phrase  •'  due  process  of  law '  does 

To  prevent  effectually  the  importation  not  necessarily  mean  by  a  judicial  pro- 
of prohibited  music  and  music  books,  may  ceeding.  It  is  not  necessary,  in  every 
require,  under  certain  circumstances,  their  instance,  to  obtain  a  forfeiture  by  a  ju- 
summary  destruction  without  notice;  and  dicial  proceeding;  in  order  to  destroy 
if  their  nature  and  value  demand  a  notice  property  illegally  used.  There  are  cases 
and  hearing  before  destruction,  the  rules  where  property  illegally  used  may  be 
and  regulations  to  be  adopted  may  be  so  summarily  destroyed.  When  the  property 
framed  as  to  provide  for  the  same,  and  involved  is  of  trifling  value,  and  its 
protect  the  interests  of  all  parties  con-  destruction  is  necessary  to  effect  the  ob- 
cerned,  without  preventing  or  impeding  ject  of  a  valid  law,  it  is  within  the  power 
the  enforcement  of  the  copyright  law,  of  the  legislature  to  order  its  summary 
by  putting  the  government  to  the  neces-  destruction." 
sity  of  resorting  in  the  first  instance  to 

6.  Illegally  Acquired. —  The  Constitution  and  the  common  law  afford 
protection  to  property,  and  secure  its  enjoyment,  only  when  legally 
acquired.  The  destruction  by  a  revenue  officer  of  a  barrel  of  whiskey  found 
without  the  stamps  thereon  as  required  by  law  is  not  a  criminal  offense. 

North  Carolina  v.  Vanderford,  (1888)  35  Fed.  282. 

c.  Unregistered  Dogs. —  A  city  ordinance  in  pursuance  of  authority 
conferred  by  the  city  charter  requiring  a  registry  of  dogs,  and  the  issuance 
of  certificates  of  registration,  and  the  wearing  of  a  collar  by  the  dog,  bear- 
ing his  registered  number,  and  providing  that  all  dogs  "  not  so  registered 
and  collared  shall  be  liable  to  be  killed  by  any  person,' '  authorizes  tUe  tak- 
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ing  of  property  without  due  process  of  law,  contrary  to  the  Federal 
Constitution. 
Jenkins  v.  Ballantyne,  (1892)  8  Utah  246,  30  Pac.  760,  16  L.  B.  A.  689. 

2.  Power  of  Taxation  —  a.  In  General. —  This  clause  is  not  a  limitation 
upon  the  taxing,  power  conferred  upon  Congress  by  the  Constitution. 

Bmshaber  v.  Union  Pac.  R.  Co.,  1866,  as  amended  in  1867,  providing "  that 
(1916)  240  U.  S.  1,  36  S.  Ct.  236,  60  no  suit  to  restrain  the  assessment  or  col- 
U.  S.  (L.  ed.)  493,  Ann.  Cas.  1917B  713,  lection  of  a  tax  shall  be  maintained  in 
L.  R.  A.  1917D  414.  any  court,"  was  held  not  to  be  unconsti- 
tutional as  depriving  a  taxpayer  of  prop- 
In  the  exercise  of  the  taxing  power,  bo  erty  without  due  process  of  law,  as  the 
long  as  Congress  follows  the  particular  statute  gave  a  speedy  and  inexpensive  ap- 
eonstitutional  provisions  relating  to  the  peal  tor  the'  commissioner  of  internal  rev- 
levying  of  taxes,  there  are  no  limitations  enue,  who  was  directed  to  refund  all 
upon  its  right  to  discriminate  in  select-  moneys  paid  upon  illegal  assessments,  and 
ing  the  subjects  of  taxation.  U.  S.  t*.  if  dissatisfied  with  his  decision  the  party 
Billings,   (1911)    190  Fed.  359.  might  sue  in  the  courts  which,  up  to  that 

of  last  resort,  were  open.    Pullan  v.  Kin- 

Prohibiting   restraining   assessment    of  singer,    (1870)    2   Abb.    (U.  S.)    94,   20 

taxes.— Section  19  of  the  Act  of  July  13,  Fed.  Gas.  No.  11,463. 

6.  Income  Tax. —  The  income  tax  provisions  of  the  Act  of  October  3, 
1913,  do  not  deprive  a  corporation  of  property  without  due  process  of  law 
or  deny  the  equal  protection  of  the  laws  because  of  the  progressive  increase 
as  to  individuals  nor  because  of  deductions  and  exemptions  allowed  to 
individuals  and  not  to  corporations. 

Stanton  v.  Baltic  Min.  Co.,  (1916)  240  U.  S.  103,  36  S.  Ct.  278,  60  U.  8.  (L.  ed.)  546. 

c.  Corporation  Tax. —  The  section  of  the  Tariff  Act  of  August  5,  1909, 
known  as  the  Corporation  Tax  Law,  does  not  deprive  a  corporation  of 
property  without  due  process  of  law. 

Flint  t?.  Stone  Tracy  Co.,    (1911)    220  itself   considered   is  nontaxable.     Apply- 

U.  S.  107,  31  S.  Ct.  342,  55  U.  8.  (I*,  ed.)  ing  that  doctrine  to  this  case,  the  meas- 

389,    Ann.    Cas.    1912B    1312,    the    court  ure  of  taxation  being  the  income  of  the 

saying:      "It    is   therefore   well    settled  corporation  from  all  sources,  as  that  is 

by  the  decisions  of  this  court  that  when  but  the  measure  of  a  privilege  tax  within 

the  sovereign  authority  has  exercised  the  the  lawful  authority  of  Congress  to  im- 

rjght  to  tax  a  legitimate  subject  of  taxa-  pose,  it  is  no  valid  objection  that  this 

tion  as  an  exercise  of  a  franchise  or  priv-  measure  includes,  in  part  at  least,  prop- 

ilege,  it  is  no  objection  that  the  measure  erty  which  as  such  could  not  be  directly 

of  taxation  is  found  in  the  income  pro-  taxed." 
duced   in  part  from   property   which   of 

d.  Taxation  op  Property  Outside  of  Jurisdiction. —  The  provision  in 
the  Tariff  Act  of  1909,  section  37,  levying  an  annual  tonnage  tax  upon  the 
use  of  foreign  built  yachts,  as  applied  to  yachts  used  outside  the  jurisdic- 
tion of  the  United  States,  does  not  deprive  the  resident  owner  of  such 
property  of  due  process  of  law. 

U.  S.  v.  Billings,  (1911)   190  Fed.  359,      whether  the  principles  which  prevent  state 
the  court  saying:    "  The  question  then  is      tax    legislation    from   having   extraterri- 
11  F.  S,  A.—  15 
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torial  force  apply  in  the  game  degree  to 
federal  legislation.  The  underlying  prin- 
ciple, as  we  have  seen,  is  that  taxes  arc 
the  consideration  for  protection  afforded, 
and  it  is  contended  by  the  government 
that  while  state  tax  laws  may  be  inval 
as  affecting  property  outside  the  state 
because  the  state  is  powerless  to  furnish 
protection,  yet  that  a  national  enactment 
cannot  fail  for  that  reason  because  the 
United  States  government  has  power  to 
afford  protection  to  the  persons  and  prop- 
erty  of   its   citizens   abroad.     It  is  *  said 


that  a  nation  has  power  to  protect  prop- 
erty beyond  its  territorial  limits  which 
no  component  part  of  it  can  have  and, 
consequently,  tnat  limitations  upon  the 
taxing  power  of  the  states  have  no  neces- 
sary effect  upon  the  validity  of  the  pres- 
ent statute.  I  think  it  the  better  view 
that  these  contentions  of  the  government 
are  correct.  The  national  government 
has  a  far-reaching  arm.  It  may  afford 
in  many  ways  protection  to  the  property 
of  its  citizens  located  in  foreign  coun- 
tries." 


e.  Tax  on  Foreign-built  Pleasure  Boats. —  The  provisions  of  section  37 
of  the  Tariff  Act  of  August  5,  1909,  chap.  6,  imposing  a  tax  upon  the  use  of 
every  foreign-built  yacht,  pleasure  boat,  or  vessel,  not  used  or  intended  to 
be  used  for  trade,  owned  or  chartered  for  more  than  six  months  by  any 
citizen  of  the  United  States,  does  not  violate  this  amendment. 


Rainey  i\  U.  S.,  (1914)  232  U.  S. 
310,  34  S.  Ct.  429,  5S  U.  S.  (L.  ed.)  617; 
Billings  r.  U.  S.,  (1914)  232  U.  S.  261, 
34  S.  Ct.  421,  58  U.  S.   (L.  ed.)   596. 

The  statute  is  not  invalid  as  applied 
to  a  vessel  owned  by  a  citizen  of  the 
United  States  but  used  exclusively  out- 
side the  territorial  jurisdiction  of  the 
United  States.  U.  S.  t\  Bennett,  (1914) 
232  U.  S.  299,  34  S.  Ct.  433,  58  U.  S. 
(L.  ed.)  612,  the  court  saying:  "But 
the  misapprehension  consists  not  in  a  mis- 
conception as  to  what  the  cases  relied  on 
decided,  but  in  taking  for  granted  that 
because  the  doctrine  stated  has  been  ap- 
plied and  enforced  in  many  decisions  with 
respect  to  the  taxing  power  of  the  states, 
that  the  same  principle  is  applicable  to 
and  controlling  as  to  the  United  States 
in  the  exercise  of  its  powers.  The  con- 
fusion results  from  not  observing  that 
the  rule  applied  in  the  cases  relied  upon 
to  many  forms  of  exertion  of  state  taxing 
power  is  based  on  the  limitations  on  state 
authority  to  tax  resulting  from  the  dis- 
tribution of  powers  ordained  by  the  Con- 
stitution. In  other  words,  the  whole 
argument  proceeds  upon  the  mistaken 
supposition,  which  is  sometimes  indulged 
in,  that  the  calHng  into  being  of  the 
Government  under  the  Constitution,  had 
the  effect  of  destroying  obvious  pow- 
ers of  government  instead  of  •  pre- 
serving and  distributing  such  pow- 
ers. The  application  to  the  states  of  the 
rule  of  due  process  relied  upon  comes 
from  the  fact  that  their  spheres  of  ac- 


tivity are  enforced  and  protected  by  the 
Constitution  and  therefore  it  is  impos- 
sible for  one  state  to  reach  out  and  tax 
property  in  another  without  violating 
the  Constitution,  for  where  the  power  of 
the  one  ends  the  authority  of  tne  other 
begins.  But  this  has  no  application  to 
the  Government  of  the  United  States  so 
far  as  its  admitted  taxing  power  is  con- 
cerned. It  is  coextensive  with  the  limit* 
of  the  United  States;  it  knows  no  re- 
striction except  where  one  is  expressed 
in  or  arises  from  the  Constitution  and 
therefore  embraces  all  the  attribute* 
which  appertain  to  sovereignty  in  the 
fullest  sense.  Indeed  the  existence  of 
such  a  wide  power  is  the  essential  re- 
sultant of  the  limitation  restricting  the 
states  within  their  allotted  spheres,  for  if 
it  were  not  so  then  government  in  the 
plenary  and  usual  acceptation  of  th.il 
word  would  have  no  existence.  Because 
the  limitations  of  the  Constitution  are 
barriers  bordering  the  states  and  pre- 
venting them  from  transcending  the  lim- 
its of  their  authority  and  thus  destroy- 
ing the  rights  of  other  states  and  at  the 
same  time  saving  their  rights  from  de- 
struction by  the  other  states,  in  other 
words  of  maintaining  and  preserving  the 
rights  of  all  the  states,  affords  no  ground 
for  constructing  an  imaginary  constitu- 
tional barrier  around  the  exterior  con- 
fines of  the  United  States  for  the  pur- 
pose of  shutting  that  government  off  from 
the  exertion  of  powers  which  inherently 
belong  to  it  by  virtue  of  its  sovereignty. 


/.  Repealing  Vested  Exemption  prom  Taxation. —  Where  Congress,  by 
treaty  and  statute,  provided  that  Indian  lands  distributed  and  allotted 
to  the  members  of  the  tribe  "  shall  be  nontaxable  while  the  title  rcwws  in 
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the  original  allottee/'  a  vested  right  of  exemption  from  taxation  attaches 

which  cannot  be  repealed. 

Choate  t>.  Trapp,  (1912)  224  U.  S.  666,      680,  32  S.  Ct.  671,  6*  U.  S.    (L.  ed.) 
32  S.  Ct.   565,  56   U.   S.    (L.   ed.)    941;       049. 
English  v.  Richardson,   (1912)   224  U.  S. 

g.  Distraint  fob  Payment  op  Taxes. —  Distraint  of  real  as  well  as  per- 
sonal property,  for  the  payment  of  taxes,  does  not  deprive  the  taxpayer  of 
property  without  due  process  of  law. 

Springer  c.  U.  S.,  (1880)  102  U.  S.  593,  26  U.  S.  (L.  ed.)  253. 

h.  Ratifying  Collection  of  Illegal  Tariff  Duties. — The  Act  of  Con- 
gress of  June  30,  1906,  which  ratified  the  collection  of  the  duties  levied  in 
the  Philippine  Islands  under  the  order  of  the  President,  was  held  not  to 
deprive  the  importers  of  property  without  due  process  of  law,  even  as 
applied  to  a  pending  suit  for  the  recovery  from  the  United  States  of  the 
duties  illegally  collected. 

U.  S.  t?.  Heinszen,  (1907)  206  U.  S.  370,  27  S.  Ct.  742,  61  U.  S.  (L.  ed.)   1098. 

i.  Assessments  fob  Local  Improvements —  (1)  In  General. — An  Act  of 
Congress  ordering  the  opening  and  extension  of  streets  in  the  District  of 
Columbia  and  directing  the  commissioners  of  the  District  to  institute  and 
conduct  proceedings  to  condemn  the  necessary  land,  was  constitutional 
in  providing  that  of  the  amount  found  due  and  awarded  as  damages  for 
and  in  respect  of  the  land  condemned  for  the  opening  of  said  streets,  not 
less  than  one-half  thereof  should  be  assessed  by  the  jury  in  said  proceed- 
ings against  the  pieces  and  parcels  of  ground  situate  and  lying  on  each  side 
of  the  extension  of  said  streets,  and  also  on  all  or  any  adjacent  pieces  or 
parcels  of  land  to  be  benefited  by  the  opening  of  said  streets  as  provided 
for  in  the  said  Act,  and  that  the  sums  to  be  assessed  against  each  lot  or 
piece  or  parcel  of  ground  should  be  determined  and  designated  by  the  jury, 
and  that,  in  determining  what  amount  should  be  assessed  against  any  par- 
ticular piece  or  parcel  of  ground,  the  jury  should  take  into  consideration 
the  situation  of  said  lots,  and  the  benefits  that  they  might  severally  receive 
from  the  opening  of  said  streets. 

Wight  v.  Davidson,   (1901)    181  U.  S.  The  rule  of  apportionment  among  the 

381,  21  S.  Ct.  616,  45  U.  S.  (L.  ed.)  900,  parcels  of  land  benefited  also  rests  with- 
r ever  sing  Davidson  v.  Wight,  (1900)  16  in  the  discretion  of  the  legislature,  and 
App.   Cas.    (D.  C.)    371.  may  be  directed  to  be  in  proportion  to 

the  position,  the  frontage,  the  area,  or 

See  supra,  p.  418,  Notice  and  Oppor-      market  value  of  the  lands,  or  in  propor- 

tunity    to  be  Heard  in  Assessments  for      Irion  to  the  benefits  as  estimated  by  com- 

Local  Improvement*,  missioners.    Bauman  v.  Ross,  (1897)   167 

U.  S.  590,  17  S.  Ct.  966,  42  U.  S.  (L.  ed) 

270. 
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(2)  To  Be  Determined  by  Commissioners. —  In  the  matter  of  assessing 
benefits,  under  the  right  of  taxation,  it  is  within  the  discretion  of  the  legis- 
lature to  commit  the  ascertainment  of  the  lands  to  be  assessed,  as  well  as 
the  apportionment  of  the  assessment  among  the  different  parcels,  to  the 
determination  of  commissioners  appointed  as  the  legislature  may  prescribe. 

Bauman  v.  Rosa,  (1897)    167  U.  S.  593,  17  S.  Ct.  966,  42  U.  S.   (L.  ed.)  270. 

(3)  Cost  Exceeding  Benefit. —  When  the  assessment  on  property  for  a 
public  improvement  exceeds  the  benefit,  sufficiently  substantial  to  be  esti- 
mated, there  is  an  invasion  of  a  constitutional  right. 

Martin  r.  District  of  Columbia,  (1907)  The  question  of  the  excessiveness  o!  a 

205  U.  S.   135,  27   S.  Ct.  440,  51  U.  S.       special   assessment  for  benefits  resulting 
(L.  ed.)  743.  from  a  public  street  is  one  of  fact.    Bris- 

coe v.  Rudolph,  (1911)  221  U.  S.  547,81 
8.  Ct.  679,  55  U.  S.  (L.  ed.)  84S. 

(4)  For  a  Public  Park. —  An  Act  of  Congress  authorizing  the  establish- 
ment of  a  public  park  in  the  District  of  Columbia  does  not  deprive  the 
property  owners  of  property  without  due  process  of  law,  by  providing  for 
an  assessment  of  adjacent  lands  for  the  cost  and  expenses  of  locating  and 
improving  the  park,  though  the  Act  dedicates  and  sets  apart  the  park  "  for 
the  benefit  and  enjoyment  of  the  people  of  the  United  States/' 

Wilson  v.  Lambert,  (1898)  168  U.  S.  611,  18  S.  Ct.  217,  42  U.  S.  (L.  ed.)  599. 

3.  Taking  Property  on  Porf eiture.—  On  an  alleged  forfeiture  to  the 
Choctaw  Nation  incurred  by  the  erection  by  a  railroad  company  of  build- 
ings outside  its  right  of  way  through  the  Indian  Territory,  the  court  said : 
"  The  appellant  asserts  that  the  railroad  or  the  receivers  had  forfeited  the 
property  by  building  outside  the  right  of  way,  and  hence  they  had  no 
right  to  be  heard  as  to  the  manner  of  sale,  whether  in  violation  of  the 
statute  or  not.  But,  assuming  the  validity  and  applicability  of  the  Indian 
statute,  the  title  to  the  property  did  not  become  forfeited  by  the  mere  act 
of  building.  There  must  be  at  least  some  valid  action  looking  towards  the 
enforcement  of  the  forfeiture.  To  assert  that  those  who  are  in  possession 
are  intruders  upon  the  land  and  have  forfeited  their  property,  and  there- 
fore are  not  entitled  to  be  heard  upon  the  question  whether  those  who  claim 
the  property  have  complied  with  the  law,  is  to  say  that  one  in  possession 
and  claiming  to  be  the  owner  may  be  deprived  of  his  property  without  due 
process  of  law.  On  the  contrary,  he  is  entitled  to  insist  upon  obedience 
to  law  by  those* who  assume  to  take  his  property  by  reason  of  an  alleged 
forfeiture.  To  insist  upon  a  forfeiture  the  person  who  claims  it  must  show 
some  legal  right  to  insist  upon  it." 

Walker  p.  McLoud,  (1907)  204  U.  8.  302,  27  8.  Ct  298.  51  U,  S.  (L.  ed.)  495. 
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4.  Regulating  Railroads  —  a.  Railroad  Rates — (1)  In  General. — 
When  the  interstate  commerce  commission  has  established  railroad  rates,  a 
reviewing  court  will  confine  itself  to  the  ultimate  question  as  to  whether  the 
commission  acted  within  its  power.  The  court  will  not  consider  the  expedi- 
ency or  wisdom  of  the  order,  or  whether,  on  like  testimony,  it  would  have 
made  a  similar  ruling.  Consequently  an  order  by  the  commission  will  not 
be  disturbed  when  no  mistake  of  law  was  made  and  when  there  was  evi- 
dence to  support  the  finding  of  the  commission  that  the  rate  fixed  was 
reasonable. 

Interstate    Commerce    Commission    9.  Interstate  Com.  Comm.,  (1910)   177  Fed. 

Union   Pac.    R.    Co.,    (1912)    222    U.    S.  963. 
Ml,  32  S.  Ct.  108,  56  U.  S.  (L.  ed.)  308. 

Accepting   rebates    from   unreasonable 

"  The  just  compensation  secured  by  the  rates. —  The  provisions  of  the  Act  of  Feb- 

Gonstitutnon  does  not  mean  a  guaranty  ruary  19,  1903,  known  as  the  Elkins  Act, 

to  a  carrier  as  against  the  public  of  any  declaring  that  a  shipper  shall  be  guilty 

fixed  percentage  of  profit  upon  an  invest-  of  a  misdemeanor  if  he  accepts  a  conce*- 

ment.       Lehigh  Valley  R.  Co.  e.  U.  S.,  sion  from  a  rate  published  and  filed  as 

(1913)  204  Fed.  986.  required  by  the  Act  without  permitting 

him,    when    prosecuted    for    a    violation 

The  fixing  of  railroad  rates  to  be  thereof,  to  prove  the  unreasonableness  of 
charged  by  public  service  corporations  the  established  rate  and  the  reaaonable- 
ia  a  legislative  function,  and  when  Con-  ness  of  the  rate  paid,  are  valid.  U.  8. 
greaa  conferred  upon  the  Interstate  Com-  v.  Vacuum  Oil  Co.,  (1908)  158  Fed.  536. 
merce  Commission  the  power  to  deter- 
mine what  are  and  should  be  reasonable  Rights  of  shippers. —  Railroad  rates  pre- 
rates  to  be  charged  by  the  carriers  of  scribed  by  the  Interstate  Commerce  Corn- 
interstate  commerce,  its  action  in  the  mission  must  not  be  so  high  as  to  in- 
premises  is  conclusive  upon  the  courts,  vade  the  constitutional  right*  of  shippers, 
subject  to  the  consideration  that  the  Con-  Hooker  t\  Interstate  Commerce  Commis- 
stitution  protects  such  companies  against  sion,  (1911)  188  Fed.  242. 
confiscatory  rates.     Southern  Pac.  Co.  «. 

(2)  Abrogating  Railroad  Passes  Granted  for  Life. —  The  Act  of  Con- 
gress of  June  29,  1906,  providing  that  no  common  carrier  should  issue  or 
give  any  interstate  free  ticket,  is  not  invalid  as  depriving  persons  of  their 
liberty  to  contract  as  applied  to  the  case  of  an  agreement  made  many  years 
previously  to  issue  free  passes  for  life  in  compromise  of  a  claim  for  dam- 
ages for  injuries. 

Louisville,  etc.,  R.  Co.  v.  Mottley,  (1911)  219  TJ.  S.  467,  31  8.  Ct.  265,  65  U.  S. 
(L.  ed.)  297,  34  L.  R.  A.  (N.  S.)  671. 

i.  Commodity  Clause  of  Hepburn  Act. —  The  Act  of  Congress  known  as  . 
the  commodity  clause  of  the  Hepburn  Act,  which  makes  it  unlawful  "  for 
any  railroad  company  to  transport  [in  interstate  commerce]  any  article 
*  •  •  it  may  own  •  •  •  or  in  which  it  may  have  any  interest  •  •  * 
except  such  as  may  be  necessary  •  •  •  for  its  use  in  the  conduct  of  its 
business  as  a  common  carrier,"  is  valid  as  to  a  railroad  owning  mines  and 
transporting  hay  to  the  mines  for  feeding  live  stock. 

Delaware,  etc.,  R.  Co.  t>.  TJ.  S.,  (1913)  231  U.  S.  303,  34  S.  Ct.  65,  51  U.  S.  (L.  ed.) 
269. 
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c.  Requiring  Railroads  to  Charge  Abandoned  Property  to  Expense 
Account. —  Orders  of  the  interstate  commerce  commission  providing  that 
in  classifying  expenditures  for  improvements  properly  chargeable  to  addi- 
tions and  betterments,  where  parts  of  a  railroad  or  a  shop  are  abandoned 
and  replaced  by  a  new  railroad  or  shop  upon  a  new  right  of  way  or  site, 
but  serving  the  same  territory,  traffic,  or  purpose,  the  cost  or  estimated 
replacement  value  of  the  abandoned  property,  less  salvage,  shall  be  deducted 
from  the  cost  of  the  new  work,  and  the  balance  only  charged  to  the  prop- 
erty account,  and  that  the  cost  or  value,  less  salvage,  of  the  abandoned 
property  shall  be  charged  to  operating  expenses,  provided  that,  if  the 
amount  of  the  charge  to  operating  expenses  warrants  a  distribution  of  the 
loss  over  a  series  of  years  in  the  future,  the  total  amount  may  be  charged 
into  an  account  designated  '  Property  Abandoned  Account  '  during  a  term 
of  years  previously  approved  by  the  Commission,"  do  not  deprive  a  rail- 
road of  its  property  without  due  process  of  law; 

Kansas  City  Southern  R.  Co.  v.  U.  S.,  (1913)  204  Fed.  641. 

d.  Railroad  to  Provide  Sinking  Fund  to  Meet  Debts. —  A  railroad  cor- 
poration created  by  an  Act  of  Congress,  and  occupying  a  position  of  debtor 
to  the  United  States,  is  not  deprived  of  property  without  due  process  of 
law  by  a  statute  which  requires  the  company,  in  the  management  of  its 
affairs,  to  set  aside  a  portion  of  its  current  income  as  a  sinking  fund  to 
meet  the  government  and  other  mortgage  debts  when  they  are  matured, 
when  Congress  had  reserved  the  right  at  any  time  to  alter  and  amend  or 
repeal  the  charter,  and  a  charter  contract  of  the  company,  in  respect  to  the 
subsisting  bonds,  was  to  pay  both  principal  and  interest  when  the  principal 
matured,  unless  the  debt  was  sooner  discharged  by  the  application  of  one- 
half  the  compensation  for  transportation  and  other  services  rendered  for 
the  government,  and  five  per  cent,  of  the  net  earnings. 

Sinking-Fund  Cases,  (1878)  99  U.  S.  719,  25  U.  S.  (L.  ed.)  496.  See  also  Central 
Pac.  R.  Co.  v.  U.  S.,  (1886)  21  Ct.  CL  183. 

6.  Requiring  Railroad  to  Extend  Tracks. —  An  Act  of  Congress  does 
not  deprive  a  railroad  company  in  the  District  of  Columbia  of  its  property 
without  due  process  of  law,  in  so  far  as  it  requires  the  company  to  extend, 
by  double  tracks,  the  lines  of  its  underground  electric  railroad  to  a  desig- 
nated point. 

Metropolitan  R.  Co.  v.  Macfarland,  (1902)  20  App.  Cat.'  (D.  C.)  432. 

/.  Requiring  Railroad  to  Pay  fob  Lands  Sou)  Without  Right. —  An 
Act  of  Congress  requiring  a  railroad  company  to  pay  for  government  lands 
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previously  and  without  right  sold  and  disposed  of  does  not  deprive  a  rail- 
road company  of  property  without  due  process  of  law. 

Southern  Pac.  R.  Co.  v.  U.  S.,  (1004)  133  Fed.  651,  affirmed  (1906)  200  U.  S.  341, 
.26  S.  Ct  296,  60  U.  8.  (L.  ed.)  607. 

g.  Requiring  Railroad  to  Pay  Cost  of  Survey  of  Public  Land  Granted. 
—  Where  a  land  grant  was  made  in  aid  of  a  proposed  railroad  under  a  stat- 
ute declaring  it  to  be  subject  to  addition,  alteration,  amendment  or  repeal 
by  Congress,  and  that  the  grant  was  made  upon  the  condition  that  not  less 
than  fifty  miles  of  road  be  completed  during  each  year  after  commencement, 
and  the  railroad  failed  to  proceed  with  the  construction  at  the  rate  pre- 
scribed, a  subsequent  statute  requiring  the  grantee  to  pay  for  the  survey  of 
the  granted  lands  and  directing  this  to  be  done  in  advance  of  the  issue  of 
the  patents,  is  not  repugnant  to  the  due  process  clause. 

Santa  Fe  Pac  R.  Oo.  v.  Lane,  (1917)  244  U.  S.  492,  37  S.  Ct.  714,  61  U.  S.  (L.  ed.) 
1276. 

h.  Connecting  Carriers — (1)  "  Car  mack  Amendment  "  Making  Initial 
Carrier  Liable  for  Loss  or  Injury. —  The  provision  of  the  Act  of  Congress 
regulating  commerce  between  the  states,  known  as  the  Carmack  amend- 
ment of  June  29,  1906,  chap.  3591  (34  Stat,  at  L.  584,  595),  the  effect  of 
which  is  to  hold  the  initial  carrier  engaged  in  interstate  commerce  as  having 
contracted  for  through  carriage  to  the  point  of  destination,  and  liable  to  the 
shipper  for  loss  of  or  injury  to  property  on  a  connecting  line,  does  not 
deprive  the  initial  carrier  of  its  liberty  or  property  without  due  process 
of  law. 

Atlantic  Coast  Line  R.   Co.  c.   River-  Ihem,   the   power  is   absolute   except   as 

side  Milk,   (1911)   219  U.  S.  186,  31  S.  limited  by  other  provisions  of  the  Con- 

Ct.  164,  55  U.  S.  (L.  ed.)  167,  31  L.  R.  A.  stitution  itself." 
(N.    S.)    7,    the   court    saying:      "It    is 

obvious,  from  the  many  decisions  of  this  Invalidating  contract  exempting  initial 

court,  that    there   is   no   such    thing   as  carrier  from  liability. —  Section  seven  of 

absolute  freedom  of  contract.     Contracts  the  Act  of  June  29,  1906,  known  as  the 

which  contravene  public  policy  cannot  be  Hepburn    Act,    which    makes    a    carrier 

lawfully  made  at  all,  and  the  power  to  liable  for  any  loss,  damage,  or  injury  to 

make  contracts  may  in  all  cases  be  regu-  property   received   by    it   for  transporta- 

lated  as  to  form,  evidence,  and  validity  Hon,  .caused  by  it  or  by  any  connecting 

as  to  third  persons.    The  power  of  govern-  carrier,  and  which  provides  that  no  con- 

ment  extends  to  the  denial  of  liberty  of  tract,  Teceipt,   rules,  or  regulation  shall 

contract  to  the  extent  of  forbidding  or  exempt    such    carrier   from   the   liability 

regulating  every  contract  which   is   rea-  imposed,  is  not  invalid  as  depriving  the 

sonably   calculated    to    injuriously   affect  carrier  of  the  liberty  to  contract.    Snielt- 

the    public    interests.      Undoubtedly    the  zer  v.  St.  Louis,  etc.,  R.  Co.,  (1908)    153 

United  States  is  a  government  of  limited  Fed.    649;    Frv    r.    Southern    Pac.    Co.. 

and  delegated  powers,  but  in  respect  of  (1910)  247  111."  564,  93  X.  E.  906;  Pitts- 

thoae  powers  which  have  been  expressly  burg,  etc.,  R.  Co.  r.  Mitchell,  (1910)   175 

delegated,    the    power    to    regulate    com-  Ind.  196,  91  N.  E.  735,  98  N.  E.  996. 
mere*  between   the  states  being  one  of 
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(2  J  Regtilating  Railroad  Terminal  Facilities. —  An  order  of  the  Interstate 
Commerce  Commission  requiring  a  railroad  company  to  give  to  one  con- 
necting carrier  the  same  transportation  facilities  over  its  terminals  that  it 
gives  to  another  connecting  carrier,  under  the  same  circumstances  of  connec- 
tion, does  not  deprive  it  of  any  property  right  without  due  process  of  law. 

Pennsylvania  Co.  v.  U.  S.,   (1015)   236       Co.   v.   U.    S.,    (1915)    238    U.   S.   1,  35 
U.  S.   351,  35   S.  Ct.   370,  59  U.  S.    (L.       S.  a.  696,  59  U.  S.   (L.  ed.)    1177. 
ed.)    616.      See    also    Louisville,    etc.,    R. 

(3)  Prohibiting  Trunk  Line  Allowing  Rebate  to  Tap  Line. — An  order 
of  the  Interstate  Commerce  Commission  prohibiting  trunk  line  carriers  from 
making  to  any  tap  line  an  allowance  or  division  out  of  the  joint  rates  in 
excess  of  the  maximum  amounts  prescribed  does  not  deprive  a  trunk  line  of 
its  property  without  due  process  of  law,  as  a  trunk  line  has  no  constitutional 
right  to  compete  and  build  up  its  business  by  paying  bonuses  or  rebates  that 
have  been  forbidden  by  Act  of  Congress. 

O'Keefe  v.  U.  S.,  (1916)  240  U.  S.  294,  36  S.  Ct.  313,  60  U.  S.  (L.  ed.)  651. 

5.  Extending  Interstate  Commerce  Act  to  Private  Oil  Pipe  Line  Owners. 
—  The  amendment  approved  June  29,  1906,  of  the  Act  to  regulate  com- 
merce, extending  the  provisions  of  that  act  "  to  any  corporation  or  any 
person  or  persons  engaged  in  the  transportation  of  oil  or  other  commodity, 
except  water  and  except  natural  or  artificial  gas,  by  means  of  pipe  lines, 
or  partly  by  pipe  lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and 
partly  by  water,  *  *  *  who  shall  be  considered  and  held  to  be  common 
carriers  within  the  meaning  and  purpose  of  this  act,"  so  far  as  it  applies  to 
private  pipe  lines  and  assumes  to  legislate  or  convert  them  into  public 
facilities,  deprives  the  owners  of  such  lines  of  their  property  rights  without 
just  compensation. 

Prairie  Oil,  etc.,  Gas  Co.  t?.  U.  S.,  (1913)  204  Fed.  798. 

6.  Condition  to  Granting  Clearance  Papers  to  a  Vessel. —  It  is  within 
the  power  of  Congress,  under  the  commerce  clause,  to  grant,  regulate,  or 
withhold  clearance  papers,  and  .there  is  no  deprivation  of  property  by  the 
provision  in  section  9  of  the  Act  of  March  3,  1903,  providing  that  "  no 
vessel  shall  be  granted  clearance  papers  while  any  such  fine  imposed  upon 
it  remains  unpaid,"  that  is,  the  penalty  the  Secretary  of  Commerce  and 
Labor  is  authorized  to  collect  for  bringing  in  an  alien  afflicted  with  a  loath- 
some or  dangerous  contagious  disease. 

International  Mercantile  Marine  Co.  v.  Stranahan,  (1907)   166  Fed. 
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7.  Food  and  Drags  Act. —  The  Act  of  Congress  known  as  the  Food  and 
Drugs  Act,  as  amended  by  the  Act  of  August  23,  1912,  which  declares  that 
"  If  its  package  or  label  shall  bear  or  contain  any  statement,  design,  or 
device  regarding  the  curative  or  therapeutic  effect  of  such  article  or  any  of 
the  ingredients  or  substances  contained  therein,  which  is  false  and  fraudu- 
lent, ' '  is  not  so  uncertain  in  its  operation  as  to  deny  due  process  of  law  in 
its  enforcement. 

Seven  Cases  t?.  U.  S.,  (1915)  239  U.  S.  510,  36  S.  Ct.  190,  60  U.  S.  (L.  ed.)  411, 
L.  R.  A.  1916D  164. 

8.  Webb-Kenyon  Law. —  The  Act  of  Congress  of  March  1,  1913,  known 
as  the  Webb-Kenyon  Law,  divesting  intoxicating  liquors  of  their  interstate 
character  in  certain  cases,  is  not  repugnant  to  the  due  process  clause  of 
the  Fifth  Amendment. 

James  Clark  Distilling  Co.  ©.  Western  37  S.  Ct.  180,  61  U.  8.  (L.  ed.)  326,  Ann. 
Maryland  R.  Co.,   (1916)   242  U.  S.  326,       Cas.  1917B  845,  L.  R.  A.  1917B  1218. 

9.  Escheat  to  United  States.—  The  provision  of  section  996,  R.  S.  U.  S., 
as  amended  by  the  Act  of  February  19,  1897,  with  respect  to  moneys  paid 
into  any  court  of  the  United  States,  that  "  it  shall  be  the  duty  of  the  judge 
or  judges  of  said  courts,  respectively,  to  cause  any  moneys  deposited  as 
aforesaid,  which  have  remained  in  the  registry  of  the  court  unclaimed  for 
ten  years  or  longer,  to  be  deposited  in  a  designated  depositary  of  the  United 
States,  to  the  credit  of  the  United  States,"  is  invalid  as  the  national  govern- 
ment is  not  in  any  case  the  parens  patriae  to  which  ownerless  property  of 
any  sort  in  any  state  of  the  Union  reverts. 

American  Loan,  etc.,  Co.  v.  Grand  Rivers  Co.,  (1908)   159  Fed.  776. 

10.  Seizure  of  Books  and  Papers  Relating  to  Alleged  Fraud  on  Revenue. 

—  The  Act  of  March  2,  1867,  section  2,  providing  that  whenever  it  shall  be 
made  to  appear  to  the  satisfaction  of  the  judge  of  the  District  Court  for 
any  district  of  the  United  States,  by  complaint  and  affidavit,  that  any 
fraud  on  the  revenue  has  been  committed  by  any  person  or  persons  inter- 
ested, or  in  any  way  engaged,  in  the  importation  or  entry  of  merchandise 
at  any  port  within  such  district,  said  judge  shall  forthwith  issue  his  war- 
rant, directed  to  the  marshal  of  the  district,  requiring  said  marshal,  by 
himself  or  deputy,  to  enter  any  place  or  premises  where  any  invoices,  books, 
or  papers  are  deposited  relating  to  the  merchandise  in  respect  to  which 
such  fraud  is  alleged  to  have  been  committed,  and  to  take  possession  of  such 
books  or  papers  and  produce  them  before  the  said  judge ;  and  any  invoices, 
books,  or  papers  so  seized  shall  be  subject  to  the  order  of  said  judge,  who 
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shall  allow  the  examination  of  the  same  by  the  collector  of  customs  of  the 
port  into  which  the  alleged  f raudulent  importation  shall  have  been  made, 
or  by  any  officer  duly  authorized  by  said  collector,"  was  held  not  to  be  in 
conflict  with  this  clause. 

Matter  of  Piatt,  (1874)  7  Ben.  (U.  S.)  261,  19  Fed.  Cas.  No.  11,212. 

11.  Validating  Registration  of  Mortgages  as  Against  Judgment  Cred- 
itors.— An  Act  validating  the  registration  of  mortgages  of  personal  prop- 
erty is  not  a  deprivation  of  property  without  due  process  of  law  as  against 
creditors  who  had  obtained  judgments  and  had  sued  out  attachments  prior 
to  the  enactment  of  the  statute. 

M-cFadd'in     r.     Evans-Snider-Buel     Co.,       Snider-Buel  Co.  v.  McFadden,  (1900)  105 
(3902)    185  U.  S.  513,  22  S.  Ct.  758,  46       Fed.  293. 
U.    S.    (L.    ed.)     1012,    affirming    Evans- 

12.  Forfeiture  of  Counterfeit  Coin. —  Counterfeit  coin  is  neither  prop- 
erty nor  the  subject  of  property ;  it  is  the  product  of  a  felonious  act,  and 
outside  the  law,  and  its  seizure  and  forfeiture  is  not  a  taking  of  property 
without  due  process  of  law  within  the  meaning  of  this  amendment.  The 
due  process  of  law  required  was  neither  designed  to  apply  to  such  rights  as 
a  person  unlawfully  in  the  possession  of  counterfeit  coin  may  have  in  it,  but 
was  intended  for  the  protection  of  substantial  rights  in  lawful  property. 

Forfeiture  of  Counterfeit  Coin,  (1901)   23  Op.  Atty.-Gen.  469. 

13.  Distress  Warrant  Against  Defaulting  Officer. — A  distress  warrant 
issued  by  the  solicitor  of  the  treasury  under  an  Act  of  Congress,  entitled 
"An  Act  providing  for  the  better  organization  of  the  treasury  depart- 
ment, ' '  does  not  deprive  a  defaulting  officer  of  property  without  due  process 
of  law.  Though  "  due  process  of  law  M  generally  implies  and  includes 
actor,  reus,  judex,  regular  allegations,  opportunity  to  answer,  and  a  trial 
according  to  some  settled  course  of  judicial  proceedings,  yet  this  is  not 
universally  true.  There  may  be,  and  we  have  seen  that  there  are  cases, 
under  the  law  of  England  after  Magna  Gharta,  and  as  it  was  brought  to 
this  country  and  acted  on  here,  in  which  process,  in  its  nature  final,  issues 
against  the  body,  lands,  and  goods  of  certain  public  debtors  without  any 
such  trial. 

Murray    v.    Hoboken    Land,    etc.,    Co.,  existing  in  the  common  and  atatute  law 

(1855)    18  How.  274,  15  U.  S.    (L.  ed.)  of  England,  before  the  emigration  of  our 

372,  wherein  the  court  said  that  to  as-  ancestors,  and  which  are  shown   not  to 

certain  whether  statutory  process  is  due  have    been    unsuited    to    their    civil    and 

process  "we  must  examine  the  Constitu-  political  condition  by  having  been  acted 

tion  itself,  to  see  whether  this  process  be  on  by  them  after  the  settlement  of  this 

in  conflict  with  any  of  its  provisions.    If  country."    See  also  U.  S.  U  Dillin,  (1009) 

not  found  to  be  so,  we  must  look  to  those  168  Fed.  813. 
settled  usages  and  modea  of  proceeding 
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14.  Deprivation  of  Use  of  the  Postal  Service. —  Due  process  of  law  is 
not  denied  when  the  disposition  of  property  is  affected  by  the  order  of  an 
executive  department  and  a  statute  authorizing  the  postmaster-general  to 
seize  or  return  to  sender  all  letters  addressed  to  a  particular  person,  firm, 
or  corporation  which  he  is  satisfied  is  making  use  of  the  mail  for  an  illegal 
purpose. 


Public  Clearing  House  v.  Coyne,  (1904) 
194  U.  S.  508,  24  S.  Ct.  789,  48  U.  S. 
(L.  ed.)    1092. 

But  see  Hoover  v.  McChesney,  (1897) 
81  Fed.  481,  wherein  it  was  held  that  an 
order  of  the  postmaster-general,  which 
finds  a  person  guilty  of  a  violation  of 
the  postal  laws,  and  prohibits  to  him  the 
use  of  the  postal  service  of  the  United 
States  as  far  as  the  receiving  of  mail 
is  concerned,  during  his  pleasure,  is  not 
due  process  of  law,  within  the  constitu- 
tional meaning;  and  the  right  to  the  use 
of  the  mails  is  a  property  right,  and  one 
which  cannot  be  taken  away  except  by 
duo  process  of  law.  "  If  the  United 
States  government  should  hereafter  be- 
come the  owner  of  all  the  transportation 


lines  in  the  United  States,  and  thus  the 
common  carrier  of  the  nation,  and  by  law 
exclude  all  others  from  becoming  com- 
mon carriers,  it  would  seem  to  follow  in- 
evitably that  the  citizens  of  the  United 
States  would  have  a  common  right  to 
travel  and  ship  freight  over  the  lines 
thus  owned  and  operated  by  the  United 
States,  and  that  all  of  its  citizens,  sub- 
ject to  such  general  laws  and  regulations 
as  to  rates  and  the  operation  of  the  lines 
as  might  be  enacted  and  established, 
would  have  this  common  right,  and  that 
such  a  right  would  be  readily  recognized 
as  a  property  right  in  the  citizen,  and  one 
of  which  a  particular  citizen  could  not 
be  deprived  except  by  due  process  of 
law." 


15.  Statute  of  Limitations. —  Statutes  of  limitations  may  be  modified  by 
shortening  the  time  prescribed,  but  only  if  this  is  done  while  the  time  is  still 
running,  and  so  that  a  reasonable  time  still  remains  for  the  commencement 
of  an  action  before  the  bar  takes  effect. 


Ochoa  v.  Hernandez  y  Morales,  (1913- 
230  U.  S.  139,  33  S.  Ct.  1033,  57  U.  S. 
(L.  ed.)   1427. 

A  statute  of  limitation  may  give  title, 
and  a  statute  by  which  possession  for 
ten  years,  under  a  deed  purporting  to 
convey  a  fee  simple,  of  any  lands  which 
have  been  granted  by  Spain,  Mexico,  or 
the  United   States,  gives   a   title  in   fee 


to  the  quantity  of  land  specified  in  the 
deed,  if,  during  the  ten  years,  no  claim 
by  suit  in  law  or  equity,  effectually 
prosecuted,  shall  have  been  set  up,  does 
not  take  property  without  due  process  of 
law  nor  deny  the  equal  protection  of  the 
laws.  Moutoga  t?.  Gonzales,  (1914)  232 
U.  S.  375,  34  S.  Ct.  413,  58  U.  S.  (L.  ed.) 
645. 


16.  Statutory  Limitation  of  Patent  Bight. —  Section  7  of  the  Act  of 
March  3,  1839,  providing  that  "  every  person  or  corporation,  who  has  or 
shall  have  purchased  or  constructed  any  newly  invented  machine,  manufac- 
ture, or  composition  of  matter,  prior  to  the  application  by  the  inventor  and 
discoverer  for  a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend 
to  others,  to  be  used,  the  specific  machine,  manufacture,  or  composition  of 
matter  so  made  or  purchased,  without  liability  therefor  to  the  inventor  or 
any  other  person  interested  in  such  invention,"  is  not  unconstitutional  as 
depriving  the  inventor  of  his  property  without  compensation.  The  patentee 
has  no  exclusive  right  of  property  in  his  invention  except  under  and  by 
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virtue  of  the  statutes  securing  it  to  him  and  according  to  the  regulations  and 
restrictions  of  this  statute. 

Dable  Grain  Shovel  Co.  v.  Flint,  (1890)  137  U.  S.  42.  11  S.  Ct  8,  34  U.  S.  (L.  ed.) 
618,  affirmed  (1890)  42  Fed.  686. 

17.  Giving  Unwarranted  Effect  to  Decision  of  State  Court. — A  judg- 
ment of  the  Circuit  Court  of  the  United  States  claiming  to  give  such  unwar- 
ranted effect  to  a  decision  of  a  state  court  as  to  wrongfully  deprive  a  party 
of  his  property,  may  be  considered  as  presenting  a  question  how  far  it  can 
be  sustained  in  view  of  the  prohibitory  language  of  this  clause. 

Fayerweather  v.  Ritch,  (1904)  195  U.  S.  298,  25  S.  Ct.  68,  49  U.  8.  (L.  ed.)  193. 

18.  Inspection  of  Mining  Claim  to  Ascertain  Interest. — A  territorial 
statute  providing  that  whenever  any  person  shall  have  any  right  to,  or 
interest  in,  any  mining  claim  which  is  in  the  possession  of  another  person, 
and  it  shall  be  necessary  to  the  ascertainment  of  such  right  that  an  inspec- 
tion of  the  mining  claim  shall  be  made,  and  that  upon  a  petition  being  pre- 
sented to  the  court,  an  order  for  the  inspection  should  be  made,  does  not 
deprive  any  one  of  property  without  due  process  of  law,  when  the  proceed- 
ing provided  by  the  statute  requires  notice,  a  hearing  and  an  adjudication 
before  a  court  or  judge,  and  provides  all  proper  protection  to  the  party 
against  whom  the  inspection  is  ordered. 

Montana  Co.  v.  St.  Louis  Min.,  etc,  Co.,  (1894)  152  U.  S.  162,  14  S.  Ct.  506,  38 
U.  S.  (L.  ed.)  398. 

10.  Unequal  Licenses. — An  Act  of  Congress,  legislating  for  the  District 
of  Columbia,  providing  that  "  general  brokers  shall  pay  a  tax  of  $250  per 
annum;  every  person,  firm,  company,  or  association  not  incorporated 
(except  insurance  and  real-estate  brokers  acting  as  such)  that  solicits  busi- 
ness from  the  general  public  by  advertisement  or  otherwise,  and  that  pur- 
chases, sells,  or  negotiates  for  others  securities,  shares,  stocks,  bonds, 
exchange,  bullion,  coin,  money,  bank  notes,  or  promissory  notes,  or  that 
deals  in  futures  on  market  quotations  of  prices  or  value  on  merchandise, 
shares,  stocks,  bonds,  or  other  securities,  or  accepts  margins  on  prices  or 
values  of  said  shares,  stocks,  bonds,  merchandise,  or  securities,  shall  be 
deemed  a  general  broker ;  provided,  that  the  Washington  Stock  Exchange, 
through  its  president  or  treasurer,  shall  pay  to  the  collector  of  taxes  of  the 
District  of  Columbia  a  sum  equal  to  $500  per  annum  in  lieu  of  tax  on  the 
members  thereof  for  business  done  on  said  exchange;  provided  further, 
that  any  broker  who  is  a  member  of  a  regularly  organized  stock  exchange 
located  outside  of  the  District  of  Columbia,  and  transacting  a  brokerage 
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business  therein,  shall  pay  a  sum  equal  to  $100  per  annum  to  the  collector  of 
taxes  of  the  District  of  Columbia/ '  by  imposing  an  unreasonable  burden 
upon  the  right  of  a  citizen  to  pursue  a  lawful  occupation  open  to  his 
competitors  upon  less  onerous  terms  —  which  right  of  occupation  is  of  the 
nature  of  property —  operates  substantially  as  the  taking  of  property  with- 
out due  process  of  law. 

Lappin  v.  District  of  Columbia,  (1903)  22  App.  Cas.  (D.  C.)  89. 

20.  Taking  Away  Bight  of  Action  for  False  Imprisonment. —  Section  4 
of  the  Act  of  Congress  of  March  3, 1863,  providing  "  that  any  order  of  the 
President,  or  under  his  authority,  made  at  any  time  during  the  existence  of 
the  present  rebellion,  shall  be  a  defense  in  all  courts  to  any  action  or  prose- 
cution, civil  or  criminal,  pending  or  to  be  commenced,  for  any  search, 
seizure,  arrest,  or  imprisonment,  made,  done,  or  committed,  or  acts  omitted 
to  be  done,  under  and  by  virtue  of  such  order,  or  under  color  of  any  law  of 
Congress,  and  such  defense  may  be  made  by  special  plea,  or  under  the  gen- 
eral issue/9  is  invalid  as  depriving  a  person  of  property  in  his  right  of 
action  for  false  imprisonment. 

Griffin  v.  Wilcox,   (1863)   21  Ind.  372,  don;  but  a  pardon  reaches  the  penalty  for 

the  court  saying:      "The  above   section  the   crime  only,   not   the  civil  right   of 

of    the    Act    of    Congress    can    have    no  property  in  damages." 
greater  effect  than  that  of  a  general  par- 

21.  Bight  to  Practice  Law. — A  summary  proceeding  against  an  attorney 
to  exclude  him  from  the  practice  of  his  profession  on  account  of  acts  for 
which  he  may  be  indicted  and  tried  by  a  jury  is  not  a  violation  of  this 
amendment,  when  due  notice  was  given  and  a  trial  and  hearing  was  had 
before  the  court  in  the  manner  in  which  proceedings  against  attorneys,  when 
the  question  is  whether  they  shall  be  struck  off  the  roll,  are  always 
conducted. 

B*  p.  Wall,   (1882)    107  U.  S.  288,  2  whatsoever,  under  any  authority,  or  pre- 

S.  Ot.  669,  27  U.  S.   (L.  ed.)  552.  tended    authority,    in    hostility    to    the 

United  States;  that  he  has  not  yielded  a 

The  Act  of  Congress  of  Jan.  24,  1865,  voluntary  support  to  any  pretended  gov- 

prescribing  an  oath  to  be  taken  before  eminent,    authority,   power,   or   const  i  tu- 

any  person  could  be  admitted  as  an  at-  tion,   within   the   United   States,   hostile 

torney  and  counselor  at  the  bar  of  any  or   inimical   thereto;    and,   that   he  will 

of  the  courts  of  the  United  States,  that  support  and   defend   the   Constitution   of 

the  deponent  has  never  voluntarily  borne  the   United    States    against    all   enemies, 

arms  against  the  United  States  since  he  foreign   or  domestic,  and  will  bear  true 

has  been  a  citizen  thereof;   that  he  has  faith    and    allegiance   to    the   same,   was 

not  voluntarily   given    aid,    countenance,  held  to  be  void  as  it  deprived  an  attor- 

counsel,  or  encouragement  to  persona  en-  ney  previously   admitted,  of  property   in 

gaged  in  armed  hostility  thereto;  that  he  his  profession  without  due  process  of  law. 

has  never  sought,  accepted,  or  attempted  In  re  Shorter,   (1865)    22  Fed.  Cas.  No. 

to  exercise   the   functions   of   any   office  12,811. 
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22.  Prohibiting  Emission  of  Dense  Smoke  as  a  Nuisance. —  Congress  has 
the  power  to  declare  the  emission  of  thick  or  dense  black  or  gray  smoke 
from  chimneys  in  the  District  of  Columbia  a  nuisance  per  $e  and  to  punish 
the  act  as  an  offense.  Such  a  statute  does  not  deprive  persons  of  their  prop- 
erty without  due  process  of  law. 

Moses  v.  U.  S.,  (1900)  16  App.  Cas.  ( (D.  C.)  433. 

23.  Prohibiting  Disposition  or  Encumbrance  of  Community  Property. 
—  In  a  territory  in  which  the  rule  of  community  property  as  between  hus- 
band and  wife  obtains,  a  statute  providing  that  "  neither  husband  nor  wife 
shall  convey,  mortgage,  incumber  or  dispone  of  any  real  estate  or  legal  or 
equitable  interest  therein  required  during  coverture  by  onerous  title  unless 
both  join  in  the  execution  thereof/'  does  not  deprive  a  husband  of  property 
rights  without  due  process  of  law. 

Arnett  t?.  Reade,  (1911)  220  U.  S.  311,  31  &  Ct.  425,  55  U.  S.  (L.  ed.)  477,  36 
Li  R.  A.  (N.  S.)  1040. 

24.  Requiring  Property  in  District  of  Columbia  to  be  Connected  with 
Drainage. — An  Act  of  Congress  requiring  improvements  of  property  within 
the  District  of  Columbia  to  be  connected  with  the  city  sewage  system  does 
not  deprive  an  owner  of  property  of  any  rights  without  due  process  of  law, 
though  it  does  not  appear  that  any  nuisance  existed  on  the  property  or  that 
the  means  of  drainage  already  there  were  unsatisfactory  or  insufficient. 

District  of  Columbia  v.  Brooke,  (10091  214  U.  S.  138,  29  S.  Ct.  560,  53  U.  S.  (L.  ed.) 
941. 


AMENDMENT   V 

11  Nor  shall  private  property  be  taken  for  public  use,  without  just 

compensation." 

I.  Not  a  Limitation  on  the  States,  449. 
II.  Power  of  Eminent  Domain,  449. 

1.  In  General,  449. 

2.  Clause  a  Mere  Limitation  an  the  Power,  450. 

3.  With  or  Without  Concurrent  Act  of  the  State,  450. 

III.  Private  Property,  451. 

1.  No  Distinction  Between  Real  and  Personal  Property,  451. 

2.  Property  of  a  State,  451. 

3.  Value  of  Franchise  as  Well  as  Tangible  Property,  451* 

4.  Easement  in  Waters  of  a  Creek,  452. 

5.  Negative  Covenants  Contained  in  Deeds,  452. 

IV.  What  Constitutes  a  Taking,  452. 

1.  In  General,  452. 

2.  Distinction  Between  Damage  and  Taking,  452. 

3.  Decreased  Value  of  Property  on  Taking  Part,  452. 

4.  Extent  of*  Taking  Rests  in  Legislative  Discretion,  452. 

5.  Fee  Passes  to  the  Government,  453. 

6.  Acts  Not  Directly  Encroaching  on  Private  Property,  453. 

7.  Property  Destroyed  for  Public  Safety,  453. 

8.  Use  Beyond  Purpose  of  First  Condemnation,  454. 
9. '  Value  of  Real  Estate  Destroyed  or  Impaired,  454. 

a.  In  General,  454. 

6.  When  Merely  Incidental  to  Exercise  of  a  Servitude,  454. 

(1)  In  General.  454. 

(2)  Construction  of  Revetment  on  Banks  of  Navigable 

Stream,  454. 
c  Overflowed  Land,  455. 

(1)  In  General,  455. 

(2)  Rendering  Land  Unfit  for  Cultivation,  455. 

(3)  Intermittent  Overflows,  456. 

10.  Destroying  Dam  by  Backing  Water,  456. 

11.  Diverting  Water  of  Nonnavigable  Stream,  456. 

12.  Statutory  Designation  of  Locality,  456. 

13.  Use  and  Occupation  of  Private  Property,  457. 

14.  Use  of  Property  After  Owner  Refused  to  Hire,  457. 

15.  Use  of  Land  as  a  Military  Camp,  457. 

16.  Temporary  Use  of  Road  for  Transportation  of  Military  Supplies, 

458. 

17.  Firing  Over  Island  in  Naval  Target  Practice,  458. 
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18.  Control  of  Navigation  Generally,  458. 

19.  Appropriation  of  Navigable  Waters,  459. 

20.  Establishing  Harbor  Lines,  459. 

21.  Removal  or  Alteration  of  Bridge  as  an  Obstruction  to  Navigation, 

459. 

22.  Destruction  of  Oyster  Bed  by  Dredging,  460. 

23.  Taking  Land  to  Make  Levee  and  Repair  Break  in  Dam,  460. 

24.  Injury  to  Easement  of  Ingress  and  Egress,  460. 

25.  Conferring  Immunity  from  Action  for  Nuisance,  460. 

26.  Erection  of  Lighthouse  on  Submerged  Soil,  461. 

27.  Establishing  Telegraph  Line  on  Railroad  Right  of  Way,  461. 

28.  Use  of  Patented  Invention,  461. 

29.  Destruction  of  Well  by  Blasting,  462. 

30.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws,  462. 

31.  Release  by  Treaty  of  Claims  Against  Foreign  Government,  463. 

32.  Property  Destroyed  by  Naval  Officer,  463. 

33.  Confiscation  of  Property  of  Public  Enemy,  463.. 

34.  Repudiation  of  a  Contract,  463. 

35.  Imprisonment  of  Slaves  for  Crimes,  463. 

36.  Consequential  Injury,  464. 

a.  In  General,  464. 

b.  Injury  to  Coal  Mine,  464. 

c.  To  Riparian  Rights  by  Erection  of  a  Pier,  464. 

d.  To  Property  by  Faulty  Construction  of  a  Dam,  464. 
6.  To  Landing  by  River  Improvement,  464. 

/.  Interfering  with  Wharf  by  Changing  Harbor  Line,  465, 
V.  For  Public  Use,  465. 

1.  Necessity  that  Use  Should  Be  Public,  465. 

2.  Courts  May  Determine  Fact  of  Public  Use,  465. 

3.  Condemnation  of  Land  for  Railroad,  466. 

4.  For  Public  Parks  and  Squares,  466. 

5.  Preserving  Gettysburg  Battle-ground,  466. 
VI.  Without  Just  Compensation,  466. 

1.  What  Constitutes  Just  Compensation,  466. 

2.  Question  as  to  Measure  of  Compensation  Judicial,   Not  *Legi*- 

lative,  467. 

3.  Requirement  of  Payment  Before  Consummation,  467. 

a.  In  General,  467. 

6.  Adequate  Provision  Required  Before  Occupancy  Disturbed, 

468. 
c.  Emergency  Will  Not  Admit  of  Delay,  468. 

4.  Statute  Failing  to  Provide  for  Compensation,  469. 

5.  Limit  of  Appropriation,  470. 

6.  Interest  on  Award,  470. 

7.  Government  Liable  for  Property  Taken  by  Agents,  470. 

8.  Tribunal  to  Determine  Value  of  Property,  470. 
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10. 
11. 


Considering  Benefits  in  Estimating  Compensation,  471. 

a.  Benefits  Received  in  Common  with  AU,  471. 

6.  Special  Benefits  to  Owner ,  472. 
Payment  to  Rightful  Owner,  472. 
Right  of  Ejectment  on  Failing  to  Make  Compensation,  473. 


I.  Not  a  Limitation  on  C:e  States 

This  clause  applies  only  to  the  federal  government. 


Fallbrook  Irrigation  Dist.  v.  Bradley, 
(1896)  164  U.  S.  158,  17  S.  Ct.  56,  41 
U.  S.  (L.  ed.)  369,  reversing  Bradley  n. 
Fallbrook  Irrigation  Dist.,  (1895)  68 
Fed.  948.  See  also  Bern  is  t;.  Guirl  Drain- 
age Co.,   (1914)    182  Ind.  36,  105  N.  E. 


406;   East  Shore  Land  Co.  v.  Peckham, 
(1912)   33  R.  I.  541,  82  Atl.  487. 

That  thifl  amendment  is  not  a  limita- 
tion on  the  power  of  the  states,  see  also 
supra,  p.  363. 


II.  Power  of  Eminent  Domain 

1.  In  General.— This  clause  contains  an  implied  recognition  of  the  right 
of  eminent  domain  beyond  what  may  justly  be  implied  from  the  express 
grants  of  power. 


Kohl  c.  U.  S.,  (1875)  91  U.  8.  372,  23 
U  S.  (L.  ed.)  449,  wherein  it  was  held 
to  be  within  the  power  of  Congress  to 
enact  a  statute  authorizing  the  secretary 
of  the  treasury  to  obtain  by  purchase 
or  condemnation  a  suitable  site  for  the 
erection  of  a  building  for  the  accommo- 
dation of  a  United  States  court,  custom 
house,  United  States  depository,  post 
office,  internal  revenue,  and  pension  offices 
in  a  certain  city.  Hie  powers  vested  by 
the  Constitution  in  the  general  govern- 
ment demand  for  their  exercise  the  ac- 
quisition of  lands  in  all  the  states.  These 
are  needed  for  forts,  armories,  and  ar- 
senals, for  navy  yards  and  lighthouses, 
custom  houses,  post  offices  and  court 
houses,  and  for  other  public  uses,  and 
this  right  may  be  exercised  within  a 
state.  When  the  power  to  establish  post 
offices  and  to  create  courts  within  the 
states  was  conferred  upon  the  govern- 
ment, included  in  it  was  authority  to  ob- 
tain sites  for  such  offices  and  for  court 
houses  and  to  obtain  them  by  such 
mean*  as  were  known  and  appropriate. 
The  right  of  eminent  domain  was  one  oi 
those  means  •  well  known  when  the  Con- 
stitution was  adopted,  and  employed  to 
obtain  lands  for  public  uses.  Affirming 
U.  S.  v.  Inlots,  (1873)  2  Am.  L.  Rec. 
314,  513,  26  Fed.  Caa.  No.  15,441. 

This  amendment  admits  the  principle 
that  private  property  may  be  taken  for 
public  use,  if  just  compensation  be  made. 
Chesapeake,     etc.,    Canal    Co.    v.    Key, 


(1829)  3  Cranch  (C.  C.)  699,  5  Fed.  Cas. 
Xo.  2,649.  See  also  Bonaparte  r.  Cam- 
den, etc.,  R.  Co.,  (1830)  Baldw.  (U.  S.) 
205,  3  Fed.  Cas.  No.  1,617;  Eminent  Do- 
main of  Texas,  (1857)  8  Op.  Atty.-Gen. 
333. 

This  provision  of  the  Constitution  did 
not  originate  the  right  of  eminent  domain 

ir.  the  federal  government,  but  simply 
recognizes  it  as  a  prerogative  incident  to 
sovereignty  to  be  exercised  upon  the  part 
of  the  government,  upon  the  condition 
that  compensation  should  be  made  to  the 
owner.  Smith  v.  U.  S.,  (1897)  32  Ct. 
Cl.  307. 

The  right  of  eminent  domain  does  not 
rest  on  a  statute  or  on  a  constitutional 
enactment. —  It  is  an  attribute  of  sov- 
ereignty possessed  by  the  general  govern- 
ment} as  sovereign,  to  enable  it  to  perform 
its  proper  function.  This  amendment 
recognizes  this  attribute  of  sovereignty  In 
the  United  States,  and  being  thus  pos- 
sessed by  the  United  States,  the  mode  of 
exercising  it,  in  the  absence  of  any  ex- 
press provision  in  the  Constitution  to  the 
contrary,  is  within  the  discretion  of  the 
legislature.  Congress,  representing  as  it 
does,  in  the  House  of  Representatives,  the 
sovereignty  of  the  people,  and  in  the 
Senate  the  sovereignty  of  the  state,  can, 
whenever  it  deems  necessary,  order  pri- 
vate property  to  be  appropriated  for  pub- 
lic use,  but  such  order  would  be  subject 
to  the  constitutional  limitation  and  would 
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require  that  compensation  should  be 
made  for  such  appropriation.  In  re  Rug- 
heimer,   (1888)    36  Fed.  371. 

Property  devoted  to  one  public  use  may 
be  taken  for  another  public  use,  and  the 
right  to  take  for  federal  uses  is  para- 
mount. TJ.  S.  v,  Boston  Elevated  R.  Co., 
(1910)   176  Fed.  063. 

In  District  of  Columbia. —  To  a  sug- 
gested distinction  between  the  constitu- 
tional powers  of  the  state  and  those  of 
the  United  States  in  respect  to  the  exer- 
cise of  the  power  of  eminent  domain, 
supposed  to  be  found  in  the  restriction  of 
such  powers  in  the  United  States  to  the 
purpose  of  political  administration, 
that  it  must  be  limited  in  ite  exercise  to 
such  objects  as  fall  within  the  delegated 
and  express  enumerated  powers  conferred 


by  the  Constitution  upon  the  United 
States,  such  as  are  exemplified  by  the  case 
of  custom  houses,  courts,  court  houses, 
ports,  dock  yards,  etc.,  the  court  said: 
"  We  are  not  called  upon,  by  the  duties  of 
this  investigation,  to  consider  whether  the 
alleged  restriction  on  the  power  of  emi- 
nent domain  in  the  general  government, 
when  exercised  within  the  territory  of  a 
state,  does  really  exist,  or  the  extent  of 
such  restriction,  for  we  are  here  dealing 
with  an  exercise  of  the  power  within  the 
District  of  Columbia,  over  whose  territory 
the  United  States  possess,  not  merely  the 
political  authority  that  belongs  to  them 
as  respects  the  states  of  the  Union,  but 
likewise  the  power  *  to  exercise  exclusive 
legislation  in  all  cases  whatsoever  over 
such  district.' "  Shoemaker  v.  U.  S., 
(1893)  147  U.  S.  298,  13  S.  Ct  361,  37 
U.  S.    (L.  ed.)    170. 


Land  for  purpose  of  lighthouse — An  Act  of  Congress,  authorizing  the  secre- 
tary of  the  treasury,  whenever  in  his  opinion  it  is  necessary  or  advantageous 
to  the  United  States,  to  acquire  land  for  the  purpose  of  a  lighthouse  by 
condemnation  under  judicial  process  in  a  court  of  the  United  States  in  the 
district  in  which  the  land  is  situated,  is  a  constitutional  exercise  of  the 
power  of  Congress. 


Chappell  i?.  U.  S.,  (1896)  160  U.  S. 
511,  16  S.  Ot.  397,  40  U.  S.  (L.  ed.) 
510,  wherein  the  court  said:  "Whenever, 
in  the  execution  of  the  powers  granted  to 
the  United  States  by  the  Constitution, 
lands  in  any  state  are  needed  by  the 
United  States,  for  a  fort,  magazine,  dock 
yard,  lighthouse,  custom  house,  court 
house,  post  office,  or  any  other  public 
purpose,  and  cannot  be  acquired  by  agree- 
ment with  the  owners,  the  Congress  of 
the  United  States,  exercising  the  right  of 
eminent  domain,  and  making  just  com- 
pensation to  the  owners,  may  authorize 
such  lands  to  be  taken,  either  by  proceed- 
ings in  the  courts  of  the  state  with  its 


consent,  or  by  proceedings  in  the  courts 
of  the  United  States,  with  or  without  any 
consent  or  concurrent  Act  of  the  state,  as 
Congress  mav  direct  or  permit.  Harris 
<?.  Elliott,  (1836)  10  Pet  (U.  S.)  25; 
Kohl  r.  U.  S.,  .(1875)  91  U.  S.  367; 
U.  S.  v.  Jones,  (1883)  109  U.  S.  513; 
Ft.  Leavenworth  R.  Co.  v.  Iwwe,  (1885) 
114  U.  8.  525,  531,  532;  Cherokee  Nation 
u.  Kansas  R.  Co.,  (1890)  135  U.  8.  641, 
656;  Monongahela  Nav.  Co.  v.  U.  8., 
(1893)  148  U.  S.  312;  Luxton  «.  North 
River  Bridge  Co.,  (1893)  147  U.  8.  337. 
and  (1894)  153  U.  S.  525;  Burt  v.  Mer- 
chants Ins.  Co.,  (1871)  106  Mass.  366; 
Matter  of  U.  S.,  (1884)  96  N.  Y.  227." 


2.  Clause  a  Mere  Limitation  on  the  Power. —  The  right  of  eminent 
domain  is  an  incident  of  sovereignty  and  requires  no  constitutional  recog- 
nition. This  clause,  providing  for  just  compensation  for  property  taken,  is 
merely  a  limitation  upon  the  use  of  the.  power. 


U.  S.  t;.  Jones,  (1883)  109  U.  S.  518, 
3  S.  Ct  346,  27  U.  S.  (L.  ed.)  1016.'  See 
al«o  High  Bridge  Lumber  Co.  v.  U.  8., 
(1895)  69  Fed.  325;  In  re  Manderson, 
(1892)  51  Fed.  503,  affirming  In  re  Mont- 


gomery, (1892)  48  Fed.  806;  Smith  0. 
U.  S.,  (1897)  32  Ct.  CI.  307;  Merriam 
r.  U.  S.,  (1894)  29  Ct.  CL  257;  U.  S. 
x>.  Cooper,  (1891)   20  D.  C.  116. 


8.  With  or  Without  Concurrent  Act  of  the  State.— The  United  States, 
at  the  discretion  of  Congress,  may  acquire  and  hold  real  property  in  any 


Amendment  V]  CONSTITUTION  451 

state,  whenever  such  property  is  needed  for  the  use  of  the  government  in  the 
execution  of  any  of  its  powers,  whether  for  arsenals,  fortifications,  light- 
houses, custom  houses,  court  houses,  barracks,  or  hospitals,  or  for  any  other 
of  the  many  public  purposes  for  which  such  property  is  used;  and  when  the 
property  cannot  be  acquired  by  voluntary  arrangement  with  the  owners,  it 
may  be  taken  against  their  will,  by  the  United  States,  in  the  exercise  of  the 
power  of  eminent  domain,  upon  making  just  compensation,  with  or  with- 
out a  concurrent  Act  of  the  state  in  which  the  land  is  situated. 

Van  Brocklin  v.  Tennessee,  (1886)   117  property  for  public  uses  when  needed  to 

U.  S.  154,  6  S.  Ot.  670,  29  U.  S.  (L.  ed.)  execute  the  power*  conferred  by  the  Con- 

845.     See   also   Luxton   v.   North  River  stkution;  and  the  general  government  is 

Bridge  Co.,   (1894)    153  U.  S.  529,  14  S.  not  dependent  upon  the  caprice  of  indi- 

Ct.  891,  38  TJ.  S.  (L.  ed.)  808.  viduals  or  the  will  of  state  legislatures 

in  the  acquisition  of  such  lands  as  may 

The  United  States  possess  the  right  of  be  required  for  the  full  and  effective  ex- 
eminent  domain  within  the  states,  using  ercise  of  its  powers.    Ft.  Leavenworth  K. 
those  terms,  not  as  expressing  the  ulti-  Co.  r.  Lowe,   (1885)    114  U.  8.  531,  5  S. 
mate  dominion  or  title  to  property,  but  Ct.  995,  29  U.  S.  (L,  ed.)*264. 
as  indicating  the  right  to  take  private 


m.  Private  Property 

1.  No  Distinction  Between  Seal  and  Personal  Property. —  The  Consti- 
tution makes  no  distinction  between  real  and  personal  property  taken  for 
public  use. 

Heflebower  v.  U.  B.,  (1886)  21  Ct.  CI.  237. 

2.  Property  of  a  State. —  If  the  words  "private  property  "  have  an 
application  broad  enough  to  include  all  property  and  ownership,  the  appro- 
priation of  sufficient  land  belonging  to  a  state  under  navigable  waters,  to 
the  foundation  of  a  bridge,  which  is  authorized  by  an  Act  of  Congress,  and 
which  is  to  be  used  for  the  transportation  of  an  extensive  commerce,  in  aid 
and  relief  of  that  afforded  by  the  waterway,  is  not  a  diversion  of  the  prop- 
erty from  its  original  public  use. 

Stockton  o.  Baltimore,  etc.,  R.  Co.,  (1887)  82  Fed.  19. 

3.  Value  of  Franchise  as  Well  as  Tangible  Property. — When  Congress, 
under  its  power  to  regulate  commerce,  condemns  and  appropriates  a  lock 
and  dam  belonging  to  a  navigation  company  on  a  navigable  river,  its  action 
does  not  destroy  the  state  franchise,  and  just  compensation  requires  pay- 
ment for  the  franchise  to  take  tolls  as  well  as  for  the  value  of  the  tangible 
property. 

MonongaheU  Nav.  Oo»  «.  U.  &,  (1893)  148  U~  &  884,  18  &  Ot  622,  87  U.  S. 
(L.  •&)  463. 
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4.  Easement  in  Waters  of  a  Greek. — An  easement  in  the  waters  of  a 
creek,  consequent  on  the  location  of  plantations  and  their  boundary  on  the 
creek  and  their  use  as  rice  plantations  for  nearly  one  hundred  years, 
dependent  for  flowage  and  drainage  on  the  creek  and  the  use  of  its  waters, 
is  property  within  the  protection  of  this  clause. 

Lowndes  «?.  U.  S.,  (1901)   105  Fed.  838. 

6.  Negative  Covenants  Contained  in  Deeds. — Private  agreements,  in 
the  nature  of  negative  covenants  contained  in  deeds  to  lots  on  a  large  tract 
of  land,  that  certain  and  offensive  trades  or  businesses  shall  not  be  carried  on 
upon  the  land  or  any  part  thereof,  are  not,  as  against  the  government,  to  be 
recognized  as  property,  when  part  of  the  land  is  taken  by  the  government 
for  the  purposes  of  coast  defense. 

U.  S.  o.  Certain  Lands,  (1899)  112  Fed.  684. 

IV.  What  Constitutes  a  Taking 

1.  In  General. — Taking  property  for  public  use  is  where  the  land  or  other 
property  of  an  individual  is  taken  from  him  for  the  use  of  the  government 
or  public,  and  where,  if  the  property  were  not  paid  for,  the  burden  would 
fall  chiefly  upon  the  persons  whose  property  is  taken  and  not  upon  the 
public  generally ;  in  such  case  payment  must  be  made  to  prevent  inequality. 

Michigan  Cent.  R.  Co.  v.  Slack,  (1876)       Slack,    (1879)    100  U.  S.  596,  25  U.  8. 
22  Int.  Rev.  Rec.  337,  17  Fed.  Caa.  No.       (L.  ed.)  647. 
9,527a,  affirmed  Michigan  Cent.  R.  Co.  v. 

2.  Distinction  Between  Damage  and  Taking. —  The  distinction  between 
damage  and  taking  must  be  observed  in  applying  this  constitutional  pro- 
vision. 

Bedford  v.  U.  S.,  (1904)  192  U.  S.  224,  24  S.  Ct.  238,  48  U.  S.  (L.  ed.)  414,  affirming 
(1901)  36  Ct.  CI.  474. 

5.  Decreased  Value  of  Property  on  Taking  Part. — Where,  on  the  taking 
of  a  strip  of  land  across  a  farm,  a  private  right  of  way,  which  was  the  only 
practical  outlet  from  the  farm  to  the  county  road,  was  closed  and  the  value; 
of  the  farm  thereby  lessened,  the  owner  is  not  only  entitled  to  compensa- 
tion for  the  strip  of  land  but  also  for  the  decreased  value  of  the  farm  con 
sequent  on  the  closing  of  his  private  right  of  way. 

U.  S.  v.  Welch,  (1910)  217  U.  S.  333,  30  S.  Ct.  527,  54  U.  S.  (L.  ed.)  787,  19  Ann. 
Caa.  680,  28  L.  R.  A.  (N.  S.)  385. 

4.  Extent  of  Taking  Bests  in  Legislative  Discretion.—  The  extent  to 
which  private  property  shall  be  taken  for  public  use  rests  wholly  in  the 
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legislative  discretion,  subject  only  to  the  restraint  that  just  compensation 
must  be  made. 

Shoemaker  v.  U.  S„  (1893)   147  U.  S.  298,  13  S.  Ct.  361,  37  U.  S.  (L.  «L)   170. 

5.  Fee  Passes  to  the  Government. —  When  the  government,  by  the  con- 
struction of  public  works,  so  floods  lands  as  to  substantially  destroy  their 
value,  resulting  in  a  taking  within  the  scope  of  this  provision,  the  proceed- 
ing must  be  regarded  as  an  actual  appropriation  of  the  lands,  including  the 
possession,  the  right  of  possession,  and  the  fee;  and  when  the  amount 
awarded  as  compensation  is. paid,  the  title,  the  fee,  and  whatever  rights 
may  attach  thereto  —  in  this  case  those  at  least  which  belong  to  a  riparian 
proprietor  —  pass  to  the  government  and  it  becomes  henceforth  the  full 
owner. 

U.  8.  r.  Lynah,  (1903)  188  U.  S.  470,  23  S.  Ct.  349,  47  U.  S.  (L.  ed.)  639. 

6.  Acts  Not  Directly  Encroaching  on  Private  Property. — Acts  done 
under  the  proper  exercise  of  governmental  powers  and  not  directly  encroach- 
ing upon  private  property,  though  their  consequences  may  impair  its  use, 
are  not  a  "  taking  "  within  the  meaning  of  the  constitutional  provision  for 
compensation.  That  the  erection  and  use  of  fortifications  for  coast  defense 
are  considered,  by  the  owner  of  a  summer  residence  located  upon  neighbor- 
ing lands,  not  taken  for  the  public  use,  "  to  defeat  much  of  the  purpose  he 
had  in  view  in  the  purchase  thereof,  and  in  making  his  erections  and 
improvements  thereon,' '  or  even  that  the  value  of  his  estate  is  impaired 
thereby,  gives  him  no  right  to  compensation. 

U.  8.  v.  Certain  Lands,  (1899)  112  Fed.  623. 

7.  Property  Destroyed  for  Public  Safety.—  But  there  is  a  distinction  to 
be  drawn  between  property  used  for  government  purposes  and  property 
destroyed  for  the  public  safety.  If  the  conditions  admitted  of  the  property 
being  acquired  by  contract  and  of  being  used  for  the  benefit  of  the  govern- 
ment, the  obligation  attaches,  and  it  must  be  regarded  as  acquired  under  an 
implied  contract;  but  if  the  taking,  using,  or  occupying  was  in  the  nature  of 
destruction  for  the  general  welfare  or  incident  to  the  inevitable  ravages  of 
war,  such  as  the  march  of  troops,  the  conflict  of  armies,  the  destruction  of 
supplies,  and  whether  brought  about  by  casualty  or  authority,  and  whether 
on  hostile  or  national  territory,  the  loss,  in  the  absence  of  positive  legisla- 
tion, must  be  borne  by  him  on  whom  it  falls,  and  no  obligation  to  pay  can 
be  imputed  to  the  government. 

Heflebower  v.  U.  S.,  (1886)  21  Ct.  CI.  237. 
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8.  Use  Beyond  Purpose  of  First  Condemnation, — A  use  beyond  the  pur- 
pose of  a  first  condemnation  of  land  by  right  of  eminent  domain  cannot  be 
included  in  the  first  use  if  not  authorized  by  law  to  be  so  included,  and 
such  use  creates  a  new  servitude  if  it  casts  on  the  land  already  condemned 
an  additional  burden.  If  such  second  use  affects  the  value  of  said  land  to 
an  extent  to  which  it  was  not  affected  by  the  original  taking,  then  it  sub- 
jects the  land  to  a  new  servitude,  and  there  is  a  taking  of  private  property 
which  has  not  been  paid  for. 

Payne  v.  Kansas,  etc.,  R.  Co.,  (1891)  46  Fed.  647. 

0.  Value  of  Real  Estate  Destroyed  or  Impaired — a.  In  General.— 
Where  real  estate  is  actually  invaded  by  superinduced  addition  of  water, 
earth,  sand,  or  other  material,  or  by  having  any  other  artificial  structure 
placed  upon  it  so  as  to  destroy  or  impair  its  usefulness,  it  is  a  taking  within 
the  meaning  of  the  Constitution. 

Pumpelly  v.  Green  Bay,  etc.,  Canal  Co.,  it  is  not  necessary  that  there  be  an  abso- 

(1871)    13  Wan.   181,  20  U.  S.    (L.  ed.)  lute  taking  or  conversion  of  real  property 

557.  to   the  use   of   the   public   to  bring  the 

government  within    the  operation   of  the 

Where  the  government   sella  land  by  constitutional  rule.     Impairing  its  value 

treaty  or  otherwise,  and  parts  with  the  or  its  total  destruction  will  render  the 

fee  by  patent  without  reservation,  it  re-  government  liable.    Johnson's  Case,  (1872) 

tains    no    right    to    take    that    land    for  8  Ct.  01.  244. 
public  use  without  just  compensation,  and 

5.  When  Merely  Incidental  to  Exercise  op  a  Servitude. — (1)  In 
General. —  Riparian  ownership  is  subject  to  the  obligation  to  suffer  the  con- 
sequences of  the  improvement  of  navigation  in  the  exercise  of  the  dominant 
right  of  the  government  in  that  regard.  When  damage  results  from  the 
prosecution  of  an  improvement  of  a  navigable  river,  for  the  public  good, 
it  is  not  a  taking  of  property,  but  is  merely  incidental  to  the  exercise  of  a 
servitude  to  which  it  was  always  subject. 

Gibson  t\  U.  S.,  (1897)   166  U.  S.  271,       Willink  c.  U.  S.,   (1016)    240  U.  S.  672, 
17   S.   Ot.   578,   41    U.   S.    (L.   ed.)    996,       36  S.  Ct.  422,  60  U.  S.   (L.  ed.)   808. 
affirming  (1894)  29  Ct.  CI.  18.     See  also 

(2)  Construction  of  Revetment  on  Banks  of  Navigable  Stream. —  The 
construction  of  a  revetment  by  the  government  along  the  banks  of  a  navi- 
gable stream  to  resist  the  erosion  of  the  banks  by  the  waters  of  the  river, 
not  built  on  plaintiff's  land,  did  not  constitute  a  taking  of  private  property 
for  public  uses  within  the  meaning  of  this  provision,  when  alleged  damage 
to  the  plaintiff's  land,  if  it  could  be  assigned  to  the  works  at  all,  was  but  an 
incidental  consequence  of  them. 

Bedford  v.  U.  S.,  (1904)  192  U.  S.  223,  The  overflowing  of  land  by  the  coii- 

24  S.   Ct.   238,   48   U.   S.    (L.   ed.)    414,      struction   of   levees   under    the   direction 
affirming  (1901)   36  Ct.  CI.  474.  of  the  Mississippi   River  Commission  ifl 
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merely  an  incidental  result  of  the  exer- 
cise of  the  federal  power  to  improve  the 
navigation  of  the  Mississippi  river.  Jack- 
son c.  U.  8.,  (1913)  230  U.  S.  1,  33  S. 
a  1011,  67  U.  S.  (L.  ed.)  1363;  Hughes 
r.  U.  S.,   (1913)   230  TJ.  S.  24,  33  S.  Ct. 


1019,  57  U.  S.    (L.  ed.)    1374,  46  L.  R. 
A.   (N.  S.)   624. 

See  also  Cubbins  v.  Mississippi  River 
Commission,  (1916)  241  U.  S.  351,  36 
S.  Ct.  671,  60  U.  S.    (L.  ed.)    1041. 


c.  Overflowed  Land — (1)  In  General. —  For  the  purpose  of  furnishing 
the  city  of  Washington  with  a  supply  of  water,  the  United  States  con- 
structed and  maintained  an  aqueduct  leading  from  the  Grand  Falls  of  the 
Potomac  to  a  distributing  reservoir  near  the  city  of  Washington.  The 
aqueduct  consisted  of  an  underground  conduit  nine  feet  in  diameter,  with  a 
road  of  macadam  on  the  top  thereof,  the  water  passing  through  the  con- 
duit into  a  distributing  reservoir  situated  a  short  distance  west  of  the  west- 
ern limits  of  the  city.  In  the  conduit,  to  be  used  in  the  event  of  a  break  tak- 
ing place  in  the  same,  and  to  regulate  the  flow  of  water,  three  weirs  or 
openings  were  provided.  It  was  held  that  the  owners  of  land  were  entitled 
to  compensation  for  the  portion  of  land  actually  affected  by  an  overflow 
from  the  weirs  or  openings. 

Clark  v.  U.  S.,  (1902)  37  Ct.  CI.  503. 

(2)  Rendering  Land  Unfit  for  Cultivation. —  The  construction,  by  officers 
and  agents  of  the  government  under  the  authority  of  Congress,  of  dams, 
training  walls,  and  other  obstructions  across  a  river,  which  results  in  an 
overflow  of  water  which  it  is  impossible  to  remove,  rendering  property  unfit 
for  the  purpose  of  any  agriculture  and  depriving  it  of  all  value,  is  a  taking 
of  property  by  the  government  within  the  meaning  of  this  provision,  for 
the  value  of  which  the  government  is  under  an  implied  contract  to  make  just 
compensation. 


U.  S.  v.  Lvnah,  (1903)  188  U.  S.  469, 
23  S.  a.  349,  47  U.  S.    (L.  ed.)    539. 

Land  had  been  reclaimed  by  drainage 
and  the  erection  of  dikes  and  dams,  and 
had  been  used  for  a  very  long  period  of 
time  solely  for  the  purpose  of  raising 
rice,  and  could  only  be  so  used.  By  the 
improvement  of  the  navigation  of  the 
river  by  the  government,  and  the  addi- 
tion of  the  water  directly  caused  by  the 
government  dams,  obstructions,  and  works 
backing  up  the  water  of  the  river  and 
raising  the  water  level  at,  upon,  and  in 
the  rice  plantation,  and  holding  back  and 
retaining  upon  the  same  the  freshets,  and 
making  the  same  absolutely  unfit  for  the 
cultivation  of  rice  or  any  other  known 
article,  the  owners  were  compelled  thereby 
to  abandon  their  plantation,  and  the  ac- 
tion of  the  government  was  a  taking  of 
land  for  public  use  within  the  meaning 
of  this  amendment.     Williams  v.  U.  8., 


(1900)   104  Fed.  53.    See  also  King  v.  U. 
S.,  (1893)   59  Fed.  9. 

Where  the  government  occupies  land 
by  the  overflow  of  water  with  no  claim  of 
title  or  right,  it  is  the  exercise  of  the 
right  of  eminent  domain,  from  which  an 
implied  contract  arises.  Merriam  v.  U.  S., 
(1894)  29  Ct.  CI.  250. 

Where  lands  are  annually  overflowed 
in  consequence  of  government  works  so  as 
to  render  them  unfit  for  cultivation  and  to 
entirely  destroy  their  value,  they  are 
taken  by  the  government  within  the  mean- 
ing of  this  clause.  Jackson  v.  U.  8., 
(1896)  31  Ct.  CI.  318,  citing  Pumpelly  V. 
Green  Bay,  etc.,  Canal  Co.,  (1871)  13 
Wall.  166,  20  U.  S.  (L.  ed.)  557,  con- 
struing a  similar  provision  in  a  state 
constitution,  as  to  land  overflowed  by  a 
permanent  dam. 
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(3)  Intermittent  Overflows. —  Where  the  construction  by  the  government 
of  locks  and  dams  creates  a  permane&t  liability  to  intermittent  but  inevit- 
ably recurring  overflows,  the  owner  may  recover  compensation  for  what  has 
actually  been  taken,  the  fee  being  permitted  to  remain  in  the  owner,  sub- 
ject to  an  easement  in  the  United  States  to  overflow  it  with  water  as  often  as 
necessarily  may  result  from  the  operation  of  the  lock  and  dam  for  purposes 
of  navigation. 

U.  S.  v.  Cress,  (1917)  243  U.  S.  316,  37  S.  Ct.  380,  61  U.  S.  (L.  ed.)  746. 

10.  Destroying  Dam  by  Backing  Water. —  Where  the  construction  by 
the  government  of  locks  and  dams  raises  a  creek  to  such  an  extent  as  to  raise 
the  water  to  about  one  foot  below  the  crest  of  an  upper  milldam,  which 
prevents  the  drop  in  the  current  which  is  necessary  to  run  the  mill,  this  is  a 
taking  of  property  for  which  compensation  must  be  made.  The  right  to 
have  the  water  flow  away  from  the  milldam  unobstructed,  except  as  in  the 
course  of  nature,  is  not  a  mere"  easement  or  appurtenance,  but  exists  by  the 
law  of  nature  as  an  inseparable  part  of  the  land. 

U.  S.  v.  Cress,  (1917)  243  U.  S.  316,  37  S.  Ct.  380,  61  U.  S.  (L.  ed.)  746. 

11.  Diverting  Water  of  Nonnavigable  Stream. —  Where  the  government 
diverts  the  waters  of  a  nonnavigable  stream,  to  the  injury  of  the  owner  of 
land  thereon,  and  this  is  done  not  for  the  benefit  or  improvement  of  that 
stream  but  for  the  improvement  of  navigable  waters  in  another  and  different 
locality,  this  is  a  taking  of  private  property  for  which  the  owner  is  entitled 
to  compensation. 

Cohen  t\  U.  S.,   (1908)    162  Fed.  364.  246,  2  Fed.  Cas.  No.  674,  wherein  the  court 

said  that  the  government  of  the  United 

If    an    alteration    in    the   course    of    a  States   may   authorize   alterations  to  be 

stream,  by  diverting  it  from  its  natural  made  in  the  course,  width,  etc.,  of  navi- 

channel  to  an  artificial  one,  for  the  pur-  gable  streams  for  the  purpose  of  afford- 

pose  of  improving  navigation,  results  in  ing  increased  facilities  for  navigation  be- 

depriving  the  riparian  owner  of  the  use  of  tween   the   states;    and   for  this   purpose 

the  stream,  which  he  is  employing  advan-  may    take    the    property    of    a    riparian 

tageouely  as  an  incident  to  his  land,  that  owner,  but  it  can  only  take  such  property 

is    taking   the   private   property   of   such  upon  making  or  providing  for  just  com- 

owner,  in  the  use  of  the  water,  for  a  pub-  pensation.      See    also    Greenleaf   Johnson 

lie  use;  and  he  is  entitled  to  compensa-  Lumber  Co.  v.  U.  S.,  (1913)  204  Fed.  489. 
tion.    Avery  t?.  Fox,  (1868)  1  Abb.  (U.  S.) 

12.  Statutory  Designation  of  Locality.—  In  the  Act  of  Aug.  5,  1892, 
there  is  the  following  provision  relating  to  street  extension  in  the  District 
of  Columbia:  "  That  the  circle  at  the  intersection  of  Sixteenth  street  and 
New  Hampshire  avenue,  known  as  Hancock  Circle,  be,  and  the  same  is, 
transferred  to  and  located  at  or  near  the  intersection  of  Sixteenth  street 
extended  and  Morris  street ;  the  location  and  dimensions  of  the  said  circle 
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to  be  as  shown  on  a  map  on  file  in  the  office  of  the  commissioners  of  the 
District  of  Columbia ;"  and  in  the  Act  of  March  2,  1895,  it  is  provided  that 
the  authorities  in  charge  of  preparing  plans  for  the  extension  of  streets  are 
authorized  to  omit  the  circle  hitherto  required  to  be  located  at  or  near 
Morris  str  ret.  It  was  held  that  the  Act  of  1892  did  not  operate  in  law  as  an 
appropriation  of  land,  so  as  to  give  the  right  of  compensation  to  the  owner 
in  the  form  of  a  judgment. 

Smith  17.  U.  S.,   (1807)   32  Ot.  CI.  307.  invasion  is  made  upon  the  physical  en- 

The  court  said :    "  The  usual  and  ordinary  joyment  of  the  owner;  "  hut  the  Act  under 

form  of  taking  is  by  an  actual  appropria-  which   it   wee   alleged    an   appropriation 

tion  of  the  property,  by  taking  physical  was  made  in  this  case  did  not  operate  as 

possession  of  it  and  ousting  the  owner  a  taking  within  the  meaning  of  the  law, 

from  the  enjoyment  and  use  of  it;   but  so  as  to  compel  the  government  to  pay 

there  may  be  a  taking  in  law  where  the  the  reasonable  value  of  the  property, 
possession  of  the  rea  is  unaffected  and  no 

13.  Use  and  Occupation  of  Private  Property. —  When  the  government 
enters  upon  private  property  as  such  it  does  so  with  the  intent  under  its 
constitutional  obligation  of  paying  for  its  use  and  occupation;  and,  con- 
versely, when  the  owner  assents  to  the  occupancy  by  not  bringing  ejectment 
against  the  officer  he  acquiesces  with  the  expectation  of  receiving  a  reason- 
able rent. 

Cliffordt;.  U.  S.,  (1899)  34  Ot.  CI.  233.       as   his  tenant   under   an    implied   lease, 

whereof  the  "  just  compensation  "  secured 

When  the  government  has  entered  upon  by  the  Constitution  to  those  whose  prop- 
the  realty  of  a  citizen,  on  his  right  of  erty  is  taken  for  public  use  should  be  the 
property  being  established,  the  govern-  rent.  Johnson's  Case,  (1868)  4  Ct.  CI. 
ment  should  be  deemed  to  have  entered       250. 

14.  Use  of  Property  After  Owner  Refused  to  Hire. —  Where  the  owner 
of  a"  hay  press  offered  to  sell  it  to  a  quartermaster  but  refused  to  hire  it, 
and  the  officer  subsequently  put  the  machine  to  use  in  the  government's 
service,  it  must  be  considered  as  property  taken  for  public  use,  and  the 
owner  may  recover  its  reasonable  value,  and  cannot  be  required  to  take 
back  the  machine  and  accept  compensation  for  its  use. 

Peck's  Case,  (1878)  14  Ct.  CI.  85. 

15.  Use  of  Land  as  a  Military  Camp.— In  1898  the  claimant's  farm  in 
Pennsylvania,  by  authority  of  the  secretary  of  war,  was  taken  for  *  mili- 
tary camp.  The  owner  did  not  object  and  made  no  effort  to  resume  posses- 
sion until  the  military  forces  relinquished  it.  There  was  no  agreement 
for  compensation.  When  the  troops  left  the  lands  were  in  bad  condition, 
unfit  for  farming  purposes;  fences  had  been  destroyed,  and  other  damage 
done.  At  the  time  of  the  taking  the  land  was  in  the  possession  of  a  tenant. 
It  was  held  that  the  United  States  became  liable  to  the  reversioner,  as  well 
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as  to  the  tenant,  and  that  the  reversioner  could  recover  for  the  damages 
done  where  the  extraordinary  use  to  which  the  land  was  put  by  the  govern- 
ment impaired  its  value. 

Alexander  v.  U.  S.,  (1904)  39  Ct.  CI.  used  as  storehouses  and  places  of  deposit 
383,  citing  U.  S.  v.  Pacific  R.  Co.,  (1887)  for  war  material,  or  to  house  soldiers  or 
120  U.  9.  239,  7  S.  Ct.  490,  30  U.  S.  take  care  of  the  sick,  or  claims  for  sup- 
(L.  ed.)  634,  in  which  case  the  court  plies  seized  and  appropriated.  In  such 
said :  "  In  what  we  have  said  about  the  cases,  it  has  been  the  practice  of  the 
exemption  of  government  from  liability  government  to  make  compensation  for 
for  ^private  property  injured  or  destroyed  the  property  taken.  Its  obligation  to  do 
during  war,  by  the  operations  of  armies  so  is  supposed  to  rest  upon  the  general 
in  the  field,  or  by  measures  necessary  for  principle  of  justice  that  compensation 
their  safety  and  efficiency,  we  do  not  mean  should  be  made  where  the  private  prop- 
to  include  claims  where  the  property  of  erty  is  taken  for  public  use,  although  the 
loyal  citizens  is  taken  for  the  service  of  seizure  and  appropriation  of  private  prop- 
our  army,  such  as  vessels,  steamboats,  and  erty  under  such  circumstances  by  the 
the  like,  for  the  transportation  of  troops  military  authorities  may  not  be  within 
and  munitions  of  war;  or  buildings  to  be  the  terms  of  the  constitutional  clause." 

16.  Temporary  Use  of  Road  for  Transportation  of  Military  Supplies.— 

The  temporary  use  of  a  turnpike  road  for  the  transportation  of  military 
supplies,  rendered  necessary  for  the  purpose  of  carrying  on  actual  military 
operations  in  time  of  war,  is  not  a  taking  of  property  for  a  public  use  for 
which  the  government  is  required  to  make  compensation  by  this  amendment 

Claims  for  the  Use  of  Turnpikes  in  Time  of  War,  (1869)   13  Op.  Atty.-Gen.  111. 

17.  Firing  Over  Island  in  Naval  Target  Practice. —  The  maintenance 
of  a  battery  in  such  position  that  on  being  fired  the  missiles  will  pass  over 
land  on,  an  island  does  not  constitute  a  taking  of  property  when  only  three 
guns  were  fired  some  years  before  and  it  does  not  appear  that  there  is  any 
intention  on  the  part  of  the  government  to  fire  any  of  the  guns  in  time  of 
peace  over  the  lands  so  as  to  deprive  the  owner  of  the  use  of  them. 

Peabody  v.  U.  S.,  (1913)  231  U.  S.  530,  whenever   it  saw   fit,    in    time   of   peace, 

34   S.   Ct.    159,   58   U.   S.    (L.   ed.)    351,  with   the.  result  of  depriving  the  owner 

wherein  the  court  said :     "  It  may  be  as-  of   its   profitable  use,   the   imposition  of 

sunned    that    if    the   government   had    in-  such  a  servitude  would  constitute  an  ap- 

stalled  its  battery,  not  simply  as  a  means  propriation   of   property  for   which  com- 

of  defense  in  war,  but  wi/th  the  purpose  pensation   should  be  made.     The  subjee- 

and  effect   of  subordinating  the  strip  of  tion  of  the  land  to  the  burden  of  govern- 

land  between  the  battery  and  the  sea  to  mental  use  in  this  manner  might  well  be 

the  right  and  privilege  of  the  government  considered   to  be  a  '  taking '  within  the 

to  fire  projectiles   directly   across  it  for  principle  of  the  decisions." 
the    purpose    of    practice    or    otherwise, 

18.  Control  of  Navigation  Generally. —  The  states  have  authority  to 
establish  for  themselves  such  rules  of  property  as  they  may  deem  expedient 
with  respect  to  the  streams  of  water  within  their  borders,  both  navigable 
and  nonnavigable,  and  the  ownership  of  the  lands  forming  their  beds  and 
banks,  subject  however,  in  the  case  of  navigable  streams,  to  the  paramount 
authority  of  Congress  to  control  the  navigation  so  far  as  may  be  necessary 
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for  the  regulation  of  commerce  among  the  states  and  with  foreign  nations ; 
the  exercise  of  this  authority  being  subject,  in  its  turn,  to  the  inhibition" 
of  the  Fifth  Amendment  against  the  taking  of  private  property  for  public 
use  without  just  compensation. 

U.  &  9.  Cress,  (1917)  243  U.  S.  316,  37  S.  Ct.  380,  61  U.  S.  (L.  ed.)  746. 

19.  Appropriation  of  Navigable  Waters.— The  determination  of  Con- 
gress that  for  the  purpose  of  navigation  of  certain  waters  the  whole  flow 
of  the  stream  should  be  devoted  to  that  end  does  not  take  any  private 
property  rights  of  a  water  power  company  which  is  a  riparian  owner  and 
which  had  a  revocable  permission  from  the  secretary  of  war  to  erect  dams 
and  dykes  for  the  purpose  of  controlling  the  current  and  using  its  power 
for  commercial  purposes,  and  has  been  for  some  years  engaged  in  using 
and  selling  water  power. 

U.  S.  v.  Chandler-Dunbar  Water  Power  Co.,  (1913)  229  U.  S.  53,  33  S.  Ct.  667, 
57  U.  S.  (L.  ed.)  1063. 

20.  Establishing  Harbor  Lines. —  It  is  competent  for  Congress  to  pro- 
vide for  the  establishment  of  harbor  lines  notwithstanding  they  may  be 
different  from  those  previously  established  under  state  authority,  and  may 
constitutionally  authorize  the  .secretary  of  war  to  fix  the  lines. 

PhiladelphiaCo.tr.  Stimson,  (1912)  223       240  U.  S.  572,  36  S.  Ct.  422,  60  U.  8. 
U.  S.  605,  32  S.  Ot.  340,  56  U.  S.  (L.  ed.)        (L.  ed.)  808. 
570.     See  also  Willink  v.  U.  S.,    (1916) 

21.  Removal  or  Alteration  of  Bridge  as  an  Obstruction  to  Navigation. — 

Such  removal  or  alterations  of  bridges  over  the  navigable  waters  of  the 
United  States  as  the  secretary  of  war  may  require  to  be  made  after  notice 
and  hearing  the  parties  interested,  under  authority  of  an  Act  of  Congress, 
to  abate  obstructions  to  navigation  is  not  a  taking  of  the  property  of  the 
owners  of  such  bridges  within  the  meaning  of  the  Constitution. 

Hannibal  Bridge  Co.  v.  U.  S.,    (1911)  Though   a  bridge   has  been   erected  in 

221  U.  S.  194,  31  S.  Ct.  603,  55  U.  S.  accordance  with  requirements  of  an  Act 
(Ii.    ed.)    699.     See  also  U.   S.   v.  Louia-    .   of  Congress.  Congress  may  require  it  to 

ville  Bridge  Co.,   (1916)   233  Fed.  270.  be  altered   in  the  interest  of  navigation 

without  compensation.     Louisville  Bridge 

An  Act  of  Congress  providing  that  the  Co.  v.  U.  S.,    (1917)    242  U.  S.  409,  37 

Secretary  of  War  may   require  a  bridge  S.  Ot.  158,  61  U.  S.  (L.  ed.)  395. 
over    navigable  waters   to   be   altered    bo 

as  not  to  be  an  obstruction  to  navigation,  Where  a  bridge  was  erected  by  author- 
is  not  invalid  as  a  taking  of  private  prop-  ity  of  a  state  before  Congress  assumed 
erty  for  a  public  use  because  it  makes  no  actual  jurisdiction  over  the  river  for  the 
provision  to  compensate  the  owner  for  purposes  of  navigation,  and  it  is  declared 
the  sum  that  will  necessarily  be  expended  to  be  an  obstruction  to  navigation,  such 
in  order  to  make  the  alterations  or  obstruction  may  be  removed  without  corn- 
changes  required.  Union  Bridge  Co.  f.  pensation  from  the  United  States,  and 
'  CJ.  S.,  (1907)  204  U.  S.  364,  27  S.  Ct.  such  removal  cannot  be  regarded  as  a 
367,  51  U.  S.   (L.  ed.)   523.  "taking  of  private  property"  within  the 
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meaning  of  the  Constitution.     Navigable  toll  bridge  without  interference  in  the  way 

Waters —  Delegation  of  Legislative  Punc-  of  putting  in  compulsorily  a  draw  until, 

tions,   (1S9G)   21  Op.  Atty.-Gen.  430.  under  the  acta  of  some  authority  compe- 
tent to  act,  the  river  should  be  employed 

Reservation  of  power  to  revoke  bridge  for  the  purposes  of  practical  navigation, 
permit. —  On  congressional  permission  the  provision  looked  towards  ultimate  im- 
being  given  to  erect  a  bridge  across  a  provement  of  the  river's  navigability,  and 
navigable  river  upon  condition  that  it  that  such  improvement  might  come  at  the 
may  be  revoked-  at  any  time  if  the  bridge  hands  of  the  nation  was  reasonably  eon- 
shall  be  found  detrimental  to  navigation,  temjplated.  An  Act  of  Congress  requiring 
the  continued  existence  of  the  franchise  the  construction  of  a  draw  —  a  right 
is  dependent  upon  the  will  of  Congress,  clearly  reserved  by  the  legislature  of  the 
and  the  grantee,  in  accepting  the  privi-  state  in  granting  the  franchise  —  proposed 
leges  conferred  by  the  grant,  assumes  all  to  take  for  the  purpose  of  making  the  river 
the  risks  of  loss  arising  from  any  exer-  navigable  only  whet  the  legislature  of  the 
cise  of  the  power  which  Congress  may  see  state  could,  under  the  literal  terms  of  its 
fit  to  reserve.  Newport,  etc.,  Bridge  Co.  contract  with  the  company,  have  taken  for 
v.  U.  S.,  (1881)  105  U.  S.  481,  26  U.  S.  the  same  purpose.  Such  a  reservation  in 
(L.  ed.)    1143.  favor  of  the  state  inures  ,to  the  nation 

when  the  authority  of  the  United  States  is 

Requiring     construction     of     draw     in  exercised  for  the  same  purpose,  under  iU 

bridge. —  When   under    the   charter    of    a  power  to  regulate  commerce  among  the 

bridge  company  the  contract  between  the  states,    and   the  bridge   company  is  not 

bridge  company  and  the  state  was  that  entitled  to  compensation.    U.  S.  v.  Moline, 

the   company    should   have   the    right   to  (1897)  82  Fed.  593. 
erect,  control,   and  use  the  bridge  as   a 

22.  Destruction  of  Oyster  Bed  by  Dredging. —  Where  submerged  land 
under  the  navigable  waters  of  a  bay  is  planted  with  oysters,  the  action 
of  the  government  in  dredging  a  channel  across  the  bay  in  such  a  way  as  to 
destroy  the  oysters  and  the  oyster  bed,  is  not  a  "  taking  "  of  private  prop- 
erty for  which  compensation  can  be  required. 

Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  (1913)  229  U.  S.  82,  33  S.  CL 
679,  57  U.  S.  (L.  ed.)(1083,  Ann.  Cas.  1915A  232. 

28.  Taking  Land  to  Make  Levee  and  Repair  Break  in  Dam. —  In  a  river 
improvement  a  break  in  a  dam  caused  a  washout,  rendering  it  necessary, 
in  the  opinion  of  the  government  engineers,  to  take  land  for  the  purpose  of 
making  a  levee  and  repairing  the  break.  Part  of  the  land  was  retained 
permanently  by  the  government.  Where  the  government  takes  and  perma- 
nently appropriates  land  without  asserting  a  title  to  it,  an  implied  contract 
for  compensation  arises. 

Morris  t>.  U.  S.,  (1890)  30  Ct.  CI.  162. 

24.  Injury  to  Easement  of  Ingress  and  Egress. —  A  direct,  permanent 
injury  to,  or  the  destruction  of,  an  easement,  such  as  a  right  of  ingress  and 
egress,  would,  to  the  extent  of  the  damage  actually  sustained,  be  the  taking 
of  private  property  for  public  use. 

Central  Trust  Co.  v.  Hennen,  (1898)  90  Fed.  593. 

25.  Conferring  Immunity  from  Action  for  Nuisance.—  While  Congress 
may  legalize  what  otherwise  would  be  a  public  nuisance,  it  may  not  confer 
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immunity  from  action  for  a  private  nuisance  of  such  a  character  as  to 

amount  in  effect  to  a  taking  of  private  property  for  public  use. 

Richard*  t\  Washington  Terminal  Co.,  (1914)  233  U.  S.  W6,  34  S.  Ct.  664,  58  U.  S. 
(L.  ed.)  1088,  L.  R.  A.  1915A  887. 

26.  Erection  of  Lighthouse  on  Submerged  Soil. 


In  ejectment  for  the  site  of  a  lighthouse 
in  Patapsco  river,  erected  by  the  United 
States  as  a  necessary  aid  to  navigation, 
the  plaintiff's  case  was  that  he  held  a 
grant  from  the  state  of  Maryland  of  the 
submerged  soil  upon  which  the  structure 
stood,  and  that  it  had  not  been  condemned, 
nor  any  compensation  paid  or  tendered 
for  it,  and  that  he  had  also,  as  riparian 
owner  of  the  neighboring  shore,  the  right 
to  improve  out  into  the  river  over  the 
lighthouse  site.  It  was  held  that  the 
private  interest  in  the  submerged  soil  at 
the  bottom  of  the  river  which  had  been 
granted  to  the  plaintiff  was  subject  to  the 
paramount  right  of  the  public  to  use  the 
river  for  navigation,  and  of  the  United 
States,  in  the  regulation  of  commerce,  to 
erect  thereon  such  aids  to  navigation  as 
were  reasonably  necessary,  and  the  plain- 
tiff's right  to  improve  out  into  the  river, 
until  actually  availed  of,  was  subject  to 


the  right  of  the  United  States  to  use  the 
soil  under  the  waiter  in  aid  of  navigation 
without  the  plaintiff's  consent,  and  with- 
out compensation;  and  also,  that  the 
United  States  in  constructing,  by  author- 
ity of  Congress,  a  necessary  lighthouse 
upon  soil  under  the  water  of  the  river, 
was  exercising  a  right  in  aid  of  the  public 
right  of  navigation,  to  which  the  plaintiffs 
private  ownership  in  the  submerged  soil 
was  necessarily  subservient,  and  that  by 
such  use  the  United  States  was  not  taking 
private  property,  within  the  meaning  of 
the  Fifth  Amendment  of  the  Federal  Con- 
stitution. Hawkine  Point  Light-House 
Case,  (1889)  39  Fed.  77,  reversed  and 
remanded  in  Chappell  v.  Waterworth, 
(1894)  155  U.  S.  102,  15  S.  Ct.  34,  39  U. 
S.  (L.  ed.)  85,  on  the  ground  that  the 
case  was  improperly  removed  from  the 
state  court  But  see  supra.  Land  for  Pur- 
pose of  Lighthouse,  p.  450. 


27.  Establishing  Telegraph  Line  on  Railroad  Bight  of  Way.— It  is 
beyond  the  authority  of  Congress  to  deprive  any  one  of  rights  of  property 
without  providing  compensation,  and  a  telegraph  company  has  no  right  to 
establish  a  line  upon  the  right  of  way  of  a  railroad  without  making  com- 
pensation therefor  in  accordance  with  law. 


Atlantic,  etc.,  Tel.  Co,  t?.  Chicago,  etc.,  R.  Co., 
Caa.  No.  632. 


(1874)  e  Bias.  (U.  S.)   158,  2  Fed. 


28.  Use  of  Patented  Invention. —  Letters  patent  for  a  new  invention  or 
discovery  in  the  arts  confer  upon  the  patentee  an  exclusive  property  in  the 
patented  invention  which  cannot  be  appropriated  or  used  by  the  govern- 
ment itself,  without  just  compensation,  any  more  than  it  can  appropriate 
or  use  without  compensation  land  which  has  been  patented  to  a  private 
purchaser. 

Jtunes  v.  Campbell,    (1881)    104  U.  8. 
358,  26  U.  S.  (L.  ed.)  786. 


"If  the  right  to  the  patentee  was  ac- 
knowledged, and,  without  his  consent,  an 
officer  of  the  government,  acting  under 
legislative  authority,  made  use  of  the  in- 
vention in  the  discharge  of  his  official 
duties,  it  would  seem  to  be  a  clear  case 
.  of  the  exercise  of  the  right  of  eminent 
domain,  upon  which  the  law  would  imply 
a  promise  of  compensation,  an  action  on 
which    would    lie,    within    the    jurisdic- 


tion of  the  Court  of  Claims."  Hollister  v. 
Benedict,  etc.,  Mfg.  Co.,  (1885)  113  U. 
S.  67,  5  S.  Ct.  717,  28  U.  S.  (L.  ed.) 
901.. 

An  inventor  does  not  possess  property 
in  his  invention  which  can  be  "  taken " 
in  the  sense  of  the  Constitution  until  an 
application  for  a  patent  is  filed.  Gill  v. 
U.  S;,  (1890)  25  Ot.  CI.  415,  the  court 
saying:  "  Where  an  employee  of  the  gov- 
ernment takes  advantage  of  his  connec- 
tion'with  the  ffovernment  to  introduce  hit 
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unpatented  deuce  into  the  public  service,  The  use  of  a  patented  machine  by  the 

he  giving  no  intimation  at  the  time  that  government  does  not  constitute  a  taking 

he  regards  it  as  property  or  that  he  in-  of  private  property  for  public  use  within 

tends  to  protect  it  by  letters  patent,  but  the  meaning  of  the  Constitution.    Every 

allowing  the  government  to  test  the  inven-  subordinate  of  the  United  States  cannot 

tion,  at  its  own  exclusive  cost  and  risk,  by  decide  for  hiineelf  when  the  exigency  has 

constructing  machines  and:  bringing  it  'into  occurred,  or  the  necessity  exists  for  the 

practical  use  before  he  applies  for  a  patent  appropriation  of  private  property.     The 

the  law  will  not  imply  a  contract;  neither  unauthorized  use  of  a  patented  machine  is 

will  a  con/tract  be  implied  in  favor  of  the  the  infringement  of  the  patent  right,  and 

employee  who  has  thus  placed  a  patentable  not  a  caption  of  property.    Pitcher's  Case, 

device -in  the  public  service,  as  to  machines  ( 1853)  1  Ct.  OL  7. 
constructed  and  used  after  hie  patent  has 
bean  obtained." 

29.  Destruction  of  Well  by  Blasting. —  Where  by  reason  of  the  construc- 
tion of  a  tunnel  to  increase  the  water  supply  of  the  city  of  Washington,  a 
well  on  an  adjoining  tract  of  land  was  drained  and  destroyed,  the  owner 
was  entitled  to  recover  under  the  Act  of  Congress  authorizing  the  construc- 
tion of  the  tunnel,  and  providing  that  "  any  person  who,  by  reason  of  the 
taking  of  said  land,  or  by  the  construction  of  the  works  hereinafter  directed 
to  be  constructed,  shall  be  directly  injured  in  any  property  right,  may,  at 
any  time  within  one  year  from  the  publication  of  notice  by  the  attorney- 
general  as  above  provided,  file  a  petition  in  the  Court  of  Claims  of  the 
United  States  setting  forth  his  right  or  title  and  the  amount  claimed  by 
him  as  damages  for  the  property  taken  or  injury  sustained;  and  the  said 
court  shall  hear  and  adjudicate  such  claims  in.  the  same  manner  as  other 
claims  against  the  United  States  are  now  by  law  directed  to  be  heard  and 
adjudicated  therein.' ' 

U.  S.  v.  Alexander,    (1893)    148  U.  S.  which  there  has  not  been  entire  uniform- 

186,  13  S.  Ct.  529,  37  U.  S.   (L.  ed.)   415,  ity  of  decision.   *   *    *   We  do  not  find  it 

wherein  the  court  said:    "  Whether,  under  necessary  .to  consider   on   which   side  of 

the  constitutional  provisions  of  the  United  the  line  thus  suggested  the  present  ease 

States   and  of  the   several   states,   which  would  fall,  for  we  agree  with  the  court 

declare  that  private  property  shall  not  be  below    in    thinking    that,   in   the   Act  of 

taken  for  public  use  without  just  compen-  Congress  under   which  this   public  work 

sation,  it  is  necessary  that  property  should  was  done,  are  found  provisions  giving  an 

be  absolutely  taken,  in  the  narrowest  sense  express    remedy    for    property    damaged 

of   that  word,  .to  bring  the  ease  within  though    not   actually    taken*"     Affirming 

the  protection  of  the  provision,  is  a  quea-  (1889)   25  Ct.  CL  88. 
tion   thai   has   often    arisen,    and    upon 

30.  Detention  of  Vessels  Suspected  of  Violating  Neutrality  Laws — 

Three  steam  vessels  were  suspected  of  being  engaged  in  an  expedition 
against  Nicaragua,  forbidden  by  the  neutrality  laws,  and  were  detained  in 
port  by  the  President's  order.  It  was  held  that  the  detention  of  the  vessels 
in  port  by  the  President  under  the  statute  was  not  a  taking  and  use  of 
private  property  for  public  purposes  within  the  meaning  of  the  Constitu- 
tion, but  was  an  arrest  under  statute  which  was,  for  the  case,  "  due  process 
of  law." 

Graham's  Case,  (1866)  2  Ct  CL  327, 
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31.  Release  by  Treaty  of  Claims  Against  Foreign  Government. —  The 
government  may  take  private  property  for  public  use  by  the  terms  of  a 
treaty,  and  may  release  the  choses  in  action  of  American  citizens  to  a 
foreign  government,  and  a  release  by  the  United  States  to  a  foreign  govern- 
ment in  part  consideration  of  a  cession  of  territory,  of  an  indebtedness  to 
an  American  citizen,  acknowledged  to  be  valid,  is  a  taking  of  private  prop- 
erty for  public  use. 

Meade's  Case,  (1866)  2  Ct.  CI.  225.  the    treaty    of    1778,    brings   these   cases 

within  the  provision  of  the  Constitution, 

Failure  to  enforce  claims  against  for-  that  "  private  property  shall  not  be  taken 

eign  power. —  The  bargain  whereby   this  for    public    use   without    just   compensa- 

goverament  obtained  the  renunciation  of  tion."     Gray  v.  U.  S.,   (1886)   21  Ct.  CI. 

the  French  claims  against  itself,  and  the  341. 
relinquishment  of   its   obligations    under 

32.  Property  Destroyed  by  Naval  Officer. —  The  government  is  liable  for 
property  taken  to  be  destroyed  as  for  property  taken  to  be  used,  and  the 
adoption  by  the  government  of  the  act  of  a  naval  officer  who  has  destroyed 
private  property  makes  it  the  act  of  the  government  as  much  as  if  he  had 
held  precedent  authority. 

Wiggins'*  Case,  (1867)  3  Ct.  CI.  413. 

83.  Confiscation  of  Property  of  Public  Enemy.— Property  confiscated 
under  an  Act  of  Congress  as  the  property  of  a  public  enemy  is  not  so  taken 
as  to  give  a  right  to  recover  its  value  under  this  clause. 

U.  S.  17.  Dunningbon,  (1892)  146  U.  S.  the  civil  war  was  within  the  enumerated 
344,  13  S.  Ct.  79,  36  U.  S..  (L.  ed.)  996.  powers  of  Congress.  Knoefel  v.  Williame, 

(1868)    30  Ind.  1. 
The  confiscation  of  property  in  time  of 

34.  Repudiation  of  a  Contract. 

While  the   prohi  ration   of  the   Federal  diation  of  amy  substantial  part  of  a  valid 

Constitution    which    forbids    the    passage  contract    would    be    obnoxious    to    those 

of   any  law   impairing  the  obligation  of  other   provisions  of  the   Federal   Consti- 

contracts  applies  only  to  the  states,  and  tution  which  are  intended  to  protect  the 

there    is   no    such    prohibition    expressly  citizen    and    his    property    against    arbi- 

made  in  relation  to  acts  of  Congress,  it  trary  seizure  and  confiscation.     Taxes  — 

is  not  improbable  that  any  Act  of  Con-  Contract,    (1898)    22  Op.  Atty.-Gen.   194. 
grese  which  should  provide  for  the  repu- 

36.  Imprisonment  of  Slaves  for  Crimes. —  This  clause  cannot,  upon  any 
fair  interpretation,  apply  to  the  ciase  of  a  slave  who  is  punished  in  his  own 
person  for  an  offense  committed  by  him,  although  the  punishment  may 
incidentally  affect  the  property  of  another  to  whom  he  belongs.  The  clause 
obviously  applies  to  cases  where  private  property  is  taken  to  be  used  as 
property  for  the  benefit  of  the  government,  and  not  to  cases  where  crimes 
are  punishable  by  law.   ! 

U.  8.  V.  Amy,  (1859)  24  Fed.  Cas.  No.  14,445, 
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36.  Consequential  Injury  —  a.  In  General. —  There  is  a  distinction 
between  the  taking  of  property  for  public  uses  and  a  consequential  injury 
to  such  property  by  reason  of  some  public  work.  In  the  one  class  the  la-w 
implies  a  contract,  a  promise  to  pay  for  the  property  taken,  which,  if  the 
taking  was  by  the  general  government,  will  uphold  an  action  in  the  Court 
of  Claims;  while  in  the  other  class  there  is  simply  a  tortious  act  doing 
injury,  over  which  the  Court  of  Claims  has  no  jurisdiction. 

U.  S.  v.  Lynch,   (1903)    188  U.  S.  472,  inhibit   laws   that   iidirectlv  work  bum 

23  S.  Ct.  340,  47  U.  S.   (L.  ed.)   539.  and   loss   to,   individual*.     Legal  Tender 

Cases,    (1870)     12    Wall.    544,   20  U.  8. 

This  provision  refers  only  to  a  direct  (L.  ed.)    287. 
appropriation    and    not    to    consequential 

injuries   resulting   from    the   exercise    of  See  also  supra,  When  Merely  Incidental 

lawful   power.      It   has   never   been    sup-  to  Exerciee  of  a  Servitude,  p.  454. 
posed  to  have  any  bearing  upon,  or  to 

6.  Injury  to  Coal  Mine. —  The  government  quarried  stone  overlying  a 
coal  mine,  and  water  flowed  into  the  mine  and  thence  flooded  an  adjacent 
mine.  The  user  of  the  quarry  being  a  natural  and  customary  one,  the  flood- 
ing of  the  claimant's  adjacent  property,  not  a  probable  result  of  the  user 
and  in  no  degree  beneficial  to  the  government,  was  not  a  taking  of  private 
property  for  public  use  within  the  meaning  of  the  Constitution. 

Mclntyre  «.  U.  S.,  (1890)  25  Ct.  CI.  200. 

c.  To  Riparian  Rights  by  Erection  op  a  Pier. —  This  provision  has  no 
application  to  the  case  of  an  owner  of  land  bordering  on  a  public  navigable 
river  whose  access  from  his  land  to  deep  water  is  permanently  lost  by  reason 
of  the  construction  of  a  pier  resting  on  submerged  lands  away  from  but  in 
front  of  his  upland,  and  which  pier  was  erected  by  the  United  States  not 
with  any  intent  to  impair  the  rights  of  riparian  owners,  but  for  the  purpose 
only  of  improving  the  navigation  of  such  river. 

Scranton  v.  Wheeler,  (1900)   179  U.  S.  153,  21  S.  Ct.  48,  45  U.  S.   (L.  ed.)   126. 

d.  To  Property  by  Faulty  Construction  of  a  Dam. —  In  the  improve- 
ment of  a  river,  a  break  in  a  dam  caused  a  washout,  carrying  away  the 
soil  on  the  claimant's  land  and  leaving  only  worthless  stone  and  gravel. 
The  injury  to  the  property  caused  by  this  faulty  construction  of  the  dam 
constituted  no  taking  and  appropriation  of  land. 

Hayward  v.  U.  S.,  (1895)  30  Ct.  CI.  219. 

e.  To  Landing  by  River  Improvement. —  When  the  government,  in  the 
improvement  of  a  navigable  river,  injures  or  destroys  an  adjacent  landing 
by  lessening  the  depth  of  water  in  the  channel  without  physical  contact 
with  the  landing,  and  without  the  occupancy  or  appropriation  of  the  land, 
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there  is  no  liability  under  the  Constitution*  There  is  no  liability  for  the 
consequential  damages  incident  to  the  exercise  of  the  right  to  improve  a 
navigable  river. 

Friend  v.  U.  8.,  (1896)  30  Ct.  CI.  94. 

f.  Interfering  with  Wharf  by  Changing  Harbor  Line. —  The  action 
of  the  secretary  of  war  in  interfering  with  a  wharf  by  changing  the  harbor 
line  in  navigable  waters,  when  the  wharf  had  been  constructed  under  the 
authority  of  the  state  and  within  and  upon  the  harbor  line  subsequently 
established  by  the  secretary  of  war,  is  not  such  an  interference  with  a  prop- 
erty right  as  requires  the  payment  of  compensation ;  all  such  encroachments 
on  navigable  waters  are  subject  to  any  exercise  of  the  power  of  Congress 
over  such  waters  as  requires  their  abatement.- 

Greenleaf-Johnson  Lumber  Go.  v.  Gar-  exclusion  by  Congress,  and  that  the  fran- 

rison,    (1915)    237   U.   S.   251,  35  S.   Ct.  chise,  the  right  to  take  tolls,  could  'no 

551,    59    U.    S.    (L.    ed.)    939,   in   which  more,  be     taken     without     compensation 

distinguishing     the     Monongahela     Nav.  than '  could  '  its   [the  company's]    tangi- 

Co.  case,  the  court  said:    "A  few  words  ble,  corporeal  property.'    The  court  said, 

of    explanation    become    necessary.      The  by  Mr.   Justice   Brewer,   '  This   lock   and 

Monongahete.    Company    under    the    ex-  dam    connected    the   lower    improvements 

press  authority  of  the  State  of  'Pennsyl-  already   made   by   the   Navigation    Com- 

yania,  expended  large  sums  of  money  in  pany  with  the  upper   improvements  pro- 

improving     the    Monongahela     river     by  posed  to  be  made  by  Congress,  and  the 

means  of  locks  and  dams,  which  were  also  appropriation  by  the  latter  [act  of  March 

built   at  the  instance  and  suggestion   of  3,    1881]    was    conditioned    on    the   com- 

the    United    States.      By    means    of    the  pany's     undertaking    their    construction, 

improvements   the    river,   which    thereto-  This   is   something   more  than    the  mere 

fore    was    navigable    only    for    boats    of  recognition  of  an  existing  fact;   it  is  an 

small  tonnage  and   at  certain  seasons  of  invitation    to    the    company    to    do    the 

the  year,  accommodated  large  steamboats  work ;    and   when    in    pursuance   of   that 

at  all  seasons  and  an  extensive  commerce  invitation,  and  under  authority  gitfen  by 

by    means    thereof.      Subsequently    Con-  the  State  of  Pennsylvania,  the  company 

gress    authorized    the    purchase    of    the  constructed  the  dock  and  dam,  it  does  not 

property,   or,   if    its   price   could   not   be  lie  in  the  power  of  the  State  or  the  United 

agreed  on,  its  condemnation,  but  excluded  States  to  say  that  such  lock  and  dam  are 

from  the  estimate  of  the  sum  to  be  paid  an  obstruction  and  wrongfully  there,  or 

for  it  a  consideration  of  the  franchise  to  that  the  right   to   compensation   for  the 

collect  tolls.     It  was  held  that  the  fran-  use   of   this    improvement  by   the  public 

chise   was   a   part   of   the   property    and  does  not  belong  to  its  owner,  the  Naviga- 

should  be  paid  for,  notwithstanding   its  tion  Company. 

V.  For  Public  Use 

1.  Necessity  that  Use  Should  Be  Public. —  If  the  use  for  which  it  is  pur- 
posed to  take  private  property  is  not  a  public  use,  no  proceedings  for  con- 
demnation can  be  allowed. 

In  re  Manderson,  ( 1802)  51  Fed.  603,  affirming  In  re  Montgomery,  ( 1892)  48  Fed.  896. 

2.  Courts  May  Determine  Pact  of  Public  Use.—  The  courts  have  power 
to  determine  whether  the  use  for  which  private  property  is  authorized  by 
the  legislature  to  be  taken  is  in  fact  a  public  use. 

Shoemaker  v.  U.  8.,  (1893)   147  U.  S.  298,  13  S.  Ct.  361,  37  U.  S.  (L.  ed.)   170. 
11  P.  a  A.— 16 
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3.  Condemnation  of  Land  for  Railroad. —  The  condemnation  of  land  for 
a  railroad  linger  an  Act  of  Congress  was  held  to  be  a  taking  of  property  for 
public  use  and  valid  if  compensation  was  made. 

Baltimore,  etc.,  R.  Co.  t?.  Van  Ness,  (1885)  4  Cranch  (C.  C.)  696,' 2  Fed.  Cas.  No.  830. 

4.  For  Public  Parka  and  Squares.—  Land  taken  for  public  parks  and 
squares  in  the  District  of  Columbia,  by  authority  of  law,  whether  advan- 
tageous to  the  public  for  recreation,  health,  or  business,  is  taken  for  a 
public  use. 

Shoemaker  v.  U.  S.,   (1893)    147  U.  S.  An  appropriation  of  land  for  the  pur- 

297,   13   a   Gt.   361,   87  U.   a    (I*   ad.)       poses   of  a  public  park  is  a  public  use 
170.  in  the  sense  of  the  Constitution.     U.  S. 

v.  Cooper,  (891)  20  D.  C.  133. 

JR.  Preserving  Gettysburg  Battle-ground. —  An  Act  of  Congress  making 
an  appropriation  for  continuing  the  work  of  surveying,  locating,  and  pre- 
serving the  lines  of  battle  at  Gettysburg,  Pennsylvania,  was  valid. 

See  Encouragement  of  Patriotism,  vol.  10,  p.  865. 

VI.  Without  Just  Compensation 

1.  What  Constitutes  Just  Compensation. —  The  just  compensation 
required  by  the  Constitution  to  be  made  to  the  owner  is  to  be  measured  by 
the  loss  occasioned  to  him  by  the  appropriation.  He  is  entitled  to  receive 
the  value  of  what  he  has  been  deprived  of,  and  no  more. 

Bauman    v.    Boss,    (1897)     167    U.    S.  in  a  condemnation  proceeding  by  a  state, 

674,   17    S.   Ct.   966,   42   U.    S.    (L.   ed.)  where  property  had  been  dedicated  to  a 

270.  prior  public  use  under  the  exercise  of  • 

franchise  granted  by  a  state,  might  not  be 

The  United   States,  in  the  exercise  of  just    compensation    where    property    and 

its  inherent  and  paramount  right  of  emi-  rights  are  taken  by  the  general  go*ern- 

nent  domain,  is  under  its  own  limitation  ment,  in  an  independent  proceeding,  in  the 

and    injunction    in    respect   to    questions  exercise  of  its  own  original  and  inherent 

iela.ting  to  just  compensation   for  '  prop-  right  of  eminent  domain,  to  take  property 

erty  taken  in  its  own  right.    What  would  and  rights  upon  just  compensation.    This 

be  just  compensation  for  property  taken  would  perhaps  depend  upon  whether  the 

by  the  general  government  in  its  exercise  general  government,  through  the  consent 

of  the  right  to  condemn  property   used  or  grant  of  the  state,  and  under  the  doc- 

for  a  prior  federal  public  purpose,  under  trine  of  subrogation,  has  succeeded  to  all 

its  prior  grant  or  franchise,  might  not  be  the  rights  which  would  inure  to  the  state 

just    compensation    for    property    taken  in  case  of  its  condemnation  of  property 

with  which  it  had  theretofore  had  no  con-  created    in    connection   with   an   existing 

neotion,  and  to  which  it  therefore  sustains'  easement  or  franchise  which  the  state  had 

the  relation  of  an  entire  stranger  to.  the  previously    granted.     Nahant   ©.    U.    Si 

title    and    to    the    property    condemned.  (1905)  136  Fed.  276. 
Again,  what  would  be  just  compensation 

The  value  of  the  property  to  the  government  for  its  particular  use  is  not  a 
criterion,  but  the  owner  is  to  be  paid  its  fair  market  value  for  all  available 
uses  and  purposes. 

U.  S.  v.  Chandler-Dunbar  Water  Power  Co.,  (1913)  229  U.  8.  53.  33  &  Ct  ««7, 
57  U.  S,  (L.  ed.)  1063, 
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2.  Question  as  to  Measure  of  Compensation  Judicial,  Not  Legislative.— 

The  question  as  to  what  is  the  measure  of  just  compensation  is  judicial  and 
not  legislative.  '  The  legislature  may  determine  what  private  property  is 
needed  for  public  purposes  —  that  is  a  question  of  a  political  and  legislative 
character;  but  when  the  taking  has  been  ordered,  then  the  question  of  com- 
pensation is  judicial.  It  does  not  rest  with  the  public,  taking  the  property, 
through  Congress  or  the  legislature,  its  representatives,  to  say  what  com- 
pensation shall  be  paid,  or  even  what  shall  be  the  rule  of  compensation. 
The  Constitution  has  declared  that  just  compensation  shall  be  paid,  and 
the  ascertainment  of  that  is  a  judicial  inquiry. 

Monongahela  Nav.  Co.  v.  U.  S.,    (1803)    148  U.  S.  327,  13  S.  Ct.  622,  37  U.  8. 
(L.  ed.)  463. 


3.  Requirement  of  Payment  Before  Consummation  —  a.  In  General. — 
Within  the  meaning  of  this  provision  property,  although  entered  upon 
pending  an  appeal,  is  not  taken  until  the  compensation  is  ascertained  in 
some  legal  mode,  and,  being  paid,  the  title  passes  from  the  owner. 


Cherokee  Nation  v.  Southern  Kansas  H. 
Co.,  (1890)  135  U.  S.  659,  10  S.  Ct.  965, 
34  U.  S.  (L.  ed.)  295,  holding  that  a  stat- 
ute which  provides  that,  before  the  rail- 
way shall  be  constructed  through  any 
tends  proposed  to  be  taken,  full  compen- 
sation shall  be  made  to  the  owner  for  all 
property  to  be  taken  or  damage  dome  by 
reason  of  the  construction  of  the  road,  and 
thai  in  the  event  of  an  appeal  from  the 
finding  of  the  referees,  the  company  is 
required  to  pay  into  court  double  the 
amount  of  the  award,  to  abide  its  judg- 
ment; and  that  being  done  the  company 
may  enter  upon  the  property  sought  to  be 
condemned,  and  proceed  with  the  const  ruc- 
tion of  the  road,  is  sufficiently  reasonable, 
certain,  and  adequate  to  secure,  the  just 
compensation  to  which  the  owner  is  en- 
titled, and  reversing  (1888)  33  Fed.  900. 
See  also  Johnson  v.  U.  S.,  (1896)  31  Ct. 
CL270. 

Private  property  cannot  be  taken  for 
public  use  until  compensation  is  actually 
made* —  It  is  not  enough  that  provision 
is  mads  by  law  for  ascertaining  and  mak- 
ing compensation  afterwards.  Avery  v. 
Fox,  (1868)  1  Abb.  (U.  S.)  246,  2  Fed. 
Cas.  No.  674. 

An  estoppel  from  demanding  actual 
payment  of  the  compensation  as  a  condi- 
tion precedent  to  the  taking  for  public  uses 
may  arise  from  an  act  of  the  owner.  If 
the  owner  gives  license,  either  express  or 
fairly  implied;  if  he  expressly  consents, 
or,  with  full  knowledge  of  the  taking, 
makes  no  objection,  but  permits  the  pub- 
He  corporation  to  enter  upon  and  expend 


money  and  carry  into  operation  the  pur- 
poses for  which  it  is  taken,  he  may  not 
then  be  permitted  to  eject  the  parties 
from  the  possesson  for  want  of  payment 
of  the  compensation.  Pryxbylowiez  v. 
Missouri  River  R.  Go.,  (1881)  17  Fed. 
493. 

By  suing  in  the  Court  of  Claims. — 
When  a  person  has  availed  himself  of 
the  right  to  proceed  against  the  United 
States  in  the  Court  of  Claims,  under  a 
statute  prescribing  a  particular  mode  for 
ascertaining  the  compensation  which  he 
is  entitled  to  receive,  he  has  waived  the 
right,  if  such  right  he  had,  to  compensa- 
tion in  advance  of  the  taking  of  his  prop- 
erty. Great  Falls  Mfg.  Co.  v.  Atty.- 
Gen..  (1887)  124  U.  S.  599,  8  S.  Ct  631, 
31  U.  S.  (L.  ed.)  527,  the  court  saying: 
"  This  view  cannot  work  any  permanent 
injury  to  the  plaintiff;  for  that  Act 
expressly  declares  that  the  absolute  title 
to  the  premises  in  question  shall  not  vest  • 
in  the  United  States  until  the  owner 
receives  payment  therefor;  that  is,  the 
government  holds  the  premises  for  pub- 
lice  use,  subject  to  the  condition  imposed 
by  the  Constitution  and  by  the  Act  of 
Congress,  that  it  will,  without  unreason- 
able delay,  make  such  compensation 
therefor  as  may  be  awarded  by  the  tri- 
bunal to  which  the  whole  subject  has 
been  submitted.  It  is  to  be  assumed  that 
the  United  States  is  incapable  of  bad 
faith,  and  that  Congress  will  promptly 
make  the  necessary  appropriation,  when- 
ever the  amount  of  compensation  has 
been  ascertained  in  the  mode  prescribed 
by  the  Act  of  1882/ 
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Restraining  power  of  the  courts. —  Al- 
though the  courts  cannot  directly  restrain 
the  government  of  the  United  States,  nor 
the  action  of  the  President  as  the  excutive 
power,  nor  that  of  Congress  as  the  legisla- 
tive department,  yet  when  Congress  makes 
an  appropriation  for  a  public  improve- 
ment, and  commits  the  execution  of  the 
work  and  the  expenditure  of  the  money 
to  one  of  the  departments,  which  in  turn 


employs  agents  to  carry  forward  the 
work,  neither  such  department  nor  its 
agents  will  be  exempt  from  the  restrain- 
ing power  of  the  courts,  if  either  seek  to 
execute  the  law  in  an  unconstitutional 
manner  —  as,  by  taking  private  property 
against  the  consent  of  the  owner  and 
without  compensation.  Avery  t*.  Fox, 
(1868)  1  Abb.  (U.  S.)  246,  2  Fed.  Cm. 
No.  674. 


In  proceedings  for  condemnation. — An  action  brought  by  the  United  States 
to  procure  the  condemnation  of  lands  for  the  use  of  a  canal  in  process  of 
construction  is  not  a  taking  of  private  property  for  the  public  use  or  one 
that  must  necessarily  result  in  such  taking,  but  it  is  only  preliminary 
thereto,  and  for  the  purpose  of  ascertaining  the  value  of  the  property  pro- 
posed to  be  taken.  The  final  appropriation  of  the  land  will  not  take  place, 
if  ever,  until  the  court  gives  judgment  to  that  effect,  which  it  is  not  author- 
ized to  do,  and  will  not  do,  until  its  value  has  been  paid  to  the  owner  or 
into  the  court  for  it. 

U.  S.  t\  Oregon  R.,  etc.,  Co.,  (1883)   16  Fed.  531. 

6.  Adequate  Provision  Required  Before  Occupancy  Disturbed. —  This 
clause  does  not  provide  or  require  that  compensation  shall  be  actually  paid 
in  advance  of  the  occupancy  of  the  land  to  be  taken,  but  the  owner  is 
entitled  to  reasonable,  certain,  and  adequate  provision  for  obtaining  com- 
pensation before  his  occupancy  is  disturbed. 


Cherokee  Nation  c.  Southern  Kansas 
R.  Co.,  (1890)  135  U.  S.  659,  10  S.  Ct. 
965,  34  U.  S.  (L.  ed.)  295,  reversing 
(1888)    33  Fed.  900. 

From  voluntary  contributions  too  un- 
certain.—  Condemnation  proceedings  can- 
not be  prosecuted  under  a  statute  which 
provides  that  the  plan  for  the  improve- 
ment of  a  harbor  may  be  modified  by 
changing  the  line  to  such  position  as  the 
secretary  of  war  may  consider  desirable, 
provided',  that  the  title  to  any  additional 
lands  acquired  for  this  purpose  shall  be 
vested  in  the  United  States  without 
charge  to  the  latter,  though  general  Acta 
authorize  the  secretary  of  war  to  pur- 
chase land  or  materials  needed  for  the 
improvement  of  rivers  or  harbors,  for 
which   provision   has  been  made  by  law, 


at  what  he  may  consider  to  be  a  reason- 
able price,  without  further  delay,  or  to 
accept  donations  of  the  same,  and,  when 
the  land  or  material  cannot  be  obtained 
in  either  of  these  modes,  to  institute  pro- 
ceedings for  their  acquirement  by  con- 
demnation, and  give  authority  to  any 
officer  of  the  government  who  has  been, 
or  hereafter  shall  be,  authorized  to  pro- 
cure real  estate  for  the  erection  of  a 
public  building,  or  for  other  public  uses, 
to  acquire  the  same  by  condemnation 
under  judicial  process  whenever,  in  his 
opinion,  it  is  necessary  or  advantageous 
for  the  government  to  do  so.  A  state- 
ment of  counsel  that  the  damages  would 
be  ^paid  by  voluntary  contributions  is  too 
uncertain  to  be  relied  on.  In  re  M&nder- 
son,  (1892)  51  Fed.  501,  affirming  In  f* 
Montgomery,    (1892)    48  Fed.  896. 


c.  Emergency  Will  Not  Admit  of  Delay. —  A  taking  of  private  prop- 
erty by  the  government,  when  the  emergency  of  the  public  service  in  time 
of  war  or  impending  public  danger  is  too  urgent  to  admit  of  delay,  is 
everywhere  regarded  as  justified,  if  the  necessity  for  the  use  of  the  property 
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is  imperative  and  immediate,  and  the  danger  is  impending;  and  it  is  equally 
clear  that  the  taking  of  such  property  under  such  circumstances  creates 
an  obligation  on  the  part  of  the  government  to  reimburse  the  owner  to  the 
full  value  of  the  service. 


U.  S.  v.  RusseU,   (1871)    13  Wall.  629, 

20  U.  S.  (L.  ed.)  474.  See  also  Mitchell 
v.  Harmony,  (1851)  13  How.  134,  14  U. 
S.    (L.  ed.)    75;  Kettler  v.  U.  S.,   (1886) 

21  Ct.  CI.  179;  Mills  v.  U.  S.,  (1884)  19 
Ct.  CI.  94. 

A  public  emergency  justifies  the  forcible 
talcing  of  private  property,  but  the  obliga- 
tion to  make  just  compensation  in  the 
future  is  just  as  strong  as  when  prop- 
erty is  taken  without  such  emergency. 
Mills  v.  U.  S.,  (1884)   19  Ct.  CI.  79. 

This  provision  is  as  applicable  to  the 
government  as  to  individuals,  except  in 
cases  of  extreme  necessity,  in  time  of 
war,  and  of  immediate  and  public  dan- 
ger. Exigencies  of  the  kind  do  arise 
where  the  prohibition  does  not  apply  to 
the  public,  and  in  such  cases  it  must  be 
conceded  that  the  officer  in  the  public 
service  is  not  a  trespasser;  but  it  is 
equally  true  that  the  government  is 
bound  to  make  full  compensation  to  the 
owner.  Brady  v.  Atlantic  Works,  (1876) 
4  Cliff.  (U.  S.)  408,  3  Fed.  Cas.  No. 
1,794,  reversed  on  other  ground*  in 
Atlantic  Works  v.  Brady,  (18S2)  107 
U.  S.  192,  2  S.  Ct.  225,  27  U.  S.  (L.  ed.) 
438. 


Means  of  transportation  pressed  into 
military  service. —  An  officer  of  the  army 
in  command  of  a  military  post  in  un- 
settled territory,  finding  it  necessary  to 
send  supplies  to  a  fort  ninety  miles  fur- 
ther within  such  territory,  surrounded 
by  Indians,  in  an  emergency  impressed 
into  the  service  of  the  United  States 
twenty-four  ox  teams,  with  all  their  ac- 
companiments, and  used  them  for  the 
transportation  of  the  necessary  supplies 
without  the  consent  and  against  the  pro- 
test of  the  claimant  or  of  his  wagon- 
master  in  charge  of  the  train.  The  prin- 
ciples of.  law  as  well  as  the  dictates  of 
natural  justice  raises  an  implied  prom- 
ise in  such  case  to  compensate  the  owner 
for  the  use  of  his  property  which  the 
defendants  have  thus  had  the  benefit  of. 
It  would  be  so  in  like  transactions  be- 
tween individuals  if  the  injured  party 
chose  to  waive  the  tort  and  bring  his 
action  upon  an  implied  assumpsit,  and 
it  is  no  less  so.  when  the  United  States 
are  parties,  since  the  Constitution  has 
guaranteed  to  all  that  private  property 
shall  not  be  taken  for  public  use  without 
just  compensation.  Mason's  Case,  (1878) 
14  Ct.  CI.  70. 


4.  Statute  Failing  to  Provide  for  Compensation. — The  Act  of  Aug.  1, 
1888,  providing  "  that  in  every  case  in  which  the  secretary  of  the  treasury, 
or  any  other  officer  of  the  government,  has  been,  or  shall  hereafter  be, 
authorized  to  procure  real  estate  for  the  erection  of  a  public  building,  or 
for  other  public  uses,  he  shall  be,  and  hereby  is,  authorized  to  acquire 
the  same  for  the  United  States  by  condemnation,  under  judicial  process, 
whenever  in  his. opinion  it  is  necessary  or  advantageous  to  the  government 
to  do  so;  and  the  United  States  Circuit  or  District  Court  of  the  district 
wherein  such  real  estate  is  located,  shall  have  jurisdiction  of  proceedings 
for  such  condemnation,  and  it  shall  be  the  duty  of  the  attorney-general  of 
the  United  States  upon  every  application  to  the  secretary  of  the  treasury, 
under  this  Act,  or  such  other  officer,  to  cause  proceedings  to  be  commenced 
for  condemnation,  within  thirty  days  from  receipt  of  the  application  at  the 
department  of  justice/ y  is  not  void  for  failing  to  provide  for  compensation, 
but  must  be  read  in  pari  materia  with  the  Constitution.  The  term  "  con- 
demnation "  used  in  this  &ct  must  be  construed  to  mean  condemnation 
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with  just  compensation,  and  the  machinery  of  the  courts  is  employed  to 
ascertain  and  secure  such  compensation. 
In  re  Rugheimer,  (188S)  36  Fed.  371. 

5.  Limit  of  Appropriation. —  An  Act  of  Congress  providing  for  the  con- 
demnation of  land  for  a  public  purpose  is  not  invalid  upon  the  ground  that 
the  amount  of  compensation  paid  for  the  land  is  limited  to  a  sum  appro- 
priated by  the  Act. 

U.  S.  v.  Cooper,  (1S91)  20  D.  C.  130. 

6.  Interest  on  Award. —  Where  the  Act  of  Congress  with  respect  to  con- 
demnation proceedings  provides  that  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding  shall  conform  as  near  as  may  be  to  those  existing 
in  the  courts  of  record  in  the  state,  and  a  state  statute  authorizes  the  recov- 
ery of  interest  on*  an  award  in  condemnation,  an  owner  of  property  taken 
may  recover  from  the  United  States  interest  on  the  award  from  the  time 
of  filing  the  report  until  the  date  when  payment  is  made. 

U.  S.  f.  Sargent,  (1908)   162  Fed.  81. 

7.  Government  Liable  for  Property  Taken  by  Agents. —  When  the 
United  States,  by  its  agents,  proceeding  under  the  authority  of  an  Act  of 
Congress,  take  private  property  for  public  use  they  are  under  the  obliga- 
tion imposed  by  the  Constitution  to  make  compensation. 

U.  S.  t>.  Great  Falls  Mfg.  Co.,    (1884)  "Although     in     the    discharge    of    ite 

112  U.  S.  656,  5  S.  Ct.  306,  28  U.  S.   (L.  duties   the  government  may    appropriate 

ed.)   846.     See  also  Great  Falls  Mfg.  Co.  property,  it  cannot  do  bo  without  being 

t\  Atty.-Gen.,   (1887)    124  U.  S.  581,  8  S.  liable  to  the  obligation  cast  by  the  Fifth 

Ct.  631,  31  U.  S.   (L.  ed.)    527  affirming  Amendment    of    paying    just    compenea- 

(1885)  25  Fed.  521.  tion."    U.  S.  v.  Lynah,  (1903)   188  U.  S. 

471,  23  S.  Ct.  349,  47  U.  S.  (L.  ed.)  539. 

8.  Tribunal  to  Determine  Value  of  Property. —  The  compensation  to  be 
made  may  be  ascertained  by  any  appropriate  tribunal  capable  of  estimating 
the  value  of  the  property.  And  whether  the  tribunal  .shall  be  created 
directly  by  an  Act  of  Congress,  or  one  already  established  by  the  state 
shall  be  adopted  for  the  occasion,  is  a  mere  matter  of  legislative  discretion. 

U.  S.'t?.  Jones,  (1883)  109  U.  S.  518,  3  the  United  States  for  private  property 
S.  Ct.  346,  27  U.  S.   (L.  ed.)    1015.  taken    by   them    for   public   purposes,  or 

adopt  the  rules  of  law  prescribed  by  the 

Congress  may  delegate  to  state  tribun-  state  for  that  purpose.  High  Bridge 
al8  the  power  to  fix  and  determine  the  Lumber  Co.  v.  U.  S.,  (1895)  69  Fed.  325. 
amount  of  compensation   to   be   paid   by 

Not  required  to  be  made  by  jury — By  the  Constitution  of  the  United 
States,  the  estimate  of  the  just  compensation  for  property  taken  for  the 
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public  use>  tinder  the  right  of  eminent  domain,  is  not  required  to  be  made 
by  a  jury,  but  may  be  intrusted  by  Congress  to  commissioners  appointed 
by  a  court  or  by  the  executive,  or  to  an  inquest  consisting  of  more  or  fewer 
men  than  an  ordinary  jury. 


Bauman  v.  Roes,  (1897)  167  U.  S. 
593,  17  S.  Ok  966,  42  U.  S.  (L.  ed.)  270. 

When  a  person  has  availed  himself  of 
the  right  to  proceed  against  the  United 
States  in  the  Court  of  Claims,  under  a 
statute  prescribing  a  particular  mode  for 


ascertaining  the  compensation  which* he 
is  entitled  to  receive,  he  has  waived  the 
right,  if  such  he  had,  to  demand  that  the 
amount  of  compensation  be  determinded 
by  a  jury.  Great  Falls  Mfg.  Co.  v.  Atty.- 
Gen.,  (1888)  124  U.  S.  599,  8  8.  Ct.  631, 
31  U.  S.   (L.  ed,)   627. 


of  damages  and  benefits  by  different  commissioners. —  Whether 
the  estimate  of  damages  and  the  assessment  of  benefits  shall  be  intrusted 
to  the  same  or  to  different  commissioners,  is  a  matter  wholly  within  the 
decision  of  the  legislature,  as  justice  and  convenience  may  appear  to  it  to 
require.  And  there  are  many  precedents  for  intrusting  the  performance 
of  both  duties  to  the  same  person. 

Bauman  v.  Ross,  (1S97)   167  U.  S.  593,  17  S.  Ct.  966,  42  U.  8.  (L.  ed.)  270. 


9,  Considering  Benefits  in  Estimating  Compensation  —  a.  Benefits 
Received  m  Common  with  Ajjl. —  This  clause  excludes  the  taking  into 
account,  as  an  element  in  the  compensation,  of  any  supposed  benefit  that  the 
owner  may  receive  in  common  with  all  from  the  public  uses  to  which  the 
private  property  is  appropriated,  and  leaves  it  to  stand  as  a  declaration 
that  no  private  property  shall  be  appropriated  to  public  uses  unless  a  full 
and  exact  equivalent  for  it  be  returned  to  the  owner. 


Monongahela  Nav.  Co.  t\  U.  S.,  (1893) 
148  D.  S.  326,  13  S.  Ct.  622,  37  U.  S.  (L. 
ed. )  463,  wherein  the  court  said :  "  The 
noun  '  compensation/  standing  by  itself, 
carries  the  idea  of  an  equivalent.  Thus, 
we  speak  of  damages  by  way  of  compen- 
sation, or  compensatory  damages,  as  dis- 
tinguished from  punitive  or  exemplary 
damages,  the  former  being  the  equivalent 
for  the  injury  done,  and  the  latter  im- 
posed by  way  of  punishment.  So  that  if 
the  adjective  'just'  had  been  omitted, 
and  the  provision  was  simply  that  prop- 
erty should  not  be  taken  without  com- 
pensation, the  natural  import  of  the  lan- 
guage would  be  that  the  compensation 
should  be  the  equivalent  of  the  property. 
And  this  is  made  emphatic  by  the  adjec- 
tive '  just.'  There  can,  in  view  of  the 
combination  of  those  two  words,  be  no 
doubt  that  the  compensation  must  be  a 
fidl  and  perfect  eif. lvalent  for  the  prop- 
erty taken.  And  -thie  just  compensation, 
it  wiH  be  noticed,  is  for  the  property 
and  not  to  the  owner.  Every  other  clause 
in    this    Fifth    Amendment    is   personal. 


*  No  person  shall  be  held  to  answer  Tor  a 
capital,  or  otherwise  infamous  prime,' 
etc.  Instead  of  continuing  that  form  qf 
statement,  and  saying  that  ho  person 
shall  be  deprived  of  his  property  with- 
out just  compensation,  the  personal  ele- 
ment is  left  out,  and  the  'just  o^mpen- 
sation '  ifl  to  be  a  full  •  equivalent  for 
the   property   taken." 

An  act  of  Congress  authorizing  the 
condemnation  of  land  for  railway  uses, 
which  provides  that  the  appraisers  "  shall 
consider  the  injury  which  such  owner' 
may  sustain  by  reason  of  such  railroad, 
and  shall  forthwith  return  their  assess- 
ment of  damages  to  the  clerk  of  the 
court,  setting  forth  the  value  of  the 
property  taken,  or.  injury  done  to  the 
property,  which  they  assess  to  the  owner 
or  owners  separately,  to  be  by  him  filed 
and  recorded,"  is  invalid  in  so  far  as  it 
provides  that  the  benefits  which  the  own- 
ers may  receive  through  the  increased 
value  of  the  remaining  land  from  the 
construction  of  the  railroad  may  be  set 
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off  against  the  value  of  the  land  actually  taken  for  public  use.     Maryland,  etc.,  R. 

taken.     The  framers  of  the  Constitution  Oo.  v.  Hiller,  (1896)   8  App.  Cas.  (D.  C.) 

had    in    contemplation    the    payment    of  289.      See   also    District   of   Columbia  r. 

money,  the  universal  medium  of  exchange  Prospect   Hill   Cemetery,    (1895)    5  App. 

and  measure  of  values,  and  of  that  only,  Cas.    (D.  C.)    497. 
as    "  just    compensation "    for    property 

6.  Special  Benefits  to  Owner. —  The  Constitution  of  the  United  States 
contains  no  express  prohibition  against  considering  benefits  in  estimating 
the  just  compensation  to  be  paid  for  private  property  taken  for  the  public 
use,  and  no  such  prohibition  can  be  implied ;  and  it  is  therefore  within  the 
authority  of  Congress,  in  the  exercise  of  the  right  of  eminent  domain,  to 
direct  that,  when  part  of  a  parcel  of  land  is  appropriated  to  the  public  use 
for  a  highway  in  the  District  of  Columbia,  the  tribunal  vested  by  law  with 
the  duty  of  assessing  the  compensation  or  damages  due  to  the  owner, 
whether  for  the  value  of  the  part  taken,  or  for  any  injury  to  the  rest,  shall 
take  into  consideration,  by  way  of  lessening  the  whole  or  either  part  of  the 
sum  due  him,  any  special  and  direct  benefits,  capable  of  present  estimate 
and  reasonable  computation,  caused  by  the  establishment  of  a  highway, 
to  the  part  not  taken. 

Bauman  v.  Roes,  (1897)  167  U.  S.  584,  in  the  valuation  and  assessment  of  dam- 
17  S.  Ct.  966,  42  U.  S.  (L.  ed.)  270,  ages  the  jury  are  to  consider,  in  deter- 
wherein  the  court  said:  "Consequently,  mining  and  fixing  the  amount  thereof,  the 
when  part  only  of  a  parcel  of  land  is  actual  benefit  which  will  accrue  to  the 
taken  for  a  highway,  the  value  of  that  owner;  except  that  no  assessment  shall 
part  is  not  the  sole  measure  of  the  com-  require  any  such  owner  to  pay  or  com- 
pensation or  damages  to  be  paid  to  the  tribute  anything  to  the  company  where 
owner,  but  the  incidental  injury  or  bene-  such  benefits  shall  exceed,  in  the  estimate 
fit  to  the  part  not  taken  is  also  to  be  of  the  jury,  the  value  of  damages  ascer- 
considered.  When  the  part  not  taken  is  tained.  Just  compensation  means  a  com- 
left  in  such  shape  or  condition,  as  to  be  pensation  which  would  be  just  in  regard 
in  itself  of  less  value  than  before,  the  to  the  public,  as  *ell  as  in  regard  to  the 
owner  is  entitled  to  additional  damages  individual;  and  if  the  jury  should  be 
on  that  account.  When,  on  the  other  satisfied  that  the  individual  would,  by 
hand,  the  part  which  he  retains  is  the  proposed  public  work,  receive  a  bene- 
specially  and  directly  increased  in  value  fit  to  the  full  value  of  the  property  taken, 
by  the  public  improvement,  the  damages  it  could  not  be  said  to  be  a  just  compensa- 
te the  whole  parcel  by  the  appropriation  tk>n  to  give  him  the  full  value,  Chesa- 
of  part  of  it  are  lessened."  peake,  etc.,  Canal  Co.   r.  Key,    (1829)    3 

Cranch    (C.    C.)    599,    5    Fed.    Cas.    No. 

Jury  to  consider  benefits  to  accrue. —  2,049. 
Just  compensation  is  provided  for,  tJiough 

10.  Payment  to  Rightful  Owner. —  On  condemnation  of  realty  which  had 
been  confiscated  under  the  Act  of  1862,  proceedings  were  instituted  in  the 
courts  of  the  District  of  Columbia,  and  money  appropriated  for  the  pur- 
pose by  Congress  was  paid  by  order  of  the  court  to  the  person  who  pur- 
chased and  was  in  possession  under  the  confiscation  proceedings,  who  held 
only  a  life  estate.  The  Constitution  requires  the  defendants  to  make 
"  just  compensation  "  to  owners.  It  makes  no  difference  to  such  owners 
through  what  channels  or  by  what  agency  the  compensation  may  be  sent, 
provided  it  finally  reaches  the  right  party.     Placing  the  compensation 
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where  the  rightful  owners  may  never  be  able  to  claim  it,  and  where,  as  in 
this  case,  they  would  by  no  possibility  hear  of  it  until  it  had  passed  beyond 
their  reach,  is  not  a  fulfilment  of  the  constitutional  obligation. 

Dunningbon  v.  U.  S.,  11889)   24  Ct.  CI.  412. 

11.  Bight  of  Ejectment  on  Failing  to  Make  Compensation. —  This  pro- 
vision was  intended  to  be  enforced  by  the  judiciary,  as  one  of  the  depart- 
ments of  the  government  established  by  the  Constitution,  and  the  federal 
courts  may  take  jurisdiction  of  an  action  in  ejectment  by  a  citizen  against 
officers  of  the  government,  to  recover  property  of  which  he  has  been 
deprived  by  force  and  which  has  been  converted  to  the  use  of  the  govern- 
ment without  lawful  authority,  without  due  process  of  law,  and  without 
compensation. 

U.  S.  v.  Lee,  (1882)  106  U.  S.  220,  may  be  recovered  against  him,  though 
1  S.  Ct.  240,  27  U.  S.  (L.  ed.)   171.  it  will  not  bind  the  government  nor  fix 

the  compensation  to  be  paid  for  the  prop- 

An  action  in  ejectment  will  lie  against  erty  if  it  be  still  held  for  public  use. 
the  officer  in   posaeeeion,    and   judgment      Johnson  v.  U.  8.,  (1S96)  31  Ot.  CL  270. 


AMENDMENT  VI 

1  In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district 
wherein  the  crime  shall  have  been  committed,  which  district  shall 
have  been  previously  ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be  confronted  with  the  wit- 
nesses against  him;  to  have  compulsory  process  for  obtaining  wit- 
nesses in  his  favor,  and  to  have  the  assistance  of  counsel  for  his 
defense." 

I.  Conflict  with  Article  III,  Section  2,  op  the  Constitution,  475. 
II.  Limited  to  Trials  in  Federal  Courts,  475. 

1.  In  General,  475. 

2.  Applicable  to  the  District  of  Columbia  and  Territories,  476. 

3.  Consular  Courts,  477. 

III.  "  In  All  Criminal  Prosecutions/'  477. 

1.  Technically  Criminal  Prosecution,  477. 

2.  Action  to  Recover  Penalty,  477. 

3.  Limited  to  Subjects  of  Indictment  under  Fifth  Amendment,  478. 

4.  Proceedings  for  Contempt,  478. 

5.  Issue  of  Insanity,  478. 

6.  Admission  and  Exclusion  of  Aliens,  478. 

7.  Deportation  of  Aliens,  478. 

8.  Suspension  of  Pilot  for  Negligence,  479. 

IV.  Right  to  a  Speedy  Trial,  479. 
V.  By  an  Impartial  Jury,  480. 

1.  In  General,  480. 

2.  Common-law  Jury  of  Twelve  Persons,  480. 

3.  Limited  to  Petit  Juries,  481. 

4.  Questions  of  Law  for  the  Court,  481. 

5.  Effect  of  Plea  of  Guilty,  482. 

VI.  "  District  Wherein  the  Crime  Shall  Have  Been  Committed," 
482. 

1.  In  General,  482. 

2.  Conspiracy,  483. 

3.  Obtaining  Transportation  at  Less  than  Published  Rated,  483. 

4.  Concealment  of  Property  by  Bankrupt,  483. 

5.  Importing  Woman  for  Prostitution,  484. 

6.  Removal  of  Defendant,  484. 

7.  Jurors  Residents  of  the  District,  484. 

8.  Effect  of  Transfer  of  Counties,  485. 

9.  "  District  Shall  Have  Been  Previously  Ascertained  by  Law,"  485. 

[474] 


Amendment  VI]  CONSTITUTION  475 

VII.  Right  to  Be  Informed  of  Nature  of  Accusation,  485. 

1.  Affirmation  of  Principles  of  Common  Law,  485. 

2.  Application  to  Preliminary  Proceedings,  486. 

3.  Indictment  Musi  Set  Out  Particulars,  486. 

a.  In  General,  486. 

6.  Not  Sufficient  to  Follow  Language  of  Statute,  487. 

c.  Overt  Act  of  Treason  Must  Be  Alleged,  487. 

4.  Furnishing  Copy  of  Indictment,  488. 

5.  Reading  Indictment,  488. 

VIII.  Right  to  Be  Confronted  with  Witnesses,  488. 

1.  The  Right  Is  Without  Exception,  488. 

2.  Foreign  Extradition,  489. 

3.  Mutual  Right  of  the  Government,  489. 

4.  In  Action  to  Recover  Value  of  Forfeited  Merchandise,  489. 

5.  Judgment  cf  Conviction  of  Larceny,  etc.,  as  Evidence  Against 

Receiver,  489. 

6.  View  of  Premises  by  Jury  in  Absence  of  Accused,  490. 

7.  Dying  Declarations,  490. 

8.  Testimony  upon  Former  Trial,  490. 

a.  Of  Witness  Since  Deceased,  490. 

(1)  In  General,  490. 

(2)  Statement  or   Deposition    Taken   on    Preliminary 

Examination,  490. 
6.  Witness  Absent  by  Procurement  of  Defendant,  491. 

9.  Supplying  Parts  of  Record  on  Appeal,  491. 
10.  Waiver  of  Right,  491. 

IX.  Compulsory  Process  for  Obtaining  Witnesses,  492. 

1.  At  the  Expense  of  United  States  for  Poor  Defendant,  492. 

2.  Right  to  Attendance  of  Members  of  Congress,  492. 

X.  Assistance  of  Counsel  in  Habeas  Corpus  Proceeding,  492. 

I.  Conflict  with  Article  m,  Section  2,  of  the  Constitution 

If  there  be  any  conflict  between  this  amendment  and  the  third  clause  in 
section  2,  Article  III.,  providing  that  "  the  trial  of  all  crimes,  except  in 
cases  of  impeachment,  shall  be  by  jury,"  the  one  found  in  the  amendments 
must  control,  under  the  well-understood  rule  that  the  last  expression  of  the 
will  of  the  lawmaker  prevails  over  an  earlier  one. 

Schick  v.  U.  8.,  (1904)' 195  U.  &  68,  24  S.  Ct.  826,  49  U.  S.  (L.  ed.)  99,  1  Ann. 
Cm.  585. 

EL  Limited  to  Trials  in  Federal  Courts 

L  In  General. —  This  amendment  was  intended  exclusively  to  apply  to 
the  powers  exercised  by  the  government  of  the  United  States,  whether  by 
Congress  or  by  the  judiciary,  and  not  as  a  limitation  upon  the  powers  of  the 
states. 
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Kilenbccker  v.  Plymouth  County,  (1890) 
134  U.  S.  35,  10  S.  Ct.  424,  33  U.  S. 
(L.   ed.)    801. 

That  this  amendment  is  not  a  limita- 
tion on  the  powers  of  the  states,  see  also 
the  following  caae«: 

United  States. — Ughhanks  v.  Arm- 
strong, (1908)  208  U.  S.  481,  28  S.  Ct. 
372,  52  U.  S.  (L.  ed.)  582;  Howard 
v.  Kentucky,  (1906)  200  U.  S.  164,  26  S. 
Ct  189,  50  U.  S.  (L.  ed.)  421;  Ohio  f. 
Dollison,  (1904)  194  U.  S.  447,  24  S.  Ct. 
703,  48  U.  S.  (L.  ed.)  1062;  West  v. 
Louisiana,  (1904)  194  U.  S.  264,  24  S. 
Ct.  650,  48  U.  S.  (L.  ed.)  965;  Bollin  v. 
Nebraska,  (1900)  176  U.  S.  87,  20  S. 
Ct.  287,  44  U.  S.  (L.  ed.)  382,  affirming 
(1897)  51  Neb.  581,  71  X.  W.  444;  Brown 
v.  New  Jersey,  (1899)  175  U.  S.  174,  20 
S.  Ct.  77,  44  U.  S.  (L.  ed.)  119;  Brown  a 
Walker,  (1896)  161  U.  S.  606,  16  S.  Ct. 
644,  40  U.  S.  (L.  ed.)  819,  affirming 
(1895)  70  Fed.  46;  Monongahela  Nav. 
Co.  v.  U.  S.,  (1893)  148  U.  S.  324,  13 
S.  Ct.  622,  37  U.  S.  (L.  ed.)  463;  McEl- 
vuine  r.  Brush,  (1891)  142  U.  S.  158,  12 
S.  Ct.  156,  35  U.  S.  (L.  ed.)  971;  Jones 
v.  U.  S.,  (1890)  137  U.  S.  202,  11  S.  Ct. 
80,  34  U.  S.  (L.  ed.)  691;  Eilenbecker  t?. 
Plymouth  County,  (1890)  134  U.  S.  34, 
10  S.  Ct.  424,  33  U.  S.  (L.  ed.)  801;  In  re 
Sawyer,  (1887)  124  U.  S.  219,  8  S.  Ct. 
482,  31  U.  S.  (L.  ed.)  402;  Brooks  t\ 
Missouri,  (1887)  124  U.  S.  397,  8  S. 
Ct  443,  31  U.  S.  (L.  ed.)  454;  Spies  v. 
Illinois,  (1887)  123  U.  S.  131,  166,  8  S. 
Ct.  21,  22,  31  U.  S.  (L.  ed.)  80;  Edwards 
r  Elliott,  (1874)  21  Wall.  552,  557,  22 
U.  S.  (L.  ed.)  487;  TwitcheU  v.  Phila- 
delphia. (1868)  7  Wall.  324,  19  U.  S. 
(L.  ed.)  223;  U.  S.  v.  Dawson,  (1853) 
15  How.  487,  14  U.  S.  (L.  ed.)  775;  Fox 
r.  Ohio,  (1847)  5  How.  410,  434,  12  U.  S. 
(L.  ed.)  213;  Baron  v.  Baltimore,  (1833) 

7  Pet.  243,  247,  8  U.  S.  (L.  ed.)  672; 
Livingston  v.  Moore,    (1833)    7  Pet.  551, 

8  U.  S.  (L.  ed.)  751;  Williams  r.  Hert, 
(1901)  110  Fed.  168;  In  re  King,  (1892) 
51  Fed.  438;  U.  S.  v.  Rhodes,  (1866)  1 
Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151; 
U.  S.  v.  Hall,  (1871)  3  Chicago  Leg. 
N.  260,  26  Fed.  Cas,  No.  15.282;  Clark 
t>.  Dick,  (1870)  1  Dill.  (U.  S.)  8,  5  Fed. 
Cas.  No.  2,818. 

California,—  People  v.  Wilson,  (1915) 
26  Cal.  App.  336,  146  Pac  1048;   People 


c.    Rotkin,    (1908)    9   Oal.   App.  244,  98 
Pac.  861. 

Connecticut.—  Colt  v.  Evea,  (1837)  12 
Conn.  261;  State  v.  Phelps,  Super.  Ct 
Hartford  County,  Sept.  T.  1816. 

Florida.—  Kinkaid  v.  Jackson,  (1913) 
66  Fla,  378,  63  Sox.  706. 

Georgia.— Coleman  v.  State,  (1914)  141 
Ga.  731,  82  S.  E.  2*28. 

Illinois.—  Keith  v.  Henkleman,  (1898) 
173  111.  143,  50  N.  E.  692. 

Indiana. —  Spurgeon  t\  Rhodes,  (1906) 
167  Ind.  1,  78  X.  E.  228. 

Louisiana. —  New  Orleans  v.  Le  Blanc, 
(1915)    139  La,  113,  71  So.  248. 

Massachusetts. —  Com.  v.  Farmer, 
(1914)    218  Mass.  507,  106  N.  E.  150. 

New  Jersey. —  State  t.  Murphy,  (1915) 
87  N.  J.  L.  515,  94  Atl.  640. 

New  York. —  People  e\  Bromwich, 
(1911)  200  N.  Y.  385,  93  N.  E.  933; 
People  v.  Fish,  (1891)  125  N.  Y.  151, 
26  N.  E.  319;  People  r.  Penhollow, 
(1886)  42  Hun  103;  Murphy  t?.  People, 
(1824)  2  Cow.  815;  Jackson  v.  Wood, 
(1824)  2  Cow.  819,  note;  Livingston  f. 
New  York    (1831)    8  WTend.  85,  100. 

North  Dakota.—  State  v.  Tracy,  (191«) 
34  N.  D.  498,  158  N.  W.  1069. 

Oklahoma.—  Anderson  v.  State,  (1912) 
8  Okla.  Crim.  90,  126  Pac.  840,  Ann.  Caa 
1914C  314;  Brown  r.  State,  (1910)  3 
Okla,  Crim.  475,  106  Pac.  975. 

Rhode  Island.—  State  t?.  Paul,  (1858) 
5  R.  I.  185,  196;  State  t\  Keeran,  (1858) 
SKI.  497 ;  In  re  Fitzpatrick,  ( 1888)  16 
R.  I.  60,  11  Atl.  773. 

Tennessee.-  State  t?.  Norvell,  (1917) 
137  Tcnn.  82,  191  S.  W.  536. 

Texas.—  Dies  v.  State,  (1909)  56  Tex. 
Crim.  32,  117  S.  W.  979;  Whiter.  White, 
(Tex.  Civ.  App.   1916)    183  S.  W.  369. 

Utah.—  State  r.  Carrington,  (1897)  15 
Utah  480,  50  Pac.  526;  State*  t>.  Bates, 
(1896)  14  Utah  293,  47  Pac.  78,  43  L. 
R.  A.  33. 

Vermont.—  State  v.  Noakea,  (1897)  70 
Vt.  253. 

Washington. —  State  v.  McDowell, 
(1911)  61  Wash.  398,  112  Pac  521,  Ann. 
Cae.  1912C  782,  32  L.  R.  A.   (N.  S.)   414. 

West  Virginia.—  Em  p.  McXeelej, 
(1892)  36  W.  Va.  95,  14  S.  E.  436,  32 
A.  S.  R.  831,  15  L.  R.  A.  226. 


2.  Applicable  to  the  District  of  Columbia  and  Territories. —  To  the  Dis- 
trict of  Columbia  the  provisions  securing  the  right  of  trial  by  jury  arc 
applicable. 

Capital  Traction  Co.  v.  Hof,  (1899)  174  U.  S.  5,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.)  873; 
Oallan  r.  Wilson,  (1888)   127  U.  S.  549,  8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)   223. 
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To  the  people  of  the  territories  the  right  of  trial  by  jury  in  criminal  prose- 
cutions is  secured. 


Callan  r.  Wilson,  (1888)  127  U.  S.  550, 
8  S.  Ct.  1301,  32  U.  S.  (L.  ed.)  223; 
Reynolds  r.  U.  S.,  (1878)  98  U.  S.  145, 
25  U.  S.  (L.  ed.)  244.  See  Leschi  v. 
Territory,    (1857)    1   Wash.  Ter.   13. 

Alaska. —  The  treaty  with  Russia  con- 
cerning Alaska  declared:  "The  inhab- 
itants of  the  ceded  territory  shall  be  ad- 
mitted to  the  enjoyment  of  all  the  rights, 
advantages,  and  immunities  of  citizens  of 
the  United  States;  and  shall  be  main- 
tained and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property,  and  re- 
ligion." As  the  Constitution  is  thus  made 
applicable  to  Alaska,  the  provision  of  sec- 
tion 171  of  the  Code  for  Alaska,  adopted 
by  Congress,  wherein,  among  other  things, 
it  was  provided  "  that  hereafter  in  trials 
for  misdemeanors  six  persons  shall  con- 
stitute a  legal  jury,"  was   repugnant  to 


thifl  clause.  Rassmussen  v.  U.  S.,  (1905) 
197  U.  S.  522,  25  S.  a.  514,  49  U.  S. 
(L.  ed.)  862. 

To  the  Indian  Territory  the  provision 
guaranteeing  a  speedy  trial  was  appli- 
cable. State  r.  Caruthers,  (1908)  1  Okla. 
Crim.  428,  98  Pac.  474. 

When  a  crime  was  committed  prior  to 
statehood,  this  amendment  was  appli- 
cable. Miller  v.  State,  (1910)  3  Okla. 
Crim.  457,  106  Pac.  810. 

A  case  tried  in  a  territorial  court  and 
reviewed  in  the  state  Supreme  Court 
after  admission  to  statehood,  is  governed 
bv  this  amendment,  Lovato  t\  New 
Mexico,  (1916)  242  U.  S.  199,  37  S.  Ct. 
107,  61  U.  S.   (L.  ed.)   244. 


S.  Consular  Courts. —  Statutes  giving  consuls  criminal  jurisdiction  are 
not  invalid  for  not  preserving  to  an  accused  person  the  right  to  be  tried 
by  jury. 

In  re  Ross,  (1890)  44  Fed.  185,  affirmed  (1891)  140  U.  S.  459,  11  S.  Ot.  897, 
35  U.  S.  (L.  ed.)  581. 


HE.  "  In  All  Criminal  Prosecutions  " 

1.  Technically  Criminal  Prosecution. —  This  amendment  relates  to  the 
prosecution  of  an  accused  person  which  is  technically  criminal  in  its  nature. 


U.  9.  p.  Zucker,  (1896)  161  U.  S.  481, 
16  S.  Ct.  641,  40  U.  S.   (L.  ed.)   777. 

The  only  exceptions  are  crimes  and 
accusations  of  that  class  which,  at  the 
time  of  the  adoption  of  the  Constitution, 
were,  by  the  regular  course  of  the  law 
and  the  established  modes  of  procedure, 
not  the  subjects  of  jury  trial.    These  are 


found  to  have  been  those  offenses  against 
the  police  regulations  for  the  protection 
of  society  against  the  vicious,  idle,  va- 
grant, and  disorderly  portion  of  its  mem- 
bers. Such  offenses/ of  necessity,  must  be 
speedily  and  summarily  disposed  of,  as 
well  for  the  relief  of  the  offender  as  of 
the  community.  In  re  Cross,  (1884)  20 
Fed.  825. 


2.  Action  to  Recover  Penalty. —  An  action  to  recover  a  penalty  under 
an  Act  of  Congress  is  not  a  criminal  prosecution. 


Oceanic  Steam  Nav.  Co.  v.  Stranahan, 
(1909)  214  U.  &  320,  29  S.  Ct.  671,  53 
U.  S.  (L.  ed.)  1013;  Hepner  t\  U.  S., 
(1909)  213  U.  S.  103,  29  S.  Ct.  474,  53 
U.  S.  (L.  ed.)  720,  16  Ann.  Cas.  960, 
27  L.  R.  A.  (X.  S.)  739;  Southern  Pac. 
Co.  v.  U.  S.,    (1909)    171   Fed.  364. 

But  when  the  statute  declares  the  con- 
duct 'denounced  to  be  a  misdemeanor,  the 


action  for  the  penalty  may  be  prosecuted 
either  bv  indictment  or  by  civil  action. 
U.  S.  v.  Stevenson,  (1909)  215  U.  S.  199, 
30  S.  Ct.  35,  54  U.  S.   (L.  ed.)   153. 

Suit  for  penalty  for  bringing  in  diseased 
alien. —  A  suit  in  section  9  of  the  Act  of 
March  3,  1903,  declaring  it  unlawful  to 
bring  into  the  United  States  any  alien 
afflicted    with    a    loathsome    or    with    a 
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dangerous  contagious  disease,  and  making  fine  imposed  upon  it  remains  unpaid,"  is 

a  transportation  liable  to  a  fine  of  $100  not  a  prosecution  for  a  criminal  offense 

for  each  violation   of  the  section  found  but  is  an  action  to  recover  a  penalty.   In- 

by  the  Secretary  of  Commerce  and  Labor,  ternational    Mercantile    Marine    Co.   9, 

and  providing  that  "no  vessel  shall  be  Stranahan,   (1907)   155  Fed.  428. 
granted  clearance  papers  while  any  such 

3.  Limited  to  Subjects  of  Indictment  Under  Fifth  Amendment.— The 

framers  of  the  Constitution  doubtless  meant  to  limit  the  trial  by  jury  in 
this  amendment  to  those  persons  who  were  subject  to  indictment  or  present- 
ment under  the  Fifth  Amendment. 

Ea>  p.  Milligan,  (1866)  4  Wall.  123,  18  U.  S.  (L.  ed.)  281. 

4.  Proceedings  for  Contempt. —  A  person  who  violates  an  injunction  is 
not  entitled,  under  the  Constitution,  to  a  trial  by  jury.  A  court,  enforcing 
obedience  for  contempt,  is  not  executing  the  criminal  laws  of  the  land,  but 
only  securing  to  suitors  the  rights  which  it  has  adjudged  them  entitled  to. 

In  re  Debs,  (1895)  158  U.  S.  594,  15  S.  Ct.  900,  39  U.  S.  (L.  ed.)  1092.  See  alio 
U.  S.  tf.  Sweeney,  (1899)  95  Fed.  434;  In  re  Terry,  (1889)  37  Fed.  651. 

5.  Issue  of  Insanity. —  There  is  no  absolute  right  to  a  trial  by  jury  of  a 
preliminary  question  of  the  fitness  of  the  accused  to  be  tried.  The  most 
that  can  be  inferred  from  the  common-law  authorities  is  that  the  judge  may, 
if  he  have  doubts,  call  to  his  assistance  the  aid  of  a  jury,  and  submit  the 
matter  to  them,  and  that  this  has  been  the  usual  practice.  The  mode  of 
trial  is  one  which  addresses  itself  to  the  sound  discretion  of  the  court  when 
the  objection  is  made  after  verdict  and  sentence,  and  there  is  no  reason  or 
authority  for  a  different  rule  when  the  objection  is  made  in  bar  of  a  trial 

Youtsey  v.  U.  S.,  (1899)  97  Fed.  937. 

6.  Admission  and  Exclusion  of  Aliens. — An  action  to  recover  a  penalty 
for  an  alleged  violation  of  the  Act  of  Congress  of  February  20, 1907,  known 
as  the  Alien  Immigration  Act,  is  a  civil  action  and  not  governed  by  the 
criminal  provisions  of  the  Constitution.  It  is  of  no  moment  that  the  statute 
denominates  the  offense  a  misdemeanor  as  that  merely  declares  the  govern- 
ment's alternative  right  to  prosecute  as  for  a  crime. 

U.  S.  v.  Began,  (1914)  232  U.  S.  37,  34  S.  Ct.  213,  58  U.  S.  (L.  ed.)  494.  See  also 
Choy  Gum  v.  Backus,  (1915)  223  Fed.  487. 

7.  Deportation  of  Aliens. —  A  proceeding  under  an  Act  of  Congress  to 
determine  whether  an  alien  who  has  been  allowed  to  come  into  this  country 
is  entitled  to  remain  or  should  be  deported  under  orders  issued  by  an 
administrative  department  of  the  government,  is  not  a  criminal  prosecution 
within  the  meaning  of  this  amendment 
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Zakonaite  f.  Wolf,  (1912)  226  U.  S. 
272,  33  S.  Ct.  31,  57  U.  S.   (L.  ed.)   218. 

Proceedings  for  removal  of  Chinese. — 
Section  4  of  the  Chinese  Exclusion  Act 
of  1892,  providing  "that  any  such 
Chinese  person,  or  person  of  Chinese  de- 
Brent,  convicted  and  adjudged  to  be  not 
lawfully  entitled  to  be  or  remain  in  the 
United  States,  shall  be  imprisoned  at 
hard  labor  for  a  period  of  not  exceeding 
one  year,  and  thereafter  removed  from 
the  United  States  as  hereinbefore'  pro- 
vided," should  be  construed,  not  as  cre- 
ating a  criminal  offense,  but  as  prescrib- 
ing merely  a  method  of  removal,  and  re- 
quiring certain  detention  as  an  incident. 
As  the  statute  does  not  make  provision 
for  a  jury  trial,  it  cannot  be  construed  as 
creating  a  criminal  offense,  or  as  declar- 
ing a  punishment  appropriate  thereto, 
without  rendering  it  obnoxious.  In  re 
Sing  Lee,  (1893)  54  Fed.  337.  See  also 
Jn  re  Ohin  Wah,  (1910)  182  Fed.  256; 
U.  S.  v.  Ngum  Lun  May,  (1907)  153  Fed. 


209;  U.  S.  c.  Hing  Quong  Chow,  (1892) 
53  Fed.  233;  In  re  Ng  Loy  Hoe,  (1S92) 
53  Fed.  914. 

A  proceeding  to  punish  an  alien  com- 
ing to  this  country  from  one  country  by 
banishment  from  this  to  another  country, 
would  seem  to  be  a  criminal  prosecution, 
which  should  conform  to  this  clause.  In 
re  Mah  Wong  Gee,    (1891)    47  Fed.  433. 

Imposing  hard  labor  daring  detention 
period. —  So  much  of  section  4  of  the  Act 
of  May  5,  1892,  known  as  the  "Geary 
Act,"  providing  for  the  imprisonment  at 
hard  labor  for  a  period  not  exceeding 
one  year  of  any  Chinese  person,  or  per- 
son of  Chinese  descent,  convicted  and 
adjudged  by  the  commissioner  to  be  not 
lawfully  entitled  to  be  or  remain  in  the 
United  States,  is  clearly  in  conflict  with 
this  clause.  U.  8.  t\  Wong  Dep  Ken, 
(1893)  57  FV>d.  211.  See  also  In  re  Ah 
Yuk,  (1893)  53  Fed.  781. 


Deportation  of  anarchist  alien. —  The  provisions  securing  the  right  of  trial 
by  jury  have  no  application  to  the  case  of  a  deportation  of  an  anarchist 
alien,  under  the  Act  of  March  3, 1903. 

U.  S.  v.  Williams,  (1904)   194  U.  S.  289,  24  S.  Ct.  719,  48  U.  S.  (L.  ed.j  970. 

8.  Suspension  of  Pilot  for  Negligence. —  The  negligence  of  a  pilot,  which 
authorizes  his  suspension,  is  not  a  crime  or  criminal  proceeding  within  the 
meaning  of  the  Constitution  of  the  United  States,  and  a  statutory  proceed- 
ing for  his  suspension  is  not  invalid  for  failing  to  provide  for  trial  by  jury. 

Low  v.  Pilotage  Com'rs,   (1830)   R.  M.  Charlt.   (Ga.)   302. 


IV.  Bight  to  a  Speedy  Trial 

If  this  clause  has  any  application  to  the  order  of  trials  of  different  indict- 
ments, it  must  relate  to  the  time  of  trial  and  not  to  the  place  of  trial,  and 
does  not  prevent  the  removal  of  a  defendant  to  another  district  for  trial 
where  another  indictment  has  been  found  against  him. 


Beavers  v.  Haubert,  (1905)  198  U.  S. 
86,  25  S.  Ct.  573,  49  U.  S.  (L.  ed.)  950, 
wherein  the  court  said :  "  The  right  of 
a  speedy  trial  is  necessarily  relative.  It 
is  consistent  with  delays'  and  depends  upon 
circumstances.  It  secures  rights  to  a 
defendant.  It  does  not  preclude  the 
rights  of  public  justice.  It  cannot  be 
claimed  for  one  offense*  and  prevent  ar- 
rest for  other  offenses;  and  removed  pro- 


ceedings   are    but    process    for    arrest  — 
means  of  bringing  a  defendant  to  a  trial." 

A  defendant  cannot  acquiesce  in  the 
postponement  of  his  trial,  and  then,  when 
the  same  is  called-,  move  that  the  case 
be  dismissed  because  he  had  not  been 
given  a  speedy  trial.  Phillips  v.  V,  S., 
(1912)    201  Fed.  259. 
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V.  By  an  Impartial  Jury 

1.  In  General. —  A  person  called  as  a  juror  testified  that  he  believed 
that  he  had  formed  an  opinion  hut  had  not  expressed  it ;  that  the  opinion 
was  based  upon  evidence  not  produced  in  court,  and  that  the  opinion 
would  not  influence  his  verdict.  Upon  a  challenge  by  the  defendant,  for 
cause,  the  court  properly  overruled  the  challenge  and  permitted  him  to  be 
sworn  as  a  juror. 


Reynolds  t\  U.  S.t  (1878)  98  U.  S. 
146,  25  U.  S.  (L.  ed.)  244,  wherein  the 
court  said  that  a  juror,  to  be  impartial, 
must,  to  use  the  language  of  Lord  Coke, 
*'  be  indifferent  as  he  stands  unsworn." 
To  make  out  the  existence  of  the  fact 
of  partiality,  the  juror  who  is  challenged 
may  be  examined  on  his  voire  dire,  and 
asked  any  questions  that  do  not  tend 
to  his  infamy  or  disgrace.  It  is  good 
ground  for  such  a  challenge  that  the 
juror  has  formed  an  opinion  as  to  the 
issue  to  be  tried,  which  must  be  founded 
on  some  evidence  and  be  more  than  a 
mere  impression.  Upon  the  trial  of  the 
issue  of  fact  raised  by  a  challenge  for 
such  cause,  the  court  will  practically  be 
called  upon  to  determine  whether  the 
nature  and  strength  of  the  opinion 
formed  are  such  as  in  law  necessarily 
raise  the  presumption  of  partiality.     The 


question  thus  presented  is  one  of  mixed 
law  and  fact,  and  to  be  tried,  as  far  as 
the  facts  are  concerned,  like  any  other 
issue  of  that  character,  upon  the  evi- 
dence. The  finding  of  the  trial  court 
upon  that  issue  ought  not  to  be  set  aside 
by  a  reviewing  court,  unless  the  error 
13  manifest.  Xo  less  stringent  rules 
should  be  applied  by  the  reviewing  court 
in  such  a  case  than  those  which  govern 
in  the  consideration  of  motions  for  new 
trial,  because  the  verdict  is  against  the 
evidence.  It  must  be  made  clearly  to 
appear  that  upon  the  evidence  the  court 
ought  to  have  found  that  the  juror  had 
formed  such  an  opinion  that  he  could 
.not  in  law  be  deemed  impartial.  The 
case  must  be  one  in  which  it  is  mani- 
fest the  law  left  nothing  to  the  "  con- 
science or  discretion "  of  the   court. 


2.  Common-law  Jury  of  Twelve  Persons. —  A  jury  composed,  as  at  com- 
mon law,  of  twelve  jurors,  was  intended  by  this  amendment. 


Maxwell  r.  Dow,  (1900)  176  U.  S.  5S6, 
20  S.  Ct.  448,  494,  44  U.  S.  (L.  ed.) 
597;  Thompson  r.  Utah,  (1898)  170  U. 
S.  349,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.) 
1061;  Dickinson  r.  V.  S.,  (1908)  159 
Fed.  801;  Mendenhall  t\  U,  S.,  (1911) 
6  Okla.  Crim.  436,  119  Pac.  594. 

Constitutional  provisions  aiming  to  pre- 
serve to  the  citizens  of  the  United  States 
the  right  of  trial  by  jury  have  reference 
to.  that  right  as  it  existed  at  the  time 
of  the  adoption  of  such  constitutional 
guaranty.  This  amendment  to  the  Con- 
stitution must  be  construed  with  refer- 
ence to  the  common-law  right  to  a  jury 
trial  as  the  same  existed  at  the  time  of 
its  adoption  as  a  part  of  the  Federal 
Constitution.  West  r.  Gammon,  (1899) 
98   Fed.  427. 

As  the  guaranty  of  a  trial  by  jury  in 
the  third  article  implied  a  trial  in  that 
mode  and  according  to  the  settled  rules 
of  the  common  law,  the  enumeration,  in 


the  Sixth  Amendment,  of  the  rights  of 
the  accused  in  criminal  prosecutions,  is 
to  be  taken  as  a  declaration  of  what 
those  rules  were,  and  is  to  be  referred 
to  the  anxiety  of  the  people  of  the  states 
to  have  in  the  supreme  law  of  the  land, 
and  so  far  as  the  agencies  of  the  gen- 
eral government  were  concerned,  a  h:li 
and  distinct  recognition  of  those  rules, 
as  involving  the  fundamental  rights  of 
life,  libertv,  and  propertv.  Callan  t\  Wil- 
son, (1888)  127  U.  S.  550,  8  S.  Ct.  1301, 
32  U.  S.   (L.  ed.)  223. 

The  Act  of  Congress  enacting  a  code 
for  Alaska,  providing  "  that  hereafter  in 
trials  for'  misdemeanors  six  persons  shall 
constitute  a  legal  jury,"  was  held  to  be 
invalid  in  depriving  persons  accused  in 
Alaska  of  a  right  to  trial  by  jury  by  a 
common-law  jury,  as  Alaska  was"  incor- 
porated as  a  part  of  the  United  States. 
Uassmussen  r.  U.  S.,  (1905)  197  V.  S. 
518,  25  S.  Ct.  614,  49  17.  S.  (L.  ed.) 
862. 
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3.  Limited  to  Petit  Juries. —  This  provision  distinctly  means  a  criminal 
prosecution  against- a  person  who  is  accused,  and  who  is  to  be  tried  by  a 
petit  jury.  A  criminal  prosecution  under  Article  VI.  of  the  amendments 
is  much  narrower  than  a  "  criminal  case  "  under  Article  V.  of  the  amend- 
ments. It  is  entirely  consistent  with  the  language  of  Article  V.,  that  the 
privilege  of  not  being  a  witness  against  himself  is  to  be  exercised  in  a  pro- 
ceeding before  a  grand  jury. 


Counselman  r.  Hitchcock,  (1892)  142 
U.  S.  563,  12  S.  Ct.  195,  35  U.  S.  (L.  ed.) 
1110.  See  U.  S.  r.  Ayres,  (1891)  46 
Fed.  651. 

Indictment  found  by  grand  jurors  for 
the  division  of  a  district. —  The  Act  of 
April  5,  1890,  entitled  "An  Act  to  pro- 
vide for  the  time  and  place  to  hold  terms 
of  the  United  States  courts  in  the  State 
of  Washington,"  provides  in  the  first  sec- 
tion that  "  the  State  of  Washington  shall 
constitute  one  judicial  district,"  and  in 
the  third  section  provides  "that  for  the 
purpose  of  holding  terms  by  the  District 
Court  said  district  shall  be  divided  into 
four  divisions,  to  be  known  as  the  '  East- 
ern,' *  Southern,'  '  Northern/  and  '  West- 
ern '  divisions*"  An  indictment  found 
"  by  the  grand  jurors  of  the  United  States 
of  America  for  the  northern  division  of 
the  district   of   Washington,    sworn    and 


charged  to  inquire  of  all  offenses  against 
the  laws  of  the  United  States.,  committed 
within  the  northern  division  of  the  dis- 
trict of  Washington,"  in  the  averment 
that  the  grand  jury  has  been  called  and 
summoned  for  the  northern  division  of 
the  district  of  Washington  cannot  be  con- 
sidered a  technical  or  verbal  error.  The 
Constitution  gives  an  accused  the  right 
to  be  tried  by  a  jury  of  the  judicial  dis- 
trict. U.  S.  v.  Dixon,  (1890)  44  Fed. 
401.  But  in  U.  S.  r.  Wan  Lee,  (1890) 
44  Fed.  707,  it  was  held  that  such  an 
indictment  was  valid.  The  proceedings 
of  the  grand  juries  are  not  void  even 
though  tho  court  should  have  erred  in 
so  interpreting  the  law  as  to  restrain 
them  from  inquiring  of  offenses  com- 
mitted elsewhere  in  the  district  than 
within  the  division  from  which  they  were 
drawn. 


4.  Questions  of  Law  for  the  Court. —  Under  the  Constitution  of  the 
United  States,  juries,  in  criminal  trials,  have  not  the  right  to  decide  any 
!       question  of  law ;  and  if  they  render  a  general  verdict,  their  duty  and  their 
oath  require  them  to  apply  to  the  facts,  as  they  may  find  them,  the  law  given 
to  them  by  the  court. 


U.  a  t7.  Morris,  (1851)  1  Curt.  (U.  S.) 
23,  26  Fed.  Can.  No.  15,815. 

Where  the  facts  are  all  considered;  or 
where  they  are  proved  and  uncontra- 
dicted by  evidence,  it  has  always  been 
the  practice  of  the  courts  to  take  the  case 
from  the  jury  and  decide  it  as  a  question 
of  law.  U.  a  v.  Anthony,  (1873)  11 
Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No. 
14,459. 

Story,  J.,  in  U.  a  i?.  Battiste,  (1835) 
2  Sumn.  (TJ.  S.)  240.  24  Fed.  Cas.  14,545,. 
said :  '•  Before  I  proceed  to  the  merits 
of  this  case,  I  wish  to  say  a  few  words 
upon  a  point,  suggested  by  the  argu- 
ment of  the  learned  counsel  for  the  pris- 
oner, upon  which  I  have  had  a  decided 
opinion  during  my  whole  professional  . 
life.  It  is,  that  in  criminal  cases,  and 
especially  in  capital  cases,  the  jury  are 
the  judges  of  the  law,  as  weU  as  of  the 


fact.  My  opinion  is,  that  the  jury  are 
no  more  judges  of  the  law  in  a  capital 
or  other  criminal  case,  upon  the  plea  of 
not  guilty,  than  they  are  in  every  civil 
case  tried  upon  the  general  issue.  In 
each  of  these  cases  their  verdict,  when 
general,  is  necessarily  compounded  of  law 
and  of  fact,  and  includes  both.  In  each 
they  must  necessarily  determine  the  law, 
as  well  as  the  fact.  In  each  they  have 
the  physical  power  to  disregard  the  law 
ab  laid  down  to  them  by  the  court.  But 
I  deny  that  in  any  case,  civU  or  criminal, 
they  have  the  moral  right  to  decide  the 
law  according  to  their  own  notions,  or 
pleasure.  On  the  contrary,  I  hold  it  the 
most  sacred  constitutional  right  of  every 
party  accused  of  a  crime,  that  the  jury 
should  respond  as  to  the  facts  and  the 
court  as  to  the  law.  It  is  the  duty  of 
Ihe  court  to  instruct  the  jury  as  to  the 
law.  and  it  is  the  duty  of  the  jury  to 
follow  the  law  as  it  is  laid  down  by  the 
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court.  This  is  the  right  of  every  citi-  diction  of  the  particular  court  may  re- 
zen  and  it  is  his  only  protection.  If  the  quire.  Every  person  accused  as  a  crimi- 
jury  were  at  liberty  to  settle  the  law  nal  has  a  right  to  he  tried  according  to 
for  themselves  the  effect  would  be,  not  the  law  of  the  land,  the  fixed  law  of  the 
only  that  the  law  itself  would  be  most  land;  and  not  by  the  law  as  a  jury  may 
uncertain,  from  the  different  views  which  understand  it,  or  choose,  from  wanton- 
different  juries  might  take  of  it;  but  in  ness,  or  ignorance,  or  accidental  mistake, 
case  of  error,  there  would  be  no  remedy  to  interpret  it.  If  I  thought  that  the 
or  redress  by  the  injured  party,  for  the  jury  were  the  proper  judges  of  the  law 
court  would  not  have  any  right  to  re*  in  criminal  cases,  I  should  hold  it  my 
view  the  law  as  it  had  been  settled  by  duty  to  abstain  from  the  responsibility 
the  jury.  Indeed,  it  would  be  almost  of  stating  the  law  to  them  upon  any 
impracticable  to  ascertain  what  the  law,  such  trial.  But,  believing  as  I  do,  that 
as  settled  by  the  jury,  actually  was.  On  every  citizen  has  a  right  to  be  tried 
the  contrary,  if  the  court  should  err  in  by  the  law,  and  according  to  the  law; 
laying  down  the  law  to  the  jury,  there  that  it  is  his  privilege  and  truest  shield 
is  an  adequate  remedy  for  the  injured  against  oppression  and  wrong;  I  feel  it 
party  by  a  motion  for  a  new  trial,  or  a  my  duty  to  state  my  views  fully  and 
writ  of  error,  as  the  nature  of  the  juris-  openly  on  the  present  occasion." 

Directing  a  verdict  of  guilty. —  An  accused  person  has  not  had  a  trial  by  an 
impartial  jury  within  the  meaning  of  the  Constitution  in  a  case  where  the 
court  has  directed  the  jury,  without  deliberation,  to  find  him  guilty.  There 
can,  within  the  meaning  of  the  Constitution,  be  no  trial  of  a  cause  by  a  jury 
unless  the  jury  deliberates  upon  and  determines  it.  It  is  doubtless  true 
that,  in  a  certain  sense  and  to  a  limited  extent,  this  doctrine  makes  the 
jury  the  judges,  in  criminal  cases,  of  both  law  and  fact;  but  this  is  the 
necessary  result  of  the  jury  system,  so  long  as  the  absolute  right  of  the  jury 
to  find  a  general  verdict  exists,  for  a  general  verdict  necessarily  covers 
both  the  law  and  the  fact,  and  embodies  a  decision  based  upon  and  growing 
out  of  both. 

U.  S.  v.  Taylor,  (1882)  11  ¥ed.  471. 

5.  Effect  of  Plea  of  Guilty. —  Upon  a  plea  of  guilty  no  issue  of  fact  is 
presented  for  trial  by  jury. 


West  v.  Gammon,  (1890)   08  Fed.  426,  to  a  trial  by  jury  existed  only  in 

wherein   the  court   said:      "An   examina-  where  the  accused  had  made  by  his  plea 

tion  of  the  earliest  writers  on   criminal  an    issue    properly    triable    by    a    jury.         | 

law  wiU  show  that  at  the  common  law,  Should  the  accused  see  fit  to  plead  guilty.        ' 

as  it  stood  at  the  time  of  the  adoption  and   thus   raise  no   issue,   there  was  no 

of  the  amendment  in  question,  the  right  necessity  for  a  trial." 

i 
I 

VI.  "  District  Wherein  the  Crime  Shall  Have  Been  Committed  " 

1.  In  Oeneral. —  The  locality  in  which  an  offense  is  charged  to  have  been 
committed  determines  the  place  and  court  of  trial. 

Bearers  r.  Henkel.    (1904)    104 'U.   S.  trial  bv  an  impartial  jury  in  the  stats 

S3,  24  &  Ct  605,  48  U.  S.   (I*.  ed.)   882.  and  district  wherein  the  crime  has  bed 

committed.     West  v.  Gammon,  (1800i  06 

It   is   manifestly   the   purpose   of    this  Fed.  427. 
amendment,  among  other  things,  to  pre- 

sorve  to  the  accused  in  all  criminal  prose-  Sending    nonmailable    matter    * 

cutions  the  right  to  a  speedy  and  public  the     mail. —  Section     3894,     R.     &, 
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amended,    proyiding   in   part   that  ; "  any  crime  to  be  prosecuted  and  tried  for  the 
person  violating  any  of  the  provisions  of  oftensC  of  which  he  is  charged,  in  a  court 
this  section  may  be  proceeded  against, by  held   in   a  state  and   district   other   than 
information  or  indictment  and  tried  and  the  state  and  district  in  which  the  crime 
punished,  either  in  the  district  at  which  was  committed,  shoulpl  not  be  enforced, 
the  unlawful  publication   was  mailed   or  U.  S.  v.  Conrad,   (1894)   59  Fed.  458. 
to  which  it  is  carried  by  mail  for  deliv- 
ery according   to   the   direction   thereon.  The    prosecution    of    Jefferson    Davis 
or  at  which  it  is  caused  to  be  delivered  could  only  take  place  in  seme  one  of  the 
by  mail  to  the  person  to  whom  it  is  ad-  spates  or  districts  in  which  he  f  in  person 
dressed,"   must   be   construed    in    connec-  committed    the    offense*    with    which    he 
tion  with   this   clause   and   section   £   of  might  be  charged.  .  (1866)   11  Op,  Atty.- 
article  III  of  the  Constitution,  and   the  Gen.  412.  . 
clause  that  permits  a  person   accused  of 

A  crime  committed  within  a  marine  leagne  of  the  coast  of  b,  certain  state,  was 
within  the  territorial  limits  of  that  state  under  a  state  statute  embracing 
within  the  territorial  limits  a  marine  league  of  ocean. 

U.  S.  c.  Newark  Meadows  Imp.  Co.,  (1909)   173  Fed.  426. 

On  an  indictment  of  a  United  States  senator  for  a  violation  of  section  1782, 
Rev.  Stats.  U.  S.,  in  receiving  or  agreeing  to  receive  compensation  for 
services  to  be  rendered  in  a  proceeding  before  a  department,  in  which  it 
appeared  that  the  tentative  arrangement  for  services  was  made  in  Illinois,  ' 
subject  to  be  confirmed  by  the  company  at  Si  Louis,  Missouri,  and  there 
subsequently  confirmed,  it  was  held  that  the  defendant  was  properly  tried 
at  St.  Louis. 

Burton  v.  U.  8.,    (1906)    202  U.  S.  344,  26  S.  Ct.  688,  50  U.  8.    (L.  ed.)    1057,  : 
6  Ann.  Cas.  362.  ' 

2.  Conspiracy. —  In  a  prosecution  for  conspiracy,  the  place  of  trial  can  be 
any  state  and  district  where  an  overt  act  was  performed. 

Brown    v.    Elliott,    (1912)    225    U.    S.  .        An  indictment  for  a  conspiracy  under 
392,   32   S.    Ct.   812,   56   U.   S.-    (L.   ed.)       a  statute  which  requires  the  commission 
1136;  Hyde  v.  U.  S.,    (1912)    225  U.  fi.  ••  vat  an  overt  act  to  consummate  it*  may,j 
347,   32   S.   Ct.   793,   56   U.   S.    (I*   ed.)       be   brought    and    prosecuted   in   the   dis- 
1114,  Ann.  Cas.   1914A  614.    '  '•  trict    in    which    the    overt    act    is    com- : 

mltted    U.  S.  v.  Linton,  (1915)  223  Fed. 
677.         ' 
*  ■■,'..  , 

3.  Obtaining  Transportation  at  Less  than  Published  Bates. —  The  Act 

of  Congress,  known  as  the  Elkins  Act,  is  not  inyalid  for  authorizing  the 
prosecution  of  a  shipper  for  securing  transportation  of  goods  in  interstate 
commerce  at  less  than  th„e  carrier's  published  rates  within  any. district 
through  which  the  transportation  may  have  been  conducted. 

Armour  Packing  Co.  v.  U.  S.,  (1908)  209  U.  S.  5fc  28  S.  Ct.  428,  bt  U.  S.  (L.  ed.) 
681. 

4.  Concealment  of  Property  by  Bankrupt.—  An  indictment  for  conceal- 
ing property,  in  violation  of  the  Bankruptcy  Act,  should  be  prosecuted/ 
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court.  This  is  the  right  of  every  citi- 
zen and  it  is  his  only  protection.  If  the 
jury  were  at  liberty  to  settle  the  law 
for  themselves  the  effect  would  be,  not 
only  that  the  law  itself  would  be  most 
uncertain,  from  the  different  views  which 
different  juries  might  take  of  it;  but  in 
case  of  error,  there  would  be  no  remedy 
or  redress  by  the  injured  party,  for  the 
court  would  not  have  any  right  to  re* 
view  the  law  as  it  had  been  settled  by 
the  jury.  Indeed,  it  would  be  almost 
impracticable  to  ascertain  what  the  law, 
as  settled  by  the  jury,  actually  was.  On 
the  contrary,  if  the  court  should  err  in 
laying  down  the  law  to  the  jury,  there 
is  an  adequate  remedy  for  the  injured 
party  by  a  motion  for  a  new  trial,  or  a 
writ  of  error,  as  the  nature  of  the  juris- 


diction of  the  particular  court  may  re- 
quire. Every  person  accused  as  a  crimi- 
nal has  a  right  to  he  tried  according  to 
the  law  of  the  land,  the  fixed  law  of  the 
land;  and  not  by  the  law  as  a  jury  may 
understand  it,  or  choose,  from  wanton- 
ness, or  ignorance,  or  accidental  mistake, 
to  interpret  it.  If  I  thought  that  the 
jury  were  the  proper  judges  of  the  law 
in  criminal  cases,  I  Bhould  hold  it  my 
duty  to  abstain  from  the  responsibility 
of  stating  the  law  to  them  upon  any 
such  trial.  But,  believing  as  I  do,  that 
every  citizen  has  a  right  to  be  tried 
by  the  law,  and  according  to  the  law; 
that  it  is  his  privilege  and  truest  shield 
against  oppression  and  wrong;  I  feel  it 
my  duty  to  state  my  views  fully  and 
openly  on  the  present  occasion." 


Directing  a  verdict  of  guilty —  An  accused  person  has  not  had  a  trial  by  an 
impartial  jury  within  the  meaning  of  the  Constitution  in  a  case  where  the 
court  has  directed  the  jury,  without  deliberation,  to  find  him  guilty.  There 
can,  within  the  meaning  of- the  Constitution,  be  no  trial  of  a  cause  by  a  jury 
unless  the  jury  deliberates  upon  and  determines  it.  It  is  doubtless  true 
that,  in  a  certain  sense  and  to  a  Kmited  extent,  this  doctrine  makes  the 
jury  the  judges,  in  criminal  cases,  of  both  law  and  fact;  but  this  is  the 
necessary  result  of  the  jury  system,  so  long  as  the  absolute  right  of  the  jury 
to  find  a  general  verdict  exists,  for  a  general  verdict  necessarily  covers 
both  the  law  and  the  fact,  and  embodies  a  decision  based  upon  and  growing 
out  of  both. 

TJ.  S.  v.  Taylor,  (1882)  11  Ifcd.  471. 

5.  Effect  of  Plea  of  Guilty. —  Upon  a  plea  of  guilty  no  issue  of  fact  is 
presented  for  trial  by  jury. 

West  v.  Gammon,  (1899)  98  Fed.  428,  to  a  trial  by  jury  existed  only  in  cases 

wherein   the  court   said:     "An  examina-  where  the  accused  had  made  by  his  plea 

tion  of  the  earliest  writers  on  criminal  an    Issue    properly    triable    by    a    jury, 

law  wiU  show  that  at  the  common  law,  Should  the  accused  see  fit  to  plead  guilty, 

as  it  stood  at  the  time  of  the  adoption  and   thus   raise   no   issue,  there  was  no 

of  the  amendment  in  question,  the  right  necessity  for  a  trial." 


VI.  "  District  Wherein  the  Crime  Shall  Have  Been  Committed  " 

1.  In  General. —  The  locality  in  which  an  offense  is  charged  to  have  been 
committed  determines  the  place  and  court  of  trial. 


Beavers  v.  Henkel,  (1904)  194  U.  S. 
83,  24  S.  Gt.  605,  48  U.  S.  (L.  ed.)  882. 

It  is  manifestly  the  purpose  of  this 
amendment,  among  other  things,  to  pre- 
serve to  the  accused  in  all  criminal  prose- 
cutions the  right  to  a  speedy  and  public 


trial  by  an  impartial  jury  in  the  state 
and  district  wherein  the  crime  has  been 
committed.  West  v.  Gammon,  (1899)  98 
Fed.  427. 

Sending    nonmailable    matter    through 
the     mail.— Section     3894,     R.     S.,    As 
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amended,   providing   in   part   that   "  any  crime  to  be  prosecuted  and  tried  for  the 
person  violating  any  of  the  provisions  of  offense  of  which  he  is  charged,  in  a  court 
this  section  may  be  proceeded  against  by  held  in  a  state  and  district  other  than 
information  or  indictment  and  tried  and  "the  state  and  district  in  which  the  crime 
punished,  either  in  the  district  at  which  was  committed,  shouljl  not  be  enforced, 
the  unlawful  publication  was  mailed  or  U.  S.  f.  Conrad,   (1894)   59  Fed.  458. 
to  which  it  is  carried  by  mail  for  deliv- 
ery according   to   the   direction   thereon.  The    prosecution    of    Jefferson    Davis 
or  at  which  it  is  caused  to  be  delivered  could  only  take  place  in  some  one  of  the 
by  mail  to  the  person  to  whom  it  is  ad-  spates  or  districts  in  which  he ,  in  person 
dressed"   must   be   construed    in    connec-  committed    the    offense*    with    which    he 
tion  with   this   clause   and  section  ?   of  might  be  charged.     (1866)   11  Op-  Atty.- 
article  HI  of  the  Constitution,  and  the  Gen.  412.  . 
clause  that  permits  a  person  accused  of 

A  crime  committed  within  a  marine  league  of  the  coast  of  a  certain  state,  was 
within  the  territorial  limits  of  that  state  under  a  state  statute  embracing 
within  the  territorial  limits  a  marine  league  of  ocean, 

U.  S.  r.  Newark  Meadows  Imp.  Co.,  (1909)   173  Fed.  426. 

On  an  indictment  of  a  United  States  senator  for  a  violation  of  section  1782, 
Eev.  Stats.  U.  S.,  in  receiving  or  agreeing  to  receive  compensation  for 
services  to  be  rendered  in  a  proceeding  before  a  department,  in  which  it 
appeared  that  the  tentative  arrangement  for  services  was  made  in  Illinois,  ' 
subject  to  be  confirmed  by  the  company  at  Si  Louis,  Missouri,  and  there 
subsequently  confirmed,  it  was  held  that  the  defendant  was  properly  tried 
at  St.  Louis. 

Burton  t\  U.  S.,  (1906)  202  U.  S.  344,  26  S.  Ct.  688,  60  U.  S.  (L.  ed.)  1057, 
6  Ann.  Cas.  362. 

2.  Conspiracy. —  In  a  prosecution  for  conspiracy,  the  place  of  trial  can  be 
any  state  and  district  where  an  overt  act  was  performed. 

Brown    v-    Elliott,    (1912)    226    U.    S.  .        An  indictment  for  a  conspiracy  under 
392,   32   S.    Ct.   812,   66   U.   S.-    (L.   ed.)       a  statute  which  requires  the  commission 
1136;  Hyde  v.  U.  S.,   (1912)   226  U.  S.  »  '.of  an  overt  act  >to  consummate  it*  may, 
347,   32   S.   Ct.   793,   56   U.   S.    (L,   ed.)       be    brought   and    prosecuted   in   the   dis- 
1114,  Ann.  Cas.  1914A  614.      *  trict    in    which    the    overt    act    is    com-  • 

mjtted    U.  S.  t?.  Linton,  (1915)  223  Fed. 

677.         ' 

y  t 

3.  Obtaining  Transportation  at  Less  than  Published  Bates. —  The  Act 

of  Congress,  known  as  the  Elkins  Act,  is  not  invalid  ,for  authorizing  the 
prosecution  of  a  shipper  for  securing  transportation  of  goods  in  interstate 
commerce  at  leas  than  the  carrier's  published  rates  within  any ,  district 
through  which  the  transportation  may  have  been  conducted. 

Armour  Paeking  Co.  v.  U.  S.,  (1908)  209  U.  S.  69,  2$  S.  Ct.  428,  52  U.  S.  (L.  ed.) 
681. 

4  Concealment  of  Property  by  Bankrupt.—  An  indictment  for  conceal- 
ing property,  in  violation  of  the  Bankruptcy  Act,  should  be  prosecuted; 
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in  the  district  in  which  the  property  was  located  at  the  time  it  is  alleged  to 
have  been  concealed ;  the  bankrupt  cannot  be  prosecuted  in  a  district  in 
which  the  concealed  property  has  never  been. 

Gretsch  t\  U.  S.,  (1916)  231  Fed.  57. 

5.  Importing  Woman  for  Prostitution. —  An  indictment  under  the  Act 
of  Congress  of  February  20,  1907,  for  importing  any  woman  for  the  pur- 
poses of  prostitution,  and  providing  that  if  any  alien  woman  be  found  an 
inmate  of  a  house  of  prostitution  within  three  years  after  she  shall  have 
entered  the  United  States,  she  shall  be  deemed  to  have  unlawfully  entered, 
must  be  prosecuted  in  the  district  of  the  court  of  entry  and  not  in  any 
district  in  which  she  may  subsequently  be  found. 

Ex  p.  Lair,  (1910)   177  Fed.  789.     See  also  U.  S.  v.  Capella,   (1909)    169  Fed.  890. 

6.  Removal  of  Defendant. —  Referring  to  Rev.  Stat.  U.  S.,  section  1014, 
the  court  said:  "  The  section  makes  no  discrimination  based  upon  dis- 
tance, and  requires  the  commitment  to  be  made  for  trial  before  the  court 
having  cognizance  of  the  offense,  wherever  that  court  may  sit.  Where 
the  statute  contains  no  exception,  the  courts  cannot  create  one.  Indeed,  the 
Constitution  itself  requires  that  the  trial  of  all  crimes  shall  be  held  in  the 
state  where  the  crimes  have  been  committed,  and  the  power  of  Congress 
to  order  the  surrender  of  accused  persons  from  other  states  is  a  necessary 
complement  to  the  duty  of  trying  offenses  in  the  jurisdiction  where  the 
crime  was  committed.  But  we  do  not  wish  to  be  understood  as  approving 
the  pradtice  of  indicting  citizens  of  distant  states  in  the  courts  of  this  dis- 
trict, where  an  indictment  will  lie  in  the  state  of  the  domicil  of  such  person, 
unless  in  exceptional  cases  where  the  circumstances  seem  to  demand  that 
this  course  shall  be  taken.  To  require  a  citizen  to  undertake  a  long  journey 
across  the  continent  to  face  his  accusers,  and  to  incur  the  expense  of  taking 
his  witnesses,  and  of  employing  counsel  in  a  distant  city,  involves  a  serious 
hardship  to  which  he  ought  not  to  be  subjected,  if  the  case  can  be  tried  in 
a  court  of  his  own  jurisdiction.,, 

Hyde  r.  Shine,  (1905)  199  U.  S.  62,  in  the  district  of  his  residence,  and  has 
25  S.  Ct.  760,  50  U.  S.   (L.  ed.)   90.  neither  the  legal  nor  constitutional  right 

to  object  to  removal  to  the  district  where 

A  person  charged  with  crime  in  a  dis-  the  trial  is  to  be  had.  Haas  c.  Henkel, 
trict  other  than  that  of  his  residence  (1910)  216  U.  S.  462,  30  S.  Ct.  249, 
cannot    insist   upon    a   right   to   be  tried       54  U.  S.  (L.  ed.)  569,  17  Ann.  Caa.  1112. 

7.  Jurors  Residents  of  the  District. —  A  defendant  in  a  criminal  case 
cannot  require  that  a  jury  for  his  trial  shall  be  made  up  of  persons  coming 
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from  every  neighborhood  in  the  district,  but  only  that  the  jurors  shall  be 
residents  of  the  district. 

U.  S.  a.  Peuschel,  (1902)   116  Fed.  646.  for  the  reason  that  the  venire  issued  by 

the  court  directed  that  the  requisite  num- 

Thia  provision  was  intended  to  fix  the  ber   of  the   jurors   should   be   summoned 

maximum  limit  within  which  the  citizen  from  a  certain   portion  or  division  part 

charged  with  a  criminal  offense  could  be  of  the  district,  based  on  a  supposed  ap- 

put  upon  his  trial;   but  it  is  not  to  be  plication  of  this  clause, 
construed    to    be    a    requirement    to    the 

effect  that  the  jury  must  be  summoned  Excluding  residents  of  county. — An  or- 

from  the  entire  district,  regardless  of  its  dter   of   court  excluding  residents   of  the 

extent,  or  of  the  burden  and  expense  that  county    in    which    the    crime    is    alleged 

would  be  thus  caused  to  the  government  to  have  been  committed  from  service  on 

and    the   jurors   alike.     U.    S.   r.    Ayres,  the  grand  or  petit  jury,  pursuant  to  sec- 

(1891)   46  Fed.  652,  overruling  a  motion  tion  802,  Rev.  Stat.  U.  S.,  does  not  vio- 

to  quash   an   indictment,  on   the  ground  late  this  amendment.      Spencer  v.  U.  S.f 

that  the  grand  jury  finding  and  return-  (1909)   169  Fed.  562. 
ing  the  same  was  not  a  legal  grand  jury, 

8.  Effect  of  Transfer  of  Counties. —  The  transfer  of  counties  from  one 
district  to  another  cannot  affect  prosecutions  for  offenses  theretofore  com- 
mitted, except  such  as  were  committed  in  the  transferred  counties. 

U.  S.  f.  Peuschel,  (1902)   116  Fed.  646. 

0.  "  District  Shall  Have  Been  Previously  Ascertained  by  Law."  —  The 

second  section  of  Article  III.  provides,  in  respect  to  crimes  committed  in 
the  states,  that  the  trial  by  jury  shall  be  had  within  the  state  where  the 
crime  was  committed.  This  amendment  adds  the  further  guaranty,  in 
respect  to  the  place  of  trial,  that  the  district  shall  have  been  previously 
ascertained  by  law,  leaving  the  trial  of  offenses  not  committed  within  any 
state,  to  be  controlled  by  the  second  section  of  Article  III.  The  require- 
ment in  the  latter  section  is  that  the  trial  "  shall  be  at  such  place  or  places 
as  the  Congress  may  by  law  have  directed." 

Cook  i.  U.  S.,    (1891)    138  U.  S.   181,       S.   103,  36  S.  Ct.  535,  60  U.  S.   (L.  ed.) 
11    S.   Ct.    268,   34   U.   S.    (L.   ed.)    900.       912. 
See  also  Lamar  i\  U.  S.,   (1916)   241  U. 


VII.  Right  to  Be  Informed  of  Nature  of  Accusation 

1.  Affirmation  of  Principles  of  Common  Law. —  This  is  a  reaffirmation 
of  the  essential  principles  of  the  common  law,  but  puts  it  beyond  the  power 
of  either  Congress  or  the  courts  to  abrogate  them.  It  follows,  as  a  matter  of 
course,  that  the  effect  of  this  provision  commences  with  the  statutes  fixing 
or  declaring  offenses,  and,  as  to  them,  insures  the  general  rule  of  the  com- 
mon law  that  they  are  not  to  be  construed  to  embrace  offenses  which  are 
not  within  their  intention  and  terms.  This  does  not  mean  that  all  the  ele- 
ments of  a  crime  must  be  set  out  in  the  statute  on  which  the  prosecutor 
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relies,  nor  that  the  statute  may  not  create  an  offense  by  the  use  of  inapt  or 
imperfect  phraseology,  but  they  must  be  in  some  way  declared  by  the  legis- 
lative power,  and  cannot  be  constructed  by  the  courts  from  any  supposed 
intention  of  the  legislature  which  the  statute  fails  to  state. 

U.  S.  v.  Potter,  (1892)   56  Fed.  88.  Reports   made   to   public   official*.— In 

the  prosecution  of  persons  charged  with 

There   are  two  principles  by   which   it       violation   of   the  oleomargarine  law,  for 
may  be  determined  whether  the  defend-       let  ailing  colored  oleomargarine,  monthly 
,  ant  has  been  informed  of  the  nature  of       returns   to   the   internal   revenue  depart- 

the  accusation,  first,  that  it  must  be  sum-  .  tnent,  supported  by  the  affidavits  of  the 
ciently   certain   to   enable   the   defendant       manufacturer's   employees,  cannot   be  re- 
to  plead  jeopardy  in  a  subsequent  indict-       ceived  in  evidence  against  the  defendants, 
ment,  and,  second,  that  it  must  be  suffi-       U.  S.  t>.   Elder,    (1916)    232   Fed.  267. 
ciently   certain  as  a   pleading   to   enable 

the  defendant  to  make  his  defense,    U,  S.  i 

v.  Aviles,    (1915)    222  Fed.  474. 

>The  Act  of  Congress  known  as  the  Food  and  Drugs  Actt  as  amended  by  the 
Act  of  Auguct  23,  1912,  which  declare  that  "  If  its  package  or  label  shall 
bear  or  contain  'any  statement,  design,  or  device  regarding  the  curative  or 
therapeutic  effect  of  such  article  or  any  of  the  ingredients  or  substances  con- 
tained therein,  which  is  false  and  fraudulent, ' '  is  sufficiently  certain  as  to 
permit  of  the  laying  of  a  definite  charge  as  required  by  this  Amendment. 

Seven  Casts  i\  U.  S.,  (1915)  239  U.  S.  510,  36  S.  Ct.  190,  60  U.  S.  (L.  ed.)  411. 
L.  R.  A.  1916D  164. 

2.  Application  to  Preliminary  Proceedings* —  This  provision  applies  as 
well  to  the  preliminary  proceedings  for  arrest,  before  indictment,  as  to  the 

.  indictment  itself.         . 

Matter  of  Coleman,  (1879)    15  Blatchf.   (U.  S.)  406,  6  Fed.  Cas.  No.  2,980. 

3.  Indictment  Must  Set  Out  Particulars — a.  In  General. —  Under  a 
statute  which  provides  for  the  punishment  of  those  who  conspire  "  to  injure, 
oppress,  threaten,  or  intimidate  any  citizen  with  intent  to  prevent  or  hinder 
his  free  exercise  and  enjoyment  of  any  right  or  privilege  granted  or  secured 
to  him  by  the  Constitution  or  laws  of  the  United  States, ' '  an  indictment 
which,  in  substance,  charges  that  the  intent  of  the  accused  was  to  hinder 
and  prevent  citizens  in  the  free  exercise  and  enjoyment  of  "  every,  each, 
all,  and  singular  "  the  rights  granted  them  by  the  Constitution,  with  no 
specification  of  any  particular  right,  is  too  vague  and  general. 

U.  S.  v.  Cruickshank,   (1875)   92  U.  S.  i\  Mills,  (1833)   7  Pet.   (U.  S.)   142,  this 

557,  23  U.  6.    (L.  ed.)    588,  wherein  the  was  construed  to  mean,  that  the  indict- 

court   said:      "In   criminal    caBes   prose-  ment   must   set   forth   the   offense   'with 

cuted  under  the  laws  of  the  United  States,  clearness  and  all  necessary  certainty,  to 

the  accused  has  the  constitutional  right  apprise   the   accused   of   the   crime   with 

.'to  be  informed  of  the  nature  and  cause  which  he  stands  charged; '  and  in  U.  S. 

of  the  *ocusatim.'    Amend.  VI.    In  U.  S.  r.  Ccok,  (1872)  17  Wall.  (U.  S.)  174, that 
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'every  ingredient  of  which  the  offense 
1?  composed  must  be  accurately  and  clearly 
alleged.'  It  is  an  elementary  principle 
of  criminal  pleading,  that  where  the  defi- 
nition of  an  offense,  whether  if  be  at  com- 
mon law  or  by  statute,  '  includes  generic 
terms,  it  is  not  sufficient  that  the  indict- 
ment shall  charge  the  offense  in  the  same 
generic  terms  as  in  the  definition;  but 
it  must  state  the  species — it  must  de- 
scend to  particulars.' "  Affirming  U.  S. 
*  Cruikshank,  (1874)  1  Woods  (U.  S.) 
308,  25  Fed.  Cas.  No.  14,897.  See  also 
HenSricks  v.  U.  S.,  (1012)  223  U.  S.  178, 
32  S.  Ct.  313,  56  U.  S.  (L.  ed.)  394,  as 
to  the  sufficiency  of  an  indictment  for 
fornication  and  adultery. 

In  order  properly  to  inform  the  accused 
of  the  "nature  and  cause  of  the  accusa- 
tion," within  the  meaning  of  the  Consti- 
tution and  of  the  rules  of  the  common 
law,  not  only  must  all  the  elements  of 
the  offense  be  stated  in  the  indictment, 
but  they  must  also  be  stated  with  clear- 
ness and  certainty,  and  with  a  sufficient 
degree  of  particularity  to  identify  the 
transaction  to  which  the  indictment  re- 
lates as  to  place,  persons,  things,  and 
other  details.  The  accused  must  receive 
sufficient  information  to  enable  him  rea- 
sonably to  understand,  not  only  the  nature 
of  the  offense,  but  the  particular  act  or 
acts  touching  which  he  must  be  prepared 
with  his  proof;  and  when  his  liberty  and 
perhaps  his  life  are  at  stake,  he  is  not 
to  be  left  so  scantily  informed  as  to  cause 
him  to  rest  his  defense  upon  the  hypothe- 
sis that  he  is  charged  with  a  certain  act 
or  series  of  acts,  with  the  hazard  of 
being  surprised  by  proofs  on  the  part 
of  the  prosecution  of  an  entirely  differ- 
ent act  or  series  of  acts,  at  least  so  far 


as  such  surprise  can  be  avoided  by  rea- 
sonable particularity  and  fulness  of  de- 
scription of  the  alleged  offense.  U.  S. 
v.  Potter,   (1892)   56  Fed.  89. 

Bill  of  particulars  of  matter  not  proper 
to  aet  out  in  indictment. —  The  doctrine 
to  be  deduced  from  the  American  cases  is 
that  the  constitutional  right  of  the  de- 
fendant to  be  informed  of  the  nature  and 
the  cause  of  the  accusation  against  him 
entitles  him  to  insist,  at  the  outset,  by 
demurrer  or  by  motion  to  quash,  and, 
after  verdict,  by  motion  in  arrest  of 
judgment,  that  the  indictment  shall  ap- 
prise him  of  the  crime  charged,  with  rea- 
sonable certainty,  that  he  can  make  his 
defense  and  protect  himself  after  judg- 
ment against  another  prosecution  for  the 
same  offense;  that  this  right  is  not  in- 
fringed by  the  omission  from  the  indict- 
ment of  indecent  and  obscene  matter,  al- 
leged as  not  proper  to  be  spread  upon 
the  records  of  the  court,  provided  the 
crime  charged,  however  general  the  lan- 
guage used,  is  yet  so  described  as  reason- 
ably to  inform  the  accused  of  the  nature 
of  the  charge  sought .  to  be  established 
against  him;  and  that,  in  such  case,  the 
accused  may  apply  to  the  court  before 
the  trial  is  entered  upon  for  a  bill  of 
particulars,  showing  what  parts  of  the 
paper  would  be  relied  on  by  the  prosecu- 
tion as  being  obscene,  lewd,  and  lasci- 
vious, which  motion  will  be  granted  or 
refused,  as  the  court,  in  the  exercise  of 
a  sound  legal  discretion,  may  find  neces- 
sary to  the  ends  of  justice.  Rosen  *.  U. 
S.,  (1896)  161  U.  S.  40,  16  S.  Ct.  4*4, 
480,  40  U.  S.  (L.  ed.)  606.  See  also 
Bartell  r.  U.  S.,  (1913)  227  U.  &  427, 
33  S.  Ct.  383,  57  U.  S.  (L.  ecL)  583. 


b.  Not  Sufficient  to  Follow  Language  of  Statute.' —  In  prosecutions 
for  offenses  against  the  laws  of  the  United  States,  an  indictment  in  which 
the  charging  part  follows  the  language. of  the  statute  upon  which  it  is 
founded  is  not  sufficient,  unless  such  words  indicate  the  acts  constituting  the 
offense.  Every  defendant  in  a  criminal  case  has  a  constitutional  right  to  be 
informed  by  the  indictment  of  the  nature  and  cause  of  the  accusation  against^ 
him,  and  the  cause  must  be  stated  with  such  particularity  as  to  indicate . 
clearly  the  facts  to  be  proven  on  the  trial. 

U.  S.  c.  Trumbull,  (1891)  46  Fed.  756. 


c.  Overt  Act  of  Treason  Must  Be  Alleged. —  This  clause  secures  to 
one  accused  of  treason  such  information  as  will  enable  him  to  prepare  for 
his  defense.  It  would  not  be  sufficient  for  an  indictment  to  allege  generally 
that  the  accused  had  levied  war  against  the  United  States,  but  the  charge 
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must  be  more  particularly  specified  by  laying  what  is  termed  an  overt  act 
by  levying  war. 

U.  S.  v.  Burr,  (1807)   25  Fed.  Cas.  No.  14,693. 

4.  Furnishing  Copy  of  Indictment. —  There  is  no  general  obligation  on 
the  part  of  the  government  to  furnish  copies  of  indictments  to  defendants. 
"  The  object  of  the  constitutional  provision  was  merely  to  secure  those 
rights  which  by  the  ancient  rules  of  the  common  law  had  been  denied  to 
them ;  but  it  was  not  contemplated  that  this  should  be  done  at  the  expense 
of  the  government.  We  have  no  doubt,  however,  of  the  power  of  the  court 
to  order  a  copy  of  the  indictment  to  be  furnished  upon  the  request  of  the 
defendant,  and  at  the  expense  of  the  government ;  and,  when  such  order  is 
made,  the  clerk  is  entitled  to  his  fee  for  the  copy." 

U.  S.  v.  Van  Duzee,  (1891)   140  U.  S.  173,  11  S.  Ct.  758,  35  U.  S.   (L.  ed.)  399. 

5.  Reading  Indictment. — A  recital  in  the  record  that  "  thereupon  the 
defendant,  being  arraigned  upon  the  indictment,  pleads  thereto  not  guilty 
and  for  trial  puts  himself  upon  the  country,  and  the  attorney  of  the 
United  States  doth  the  like,"  is  sufficient  to  show  that  the  defendant  was 
informed  of  the  accusation  against  him  by  the  reading  of  the  indictment. 

Johnson  v.  U.  S.,  (1912)  225  U.  S.  is  provided  that  when  anv  person  is  in- 
405,  32  3.  Ct.  748,  56  U.  S.  (L.  ed.)  dieted  for  any  capital  offense,  if  it  be 
1142,  wherein,  after  reviewing  the  au-  treason,  three  days  before  the  trial,  and 
thorities  on  the  meaning  of  the  word  if  it  be  any  other  capital  offense,  toro 
"  arraignment,"  the  court  said :  "  It  will  days  before  the  trial,  a  copy  of  the  in- 
bc  observed  that  the  word  '  arraignment '  dictment  and  list  of  jurors  and  witnesses 
is  used  as  comprehensively  descriptive  of  shall  be  delivered  to  him.  And  this  can 
what  shall  preceed  the  plea.  If  it  be  so  be  insisted  on.  Logan  t>.  U.  S.,  144  U.  S. 
used  in  the  law,  it  certainly  can  be  used  263;  Hickory  t\  U.  S.,  151  U.  S.  303. 
in  the  record  as  showing  the  perform-  We  may  presume  that  the  law  was  rom- 
ance of  that  which  the  law  prescribes  by  plied  with  in  the  present  case  and  that 
it.  We  realize  that  both  the  Const  it  u-  Johnson  was  given  a  copy  of  the  indict  - 
tion  and  the  law  are  careful  to  direct  merit  as  well  as  having  had  it  read  to 
that  information  be  given  to  the  accused  him,  which  we  think  the  record  suffi- 
of  the  charge  against  him.    By  §  1033  it  ciently  shows." 

VIII.  Right  to  Be  Confronted  with  Witnesses 

1.  The  Bight  is  Without  Exception. —  The  accused  shall  enjoy  the  right 
to  be  confronted  with  the  witnesses  against  him,  not  if  they  can  be  produced, 
nor  if  they  be  within  the  jurisdiction,  but  absolutely  and  on  all  occasions. 

U.  S.  r.  Angell,   (1881)    11  Fed.  43.  witnesses  shall  be  indorsed  upon  the  in- 
dictment,   are    not    controlling    in    the 

The   right   to  be  confronted  with  wit-  United   States    court*     U.    S.   v.   Avilss, 

nes&es,  simply  means  that  the  defendant  (1915)   222  Fed.  474. 
is    entitled    to    attend    the    trial    and    to 

hear  the  witnesses  testify,  and  does  not  The  defendant  in  a  contempt  case  is 

require   the   district   attorney   to   furnish  riot    entitled    to   be   confronted   with    the 

to  the  defendant  a  list  of  the  witnesses  witnesses    against    him    in    open    court. 

examined  by  the  grand  jury.     State  stat-  Merchants   Stock   &   Grain   Co.   r.   Board 

Mies   which    require    that   "the    names   of  of  Trade,  (1912)   201  Fed.  20. 
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2.  Foreign  Extradition. —  The  provision  of  this  amendment  requiring 
the  accused  in  criminal  prosecutions  "  to  be  confronted  with  the  witnesses 
against  him,"  applies  to  criminal  prosecutions  in  this  country,  and  not  to 
persons  extradited  for  trial  under  treaties  with  foreign  countries  whose 
laws  may  be  entirely  different. 


Exp.  La  Mantia,  (1913)   206  Fed.  330. 

To  a  hearing  before  a  grand  jury  this 
amendment  does  not  apply.  Harper  v. 
State,  (1909)    131  Ga.  771,  63  S.  E.  339. 

This  amendment  does  not  accord  the 
right  to  be  apprised  of  the  names  of  the 
witnesses  who  appeared  before  the  grand 
jury.  Wilson  r.  U.  S.,  (1911)  221  U.  S. 
361,  31  S.  Ct.  538,  55  U.  S.  (L.  ed.) 
771,  Ann.  Cas.  1912D  558. 

Under  Philippine  Bill  of  Rights.—  Re- 
ferring to  the  Act  of  Congress  of  July  1, 
1902,  embodying  the  so-called  Philippine 
Bill  of  Rights,  the  court  said:  "I  his 
provision  of  the  statute  intends  to  secure 
the  accused  in  the  right  to  be  tried,  so 
far  as  facts  probable  by  witnesses  are 
concerned,  by  only  such  witnesses  as  meet 
him  face  to  face  at  the  trial,  who  give 
their  testimony  in  his  presence,  and  give 
to  the  accused  an  opportunity  of  cross- 
examination.  It  was  intended  to  prevent 
the  conviction  of  the  accused  upon  de- 
positions or  ex  parte  affidavits,  and  par- 
ticularly to  preserve  the  right  of  the  ac- 
cused to  test  the  recollection  of  the 
.  witness  in   the   exercise   of   the   right  of 


cross-examination.  Mattox  t;.  U.  8.,  156 
U.  S.  237.  242;  Kirby  t>.  U.  S.,  174  U.  S. 
47,  55;  Wigmore  on  Evidence,  vol.  2, 
§{!  1396,  1397.  But  this  general  rule  of 
law  embodied  in  the  Constitution,  and 
carried  by  statute  to  the  Philippines,  and 
intended  to  secure  the  right  of  the  ac- 
cused to  meet  the  witnesses  face  to  face, 
and  to  thus  sift  the  testimony  produced 
against  him,  has  always  had  certain  well- 
recognized  exceptions.  As  examples  are 
cases  where  the  notes  of  testimony  of  de- 
ceased witnesses,  of  which  the  accused 
has  had  the  right  of  cross-examination 
in  a  former  trial,  have  been  admitted. 
Dying  declarations,  although  not  made 
in  the  presence  of  the  accused,  are  uni- 
formly recognized  as  competent  testimony. 
Mattox  v.  U.  S.,  156  U.  S.,  supra.  Docu- 
mentary evidence  to  establish  collateral 
facts,  admissible  under  the  common  law, 
may  he  admitted  in  evidence.  Cooley, 
Constitutional  Limitations,  2d  ed.,.  450, 
note;  People  *.  Jones,  24  Mich.  224." 
Dowdell  v.  U.  S.,  (1911)  221  U.  S.  325, 
31  S.  Ct.  590,  55  U.  S.  (L.  ed.)  753.  See 
also  Diaz  v.  U.  S.,  (1912)  223  U.  S. 
442,  32  S.  Ct.  260,  56  U.  S.  (L.  ed.)  500, 
Ann.  Cas.  1913C  1138. 


3.  Mutual  Right  of  the  Government. —  This  right  must  be  mutual,  and 
exist  on  the  part  of  the  government. 
U.  S.  v.  Angell,    (1881)    11  Fed.  43. 

1  In  Action  to  Recover  Value  of  Forfeited  Merchandise. —  This  con- 
stitutional right  is  not  infringed  by  permitting  a  deposition  of  a  living 
witness  to  be  read  in  an  action  brought  to  recover  the  value  of  merchandise 
forfeited  to  the  United  States,  by  reason  of  acts  in  violation  of  law. 


U.  S.  v.  dicker,  (1896)  161  U.  S.  480, 
16  S.  Ct  641,  40  U.  S.  (L.  ed.)  777, 
wherein  the  court  said  that  this  pro- 
vision has  no  reference  to  any  proceed- 
ing "  which  is  not  directly  against  a  per- 
son who  is  accused,  and  upon  whom  a  fine 
or  imprisonment,  or  both,  may  be  im- 
posed. A  witness  who  proves  "facts  en- 
titling the  plaintiff  in  a  proceeding  in  a 
court  of  the  United  States,  even  if  the 
plaintiff  be   the  government,   to   a   judg- 


ment for  money  only,  and  not  to  a  judg- 
ment which  directly  involves  the  personal 
safety  of  the  defendant,  is  not,  within  the 
meaning  of  the  Sixth  Amendment,  a  wit* 
ness  against  an  '  accused  '  in  a  criminal 
prosecution;  and  has  evidence  may  be 
brought  before  the  jury,  in  the  form  of 
a  deposition,  taken  as  prescribed  by  the 
statutes  regulating  the  mode  in  which 
depositions  to  be  used  in  the  courts  of  the 
United  States  may  be  taken." 


5.  Judgment  of  Conviction  of  Larceny,   etc.,  as    Evidence  Against 
Receiver. —  So  much  of  a  statute  as  declares  that  the  judgment  of  con- 
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viction  against  the  principal  felons  shall  be  evidence  in  the  prosecution 
against  the  receiver  that  the  property  of  the  United  States  alleged  to  have 
been  embezzled,  stolen,  or  purloined  had  been  embezzled,  stolen,  or  pur- 
loined is  in  violation  of  this  clause. 

Kirby  v.  U.  S.,  (1899)    174  U.  S.  61,  19  S.  Ct.  574,  43  U.  S.  (L.  ed.)   890. 

6.  View  of  Premises  by  Jury  in  Absence  of  Accused. — A  view  by  the 
jury  of  the  premises  where  an  offense  is  alleged  to  have  been  committed, 
without  the  consent  and  acquiescence  of  the  accused,  without  the  presence 
of  the  accused  and  his  counsel,  and  without  the  presence  of  the  court,  is  not 
objectionable  when  taken  by  consent  of  the  accused 

Price  v.  U.  S.,  (1899)   14  App.  Caa.  (D.  C.)  404. 

7.  Dying  Declarations. —  The  admission  of  dying  declarations  is  an 
exception  to  this  rule.  This  exception  was  well  established  long  before  the 
adoption  of  the  Constitution,  and  was  not  intended  to  be  abrogated. 

Kirby  v.  U.  S.,  (1899)  174  U.  S.  61,  19  S.  Ct.  574,  43  U.  S.  (L.  ed.)  890.  See  also 
Robertson  v.  Baldwin,  (1897)   165  U.  S.  281,  17  S.  Ot.  326,  41  U.  S.   (L.  ed.)  715. 

8.  Testimony  upon  Former  Trial  —  a.  Of  Witness  Since  Deceased— 
(1)  In  Oeneral. —  This  provision  is  not  infringed  by  permitting  the  testi- 
mony of  a  witness  sworn  upon  a  former  trial  to  be  read  against  the  accused, 
when  a  copy  of  the  stenographic  report  of  the  former  testimony  is  supported 
by  the  oath  of  the  stenographer  that  it  is  a  correct  transcript  of  his  notes 
and  of  the  testimony  of  the  deceased  witness, 

Mattox  v.  U.  S.,  (1895)  156  U.  S.  240,  portunity,  not  only  of  testing  the  recol- 
15  &.  Ct.  337,  39  U.  S.  (L.  ed.)  409,  lection  and  sifting  the  conscience  of  the 
wherein  the  court  said :  "  The  primary  witness,  but  of  compelling  him  to  stand 
object  of  the  constitutional  provision  in  face  to  face  with  the  jury  in  order  that 
question  was  to  prevent  depositions  or  they  may  look  at  him,  and  judge  by  his 
ew  parte  affidavits,  such  as  were  some-  demeanor  upon  the  stand  and  the  manner 
times  admitted  in  civil  cases,  being  used,  in  which  he  gives  his  testimony  whether 
against  the  prisoner  in  lieu  of  a  personal  he  is  worthy  of  belief."  See  also  Robert- 
examination  and  cross-examination  of  the  son  v.  Baldwin,  (1897)  165  U.  8.  281, 
witness  in  which  the  accused  has  an  op-  17  S.  Ct.  326,  41  U.  S.  (L.  ed.)  715. 

(2)  Statement  or  Deposition  Taken  on  Preliminary  Examination. —  The 
admission  in  evidence  of  a  statement  or  deposition  of  a  codefendant,  taken 
at  the  examining  trial  before  a  commissioner,  which,  if  accepted  by  the 
jury  as  true,  was  sufficient  to  establish  the  guilt  of  some  if  not  all  of  the 
accused,  was  held  to  be  in  violation  of  the  constitutional  right  of  defend- 
ants to  be  confronted  with  witnesses  against  them  when  it  did  not  appear 
that  the  codefendant  was  absent  from  the  trial  by  the  suggestion,  procure- 
ment, or  act  of  the  accused,  but,  on  the  contrary,  his  absence  was  manifestly 
due  to  the  negligence  of  the  officers  of  the  government. 
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Motes  v.  U.  S.,   (1900)    178  U.  S.  471,  the  mail.     At  the  preliminary  examina- 

20  S.  Ct.  993,  44  U.  S.    (L»  ed.)    1150.  tion  a  witness,  since  deceased,  testified  in 

relation  to  the  offense.    The  accused  was 

Where  testimony  of  a  witness  was  re-  present,   and  hie  counsel  cross-examined 

duced  to  writing  at  a  preliminary  hear-  the   witness/    Witnesses   were   permitted 

ing  at  which  the  defendant  was  present  to  prove,  on  the  trial  before  a  jury,  under 

during  the  time  the  testimony  was  being  an  indictment  found  for  the  same  offense, 

taken  it  was  held  that  the  introduction  what  the  deceased  witness  testified  at  the 

.of  such  testimony  on  his  trial  did-  not  preliminary   examination.     The   rules   of 

violate  the  provision  in  the  6th  Amend-  evidence  in  civil    and   criminal   cases   in 

ment  that  every  accused  person  shall  be  this  particular  are  the  same.    It  is  suffi- 

confronted    with    the    witnesses    against  cient  in  euch  case  to  prove  substantially 

him.     Porch   v.   State,    (1907)    51    Tex.  all    that    the   deceased    witness    testified 

Crim.  7,  99  S.  W.  1122.  upon    a  :  particular    subject    of    inquiry. 

U.  S.  t>.  Macomb,   (1851)    5  McLean   (U. 

A  person  was  arrested  and  taken  before  S.)   286,  26  Fed.  Cas.  No.  15,702. 
the  proper  officer,  charged  with  robbing 

b.  Witness  Absent  by  Procurement  of  Defendant. — When  a  witness 

had  testified  on  a  former  trial  for  the  same  offense,  and  enough  has  been 

proven  to  cast  the  burden  upon  the  accused  of  showing  that  he  has  not  been 

instrumental  in  concealing  or  keeping  the  witness  away,  and  of  accounting 

for  the  absence  of  the  witness  if  he  would,  or  of  denying  under  oath  that  he 

has  kept  the  witness  away,  the.  court  may  allow  evidence  to  be  introduced  to 

prove  what  was  sworn  to  by  the  witness  on  the  former  trial. 

Reynolds  v.  U.  S.,  (1878)  98  U.  S.  160,  against  the  legitimate  consequences  of  his 

25  U.  S.   (L.  ed.)  244,  in  which  case  the  own  wrongful  acts.     It  grants  him  the 

court  said:     "The  Constitution  gives  the  privilege   of   being   confronted   with   the 

accused  the  right  to  a  trial  at  which  he  witnesses  against  him;  but  if  he  volun- 

should  be  confronted  with  the  witnesses  tarily  keeps  the  witnesses  away,  he  can- 

against  him;  but  if  a  witness  is  absent  by  not  insist  on  his  privilege.    If,  therefore, 

his  own  wrongful  procurement,  he  cannot  when   absent  by   nis   procurement,   their 

complain    if    competent    evidence    is    ad-  evidence  is  supplied  in  some  lawful  way, 

mitted  to  supply  the  place  of  that  which  he  is  in  no  condition  to  assert  that  hie 

he   had   kept    away.      The    Constitution  constitutional  rights  have  been  violated." 
does   not    guarantee    an   accused    person 

9.  Supplying  Parts  of  Record  on  Appeal. — Where  a  court,  upon  sugges- 
tion of  the  diminution  of  the  record,  orders  a  clerk  of  the  court  below  to 
send  up  a  more  ample  record  or  to  supply  deficiencies  in  the  record  filed, 
thc;e  is  no  production  of  testimony  against  the. accused,  within  the  meaning 
of  this  provision  as  to  meeting  witnesses  face  to  face,  in  permitting  the 
clerk  to  certify  the  additional  matter. 

Dowdell  f.  U.  S.,  (1911)  221  U.  S.  325,  31  8.  Ct.  590,  55  U.  S.   (I*  ed.)   753. 

10.  Waiver  of  Itight. — A  defendant,  indicted  for  a  misdemeanor,  can 
waive  the  right  to  be  confronted  with  the  witnessed  against  him,  and  an 
admission  that  the  witnesses  named  in  an  affidavit,  offered  by  the  prosecut- 
ing attorney  in  support  of  a  motion  for  continuance,  would,  if  present  in 
court,  testify  to  the  facts  set  forth  in  the  affidavit,  whereupon  the  court 
refused  to  continue  the  case,  is  a  waiver  of  such  right,  and  the  affidavit  may 
be  read  in  evidence. 

U.  S.  v.  Sacramento,   (1875)   2  Mont.    241.  "     ' 
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IX.  Compulsory  Process  for  Obtaining  Witnesses 

1.  At  the  Expense  of  United  States  for  Poor  Defendant. —  It  is  the  duty 

of  the  court,  on  the  application  of  a  prisoner,  to  send  for  witnesses,  where- 
ever  they  may  be  had,  within  the  jurisdiction  of  the  court,  and  at  the 
expense  of  the  United  States  government,  if  the  prisoner  proves  that  he  is 
poor,  and  unable  to  bear  the  expense  himself. 

U.  S.  r.  Kenneally,  (1870)   5  Bie«.   (U.  S.)   122,  26  Fed.  Cas.  No.  15,522. 

2.  Right  to  Attendance  of  Members  of  Congress. —  Upon  an  application 
to  the  court  by  the  defendant  for  a  letter  to  be  addressed  by  the  court  to 
several  members  of  Congress  (Congress  being  in  session)  requesting  their 
attendance  as  witnesses  on  his  behalf,  the  court,  per  Chase,  J.,  said:  "  The 
Constitution  gives  to  every  man,  charged  with  an  offense,  the  benefit  of 
compulsory  process,  to  secure  the  attendance  of  his  witnesses.  I  do  not 
know  of  any  privilege  to  exempt  members  of  Congress  from  the  service, 
or  the  obligations,  of  a  subpoena,  in  such  cases.  I  will  not  sign  any  letter 
of  the  kind  proposed.  If,  upon  service  of  a  subpoena,  the  members  of  Con- 
gress do  not  attend,  a  different  question  may  arise ;  and  it  will  then  be  time 
enough  to  decide  whether  an  attachment  ought,  or  ought  not,  to  issue.  It  is 
not  a  necessary  consequence  of  non-attendance,  after  the  service  of  a  sub- 
poena, that  an  attachment  shall  issue.  A  satisfactory  reason  may  appear  to 
the  court  to  justify  or  excuse  it." 

U.  S.  t>.  Cooper,  (1800)   4  Dall.   (Pa.)   341,  1  U.  S.   (L.  ed.)   859. 

X.  Assistance  of  Counsel  in  Habeas  Corpus  Proceeding 

In  a  habeas  corpus  proceeding  to  secure  a  discharge  from  custody 
on  a  warrant  for  depQrtation  as  an  alien  unlawfully  within  the 
United  States,  the  court  said:  "  It  is  true  that  the  right  to  coun- 
sel secured  by  the  Constitution  (Amendment  6,  §  1)  relates  only 
to  criminal  prosecutions;  but  it  is  equally  true  that  that  provision  was 
inserted  in  the  Constitution  because  the  assistance  of  counsel  was  recog- 
nized as  essential  to  any  fair  trial  of  a  case  against  a  prisoner.  See,  too, 
amendment  14.  To  make  the  defendant's  substantial  rights  in  a  matter 
involving  personal  liberty  depend  on  whether  the  proceeding  be  called 
'  criminal  '  or  *  civil  '  seems  to  me  unsound.  Indeed,  historically  the 
right  to  counsel  in  civil  cases  and  upon  charges  of  misdemeanors  antedates 
such  right  in  cases  of  felony  and  treason.  Cooley,  Constitutional  Limita- 
tions, p.  475.  i  The  presence,  advice,  and  assistance  of  counsel  '  is  said 
by  Story  to  be  necessarily  included  in  '  due  process  of  law.'    Story  on  the 
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Constitution,  p.  668.  Without  undertaking  to  say  that  a  prisoner  has  an 
absolute  right  to  counsel  before  administrative  boards,  not  composed  of 
lawyers,  or  that  the  denial  of  counsel  would  in  every  case  prevent  such 
proceedings  from  being  fair,  I  am  of  opinion  that,  under  such  circum- 
stances as  are  disclosed  in  this  case,  where  counsel  for  a  prisoner  season- 
ably requests  the  privilege  of  conferring  with  him  before  the  trial  and  of 
being  present  during  the  taking  of  the  evidence,  the  refusal  of  that  request 
puts  upon  the  official  so  acting  a  great  burden  of  explanation  and  of  scrupu- 
lous regard  for  the  prisoner's  rights  which  in  this  case  is  not  met." 
Em  p.  Chin  Loy  You,  (1915)  223  Fed.  833. 


AMENDMENT   VH 

11  In  suits  at  common  law,  where  the  value  in  controversy  shall  exceed 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of 
the  United  States,  than  according  to  the  rules  of  the  common  law." 

I.  To  What  Courts  Ap^li'cable,  495. 

1.  Not  Applicable  to  Actions  in  State  Courts,  495. 

2.  Applicable  to  Territorial  Courts,  497.  . 

3.  Applicable  to  Courts  of  District  of  Columbia,  497. 
II.  Congress  Without  Power  to  Deprive  of  Right,  497. 

III.  Government  Bound  by  the  Provision,  498. 

IV.  In  Suits  at  Common  Law,  498. 

1.  Applicable  to  Rights  and  Remedies  Peculiarly  Legal,  498. 

2.  Contradistinction  to  Equity  and  Admiralty  Jurisprudence,  498. 

3.  Matters  of  Fact  in  Equity  Proceedings,  499. 

a.  In  General,  499. 

6.  Chancery  Power  to  Summon  a  Jury,  500. 

4.  Adequate  Remedy  at  Law,  500. 

5.  Under  Bankruptcy  Ad,  501. 

6.  Suits  Against  the  Government,  501. 

7.  Action  for  Damages  under  Anti-Trust  Act,  501. 

8.  Claim  Against  Municipal  Corporation,  501. 

9.  Proceeding  in  Rem  for  Forfeiture,  502. 

10.  Seizures  of  Land  under  the  Revenue  Laws,  502. 

11.  Information  for  Enforcement  of  Penalty,  502. 

12.  Condemnation  Proceedings,  503. 

13.  For  Possession  of  Real  Estate,  503. 

14.  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment,  503. 

15.  Action  in  Tort  Against  a  Receiver,  503. 

16.  Suit  by  Receiver  to  Recover  Balance  Due  on'  Subscription  to  Stock, 

503. 

17.  Claim  Against  a  Decedent's  Estate,  504. 

18.  Suit  by  Assignee  of  a  Fund,  504. 

19.  Cancellation  of  Naturalization  Certificate,  504. 

20.  Suspension  of  Pilot  for  Negligence,  504. 

21.  Return  of  Fugitive  Slave,  504. 

V.  Magistrate's  Jurisdiction  Over  $20,  with  Right  op  Appeal,  505. 
VI.  Right  of  Trial  by  Jury,  505. 

1.  Trial  by  Jury  Before  a  Justice  of  the  Peace,  505. 

2.  Finding  of  Issues  of  Fact  by  the  Court,  505. 

3.  Directing  a  Verdict,  505. 

4.  Comments  by  the  Court  on  the  Evidence,  506, 
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5.  Adoption  of  State  Remedies,  506. 

a.  In  General,  506. 

b.  Blending  of  Legal  and  Equitable  Remedies,  507. 

c.  Compulsory  References,  507. 

6.  Summary  Judgment  Against  Surety  on  Appeal  Bond,  508. 

7.  Matters  of  Account  Referred  to  Auditor,  508. 

8.  Unanimity  in  Finding  a  Verdict,  508. 

9.  Requiring  Payment  of  Jury  Fee  in  Advance,  509. 

10.  Assessment  of  Damages  upon  Default,  509. 

11.  Judgment  in  Absence  of  Affidavit  of  Defense,  509. 

12.  Prima  Facie  Effect  of  Findings  of  Interstate  Commerce  Com- 

mission, 510. 

13.  Failure  to  Produce  Papers  as  a  Confession  of  Allegations,  510. 

14.  Questions  of  Fact  as  to  Negligence,  510. 

15.  Specific  Answers  to  Special  Interrogatories,  511. 

16.  Question  of  Construction  of  a  Patent,  511. 

17.  Finality  of  Decisions  of  Customs  Appraisers,  511. 

18.  Prohibiting  Suits  to  Restrain  Assessment  of  Taxes,  511. 

19.  Arrest  and  Bail,  512. 

20.  Wager  of  Law,  512. 

21.  Waiver  of  Right,  512. 

a.  In  General,  512. 

&.  Presumption  Against  Waiver,  512. 

VII.  Facts  Re-examined  Only  According  to  Rules  of  Common  Law,  513. 

1.  In  General,  513. 

2.  Right  to  Dismiss  Action  After  Disagreement  of  Jury,  514. 

3.  Control  of  Court  Over  Verdict,  514. 

a.  In  General,  514. 

b.  Weight  and  Sufficiency  of  Evidence  for  the  Jury,  515. 

c.  Decision  on  Motion  for  New  Trial  Dependent  on  Remission 

of  Part  of  Verdict,  bib. 

d.  As  to  Causes  Transferred  on  Abolishing  Courts,  516. 

4.  Entering  Judgment  for  Defendant  Notwithstanding  Verdict,  516. 

5.  Courts  of  Appeal  Without  Jurisdiction  to  Re-examine  Facts,  516. 

6.  On  Removals  from  State  Courts,  517. 

a.  After  Trials  in  State  Courtsf  517. 

(1)  In  General,  517. 

(2;  When  New  Trial  Granted,  517.  • 

b.  On  Writ  of  Error  from  United  Stales  Supreme  Court,  517. 

I.  To  What  Courts  Applicable 

1.  Not  Applicable  to  Actions  in  State  Courts. —  This  article  relating  to 
trials  by  jury  applies  only  to  courts  sitting  under  authority  of  the  United 
States, 
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Pearson  v.  Yewdall,  (1877)  95  U.  S. 
294,  24  U.  S.    (L.  ed.)    436. 

That  this  amendment  is  not  a  limita- 
tion on  the  powers  of  the  state,  see  also 
the  following  oases: 

United  States. —  St.  Louis,  etc,  Land 
Co.  i\  Kansas  City,  (1916)  241  U.  S. 
419,  36  S.  Ct.  647,  60  U.  S.  (L.  ed.) 
1072;  Ohio  r.  Dollison,  (1904)  194  U.  S. 
447,  24  S.  Ct.  703,  48  U.  S.  (L.  ed.)  1062; 
Bolln  v.  Nebraska,  (1900)  176  U.  S.  87, 
20  S.  Ct.  287,  44  U.  S.  (L.  ed.)  382; 
affirming  (1897)  51  Neb.  581,  71  N.  W. 
444;  Brown  t\  New  Jersey.  (1899)  175 
U.  S.  174,  20  S.  Ct.  77,  44  U.  S.  (L.  ed.) 
122;  Brown  r.  Walker,  (1896)  161  U.  S. 
606,  16  S.  Ct.  644,  40  U.  S.  (L.  ed.)  819, 
affirming  (1895)  70  Fed.  46;  Monongahela 
Nav.  Co.  t?.  U.  S.,  (1893)  148  U.  S.  324, 
13  S.  Ct.  622,  37  U.  S.  (L.  ed.)  463; 
McElvaine  t\  Brush,  (1891)  142  U.  S. 
158,  12  S.  Ct.  155,  35  U.  S.  (L.  ed.)  971; 
Eilenbecker  v.  Plymouth  County,  (1890) 
134  U.  S.  34,  10  S.  Ct.  424,  33  U.  S.  (L. 
ed.)  801;  Spies  v.  Illinois,  (1887)  123 
U.  S.  131,  166,  8  S.  Ct.  21,  22,  31  U.  S. 
(L.  ed.)  80;  Walker  v.  Sauvinet,  (1875) 
92  U.  S.  93,  23  U'.  £.•  (L.  ed.)  678;  Ed- 
wards r.  Elliott,  (1874)  21  Wall.  552, 
557,  22  U.  S.  (L.  ed.)  487;  Justices  v. 
Murrav,  (1869)  9  Wall.  277,  19  U.  S. 
(L.  ed.)  658;  Fox  v.  Ohio,  (1847)  5  How. 
410,  434,  12  U.  S.  (L.  ed.)  213;  Barron 
v.  Baltimore,  (1833)  7  Pet.  243,  247,  8 
U.  S.  (L.  ed.)  672;  Livingston  v.  Moore. 
(1833)  7  Pet.  551,  8  U.  S.  (L.  ed.)  751; 
Gibson  v.  Bellingham,  etc.,  R.  Co.,  (1914) 
213  Fed.  488;  U.  S.  v.  Rhodes,  (1866)  1 
Abb.  (U.  S.)  28,  27  Fed.  Cas.  No.  16,151; 
U.  S.  t\  Hall,  (1871)  3  Chicago  Leg.  N. 
260,  26  Fed.  Can.  No.  15,282. 

Alabama. — Boring  v.  Williams,  (1850) 
17  Ala,  516. 

Colorado. —  Huston  v.  Wads  worth. 
(1880)    5  Colo.  213. 

Connecticut — Gray  v.  Mossman,  (1017) 
91  Conn.  430,  99  Atl.  1062;  Colt  v.  Eves, 
(1837)  12  Conn.  251;  State  v.  Phelps. 
Super.  Ct.  Hartford  County,  Sept.  T.  1816 

Florida.—  Florida  East  Coast  R.  Co. 
t\  Hayes,  (1914)  67  Fla.  101,  64  So.  504; 
Kinkaid  v.  Jackson,  (1913)  66  Fla,  378, 
63  So.  706. 


Georgia. —  Foster  t\  Jackson,  (1876) 
57  Ga.  206. 

Illinois.—  Keith  v.  Henkleman,  (189?, 
173  111.  143,  50  X.  E.  692. 

Indiana. —  Lake  Erie,  etc.,  R.  Co.  •• 
Heath,   (1857)    9  Ind.  55S. 

Iowa. —  Gatton  r.  Chicago,  etc.,  R.  Co, 
(1895)  95  la.  148,  63  N.  W.  589,  28  Am. 
St.  Rep.  556. 

Louisiana. —  New  Orleans  r.  Le  Blanc, 
(1915)  139  La.  113,  71  So.  248:  Mauria 
v.  Martinez,  (1818)  5  Mart.  432;  State  c. 
Kennard,   (1873)    25  La.  Ann.  240. 

Massachusetts. —  Bothwell  r.  Boston 
Elevated  Rv.  Co..  (1913)  215  Mass.  467, 
102  X.  E.  C35,  Ann.  Cas.  1914D  275,  L 
R.  A.  1917F  167. 

Montana. —  Cunningham  i*.  Northwest- 
ern Imp.  Co.,  (1911)  44  Mont.  180,  119 
Pac.  554. 

New  York. —  Middleton  r.  Whitridre, 
(1915)  213  N.  Y.  499,  108  N.  E.  192, 
Ann.  Cas.  1916C  856;  Murphy  r.  Pwple, 
(1824)  2  Cow.  815;  Jackson  r.  Wood, 
(1824)  2  Cow.  819,  note;  Lee  r.  Tillot- 
son,  (1840)  24  Wend.  337;  Livingston  r. 
New  York,  (1831)  8  Wend.  85,  100;  In  re 
Newoomb,   (1891)    18  N.  Y.  16. 

Oklahoma. —  Adams  r.  Iten  Biscuit  Co., 
(Okla.  1917)  162  Pac.  938;  St.  Louis, 
etc.,  R.  Co.  v.  Brown,  (1914)  45  Okla. 
143,  144  Pac.  1075. 

Rhode  Island.—  State  r.  Paul,  (1858) 
5  R.  I.  185,  196;  SUite  r.  Keeran,  (185S) 
5  R.  I.  497;  In  re  Fitzpatrick,  (1888)  16 
R.  I.  60,  11  Atl.  773;  In  re  Condemna- 
tion of  Certain  Land,  etc.,  (1895)  19 
R.   I.   326,  33  Atl.  448. 

Tennessee. —  State  c.  Norvell,  (1917) 
137  Tenn.  82.  191  S.  W.  536. 

Texas.—  White  r.  White,  (Tex.  Civ. 
App.  1916)    183  S.  W.  369. 

Vermont. —  Hall  t\  Armstrong,  (1893) 
65  Vt.  424.  26  Atl.  592,  20  L.  R.  A.  366; 
State  r.  Kcvcs,  (1836)  8  Vt.  57;  Hunt- 
ington t\  Bishop,   (1832)   5  Vt.  193. 

Wash  ington. —  Dona  ldson  v.  Great 
Northern  R.  Co.,  (1916)  89  Wash.  161, 
154  Pac.  133;  State  «.  Mountain  Timber 
Co.,  (1913)  75  WtLsh.  581,  135  Pac  646. 
L.  R.  A.  1917D  10. 


Trial  in  federal  court  tinder  state  statute.-—  To  the  contention  that  a  state 
Workmen's  Compensation  Act  violates  this  amendment  in  denying  the 
right  to  trial  by  jury,  in  so  far  as  it  must  be  followed  in  the  federal  courts 
in  cases  that  are  within  its  provisions,  the  court  said:  "  So  far  as  private 
rights  of  action  are  preserved,  this  is  no  doubt  true ;  but,  with  respect  to 
those,  we  find  nothing  in  the  act  that  excludes  a  trial  by  jury  as  between 
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employee  and  employer,  the  act  abolishes  all  right  of  recovery  in  ordinary 
cases,  and  therefore  leaves  nothing  to  be  tried  by  jury." 

Mountain  Timber  Co.  tx  Washington,  (1917)  24a  U.  S..219,  37  S.  Ct.  260,  61  U.  & 
(L.  ed.)  685,  Ann.  Cas.  1917D  642. 

In  state  courts  administering  federal  statutes. —  In  a  suit  in  a  state  court 
brought  under  the  federal  employers'  liability  act,  state  practice  may  be 
observed,  and  a  verdict  by  less  than  twelve  jurors  as  permitted  by  state 
statute,  does  not  violate  this  clause. 


Minnesota,  etc.,  B.  Go.  1>.  Bombolis, 
(1916)  241  U.  S.  211,  36  S.  a.  595,  60 
U.  S.  (L.  ed.)  961,  Ann.  Cas.  1916E  505, 
L.  R.  A.  1917A  86;  St.  Louis,  etc.,  R. 
Co.  v.  Brown,  (1916)  241  U.  S.  223,  36 
S.  Ct  602,  60  U.  &  (L.  ed.)  966;  Chesa- 
peake, etc,  R.  Co.  v.  Carnahan,  (1916) 
241  U.  S.  241,  36  S.  Ct.  594,  60  U.  S.  (L. 
ed.)  979;  Louisville,  etc.,  R.  Co.  v.  Stew- 
art, (1916)  241  U.  S.  261,  36  8.  Ct.  586, 
60  U.  S.    (L.  ed.)   989;  Chesapeake,  etc., 


R.  Co.  v.  Kelly,  (1916)  241  U.  S.  485, 
36  S.  Ct.  630,  60  U.  S.  (L.  ed.)  1117,  L.  R. 
A.  191 7F  367;  Chesapeake,  etc.,  R.  Co.  t\ 
Qainey,  (1916)  241  U.  S.  494,  36  8.  Ct. 
633,  60  U.  &.  (L.  ed.)  1124;  Louisville, 
etc.,  R.  Co.  t.  Thomas,  (1916)  170  Ky.  145, 
185  S.  W.  840;  Cincinnati,  etc.,  R.  Co.  v. 
Claybourne,  (1916)  169  Ky.  315,  183  S.  W. 
903;  Chesapeake,  etc.,  R.  Co.  t\  Korn- 
hoff,  (1915)  167  Ky.  353,  180  S.  W. 
523. 


2.  Applicable  to  Territorial  Courts. —  The  provisions  relating  to  the 
right  of  trial  by  jury  in  suits  at  common  law  apply  to  the  territories  of  the 
United  States. 


Thompson  v.  Utah,  (1898)  170  U.  S. 
346,  18  S.  Ct.  620,  42  U.  S.  (L.  ed.) 
1061.  See  also  Oallan  t?.  Wilson,  (1888) 
127  U.  S.  550,  8  S.  Ct.  1301,  32  U.  S. 
(L  ed.)  223;  Wh&llon  v.  Bancroft,  4 
Minn.  109;  Choctaw  Electric  Co.  v.  Clark, 
(1911)  28  Okla,  399,  114  Pac.  730.  But 
see  Walker  v.  New  Mexico,  etc.,  R.  Co., 
(1893)   7  N.  M.  287,  34  Pac.  43. 

This  article  is  in  force  in  all  the  or- 
ganised territories  of  the  United  States. 
Kennon  t?.  Gilmer,  (1889)  131  U.  S.  28, 
9  S.  Ct.  696,  33  U.  S.   (L.  ed.)    110. 

A  territorial  statute  prohibiting  a  trial 
by  jury  in  matters  of  fact  on  which  cer- 
tain suits  were  founded  is  void  when 
the  organic  law  of  the  territory  by  ex- 


press provision  and  by -reference  extends 
the  laws  of  the  United  States  over  the 
territory  so  far  as  they  are  applicable. 
Webster  v.  Reid,  (1850)  11  How.  460, 
13  U.  S.  (L.  ed.)  761.  See  also  Bradford 
v.  Territory,  (1893)  1  Okla.  371,  34  Pac. 
66. 

In  an  action  commenced  in  a  territory 
before  admission  to  statehood,  the  right 
to  a  \»rdict  of  a  jury  of  twelve  is  se- 
cured by  a  provision  in  the  enabling  act 
that  "no  existing  rights,  actions,,  suits, 
proceedings,  contracts  or  claims  shall  be 
affected  by  the  change  in  the  form  of  gov- 
ernment, but  all  shall  continue  as  if  no 
change  in  the  form  of  government  had 
taken  place."  Singleton  v.  Kennamer, 
(1910)    27  Okla.   564,   112  Pac,   1026. 


3.  Applicable  to  Courts  of  District  of  Columbia. —  The  provisions  secur- 
ing the  right  of  trial  by  jury,  whether  in  civil  or  criminal  cases,  are 
applicable  to  the  District  of  Columbia. 

Capital  Traction  Oo.  r.  Hof,  (1899)  174  U.  S.  5,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.) 
873,  affirming  U.  S.  v.  O'Neal,  (1897)    10  App.  Cas.   (D.  C.)   205. 

n.  Congress  Without  Power  to  Deprive  of  Bight 

Congress  has  no  power  under  the  Constitution  to  deprive  a  suitor  of  this 
right,  by  declaring  .that  a  case  not  properly  within  the  jurisdiction  of  the 
II  F.  S.  A.— 17 
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admiralty,  shall  be  treated  and  dealt  with  according  to  the  known  princi- 
ples of  courts  of  admiralty. 

U.  S.  I?.  One  Hundred  and  Thirty  Barrels  Whisky,    (1865)    1   Bond    (U.  S.)  5S7, 
27  Fed.  Cas.  No.  15,938. 


m.  Government  Bound  by  the  Provision 

The  government  is  as  much  bound  by  this  provision  as  any  other  party 
who  may  desire  to  collect  a  debt. 


Claim  of  Reside,  (1858)  9  Op.  Atty.- 
Gen.  197,  advising  that,  a  judgment  hav- 
ing been  recovered  against  the  United 
States,  which  an  Act  of  Congress  de- 
clared to  be  due  and  directed  the  secre- 
tary of  the  treasury  to  pay,  the  secretary 
of  the  treasury  has  no  authority  to  with- 
hold a  portion  of  the  money  thus  ordered 


to  be  paid,  on  the  ground  that  the  plain- 
tiff was  indebted  to  the  government  on 
other  transactions  separate  from  and  in- 
dependent of  his  judgment,  which  in- 
debtedness had  not  been  reduced  to  judg- 
ment. See  infra,  Suits  Against  the  Gov- 
ernment, p.  501. 


IV.  In  Suits  at  Common  Law 

1.  Applicable  to  Bights  and  Remedies  Peculiarly  Legal. —  This  pro- 
vision should  be  understood  as  limited  to  rights  and  remedies  peculiarly 
legal  in  their  nature,  and  such  as  it  was  proper  to  ascertain  in  courts  of 
law  and  by  the  appropriate  modes  and  proceedings  of  courts  of  law. 


Shields  v.  Thomas,  (1855)  18  How.  262, 
15  U.  S.  (L.  erf.)   368. 

This  amendment  is  a  provision  exclu- 
sively for  cases  at  common  law.  Motte 
v.  Bennett,  (1849)  2  Fish.  Pat.  Cas.  642, 
17  Fed.  Cas.  No.  9,884.  See  also  Keith 
v.  Henkleman,  (1898)  173  III.  143,  50 
N.  B.  692. 


Suit  to  contest  a  wiU. — A  suit  brought 
to  contest  a  will  on  the  ground  of  for- 
gery is  not  one  at  common  law.  Cart- 
wright  v.  Holcomb,  (1908)  21  Okla.  548, 
97  Pac  385. 


2.  Contradistinction  to  Equity  and  Admiralty  Jurisprudence.— The 

phrase  "  common  law  "  found  in  this  clause  is  used  in  contradistinction  to 
equity  and  admiralty  and  maritime  jurisprudence. 


Parsons  v.  Bedford,  (1830)  3  Pet.  446, 
7  U.  8.  (L.  ed.)  732,  wherein  the  court 
said :  "  In  civil  causes  in  courts  of 
equity  and  admiralty,  juries  do  not  in- 
tervene, and  courts  of  equity  use  the  trial 
by  jury  only  in  extraordinary  oases  to 
inform  the  conscience  of  the  court. 
When,  therefore,  we  find  that  the  amend- 
ment requires  that  the  right  of  trial  by 
jury  shall  be  preserved  in  suits  at  com- 
mon law,  the  natural  conclusion  is  that 
this  distinction  was  present  to  the  minds 
of  the  framers  of  the  amendment.  By 
common  law,  they  meant  what  the  Con- 
stitution denominated  in  the  third  ar- 
ticle, 'law;'  not  merely  suits  which  the 
common  law  recognized  among  its  old 
and    aettled    proceedings,    but    suits    in 


which  legal  rights  were  to  be  ascertained 
and  determined,  in  contradistinction  to 
those  where  equitable  rights  alone  were 
recognized,  and  equitable  remedies  were 
administered;  or  where,  as  in  the  ad- 
miralty, a  mixture  of  public  law  and  of 
maritime  law  and  equity  was  often  found 
in  the  same  suit.  Probably  there  were 
few,  if  any,  states  in  the  Union,  in  which 
some  new  legal  remedies  differing  from 
the  old  common-law  forms  were  not  in 
use;  but  in  which,  however,  the  trial 
by  jury  intervened,  and  the  general  regu- 
lations in  other  respects  were  according 
to  the  course  of  the  common  law.  Pro- 
ceedings in  cases  of  partition,  and  of 
foreign  and  domestic  attachment,  might 
be  cited   as   examples  variously  adofisd 
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.1  modified.  In  a  just  sense,  the  amend- 
ent  then  may  well  be  construed  to  em- 
brace all  suits  which  are  not  of  equity 
and  admiralty  jurisdiction,  whatever  may 
be  the  peculiar  form  which  they  may 
sstume  to  settle  legal  rights."  See  also 
U.  &  v.  The  Steamboat  The  Queen, 
(1870)  4  Ben,  (U.  S.)  237,  27  Fed.  Cas. 
No.  16,107,  affirmed  (1873)  11  Blatch. 
(U.  S.)  416,  27  Fed.  Cas.  Xo.  16,108; 
Scott  v.  Billgerry,  (1866)  40  Miss.  119; 
Bradford  v.  Territory,  (1893)  1  Okla. 
370,  34  Pac.  66. 

Chancery  jurisdiction  as  at  time  of 
adoption  of  Constitution. —  A  right  con- 
ferred by  the  Constitution,  as  that  of 
trial    by    jury,    given    by    the    Seventh 


Amendment,  does  not  restrict  or  affect  the 
jurisdiction  of  a  chancery  court  as  it 
existed  at  the  time  of  the  adoption  of 
the  Constitution.  Ross-Meehan  Brake 
Shoe  Foundry  Co.  v.  Southern  Malleable 
Iron  Co.,  (1896)   72  Fed.  960. 

Common  law  not  made  a  part  of  the 
national  jurisprudence. —  This  amendment 
establishes  the  right  of  trial  by  jury,  so 
far  as  the  method  of  trial  is  concerned, 
and,  in  defining  such  right,  speaks  of 
suits  at  common  law  as  distinguished 
from  those  in  equity,  and  does  not  make 
the  common  law  a  part  of  the  national 
jurisprudence.  Gatton  v.  Chicago,  etc., 
R.  Co.,  (1895)  95  la.  148,  63  N.  W.  589, 
28  L.  R.  A.  556. 


Civil  cases  in  admiralty  are  not  embraced  in  this  amendment.  Concurrent 
jurisdiction  at  common  law  and  in  admiralty  does  not  imply  exclusion  of 
jurisdiction  from  tribunals  in  cases  admitted  to  have  been  cases  in  admir- 
alty, without  trial  by  jury. 


Waring  v.  Clarke,  (1847)  5  How.  460, 
12  U.  S.  (L.  ed.)  226. 

This  amendment  excludes  the  jurisdic- 
tion of  admiralty  over  contracts  regulated 
by  the  common  law;  suits  upon  such  con- 


tracts are  appropriately  "  suits  at  com- 
mon law  "  within  the  terms  of  the  amend- 
ment, and  are  cognizable  only  in  courts  of 
common  law.  Bains  v.  The  Schooner 
James  and  Catherine,  (1832)  Baldw.  (U. 
S.)  544,  2  Fed.  Cas.  No.  756. 


3.  Matters  of  Fact  in  Equity  Proceedings  —  a.  In  General. —  The  right 
of  trial  by  jury,  considered  as  an  absolute  right,  does  not  extend  to  cases  of 
equity  jurisdiction.  If  it  be  conceded  or  clearly  shown  that  a  case  belongs 
to  this  class,  the  trial  question  involved  in  it  belongs  to  the  court  itself,  no 
matter  what  may  be  its  importance  or  complexity.  In  an  action  against  a 
receiver,  the  leaving  of  all  questions  relating  to  the  liability  of  the  receiver 
in  the  hands  of  the  court  appointing  him,  does  not  deprive  persons  having 
claims  against  the  insolvent  corporation  or  the  receiver  of  the  constitu- 
tional right  to  a  trial  by  jury. 


Barton  r.  Barbour,  (1881)  104  U.  S. 
133,  26  U.  S.  (L.  ed.)  672.  See  also 
Bien  r.  Robinson,  (1908)  20S  U.  S.  423, 
28  S.  Ct.  379,  52  U.  S.  (L.  wl.  j  556; 
Kelson  t?.  Steele,  (1906)  12  Idaho  762, 
88  Pac.  95. 

If  a  bUl  has  equity  in  it  then  there  is 
no  right  to  trial  by  jury.  When  a  suit 
is  brought  in  which  the  bill  alleges  that 
a  defendant  has  fraudulently  assigned, 
conveyed,  or  transferred,  and  attempted 
fraudulently  to  convey,  assign,  and  trans- 
fer to  various  persons,  property,  with  in- 
tent to  hinder  and  defraud  the  complain- 
ants and  other  creditors,  the  main  ques- 
tion  U  the  setting  aside   of  fraudulent 


transfers  of  property  which  stand  in  the 
way  of  legal  remedies,  and  subjecting  such 
property  to  the  payment  of  debts  accord- 
ing to  equity  and  good  conscience.  Where 
questions  of  amount  are  involved,  aB  in 
this  case  and  the  common  cases  of  fore- 
closure of  a  mortgage,  the  reference  for 
such  finding  is  to  a  master,  according  to 
the  practice  of  courts  of  chancery  in  such 
cases.  Buford  v.  Holley,  (1886)  28  Fed. 
681. 

When  recourse  is  had  to  an  equitable 
proceeding  to  avoid  a  multiplicity  of 
suits  in  which  there  exist  certain  equities 
common  to  all  the  complainants,  this 
amendment  does  not  apply  in  the  deter- 
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mination    of    matters    of    fact    involved.  to    order    payments    for    injury    due  to 

Home  Ins.  Oo.  v.  Virginia-Carolina  Chem-  freight;  compensate  shippers  for  damages 

ical  Co.,    (1901)    109  Fed.  691.  sustained   on   account   of   nondelivery  of 

goods,  and  make  reparation  to  persons  for 
On  a  bill  to  foreclose  a  railroad  corpora-  injuries  inflicted  by  the  negligent  or 
tion  mortgage,  the  court  has  jurisdiction  wrongful  action  of  its  servants;  and  the 
over  the  whole  subject-matter  of  the  liti-  court  can,  in  its  discretion,  in  order  to  a 
gation,  and  authority  to  hear  and  deter-  discharge  of  its  duties,  call  in  a  jury, 
mine  all  collateral  issues  that  might  be  invoke  the  assistance  of  a  master,  or  take 
involved  in  the  controversy.  The  court  such  other  steps  for  a  judicial  ascertain- 
has  power  to  appoint  a  receiver,  and  to  ment  of  the  facts  as  it  might  regard  moat 
order  him  to  operate  the  road;  to  employ  appropriate  in  the  particular  case.  Ken- 
operatives  and  fix  their  wages;  contract  nedy  t?.  Indianapolis,  etc.,  R.  Co.,  (1880) 
for  the  carry ing  of  freight  and  passengers ;  3  Fed.  105. 

6.  Chancery  Power  to  Summon  a  Jury. —  Chancery  may  order  an  issue 
to  be  tried  at  law  to  help  itself  as  to  facts,  .and  retried,  if  dissatisfied  with 
the  verdict,  or  it  may  decide  facts  for  itself. 

Woodworth  v.  Rogers,  (1847)  3  Woodb.  The    constitutional    right    of    trial  by 

AM.  (U.  S.)   135  Fed.  Cas.  No.  18,018.  jury  applies  only  to  actions  at  common 

law.    In  suits  in  equity  an  inquiry  by  the 

Sending   fasues    out   of    chancery   does       jury  depends  upon  the  discretion  of  the 

not  meet  or  secure  the  right  to  trial  by       court.      Ely    v.   Monson,    etc.,    Mfg.   Co., 

ury  as  guaranteed  by  this  amendment.        (1860)  4  Fish.  Pat.  Cas.  64,  8  Fed.  Cas. 


J" 

N. 


ew  Jersey  Land,  etc.,  Co.  v.  Gardener       No.  4,431. 
Lacy  Lumber  Co.,    (1911)    190  Fed.  861. 

Where  the  ascertainment  of  the  plaintiff's  demand  is  by  action  at  law,  the  fact 

that  the  chancery  court  has  power  to  summon  a  jury  on  occasion  cannot  he 

regarded  as  the  equivalent  of  the  right  of  trial  by  jury  secured  by  this 

amendment. 

Cates  v.  Allen,  (1893)  149  U.  S.  459,  13  S.  Ct.  883,  977,  37  U.  S.  (L.  ed.)  804. 
See  also  Child*  v.  Missouri,  ate,  R.  Co.,  (1915)  221  Fed.  219. 

4.  Adequate  Remedy  at  Law. —  This  provision  of  the  Constitution  pre- 
serves the  right  of  jury  trial  against  any  infringement  by  any  department 
of  the  government,  and  section  723,  R.  S.,  prohibits  all  courts  of  the  United 
States  from  Sustaining  suits  in  equity  where  the  remedy  is  complete  at 
law. 

Smith  v.  American  Nat.  Bank,   (1898)  (2)  by  authorizing  courts  to  exercise,  or 

89    Fed.    838,    wherein    the    court    said:  by  their  assumption  of,  equity  or  admi- 

"  The  effect  of  this  provision  is  to  declare  ralty  jurisdiction  over  cases  at  law/* 
that  the  right  of  trial  by  jury  shall  de- 
pend neither  on  legislative  nor  judicial  If  the  remedy  at  law  is  speedy  and 

discretion.     In  the  absence  of  this  pro-  adequate,  a  party  cannot  avail  himself  of 

vision,    this    right    might    be    impaired  a   remedy  in   equity  created  by  a  state 

(1)  by  the  organization  of  courts  in  such  statute.    Whitehead  v.  Entwhistle,  (1886) 

manner  as  not  to  secure  it  to  suitors;  27  Fed.  780. 

Duty  of  court  ex  mero  motn  to  give  effect  to  constitutional  right. —  Under  the 
Constitution  and  Acts  of  Congress,  the  federal  courts  cannot  take  jurisdic- 
tion in  equity  when  there  is  a  plain,  adequate,  and  complete  remedy  at  law : 
and  although  objection  to  the  jurisdiction  in  equity  of  a  national  court  it* 


Amendment  VII]  CONSTITUTION  '601 

not  made  by  demurrer,  plea,  or  answer,  or  suggested  fey  counsel,  it  is  the 
duty  of  the  court,  where  it  clearly  exists,  to  recognize  of  its  own  motion 
and  to  give  it  effect. 
Indian  Land,  etc.,  Co.  V.  Shoenfelt,  (1905)   135  Fed.  484. 

5.  Under  Bankruptcy  Act. —  The  provision  in  the  Bankruptcy  Act  of 
1898,  authorizing  the  court,  on  the  petition  of  the  trustee  or  of  any  creditor, 
to  re-examine  the  reasonableness  of  a  fee  paid  to  an  attorney  for  services  to 
be  rendered  in  contemplation  of  filing  a  petition  in  bankruptcy,  does  not 
deprive  the  parties  of  rights  secured  by  this  amendment. 

In  re  Wood,  (1908)  210  U.  S.  246,  28  fraud  was  raised,  he  has  voluntarily 
6.  Ct.  621,  52  U.  S.  (L.  ed.)   1046.  sought  a  quorum  where  the  procedure  of 

equity   obtains   and    has   waived    a    jury 

When  a  creditor  flies  his  claim  in  bank-  trial.  In  re  Standard  Telephone,  etc., 
ruptcy,  with  respect  to  which  an  issue  of       Co.,   (1907)    157  Fed.  106. 

6.  Suits  Against  the  Government. —  Suits  against  the  government  in  the 
Court  of  Claims  are  not  suits  at  common  law  within  the  true  meaning  of 
this  amendment.  The  government  cannot  be  sued  except  with  its  own  con- 
sent. It  can  declare  in  what  court  it  may  be  sued  and  prescribe  the  forms 
of  pleading  and  the  rules  of  practice  to  be  observed  in  such  suit,  and  it  may 
restrict  the  jurisdiction  of  the  court  to  the  consideration  of  only  certain 
classes  of  claims  against  the  United  States;  and  an  Act  of  Congress  refer- 
ring to  the  trial  of  a  cause  in  which  the  government  may  plead  against  the 
claimant  in  the  Court  of  Claims  any  set-off,  counterclaim,  claim  for  dam- 
ages, or  other  demand,  and  providing  that  the  court  shall  hear  and  deter- 
mine such  claim  and  demand,  both  for  and  against  the  government  and  the 
claimant,  is  not  repugnant  to  this  amendment. 

McBlrath  t?.  U.  S.,  (18S0)  102  U.  S.  440.  26  U.  S.  (L.  ed.)  189,  affirming  (1876) 
12  Ct.  CI.  312.    See  supra,  Government  Bound  by  the  Provision,  p.  498. 

7.  Action  for  Damages  Under  Anti-trust  Act. — An  action  for  damages 
for  injuries  received  from  an  alleged  conspiracy  and  combination,  brought 
under  the  Act  of  July  2,  1890,  known  as  the  "  Sherman  Anti-Trust  Act," 
is  one  at  law,  and  the  parties  are  entitled  to  a  jury  trial. 

Meeker  r.  Lehigh  Valley  R.  Co.,   (1908)    162  Fed.  354. 

8.  Claim  Against  Municipal  Corporation.— A  territorial  statute  creat- 
ing a  special  tribunal  for  hearing  and  deciding  upon  claims  against  a 
municipal  corporation,  which  have  no  legal  obligation,  and  which  therefore 
could  not  be  enforced  in  a  court,  but  which  the  legislature  thinks  have  suffi- 
cient equity  and  are  based  upon  a  sufficiently  strong  moral  obligation  to 
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make  it  proper  for  it  to  provide  for  their  investigation  and  for  the  pay- 
ment of  such  as  are  decided  to  be  proper,  by  taxation  upon  property  sit- 
uated in  the  city,  does  not  violate  this  amendment  for  failing  to  make  pro- 
vision for  a  trial  by  jury  in  ascertaining  the  facts,  as  the  proceeding  is  not 
in  the  nature  of  a  suit  at  common  law. 

Guthrie  Nat.  Bank  v.  Guthrie,  (1809)  173  U.  S.  534,  19  S.  Ct.  513,  43  U.  S.  (L.  ed.) 
796. 

9.  Proceeding  in  Bern  for  Forfeiture. —  In  a  proceeding  in  rem  for  the 
forfeiture  of  property  alleged  to  have  been  manufactured  and  sold  in  viola- 
tion of  the  internal-revenue  law,  the  claimants  are  entitled  to  the  inter- 
vention of  a  jury.  In  declaring  that  the  proceeding  should  be  in  the  nature 
of  a  proceeding  in  rem,  Congress  did  not  intend  to  confer  admiralty  juris- 
diction in  the  sense  of  requiring  that  the  cases  should  be  tried  as  cases  of 
strict  admiralty  jurisdiction,  but  intended  to  provide  for  a  summary  and 
effective  mode  of  enforcing  the  Acts  of  Congress.  The  thing  —  the  prop- 
erty subject  to  forfeiture  —  is  to  be  seized  and  held  in  possession  subject  to 
the  action  of  the  court. 

U.  S.  i>.  One  Hundred  and  Thirty  Bar-  diet  of  a  jury,  under  due  process  of  law, 

rels  Whiaky,  (1865)   1  Bond  (U.  S.)   587,  in  a  proceeding  in  which  he  is  in  some 

27  Fed.  Oas.  No.  15,938.  manner   a  party,   having   opportunity  to 

be  heard,  and  having  a  day  in  court  Con- 
While  in  actions  in  rem  in  admiralty  demnations  and  forfeitures  are  unknown 
property  in  the  nature  of  ships. may  be  in    the    practice    of    the    United    States 
divested  from  an  owner  without  the  ver-  courts,    except   upon   specific    proceedings 
diet  of  a  jury,  yet  in  any  proceeding  at  against  the  property,  and  after  the  .ver- 


common  law,  even  proceedings  in  rem,  a       diet  of  a  jury.    The  J.  W.  French,  (1882) 
citizen  of  the   United    States   cannot   be       13  Fed.  924. 
divested  of  his  property  except  by  a  ver- 

10.  Seizures  on  Land  under  the  Revenue  Laws. —  In  cases  of  seizure 
made  on  land  under  the  revenue  laws,  the  District  Court  proceeds  as  a 
court  of  common  law  according  to  the  course  of  exchequer  on  informations 
in  rem,  and  the  trial  of  issues  of  fact  is  to  be  by  jury. 

The  Sarah,  (1803)   8  Wheat.  391,  5  U.  S.   (L.  ed.)   644. 

11.  Information  for  Enforcement  of  Penalty. —  In  an  action  on  an 
information  against  a  vessel  and  her  master  for  the  enforcement  of  a  penalty 
for  an  alleged  violation  of  the  revenue  laws,  the  master  is  entitled  to  a 
trial  by  jury,  where  the  suit  against  the  master  is  not  made  by  statute  cog- 
nizable in  admiralty,  nor  is  there  any  provision  that  the  penalty  may  be 
recovered  against  the  master  summarily  by  libel,  as  there  is  against  the 
vessel. 

.     U.  S.  v.  The  Steamship  The  Queen,   (1870)   4  Ben.   (U.  S.)    237,  27  Fed.  Cas.  No. 
16,107,  affirmed  (1873)    11  Bhitchf.   (U.  S.)  416,  27  Fed.  Cas.  No.  16,108. 
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12.  Condemnation  Proceedings. —  In  a  proceeding  to  condemn  certain 
lands  to  the  use  of  the  United  States,  this  amendment  does  not  entitle  the 
defendant  as  a  matter  of  right  to  a  trial  by  jury. 

U.  S.  17.  Engerman,  (1891)  46  Fed.  176.       what   damages   should   be   paid  him   as- 
sessed   through   the   medium   of   a   jury. 
In     a     condemnation    proceeding,     the       Beatty  i\  U.  S.,   (1913)   203  Fed.  620. 
owner  is  entitled  to  have  the  question  of 

13.  For  Possession  of  Real  Estate.— An  action  for  the  recovery  of  real 
estate  to  obtain  its  possession  and  enjoyment  is  one  in  which  both  parties 
have  a  constitutional  right  to  call  for  a  jury. 

Whitehead  v.  Shattuck,  (1891)   138  U.  S.  151,  11  S.  Ct.  276,  34  U.  S.  (L.  ed.)  873. 

14.  Ascertaining  Value  of  Land  and  Improvements  in  Ejectment. — 
Ascertaining  the  value  of  land  and  improvements,  after  a  judgment  in  favor 
of  the  plaintiff  in  an  ejectment  suit,  is  not  a  matter  which  was  solely  cog- 
nizable at  common  law,  and  a  statutory  procedure  which  dispenses  with  a 
jury  and  conforms  very  nearly  to  the  established  chancery  practice  may  be 
allowed. 

Leighton  v.  Young,    (1892)   52  Fed.  442. 

15.  Action  in  Tort  Against  a  Receiver. — A  railroad  corporation  issued 
a  large  number  of  bonds,  and  executed  a  mortgage  on  its  road,  franchise, 
and  property,  to  secure  their  payment ;  and,  having  failed  to  pay  the  inter- 
est as  it  accrued,  a  bill  was  filed  to  foreclose  the  security.  On  complain- 
ant's application  a  receiver  was  appointed  to  preserve  and  operate  the 
property  pendente  lite.  One  of  his  trains  ran  over  and  killed  a  person,  and 
the  administrator  filed  a  petition,  setting  forth  his  cause  of  action,  and 
demanded  a  trial  thereof  by  a  jury.  It  was  held  that  the  court  had  juris- 
diction in  equity  over  all  proceedings  connected  with  the  receivership,  and 
that  a  trial  by  a  jury  was  not  a  matter  of  right. 

Kennedy  r.  Indianapolis,  etc.,  R.  Co.,   (1880)    3  Fed.  97. 

16.  Suit  by  Receiver  to  Recover  Balance  Due  on  Subscription  to  Stock. 
— A  suit  by  a  receiver  to  recover  a  balance  due  on  a  subscription  to  capital 
stock,  which  is  a  dependent  and  auxiliary  bill  to  proceedings  to  wind  up  the 
company  as  an  insolvent  corporation,  can  be  maintained  in  a  court  of  equity, 
and  in  such  suit  the  defendant  cannot  invoke  the  constitutional  right  of 
trial  by  jury.  Jurisdiction  of  the  creditor's  suit  and  the  receivership 
draws  to  such  jurisdiction  all  litigation  necessary  to  completely  wind  up 
the  insolvent  corporation  and  distribute  its  effects  legally ;  and  the  consti- 
tutional provision  for  trial  by  jury  does  not  in  any  manner  restrict  or  affect 
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the  jurisdiction  of  the  chancery  court  as  it  existed  at  the  time  of  the  adop- 
tion of  the  Constitution. 

Ross-Meehan  Brake  Shoe  Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  (1896)  72 
Fed.  960. 

17.  Claim  Against  a  Decedent's  Estate. — A  claim  against  a  decedent's 
estate,  setting  up  an  individual  one-half  interest  in  a  mining  claim,  upon  an 
alleged  partnership  with  the  deceased,  was  held  not  to  be  a  common-law 
action  within  the  meaning  of  this  amendment. 

Esterly  v.  Rua,  (1903)   122  Fed.  613. 

18.  Suit  by  Assignee  of  a  Fund. —  Where  complainant  asks  for  the  pay- 
ment of  a  sum  of  money  concededly  in  the  defendant's  hands,  which  he 
alleges  has  been  duly  assigned  to  him,  and  there  is  no  ground  of  equitable 
jurisdiction  stated  in  the  bill  nor  any  equitable  relief  prayed  for,  the 
defendant  has  a  right  to  a  trial  by  jury. 

Brown  v.  Fletcher,  (1913)  206  Fed.  461. 

19.  Cancellation  of  Naturalization  Certificate. —  A  suit  brought  under 
'  the  naturalization  law  of  1906  to  set  aside  and  cancel  a  naturalization  cer- 
tificate as  fraudulently  afid  illegally  procured,  is  not  one  at  common  law. 

Luria  v.  U.  S.,  (1913)  231  U.  S.  9,  34  of  Congress  of  June  29,  1906,  to  cancel  a 
S.  Ct.  10,  58  U.  S.   (L.  ed.)    101.  certificate    of    naturalization    alleged   to 

have   been   obtained    by   fraud,   does  not 

Action  to  cancel  naturalization  certifi-  present  a  case  for  trial  by  jury.  U.  S.  & 
cate.— An  action  brought  under  the  Act       Miansour,  (1908)   170  Fed.  671. 

20.  Suspension  of  Pilot  for  Negligence. — A  statutory  proceeding  for 
the  suspension  of  a  pilot  on  the  ground  of  negligence  is  not  a  suit  at  com- 
mon law  within  the  meaning  of  this  amendment. 

Low  v.  Pilotage  Com'rs,   (1830)  R.  M.  Charlt.   (G*,)   302. 

21.  Return  of  Fugitive  Slave. — A  proceeding  under  the  statute  author- 
izing the  reclamation  of  fugitives  from  labor,  enacted  under  the  second 
section  of  Article  II.  of  the  Constitution,  is  not  strictly  a  proceeding  at 
common  law.  The  common  law  is  opposed  to  the  principle  of  slavery.  The 
proceeding  is  under  constitutional  and  statutory  provisions,  under  the 
forms  specially  provided,  and  not  according  to  the  course  of  the  common 
law. 

Miller  t\  McQuerry,  (1853)  6  McLean  (U.  S.)  469,  17  Fed.  Oas.  No.  9,583.  See  also 
Matter  of  Martin,  2  Paine   (U.  S.)    348,  16  Fed.  Cas.  No.  9,164. 
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V.  Magistrate's  Jurisdiction  Over  $20,  With  Bight  of  Appeal 

It  is  not  "  trial  by  jury,"  but  "  the  right  of  a  trial  by  jury,"  which  the 
amendment  declares  "  shall  be  preserved."  This  constitutional  right  is  not 
infringed  by  a  statute  which  sets  the  pecuniary  limit  of  the  jurisdiction  of 
justices  of  the  peace  in  actions  at  law  higher  than  it  was  when  the  par- 
ticular constitution  was  adopted,  allows  a  trial  by  jury  for  the  first  time 
upon  appeal  from  the  judgment  of  the  justice  of  the  peace,  and  requires  of 
the  appellant  a  bond  with  surety  to  prosecute  the  appeal  and  to  pay  the 
judgment  of  the  appellate  court. 

Capital  Traction  Co.  r.  Hof,  (1899)  174  U.  S.  23,  19  S.  Ct.  580,  43  U.  S.  (L.  ed.) 
873,  affirming  U.  S.  t?.  O'Neal,  (1897)   10  App.  Cas.   (U.  C.)   205. 

VI.    Sight  of  Trial  by  Jury 

1.  Trial  by  Jury  Before  a  Justice  of  the  Peace. — A  trial  by  a  jury  of 
twelve  men  before  a  justice  of  the  peace,  having  been  unknown  in  England 
or  America  before  the  Declaration  of  Independence,  can  hardly  have  been 
within  the  contemplation  of  Congress  in  proposing,  or  of  the  people  in 
ratifying,  the  Seventh  Amendment  to  the  Constitution  of  the  United  States. 

Capital    Traction    Co.    v.    Hof,    (1899)  common  kw,  and  of  the  Seventh  Amend- 

174   U.  S.    18,   19   S.   Ct.   580,  43   U.  S.,  nient  to  the  Constitution;   and  therefore 

(L.  ed.)    873,  holding  that  a  trial  by  a  the  trial  of  facts  by   a  jury  before  the 

jury  of  twelve,  as  permitted  by  Congress  justice  of  the  peace  does  not  prevent  those 

to  be  had  before  a  justice  of  the  peace  in  facte  from  being  re-examined  by  a  jury 

the  District  of  Columbia,  is  not,  and  the  in  the  appellate  court.     Affirming  U.  S. 

trial  by  jury  in  the  appellate  court  is,  a  v.  O'Neal,   (1897)    10  App.  Oae.    (D.  C.) 

trial  by  jury,  within  the  meaning  of  the  205. 

2.  Finding  of  Issues  of  Fact  by  the  Court. —  Without  a  waiver  of  the 
right  of  trial  by  jury,  by  consent  of  parties,  the  court  errs  if  it  substitutes 
itself  for  the  jury,  and,  passing  upon  the  effect  of  the  evidence,  finds  the 
facts  involved  in  the  issue  and  renders  judgment  thereon. 

Baylis   v.   Travelers'    Ins.    Co.,    (1885)  shal,  doing  business  -within  the  state,  and 

113   U.   8.   320,   5   S.   Ct.  '494,  28  U.  S.  that  the  person  upon  whom  the  writ  was 

(L.  ed.)   989.  served  was  not  the  agent  or  representa- 
tive of  defendant,  is  not  one  upon  such  an 

Motion  to  quash   service  of  summons.  issue  of  fact  as  entitles  either  party  to 

— The  determination  of  a  motion  to  quash  a  jury  trial   thereof.     Peper  Automobile 

service  of  summons  upon  the  ground  that  Co.    v.   American   Motor    Car   Sales    Co., 

the  defendant,  a  foreign  corporation,  was  (1910)    180   Fed.   245. 
not,  as  stated  in  the  return  of  the  mar- 

3.  Directing  a  Verdict. —  The  law  makes  it  the  duty  of  the  jury  to  return 
a  verdict  according  to  the  evidence  in  the  particular  case  before  them. 
But  if  there  are  no  facts  in  evidence  bearing  upon  the  issue  to  be  deter- 
mined, it  is  the  duty  of  the  court,  especially  when  so  requested,  to  instruct 
them  as  to  the  law  arising  out  of  that  state  of  case.    So,  if  there  be  some 
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• 

evidence  bearing  upon  a  particular  issue  in  a  cause,  but  it  is  so  meagre  as 
not,  in  law,  to  justify  a  verdict  in  favor  of  the  party  producing  it,  the  court 
is  in  the  line  of  duty  when  it  so  declares  to  the  jury. 

Sparf  v.  U.  S.,  (1895)    156  U.  S.  99,  15  S.  Ct.  273,  39  U.  S.   (L.  ed.)   343. 

Granting  a  nonsuit  for  want  of  sufficient  evidence  is  not  an  infringement  of 
the  constitutional  right  of  trial  by  jury. 

Coug-hran  v.  Bigelow,  (1896)   164  U.  S.  If,  after  the  plaintiff's  case  has  been 

308,  17  S.  Ot.  117,  41  U.  S.   (L.  ed.)  442.  closed,  the  court  directs  a  verdict  for  th? 

.  defendant   on    the   ground   that   the  evi- 

When  the  trial  judge  is  satisfied  upon  dence,  with  all  the  inferences  which  the 
the  evidence  that  the  plaintiff  is  not  en-  jury  could  justifiably  draw  from  it,  is 
titled  to  recover,  and  that  a  verdict,  if  insufficient  to  support  a  verdict  for  the 
rendered  for  the  plaintiff,  must  be  set  plaintiff,  so  that  such  a  verdict,  if  re- 
aside,  the  court  may  instruct  the  jury  to  turned,  must  be  eet  aside,  it  would  follow 
find  for  the  defendant.  Treat  Mfg.  Co.  a§  principle  sanctioned  by  repeated  de- 
t\  Standard  Steel,  etc.,  Co.,  ( 1895 )  157  cisions  of  this  court.  Bay  1U  v.  Travelers' 
U.  S.  674,  15  S.  Ct.  718,  39  U.  S.  (L.  ed.)  Ins.  Co.,  (1885)  113  U.  S.  320,  5  S.  a 
853.  494,  28  U.  S.  (L.  ed.)  989. 

4.  Comments  by  the  Court  on  the  Evidence. —  While  a  question  of  fact 
should  not  be  taken  from  the  jury  by  the  court,  it  is  the  right  and  duty  of 
the  court  to  give  its  aid  to  the  jury  in  explaining  the  evidence,  in  collating 
its  various  parts,  in  drawing  their  attention  to  the  most  material  facts  in 
proof  and  their  application  to  and  bearing  upon  the  important  points  of  the 
case,  in  ascertaining,  between  contradictory  testimony,  which  is  best  entitled 
to  belief ;  with  such  comments  as  will  clearly  explain  to  them  the  views  taken 
by  the  court  of  the  case.  All  that  is  necessary  is,  that  the  jury  should  dis- 
tinctively and  explicitly  understand  that  such  observations  are  to  be 
received  by  them,  merely  for  the  purpose  of  assisting  them  in  their  delibera- 
tions, of  recalling  their  recollection  to  the  facts  testified,  and  of  turning 
their  attention  to  the  true  points  of  inquiry;  but  that  the  decision  to  be 
made  upon  the  evidence  belongs  altogether  to  them,  and  that  no  direction  or 
authoritative  instruction  is  intended  to  be  given  concerning  them. 

U.  &  t\  Fourteen  Packages  of  Pins,  (1832)  Gilp.  (U.  S.)  235,  25  Fed.  Cas. 
No.  15,151. 

5.  Adoption  of  State  Remedies  —  a.  In  General. —  Where  the  laws  of  a 
particular  state  gave  a  remedy  in  equity,  as,  for  instance,  a  bill  by  a  party 
in  or  out  of  possession,  to  quiet  title  to  lands,  such  remedy  would  be  enforced 
in  the  federal  courts,  if  it  did  not  infringe  upon  the  constitutional  rights  of 
the  parties  to  a  trial  by  jury. 

Greeley  t?.  Lowe,  (1894)  156  U.  8.  75,  serving  to  litigant*  in  courts  of  the 
15  S.  Ot.  24,  39  U.  S.  (L.  ed.)  69.  United  States  the  right  to  trial  by  jury 

secured   by   the   Seventh    Amendment  in 

The  main  purpose  of  section  793,  R.  S.,  suits  at  common  law,  and,  where  a  state 
was  to  emphasize  the  necessity  of  pre-      statute  grants  to  litigants  in  its  courts  an 
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equitable    remedy    which    does    not    im-  equitable  jurisdiction  in  the  federal  court* 

pinge  on  their  right  to  a  trial  by  jury  at  Grether  t\  Wright,  (1896)  76  Fed.  749. 
common  law,  courts  of  the  United  States, 

Bitting  in  the  state  as  courts  of  equity,  A  state  law  cannot  control  the  rights 

may  grant   the  same  statutory  relief  as  of  parties  in  the  federal  courts  and  take 

that  afforded  in  the  state  tribunals.     In  away  privileges  secured  by  the  Constitu- 

such  cases,  where  the  right  of  jury  trial  tion  and  laws  of  the  United  States;   and 

is  not  interfered  with,  the  equitable  rem-  a    United    States   court    cannot    order    a 

edy  afforded  by  the  statute  of  the  state  reference   against   the   consent    of   either 

is  usually  so  much  more  complete  than  party.    U.  S.  v.  Rathbon'e,  (1828)  2  Paine 

the   old   remedies   that    the  language  of  (U.  S.)  578,  27  Fed.  Cas.  No.  16,121. 
section     723    interposes    no    obstacle    to 

b.  Blending  of  Legal  and  Equitable  Remedies. —  The  right  given  by 
this  provision  cannot  be  dispensed  with  except  by  the  consent  of  the  parties 
entitled  to  it,  nor  can  it  be  impaired  by  any  blending  with  a  claim,  properly 
cognizable  at  law,  of  a  demand  for  equitable  relief  in  aid  of  the  legal  action 
or  during  its  pendency.  Such  aid  in  the  federal  courts  must  be  sought  in 
separate  proceedings  to  the  end  that  the  right  to  a  trial  by  a  jury  may  be 
preserved  intact.  The  general  proposition  as  to  the  enforcement  in  the  fed- 
eral courts  of  new  equitable  rights  created  by  the  states  is  subject  to  the 
qualification  that  such  enforcement  does  not  impair  any  right  conferred, 
or  conflict  with  any  inhibition  imposed,  by  the  Constitution  or  laws  of  the 
United  States.  Neither  such  right  nor  such  inhibition  can  be  in  any  way 
impaired,  however  fully  the  new  equitable  right  may  be  enjoyed  or  enforced 
in  the  states  by  whose  legislation  it  is  created. 

Scott  r.  Neely,  (1891)  140  U.  S.  109,  11  S.  Ct.  712,  35  U.  S.  (L.  ed.)  868. 

c.  Compulsory  References. —  Though  the  law  of  the  state  in  which  a 
federal  court  is  sitting  may  provide  that  a  court  may,  on  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trial  of  the  issues 
of  fact  by  a  referee,  where  the  trial  will  require  the  examination  of  a  long 
account  on  either  side,  such  a  practice  cannot  be  followed  in  the  federal 
court  under  section  914,  R.  S.,  as  it  would  result  in  the  deprivation  of  the 
right  of  trial  by  jury  without  consent. 

Howe  Ma/ch.  Co.  v.  Edward*,  (1878)  16  Blatchf.  (U.  S.)  402,  12  Fed.  Cas.  No.  6,784. 
See  also  U.  S.  t?.  Rathbone,  (1828)  2  Paine     (U.  S.)  578,  27  Fed.  Cas.  No.  16,121. 

The  appointment  of  an  auditor  in  an  action  of  book  debt,  according  to  the 
usual  mode  in  such  action  in  the  state  courts,  to  which  the  defendant 
objects,  cannot  be  made  by  a  federal  court,  as  a  trial  by  jury  is  expressly 
required  in  actions  at  law  except  where  the  parties,  by  written  stipulation, 
waive  a  trial  by  jury. 

Sulzer  v.  Watson,  (1889)   39  Fed.  414.      "Where  a  case  within  the  jurisdiction  of 

the   court   is  presented,   and   the   parties 

But  see  Fenno  v.  Primrose,  (1903)   119      are  entitled  under  the  Constitution  to  a 

Fed.      801,     wherein     the     court     said:       jury -trial,   and   where   the   accounts   are 
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so  numerous  and  confused  that  it  would  the  fees  or  compensation  of  such  prelim- 
be  impossible  for  a  jury  to  comprehend  inary  investigation  may  be  taxable  as  costs, 
and  intelligently  decide  it,  by  reason  of  Under  such  conditions,  and  in  the  absence 
the  complexity  and  diversity  of  the  issues  of  a  federal  statute,  we  have  no  doubt  of 
and  items  unless  they  are  simplified  by  the  power  of  the  Circuit  Court  to  direct 
a  preliminary  investigation,  and  where  a  preliminary  investigation  in  a  proper 
for  that  reason  it  would  be  impossible  for  case,  and  to  designate  a  suitable  person 
the  court  to  administer  justice  between  as  an  officer  of  the  court  to  call  the  par- 
the  parties  unless  such  preliminary  in-  ties  before  him,  as  a  tentative  tribunal, 
vest igat ion  and  simplification  are  had  by  to  simplify  the  items  and  the  issues  in 
way  of  preparing  the  case  for  the  ultimate  order  that  the  case  may  be  intelligently 
tribunal,  it  cannot  be  possible  that  the  presented  to  a  jury."  See  also  Eaken  c 
power  of  the  federal  court  to  do  justice  U.  S.,  (1822)  8  Fed.  Cas.  No.  4,235.  See 
hangs  solely  upon  the  question  whether  infra,  this  page,  Matters  of  Account  K& 
there  is  a  practice  in  the  state  court  that  ferred  to  Auditor. 

6.  Summary  Judgment  Against  Surety  on  Appeal  Bond. —  The  consti- 
tutional right  of  trial  by  jury  presents  no  obstacle  to  the  rendering  of  a 
summary  judgment  against  the  sureties  on  an  appeal  bond  upon  affirmance 
of  the  decree  appealed  from,  according  to  the  statutory  practice  f ollo.wed  in 
the  state  courts,  since  by  becoming  a  surety  the  party  submits  himself 
to  be  governed  by  the  fixed  rules  which  regulate  the  practice  of  the  court 

Pease  v.  Rathbun-Jonea  Engineering  Co.,  (1917)  243  U.  S.  273,  37  S.  Ct.  283, 
61  U.  S.  (L.  ed.)  715. 

7.  Matters  of  Account  Referred  to  Auditor. —  A  rule  of  the  Supreme 
Court  of  the  District  of  Columbia  providing  that "  in  actions  at  law  brought 
or  hereafter  to  be  brought,  grounded  upon  an  account,  or  in  which  it  may 
be  necessary  to  examine  and  determine  upon  accounts  between  the  parties, 
the  court,  in  its  discretion,  at  any  stage  of  the  cause,  may  order  the  accounts 
and  dealings  between  the  parties  to  be  audited  and  stated  by  the  auditor 
of  the  court,  or  by  a  special  auditor  or  auditors  to  be  appointed  by  the 
court ;  and  when  such  order  shall  be  made  in  any  case,  the  course  of  pro- 
ceeding before  such  auditor  or  auditors  shall  be  the  same  therein,  and  such 
auditor  or  auditors  shall  have  the  same  powers  and  duties  in  the  premises 
as  in  similar  cases  referred  to  the  auditor  in  chancery  by  the  court  sitting 
in  equity,"  is  valid.  The  constitutional  guaranty  does  not  mean  that  in  all 
cases  at  common  law  there  shall  be  a  trial  by  jury ;  but  that  all  issues  of 
fact  arising  in  such  cases  shall  be  tried  by  a  jury. 

Simmons  v.  Morrison,  (1898)  13  App.  Cas.  (D.  C.)  104.  See  supra,  as  to  the 
appointment  of  an  auditor,  under  Compulsory  References,  p.  507. 

8.  Unanimity  in  Finding  a  Verdict. —  A  territorial  statute  providing 
that  "  in  all  civil  cases  a  verdict  may  be  rendered  on  the  concurrence 
therein  of  nine  or  more  members  of  the  jury,"  is  invalid.  Whether  this 
amendment  operates  by  its  own  force  to  invalidate  this  statute  may  be  a 
matter  of  dispute,  but  if  the  amendment  does  not  operate  in  and  of  itself 
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to  invalidate  this  territorial  statute,  it  is  invalidated  by  the  Act  of  Congress 
establishing  a  territory  which  provides  "  that  the  Constitution  and  laws 
of  the  United  States  are  hereby  extended  over  and  declared  to  be  in  force 
in  said  territory/ ' 

American   Pub.   Co.    v.   Fisher,    (1897)  As  the  right  of  trial  by  jury  in  certain 

166  U.  &  466,  17  S.  Ct.  618.  41  U.  S.  suits  at  common  law  is  preserved  by  this 
(L.  ed.)  1079.  See  also  Springville  V.  amendment,  such  a  trial  implies  that 
Thomas,  (1897)  166  U.  S.  707,  17  S.  Ct.  there  shall  be  a  unanimous  verdict  of 
717,  41  U.  S.  (L.  ed.)  1172j  Kleinschmidt  twelve  jurors  in  all  federal  courts  where 
c.  Dunphy,  (1869)   1  Mont  126.  a  jury  trial  is  held.     Maxwell   r.   Dow, 

(1900)   176  U.  S.  586,  20  S.  Ct.  448,  494, 
44  U.  S.  (L.  ed.)  697. 

9.  Requiring  Payment  of  Jury  Fee  in  Advance. —  A  territorial  statute 
providing  that  "  if  at  any  time  before  the  calling  of  the  cause  for  trial, 
and  before  any  venire  shall  have  issued,  either  party  shall  demand  a  trial 
by  a  jury  of  twelve  men,  a  jury  of  twelve  men  shall  be  summoned  and 
impaneled,  but  the  party  demanding  the  same  shall  be  required  to  advance 
and  pay  into  said  court  the  sum  of  $20  at  the  time  of  making  such  demand, 
and  the  money  so  paid  shall  be  paid  by  the  said  probate  judge  to  the 
treasurer  of  the  proper  county  as  aforesaid, ' '  is  valid.  The  constitutional 
provision  cannot  be  fairly  interpreted  to  inhibit  reasonable  regulations  by 
the  legislative  power  to  meet  the  expense  necessary  to  the  support  of  the 
jury  system. 

Venine  r.  Archibald,   (1877)   3  Colo.  165. 

10.  Assessment  of  Damages  upon  Default. —  When  a  defendant  has  suf- 
fered a  default  and  has  thereby  admitted  a  cause  of  action,  he  has  not  a 
constitutional  right  to  have  the  question  of  fact  in  regard  to  damages  deter- 
mined by  a  jury.  The  assessment  of  damages  upon  a  default,  either  in 
actions  of  tort  or  of  contract,  stood  at  common  law  upon  a  different  footing 
from  the  trial  of  issues  of  fact.  The  assessment  of  damages  by  a  jury  is 
matter  of  practice  and  not  of  right,  and  should  be  made  according  to  the 
uniform  practice  of  the  state  court. 

Raymond  v.  Danbury,  ete.,  R.  Co.,  (1877)  14  Blatchf.  (U.  S.)  133,  20  Fed.  Cm.  No. 
11,593. 

11.  Judgment  in  Absence  of  Affidavit  of  Defense. —  A  rule  of  the 
Supreme  Court  of  the  District  of  Columbia  providing  for  a  judgment  by 
default  in  an  action  ex  contractu  on  failure  of  a  defendant  to  show  by 
affidavit  a  good  defense  does  not  deprive  the  defendant  of  the  right  of  trial 
by  jury.  It  prescribes  the  means  of  making  an  issue.  The  issue  made  as 
prescribed,  the  right  of  trial  by  jury  accrues.    The  purpose  of  the- rule  is 
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to  preserve  the  court  from  frivolous  defenses  and  to  defeat  attempts  to  use 
formal  pleading  as  means  to  delay  the  recovery  of  just  demands. 

Fidelity,  etc.,  Co.  v.  U.  S.,   (1902)    187  might   well    result,    and   frequently  does 

U.  S.  320,  23  S.  Ct.  120,  47  U.  S.  (L.  ed.)  result,  in  an   issue  of  law,  through  the 

194.    See  also  Cropley  v.  Vogeler,  (1893)  instrumentality   of   a  demurrer,   and  as- 

2  App.   Cas.    (D.   C.)    33,   in   which   case  suredly   it  will   not  be   claimed   that  in 

the  court  said :     "  The  evident  meaning  of  such  cases  there  is  any  right  to  trial  by 

the  Constitution  is  that  trial  by  jury,  as  jury.    And  it  may  possibly  be  that  there 

it  existed  at  the  common  law  at  the  time  are  even  yet  other  issues  wliich  have  their 

of  its  adoption,  should  be  preserved;  and  own  peculiar  modes  of  trial,  and  are  not 

trial   by   jury    at   common   law   was   the  proper  for  the  intervention  of  a  jury.  Un- 

mode  provided   for  the  determination  of  til  an  issue  of  facts  is  evolved  in  a  suit, 

issues  of  facts  in  suits  at   common  law  there  is  nothing  to  be  tried  by  a  jury, 

when  those  issues  had  been  evolved  from  and  consequently  there  can  be  no  right  to 

the   pleadings.     A   suit   at   common   law  trial  by  jury." 

12.  Prima.  Facie  Effect  of  Findings  of  Interstate  Commerce  Commis- 
sion.—  The  provision  of  section  16  of  the  Act  of  Congress  to  regulate  com- 
merce, that  "  the  findings  and  order  of  the  Commission  shall  be  prima  facie 
evidence  of  the  facts  therein  stated/ y  does  not  infringe  upon  the  right  of 
trial  by  jury. 

Meeker  t?.  Lehigh  Valley  R.  Co.,  (1915)  236  U.  S.  439,  35  S.  Ct.  337,  59  U.  S. 
(L.  ed.)  659. 

13.  Failure  to  Produce  Papers  as  a  Confession  of  Allegations.— The 

fifth  section  of  the  Act  of  June  22,  1874,  providing  for  the  production  of 
books,  papers,  etc.,  "  in  all  suits  and  proceedings  other  than  criminal, 
arising  under  any  of  the  revenue  laws  of  the  United  States/'  does  not  deny 
the  right  of  trial  by  jury  in  providing  that  on  failure  or  refusal  to  produce 
such  books  or  papers  the  allegations  stated  in  the  motion  shall  be  taken 
as  confessed,  unless  the  failure  or  refusal  to  produce  the  same  shall  be 
explained  to  the  satisfaction  of  the  court.  Parties  must  first  submit  to  and 
comply  with  all  reasonable  rules  and  orders  of  the  court  entered  against 
them  in  making  up  the  issues  and  preparing  the  case  for  final  trial,  and 
when  the  issues  are  made  and  the  case  is  ready  for  trial,  they  then  have 
the  constitutional  right  to  demand  a  jury. 

U.  S.  v.  Distillery  No.  Twenty-Eight,  (1875)  6  Biro.  (U.  S.)  483,  25  Fed.  Cft* 
No.  14,966. 

14.  Questions  of  Fact  as  to  Negligence.— This  amendment  guarantees 
the  right  to  have  all  questions  of  fact  as  to  negligence  passed  upon  by  a 
jury,  and  the  right  involves  not  only  the  existence  of  the  facts  themselves, 
but  the  inferences  as  to  the  exercise  of  due  care  to  be  drawn  from  the  facts 
when  established. 

.  Robogtelli  e.  New  York,  etc,  R.  Co.,  (1888)  33  Fed.  796. 
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15.  Specific  Answers  to  Special  Interrogatories. —  It  is  within  the  power 
of  the  legislature  of  a  territory  Jto  provide  that  on  a  trial  of  a  common-law 
action  the  court  may,  in  addition  to  the  general  verdict,  require  specific 
answers  to  special  interrogatories,  and,  when  a  conflict  is  found  between 
the  two,  render  such  a  judgment  as  the  answers  to  the  special  questions 
compel. 

Walker  v.  New  Mexico,   etc.,   R.    Co.,  not  assume  directly  or  indirectly  to  take 

(1897)    165   U.   S.   598,    17   S.   Ct.    421,  from  the  jury  or  to  itself  such  preroga- 

41  U.  S.  (L.  ed.)   837,  wherein  the  court  tive.     So  long  as  this  substance  of  right 

said  that  this  amendment  "does  not  at-  is  preserved  the  procedure  by  which  this 

tempt  to  regulate  matters  of  pleading  or  result  shall  be  reached  is  wholly  within 

practice,  or   to  determine   in   what   way  the  discretion  of  the  legislature,  and  the 

issues  shall  be  framed  by  which  questions  courts  may  not  set  aside  any  legislative 

of  fact  are  to  be  submitted  to  a  jury.  provision  in  this  respect  because  the  form 

its  aim  is  not  to  preserve  mere  matters  of    action  —  the   mere   manner    in   which 

of  form  and  procedure,  but  substance  of  questions     are     submitted  —  is    different 

right.      This   requires    that    questions    of  from  that  which  obtained  at  the  common 

fact  in  common-law  actions  shall  be  set-  law.     Affirmed    (1803)    7  N.  M.  287,  34 

tied  by  a  jury,  and  that  the  court  shall  S.  Ct.  43. 

16.  Question  of  Construction  of  a  Patent. —  When  a  question  of  the 
construction  of  a  patent  is  involved  in  the  opinion  of  experts,  that  is  not 
to  he  left  to  a  jury. 

Ely  v.  Monson,  etc.,  Mfg.  Co.,  (1860)  4  Fish.  Pat.  Cas.  64,  8  Fed.  Cas.  No.  4,431. 

17.  Finality  of  Decisions  of  Customs  Appraisers. —  A.  statute  making 
the  decision  of  customs  appraisers  final  is  not  unconstitutional  as  depriv- 
ing importers  of  a  right  to  have  the  question  of  the  dutiable  value  of  goods 
passed  upon  by  a  jury.  The  government  has  a  right  to  prescribe  the  con- 
ditions attending  the  importation  of  goods  upon  which  it  will  permit  the 
collector  to  be  sued,  and  the  provision  as  to  the  finality  of  the  appraise- 
ment is  virtually  a  rule  of  evidence  to  be  observed  in  the  trial  of  a  suit 
brought  against  the  collector. 

Auffmordt  t\  Hedden,  (1890)   137  U.  S.  329,  11  8.  Ct.  103,  34  U.  S.   (L.  ed.)  674. 

18.  Prohibiting  Suits  to  Restrain  Assessment  of  Taxes. —  Section  19 
of  the  Act  of  July  13,  1866,  as  amended  in  1867,  providing  "  that  no  suit 
to  restrain  the  assessment  or  collection  of  a  tax  shall  be  maintained  in  any 
court,"  was  held  not  unconstitutional  as  refusing  trial  by  jury,  as  the 
statute  gave  a  speedy  and  inexpensive  appeal  to  the  commissioner  of 
internal  revenue,  who  was  directed  to  refund  all  moneys  paid  upon  illegal 
assessments,  and  if  dissatisfied  with  his  decision  the  party  might  sue  in 
the  courts  which,  up  to  that  of  last  resort,  were  open. 

Pullan  t.  Kinsinger,  (1870)  2  Abb.  (U.  S.)  94,  20  Fed.  Cas.  No,  11,409. 
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19.  Arrest  and  Bail. —  The  arrest  of  a  party  under  the  provisions  of 
the  Oklahoma  Code  of  Civil  Procedure  was  held  not  to  be  a  violation  of  this 
amendment. 


Light  t?.  Canadian  County  Bank,  (1894) 
2  Okla.  552,  37  Pac.  1075,  in  which  case 
the  court  said  that  this  provision  in  the 
Constitution  is  "  made  in  such  terms  as 
to  justify  the  view  that  it  was  intended 
to  apply  solely  to  the  ascertainment  of 
the  amount  or  value  in  controversy,  and 
for  which  judgment  should  be  entered  up, 
and  not  to  the  method  of  enforcing  the 


judgment  of  the  court,  and  to  the  means 
within  the  power  of  the  court  to  com- 
pel- compliance  with  its  orders.  Such 
methods  of  procedure  for  enforcing  com- 
pliance with  the  orders  of  the  court  are 
within  the  power  of  the  legislature  of  the 
various  states,  and  the  proceeding  for 
arrest  and  bail  herein  referred  to  is 
among  these  means." 


20.  Wager  of  Law. —  The  wager  of  law,  if  it  ever  had  a  legal  existence 
in  the  United  States,  was  completely  abolished  by  this  amendment. 

Childress  r.  Emory,   (1823)  8  Wheat.  642,  6  U.  S.  (L.  ed.)  705. 

21.  Waiver  of  Bight  —  a.  In  General. —  Parties  have  a  right  to  enter 
into,  a  stipulation  waiving  a  jury  and  submit  the  case  to  the  court  upon  an 
agreed  statement  of  facts,  even  without  any  legislative  provision  for  waiv- 
ing a  jury  by  a  written  stipulation. 


Henderson's  Distilled  Spirits,  (1871) 
14  Wall.  53,  20  U.  S.  (L.  ed.)  815.  See 
also  Rogers  r.  U.  S.,  (1891)  141  U.  S. 
554,  12  S.  Ct.  91,  35  U.  S.  (L.  ed.)  853; 
Campbell  v.  Boyreau,  (1858)  21  How. 
223,  16  U.  S.  (L.  ed.)  96;  Parsons  1\ 
Armor,  (1830)  3  Pet.  425,  7  U.  S.  (L. 
ed.)  724;  Palmer  i?.  Lavers,  (1914)  218 
Mass.  286,  105  N.  E.  1000;  Ferris  e. 
Bloom,  (1915)  132  Tenn.  466,  178  S.  W. 
1112. 

The  right  of  trial  by  jury  secured  by 
the  Constitution  of  the  United  States  is 
for  the  benefit  of  the  parties  litigating  in 
the  courts  of  justice,  and  is  a  privilege 
they  may  dispense  with  if  they  choose. 
U.  S.  t>.  Rathbone,  (1828)  2  Paine  (U. 
S.)   578,  27  Fed.  Cas.  No.  16,121. 

The  bringing  of  the  suit  and  pressing 
it  to  a  hearing  on  the  equity  side  of  a 
court,  against  the  protest  of  a  defendant, 


should  be  regarded  as  a  waiver  of  any 
right  to  try  the  case  by  a  jury,  and  all 
•the  advantages,  if  any  there  be,  that  it 
might  have  otherwise  enjoyed  in  a  court 
of  law.  Southern  Development  Co.  9. 
Silva,   (1881)    89  Fed.  419. 

By  sections  648  and  649,  R.  S.t  Congress 
has  provided  for  the  trial  of  issues  of 
fact  in  civil  cases  by  the  court  without 
the  intervention  of  a  jury,  only  when  the 
parties  waive  their  right  to  a  jury  by  a 
stipulation  in  writing.  Baylis  1?.  Travel- 
ers' Ins.  Co.,  (1885)  113  U.  S.  316,  5  S. 
Ct.  494,  28  U.  S.  (L.  ed.)  989.  See  also 
Louisiana  v.  U.  S.,  (1887)  22  Ct.  CI.  88. 

When  both  parties  move  for  a  peremp- 
tory instruction,  this  makes  a  case  one 
of  law  for  the  court  and  leaves  nothing 
to  the  jury.  St  rat  ton's  Independence  v. 
Howbert,    (1912)'    207   Fed.   419. 


6.  Presumption  Against  Waiver. —  The  trial  by  jury  is  a  fundamental 
guaranty  of  the  rights  and  liberties  of  the  people;  consequently  every 
reasonable  presumption  should  be  indulged  against  Us  waiver. 


Hodges  r.  Easton,  (1882)  106  U.  S. 
412,  1  S.  Ct.  307,  27  U.  S.  (L.  e<L)  169, 
wherein  the  court  said :  **  It  was  the 
province  of  the  jury  to  pass  upon  the 
issues  of  fact,  and  "the  right  of  the  de- 
fendants to  have  this  done  was  secured 
by  the  Constitution  of  the  United  States. 
They  might  have  waived  that  right,  but 


it  could  not  be  taken  away  by  the  court. 
Upon  the  trial,  if  all  the  facts  essential 
to  a  recovery  were  undisputed,  or  if"  they 
so  conclusively  established  the  cause  of 
action  as  to  have  authorized  the  with- 
drawal of  the  case  altogether  from  the 
jury,  by  a  peremptory  instruction  to  find 
for   plaintiffs,   it   would   still   have  been 
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necessary  that  the  jury  make  its  verdict, 
albeit  in  conformity  with  the  order  of 
the  court.  The  court  could  not,  con- 
sistently with  the  constitutional  right  of 
trial  by  jury,  submit  a  part  of  the  facts 


to  the  jury,  and,  itself,  determine  the 
remainder  without  a  waiver  by  the  de- 
fendants of  a  verdict  by  the  jury."  See 
also  U.  S.  t>.  Rathbone,  (1828)  2  Paine 
(U.  S.)    578,  27  Fed.  Cas.  No.   16,121. 


VII.  Facts  Re-examined  Only  According  to  Rules  of  Common  Law 

1.  In  General. —  This  is  a  prohibition  to  the  courts  of  the  United  States 
to  re-examine  any  facts  tried  by  a  jury  in  any  other  manner.  The  only 
modes  known  to  the  common  law  to  re-examine  such  facts  are  the  granting 
of  a  new  trial  by  the  coart  where  the  issue  was  tried,  or  to  which  the  record 
was  properly  returnable;  or  the  award  of  a  venire  facias  de  novo,  by  an 
appellate  court,  for  some  error  of  law  which  intervened  in  the  proceedings. 

Whatever  doubt  might  possibly  have  been 
raised  by  the  remark  in  that  case  that 
the  practice  of  the  state  courts  in  review- 
ing verdicts  is  '  perhaps  forbidden '  to 
the  courts  of  the  United  States  by  the 
Seventh  Amendment,  has  certainly  been 
removed  by  the  unmistakable  language  of 
later  cases.  Wilson  v.  Everett,  (1891) 
139  U.  S.  616,  621;  ^Etna  L.  Ins.  Co.  V. 
Ward,  (1891)  140  U.  S.76,  91.  In  this 
last  case  the  court  said:  '  It  may  be 
that  if  we  were  to  usurp  the  functions 
of  the  jury  and  determine  the  weight  to 
be  given  to  the  evidence,  we  might  arrive 
at  a  different  conclusion.  But  that  is 
not  our  province  on  a  writ  of  error.  In 
such  a  case  we  are  confined  to  the  con- 
sideration of  exceptions,  taken  at  the 
trial  to  the  admission  or  rejection  of  evi- 
dence, and  to  the  charge  of  the  court 
and  its  refusal  to  charge.  We  have  no 
concern  with  questions  of  fact,  or  the 
weight  to  be  given  to  the  evidence  which 
was  properly  admitted.' "  Barbour  v. 
Moore,   (1897)    10  App.  Cas.    (D.  C.)   50. 

Not  re-examined  in  another  jurisdic- 
tion.—  When  in  a  state  court  the  amount 
of  damages  recoverable  had  been  settled 
in  favor  of  the  plaintiff  and  against  the 
defendants,  by  the  verdict  of  a  jury,  in  a 
trial  on  which  no  exceptions  had  been 
saved,  and  a  new  trial,  application  for 
which  had  been  made  by  motion  to  the 
court,  had  been  denied,  the  defendant's 
liability  could  not  be  re-examined  in  a 
bankruptcy  court.  Rosenthal  v.  Nove, 
(1900)  175  Mass.  564,  56  N.  E.  884,  78 
A.  S.  K.  512. 


Parsons  v.  Bedford,   (1830)   3  Pet.  447, 
7  U.  S.   (I*  ed.)    732. 

"  In  all  trials  the  jury  are  the  exclusive 
judges  of  the  credibility  of  the  witnesses 
and  the  weight  of  their  testimony,  and ' 
must  be  left  to  the  free  exercise  of  their 
functions.  iEtna  L.  Ins.  Co.  <?.  Ward, 
(1891)  140  U.  S.  76,  88.  According  to 
the  rules  of  the  common  law,  when  a 
verdict  has  been  returned  it  may  be  set 
aside  by  the  trial  judge,  notwithstanding 
the  sufficiency  of  the  evidence  of  the  suc- 
cessful party  in  point  of  law,  if,  in  his 
judgment,  the  verdict  was  against  the 
manifest  weight  of  the  evidence,  or  was, 
in  other  respects,  manifestly  improper  or 
excessive.  Metropolitan  R.  Co.  v.  Moore, 
(1887)  121  U.  S.  558,  569.  And  it  is 
not  only  his  right  to  do  this,  but  his  duty 
also.  Woods  v.  Richmond,  etc.,  R.  Co., 
(1893)  1  App.  Cas.  (D.  C.)  165,  169. 
In  the  case  of  Metropolitan  R.  Co.  v, 
Moore,  supra,  the  Supreme  Court  of  the 
United  States  recognized  the  right  of  the 
general  term  of  the  Supreme  Court  of 
the  District  of  Columbia  to  consider  the 
weight  of  the  evidence  on  appeal  from 
the  special  term  from  an  order  overruling 
a  motion  for  new  trial;  but  that  right 
was  based  on  the  peculiar  organization  of 
that  court,  through  which,  though  sitting 
in  special  and  general  terms,  it  is  still 
but  one  court.  Hence,  it  was  said :  '  The 
appeal  from  the  special  to  the  general 
term  is  not  an  appeal  from  one  court  to 
another,  but  is  simply  a  step  in  the  prog- 
ress of  the  cause  during  its  pendency  in 
the  same  court.'     (1887)    121  U.  S.  573. 


Not  as  modified  by  state  statute. —  "A  comparison  of  the  language  of  the 
Seventh  Amendment,  as  finally  made  part  of  the  Constitution  of  the  United 
States,  with  the  Declaration  of  Rights  of  1774,  with  the  Ordinance  of  1787, 
with  the  essays  of  Mr.  Hamilton  in  1788,  and  with  the  amendments  intro- 
duced by  Mr.  Madison  in  Congress  in  1789,  strongly  tends  to-  the  conclu- 
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sion  that  the  Seventh  Amendment,  in  declaring"  that  '  no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined,  in  any  court  of  the  United  States, 
than  according  to  the  rules  of  the  common  law/  had  in  view  the  rules  of 
the  common  law  of  England,  and  not  the  rules  of  that  law  as  modified  by 
local  statute  or  usage  in  any  of  the  states/ ' 


Capital  Traction  Co.  v.  Hof,  (1899) 
174  U.  S.  7,  19  S.  Ct.  580,  43  U.  S. 
(L.  ed.)  873,  wherein  the  court  said: 
"It  must  be  taken  as  established,  by 
virtue  of  the  Seventh  Amendment  of  the 
Constitution,  that  either  party  to  an  ac- 
tion at  law  (as  distinguished  from  suits 
in  equity  or  in  admiralty)  in  a  court 
of  the  United  States,  where  the  value  in 
controversy  exceeds  twenty  dollars,  has 
the  right  to  a  trial  by  jury;  that,  when  a 
trial  by  jury  has  been  had  in  an  action 
at  law,  in  a  court  either  of  the  United 
States  or  of  a  state,  the  facts  there  tried 
and  decided  cannot  be  re-examined  in  any 
court    of    the    United    States,    otherwise 


than  according  to  the  rulee  of  the  com- 
mon law  of  England ;  that  by  the  rules  of 
that  law,  no  other  mode  of  re-examina- 
tion is  allowed  than  upon  a  new  trial, 
either  granted  by  the  court  in  which  the 
first  trial  was  had  or  to  which  the  record 
was  returnable,  or  ordered  by  an  appel- 
late court  for  error  in  law;  and  there 
fore  that,  unless  a  new  trial  has  been 
granted  in  one  of  those  two  ways,  facts 
once  tried  by  a  jury  cannot  be  tried 
anew,  by  a  jury  or  otherwise,  in  any 
court  of"  the  United  State*."  Affirming 
U.  S.  v.  O'Neal,  (1897)  10  A-pp.  Cas. 
(D.  C.)   205. 


2.  Bight  to  Dismiss  Action  After  Disagreement  of  Jury. — Where  the 
defendant  moved  to  dismiss  and  for  binding  instructions  at  the  close  of  all 
the  evidence,  which  was  overruled,  and  upon  submission  to  the  jury  there 
was  a  disagreement  and  mistrial,  a  judgment  for  the  defendant,  under  the 
provisions  of  a  state  statute  authorizing  the  court,  in  cases  where  the  jury 
disagrees,  to  certify  the,  evidence  so  as  to  become  part  of  the  record  and 
to  enter  judgment  upon  the  whole  record,  if  either  party  is  entitled  thereto, 
whenever  a  request  for  binding  instructions  has  been  reserved  or  declined 
by  the  trial  judge,  will  be  denied  as  in  violation  of  this  amendment. 

Evans  i\  Lehigh  Coal,  etc.,  Co.,  (1913)  206  Fed.  637. 


3.  Control  of  Court  Over  Verdict  —  a.  In  General. —  This  does  not 
mean  only  and  barely  that  there  shall  be  a  verdict  of  twelve  men  under  any 
conditions  that  may  be  prescribed,  but  that  there  shall  be  a  trial  by  jury  as 
understood  at  common  law.  The  control  of  the  court  over  the  verdict 
after  it  is  given  is  as  much  a  part  of  the  trial  by  jury  as  the  giving  of  the 
verdict  itself,  and  the  right  to  have  the  issues  tried  by  a  second  jury,  or 
even  a  third  jury,  when  the  verdict  of  the  first  jury  is  affected  by  some 
infirmity  for  which  the  common  law  required  the  trial  court  to  set  that 
verdict  aside,  is  as  much  a  right  of  "  trial  by  jury  "  preserved  by  the 
Constitution  as  the  first  trial. 


Hughey  v.  Sullivan,  (1897)  80  Fed.  76, 
holding  that  an  Ohio  statute,  providing 
that  "  a  new  trial  shall  not  be  granted 
on  account  of  the  amallness  of  damages 
in  an  action  for  an  injury  to  the  person 


or  reputation,  nor  in  any  other  action 
where  the  damages  equal  the  actual 
pecuniary  injury  to  the  plaintiff,"  if  a 
rule  of  practice  or  form  of  procedure 
which  the  federal   court*  sitting  within 
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the  state  should  follow,  under  section  914,  when  the  plaintiff  makes  «Buch  a  waiver 

Kev.  Stat.  U.  S.,  is  inconsistent  with  this  after   the   jury   have   reported   that  they 

clause.  could  not  agree;  ordering  a  verdict  after 

the   jury    has   deliberated    and   has   been 

Where,  if  plaintiff  had  waived  damages  unable  to  agree  k  not  a  re-examination  of 

above  a  certain  amount,  the  court  could  a  fact  tried  by  a  jury,  in  violation  of  the 

then    have    ordered    such    a   verdict,    the  seventh  amendment.    Cloquet  Lumber  Co. 

court  may  direct  the  entry  of  a  verdict  v.  Burns,  (1913)   207  Fed.  40. 

6.  Weight  and  Sufficiency  of  Evidence  fob  the  Jury. —  The  weight 

and  balancing  of  evidence  are  for  the  jury,  and  their  conclusion  upon  it  in 

respect  to  its  preponderance,  when  fairly  reached,  is  not  re-examinable. 

When  a  case  is  such  that  it  must  be  submitted  to  the  jury,  conclusiveness 

of  the  verdict  must  follow. 

Calderon  f\  O'Donohue,  (1891)  47  Fed.  Ives  v.  Grand  Trunk  R.  Co.,  (1887)  35 
39,  affirmed  New  York,  etc.,  Steamship  Fed.  177,  as  to  hearing  a  motion  for  a 
So.  I?.  Anderson,  (1892)  50  Fed.  462.    See       new  trial  before  a  "  full  bench." 

Evidence  evenly  balanced —  When,  in  an  action  against  a  street  railway 
company,  a  verdict  has  been  returned  for  the  defendant,  the  verdict  can- 
not be  set  aside  when  there  was  evidence  each  way  on  the  question  sub- 
mitted, and  it  was  somewhat  evenly  balanced, 

Stewart  t>.  Sixth  Ave.  R.  Co.,  (1891)  45  Fed.  21. 

If  a  verdict  is  so  against  the  great  preponderance  of  evidence  as  to  show  that 
the  jury  did  not  consider  and  act  upon  the  evidence,  but  were  moved  by 
passion  or  prejudice  or  some  other  motive,  to  set  it  aside  would  be  according 
to  the  rules  of  the  common  law.  But  to  set  it  aside  because  another  jury 
might  find  the  other  way  would  not  be  in  accordance  with  such  rules. 

Kelley  v.  Pennsylvania  R.  Ca,   (1888)  foUowed   a   common   principle  in   respect 

33  Fed.  857.  to  which  error  could  not  ltave  been  al- 
leged, or  it  might  with  propriety  have  re- 

Ef  a  verdict  haying  been  taken  for  the  served  the  question  what  judgment  should 

plaintiff  by  direction  of  the  court,  sub-  be  rendered,  and  in  faror  of  what  party, 

ject  to  its  opinion  whether  the  evidence  upon  an  agreed   statement  of  facts,  and 

was  sufficient  to  sustain  it,  the  court  had  afterwards   rendered    judgment   upon    it« 

subsequently  granted  a  motion  on  behalf  conclusions  of  law.     Bay  lis  v.  Travelers' 

of  the  defendant  for  a  new  trial,  and  set  Ins.  Co.,    (1885)    113  U.  S.  320,  5  S.  Ct. 

aside  the  verdict  on  the  ground  of  insuffi-  494,  28  U.  S.   (L.  ed.)   989. 
ciency    of    the   evidence,    it    would    have 

c.  Decision  on  Motion  fob  New  Trial  Dependent  on  Remission  op 
Part  op  Verdict. —  To  make  the  decision  of  a  motion  for  a  new  trial 
dependent  upon  a  remission  of  part  of  the  verdict  is  not  in  effect  a  re-exam- 
ination by  the  court,  in  a  mode  not  known  at  the  common  law,  of  facts  tried 
by  the  jury,  and  therefore  is  not  a  violation  of  the  Seventh  Amendment  of 
the  Constitution.  In  considering  whether  a  new  trial  should  be  granted 
upon  "the  ground  that  the  damages  allowed  by  the  jury  are  palpably  or 
outrageously  excessive,  the  court  necessarily  determines  in  its  own  mind 


516  CONSTITUTION  [Amendment  VII 

whether  a  verdict  for  a  given  amount  would  be  liable  to  the  objection  that 
it  was  excessive.  The  authority  of  the  court  to  determine  whether  the 
damages  are  excessive  implies  authority  to  determine  when  they  are  not  of 
that  character.  To  indicate,  before  passing  upon  the  motion  for  a  new 
trial,  its  opinion  that  the  damages  are  excessive,  and  to  require  a  plaintiff 
to  submit  to  a  new  trial,  unless,  by  remitting  a  part  of  the  verdict,  he 
remove  that  objection,  certainly  does  not  deprive  the  defendant  of  any 
right,  or  give  him  any  cause  for  complaint.  Notwithstanding  such  remis- 
sion, it  is  still  open  to  him  to  show,  in  the  court  which  tried  the  case,  that 
the  plaintiff  was  not  entitled  to  a  verdict  in  any  sum,  and  to  insist,  either 
in  that  court  or  in  the  appellate  court,  that  such  errors  of  law  were  com- 
mitted as  entitled  him  to  have  a  new  trial  of  the  whole  case. 

Arkansas  Valley  Land,  etc.,  Co.  <?.  Mann,  (1899)  130  U.  S.  72,  9  S.  Ct.  458.  32 
U.  S.  (L.  ed.)  854. 

d.  As  to  Causes  Transferred  on  Abolishing  Courts. —  When  courts 
are  abolished  and  cases  transferred  to  other  courts,  the  new  courts  are 
merely  substitutes  for  the  old,  and,  as  regards  their  jurisdiction  and 
capacity  to  dispose  of  cases  remitted  to  them,  are  the  same  courts,  and 
power  to  re-examine  facts  tried  by  a  jury  goes  with  the  cases. 

U.  S.  t?.  Haynes,  (1887)  29  Fed.  696. 

4.  Entering   Judgment   for   Defendant   Notwithstanding   Verdict— 

Where  a  verdict  has  been  rendered  for  the  plaintiff,  the  court  is  without 
authority,  on  a  motion  for  new  trial,  to  render  judgment  for  the  defend- 
ant on  the  evidence  notwithstanding  the  verdict. 

Pedersen  v.  Delaware,  etc.,  R.  Co.,  (1913)  229  U.  S.  146,  33  S.  Ct.  648,  57  U.  S. 
(L.  ed.)   1125,  Ann.  Cas.  1914C  153. 

5.  Courts  of  Appeal  Without  Jurisdiction  to  Re-examine  Facts.— 

A  United  States  Court  of  Appeals  has  no  jurisdiction  to  re-examine  facts 
tried  by  a  jury. 

Pareons  t\  Bedford,  (1830)   3  Pet.  433,  58  U.   S.    (Ll  ed.)    750;    Slocum  v.  Sesv 

7  U.  S.   (L.  ed.)  732,  as  to  an  appeal  to  York  L.  Ins.  Co.,   (1913)    228  U.  S.  364, 

the  Supreme  Court  from  a  Circuit  Court.  33  S.  Ct.  523,  57  U.  S.  (L.  ed.)  879,  Ann. 

See  also  U.  S.  v.  Haynes,  (1887)  29  Fed.  Cas.  1914  D.  1029;  Union  Pac.  R.  Co.  r. 

ti91,  as  to  an  appeal  to  a  Circuit  Court  U.  S.,   (1915)  219  Fed.  427. 
from    a    District    Court;    Williamson    t\ 

Osenion,  (1915)  220  Fed.  653.  Whilst  in  most,  if  not  all,  of  the  states 

of  the  Union  the  appellate  courts  have 

The  action  of  the  circuit  court  of  ap-  the  right  to  review  the  facts  as  well  a* 
peals  in  reversing  a  judgment  and  setting  the  law  in  ail  appeals,  as  if  they  were 
aside  a  verdict,  and  instead  of  awarding  proceedings  in  equity,  that  power  has 
a  new  trial  directing  a  judgment  for  the  been  expressly  denied  to  the  courts  of  the 
defendant  on  the  evidence  not  withstand-  United  States  by  this  amendment.  Bar- 
ing the  verdict  for  the  plaintiff,  violates  hour  v.  Moore,  (1897)  10  App.  Cat. 
this  amendment.  Young  t\  Central  R.  (D.  C.)  50. 
Co.,  (1914)   232  U.  S.  602,  34  S.  Ct.  451, 
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6.  On  Removals  from  State  Courts  —  a.  After  Trials  in  State  Courts 
—  (1)  In  General. —  So  much  of  the  Act  of  Congress  of  March  3,  1863, 
section  5,  entitled  "An  Act  relating  to  habeas  corpus  and  regulating  pro- 
ceedings in  certain  cases,"  as  provided  for  the  removal  of  a  judgment  in  a 
state  court,  and  in  which  the  cause  was  tried  by  a  jury,  to  the  Circuit  Court 
of  the  United  States  for  a  retrial  on  the  facts  and  law,  was  held  not  to  be 
iri  pursuance  of  the  Constitution  and  void. 


Justice*  t\  Murray,  (1809)  9  Wall. 
277,  19  U.  S.  (L.  ed.)  658.  See  also 
Maxwell  v.  Dow,  (1900)  176  U.  S.  598, 
20  S.  Ct  448,  494,  44  (L.  ed.)  597; 
Stevenson  r.  Williams,  (1873)  19  Wall. 
576,   22    U.    S.    (L.   ed.)    162;    McKee   t>. 


Rain*,  (1869)  10  Wall.  25,  19  U.  S.  (L. 
ed.)  860;  Brodhead  t\  Shoemaker,  (1890) 
44  Fed.  526;  Murray  r.  Patrie,  (1866) 
5  Blatchf.  (U.  S.)  343,  17  Fed.  Cas.  No. 
9,967;  Patrie  tx  Murray,  (1864)  43  Bart. 
(X.  Y.)  323. 


(2)  When  New  Trial  Or  anted. —  This  clause  has  no  application  to  a  case 
which  has  been  removed  from  a  state  court  into  a  United  States  court  after 
a  judgment  in  the  state  court  had  been  vacated,  the  verdict  set  aside,  and  a 
new  trial  granted. 

Home  L.  Ine.  Co.  v.  Dunn,  (1873)  19  Wall.  226,  22  U.  S.  (L.  ed.)  68.  But  see 
Bryant  <?.  Rich,   (1870)    106  Mass.  193. 

6.  On  Writ  of  Error  prom  United  States  Supreme  Court. —  The  last 
clause  of  this  amendment  is  not  restricted  in  its  application  to  suits  at 
common  law  tried  before  juries  in  the  courts  of  the  United  States. 
It  applies  equally  to  a  case  tried  before  a  jury  in  a  state  court  and  brought 
to  the  Supreme  Court  of  the  United  States  by  a  writ  of  error  from  the 
highest  court  of  the  state. 


Chicago,  etc.,  R.  Co.  t\  Chicago,  (1897) 
166  U.  S.  242,  17  S.  Ct.  581,  41  U.  S. 
(L.  ed.)  979,  hi  which  case  the  court 
said :  "  One  of  the  objections  made  to 
the  acceptance  of  the  Constitution  as  it 
came  from  the  hands  of  the  Convention 
of  1787  was  that  it  did  not,  in  express 
words,  preserve  the  right  of  trial  by  jury, 
and  that  under  it,  facts  tried  by  a  jury 
could  be  re-examined  in  the  courts  of  the 
United  States  otherwise  than  accordingto 
the  rules  of  the  common  law.  The 
Seventh  Amendment  was  intended  to 
meet  these  objections,  and  to  deprive  the 
courts  of  the  United  States  of  any  such 
authority." 


This  clause  applies  to  the  appellate 
powers  of  the  United  States  in  all  com- 
mon-law cases  coming  up  from  an  inferior 
federal  court,  and  also  to  the  Circuit 
Court  in  like  cases  in  the  exercise  of  its 
appellate  power,  and  also  in  cases  of 
federal  cognizance  coming  up  from  a  state 
court.  Justices  i\  Murray,  (1869)  9 
Wall.  278,  19  U.  S.   (L.  ed.)   658. 

A  federal  court,  having  no  appellate  or 
supervisory  jurisdiction  over  proceedings 
in  a  state  court,  cannot  re-examine  the 
facts  constituting  the  cause  of  action  on 
which  the  judgment  was  rendered,  or 
annul,  vacate,  or  in  any  manner  modify 
the  judgment.  Dillingham  v.  Hawks, 
(1894)  60  Fed.  497. 


AMENDMENT   Vm 

"  Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor 
cruel  and  unusual  punishments  inflicted." 

I.  Limitation  on  Powers  of  Federal  Government  Only,  518. 
II.  Applicable  to  Organized  Territories,  519. 

III.  Excessive  Bail,  519. 

IV.  Excessive  Fines,  Cruel  and  Unusual  Punishments,  519. 

1.  When  Within  the  Statute,  519. 

2.  Comparison  with   Undue  Leniency  in  Another  Case,  520. 

3.  Punishments  of  Torture,  520. 

4.  Ten  Years  for  Assault  with  Dangerous  Weapon,  520. 

5.  Two  Years  and  Fine  9500  for  Receiving,  520. 

6.  Each  Posted  Fraudulent  Letter  As  a  Separate  Offense,  521. 

7.  Fifty  Dollars  and  Three  Months9  Hard  Labor  for  Illegal  Sale  oj 

Liquor,  521. 

8.  Shooting  as  a  Mode  of  Executing  Death  Penalty,  521. 

V.  Appellate  Jurisdiction  op  United  States  Supreme  Court,  521. 

I.  Limitation  on  Powers  of  Federal  Government  Only 

This  amendment  is  addressed  to  the  courts  of  the  United  States  exercis- 
ing criminal  jurisdiction,  and  is  doubtless  mandatory  to  them  and  a  limita- 
tion upon  their  discretion,  and  does  not  apply  to  the  states. 

Ea>  p.   Watkins,    (1833)    7   Pet.   573,   8  134   U.  S.   34,    10   S.   Ct   424,   33  U.  S. 

U.  S.   (L.  ed.)   786.  (L.   ed.)    801;    Spies  v.   Illinois,    (1887) 

123  U.  S.   131,   166,  8  S.  Ct  21,  22,  31 

That  this  amendment  is  not  a  limita-  U.   S.    (L.  ed.)    80;   Edwards   r,   Elliott. 

tion  on  the  powers  of  the  state,  see  also  <1874]  0„21  J**U.  552 1,  557,  22  U .  S. .   (L. 

the  following  cases:  ed.)    487;    Fox   v.   Ohio,    (1847)    5  How. 

77    *  j    Jt  *          n  ii-                t  u     *  410,  434,  12  U.  S.  (L.  ed.)  213;  Barron  c 

(191*5     23 ?U    S^fsTs^Ct    64TT9       Baltimore,     (1833)     7    Pet    243,    247,    8 
(1915)    237  U.  S.   502    35  S.  Ct  649,  59       v    s    (L    rf  }    6?2     Livil|gatol|  a  Moore, 

£JL (  miSr  iS  It  I  *«f  **«%  ™'    <1833> 7  Pet'  M1» 8  u- s  (L-  •d-)  751; 

0/0  ^  }}*2?\r      *  Y\b  4^.  28  ^  £**  U.  S.  v.  Rhodes,    (1866)    1  Abb.   (U.  S.) 

372,  52  U.  S.  (L.  ed.)  582;  Ohio  v.  Dolli-  28     27    Fed    Cas.   No.    16,151;    ul   S.  v. 

son,   (1904)   194  U.  S.  447,  24  S.  Ct.  703,  Hall,    (1871)    3  Chicago  Leg.  N.  260,  26 

48  U.  S.  (L.  ed.)  1062;  Bolln  1?.  Nebraska,  F«d    Cas   No    15  282 
(1900)    176  U    f    87    go  g.  Ct 287,  44  Connecticut.- Colt  p.  Bf»,   (1837)    12 

vu8'.!?1,  J^l^S'  °:flm^g   (1897)xt 51  Conn.   251;    State  9.   Phelps,  Super.   Ct, 

Neb.  581,  71   N.  W.  444;   Brown  v.  New  Hartford  County,   Sept.  T    1816. 

Jersey,    (1899)    175  U.  S.   174,  20  S.  Ct  „  77  ^7^  .7**     i^    -     naui 

77,   44    U.    S.    (L.   ed.)     119;    Brown    r.  ™F^™ K'nk£d *   Jadc8° "'    (1913) 

Walker,   (1896)    161  U.  S.  606,  16  S.  Ct,  0(>  ***"  61*>  w  *°'  7W"       .            ,,_ 

644,    40    U.    S.    (U   ed.)    819,    affirming  Georgia.—  Loeb     t\    Jennings,     (1910) 

(1895)    70    Fed.    46;    Monongahela    Nav.  JSS  Ga,  796,  67  S.  E.  101,  18  Ann.  Cas. 

Go.  v.  U.  S.,    (1893)    148  U.   S.  324,  13  376- 

5.  Ct  622,  37  U.  S.  (L.  ed.)   463;  O'Neal  /Hinots.— People  i\  Elliott,  (1916)  272 
v.   Vermont,    (1892)    144   U.    S.    332,    12  111.  692,  112  N.  E.  300,  Ann.  Cas.   191 8B 

6.  Ct  693,  36  U.  S.    (L.  ed.)    450;    Mc-  391;  Keith  i\  Henkleman,  (1898)   173  111. 
Elvaine  t>.  Brush,   (1891)    142  U.  S.   158,  H3,  50  N.  E.  692. 

12    S.   Ct.    156,   35   U.   S.    (L.    ed.)    971;  Louisiana.— "Sew  Orleans  t?.  Le  Blanc, 

Eilenbecker  v.  Plymouth  County,    (1890)        (1915)   139  La.  113,  71  So.  248. 

15181 


Amendment  VIII] 


CONSTITUTION 


519 


Maryland.—  Dutton  v.  State,  (1914) 
123  Md.  373,  91  AtL  417;  Ann.  Cas. 
1916C  89;  Foote  t\  State,  (1882)  59 
Md.  264. 

Massachusetts. —  Com.  v.  Hitchings, 
(1855)   5  Gray  485. 

Wew  York.—  Barker  v.  People,  (1824) 
3  Cow.  686;  Murphy  i\  People,  (1824) 
2  Oow.  815;  Jackeon  v.  Wood,  (1824) 
2  Cow.  819,  note;  Livingston  v.  New 
York,    (1831)    8  Wend.   85,   100. 

North  Carolina. —  State  «.  Blake, 
(1911)   157  N.  C.  608,  72  S.  E.  1080. 

Pennsylvania. —  James  v.  Com.,  (1826) 
12  Serg.  &  R.  220,  in  which  case  it  was 
held  that  the  ducking-stool  was  not  the 
punishment  of  a  common  scold  in  Penn- 
sylvania. 

Rhode  Island.—  State  v.  Paul,  (1858) 
5  R.  I.  185,  196;  State  v.  Keeran,  (1858) 
5  R.  I.  497;  In  re  Fitzpatrick,  (1888)  16 
R.  L  60,  11  AtL  773. 


Tennessee.—  State  v.  Norvell,  (1917) 
137  Tenn.  82,  191  S.  W.   536. 

Texas.—  Hamilton  v.  State,  (Tex.  Crim. 
1913)    153  S.  W.  134. 

Vermont.—  State  i\  Burlington  Drug 
Co.,  (1911)  84  Vt  243,  78  Atl.  882;  State 
V.  Hodgson,  (1893)  66  Vt  156,  28  Atl. 
1089. 

Virginia. —  Southern  Exp.  Co.  v.  Com., 
(1895)  92  V«u  67,  22  S.  £.  809,  41  L. 
R.  A.  436. 

Effect  of  Fourteenth  Amendment. —  In 
O'Neil  a  Vermont,  (1892)  144  U.S.  323, 
12  S.  Ot  693,  36  U.  S.  (L.  ed.)  450, 
Justice  Field,  in  a  dissenting  opinion, 
holds  that  the  Fourteenth  Amendment 
has  made  this  amendment  applicable  to 
the  states.  See  State  r.  Burlington  Drug 
Co.,  (1911)  84  Vt.  243,  78  Aa  882. 


n.  Applicable  to  Organized  Territories 

Organized  territories  are  invested  with  legislative  power  which  extends 
to  all  rightful  subjects  of  legislation  not  inconsistent  with  the  Constitution 
and  laws  of  the  United  States.  By  virtue  of  that  power,  the  legislative 
branch  of  a  territory  may  define  offenses,  and  prescribe  punishment  of  the 
offenses,  subject  to  the  provision  that  cruel  and  unusual  punishments  shall 
not  be  inflicted. 

Wilkerson  *.  Utah,   (1878)   99  IT.  S.  133,  25  U.  S.   (L.  ed.)   348. 

m.  Excessive  Bail 

To  require  larger  bail  than  the  prisoner  could  give  would  be  to  require 
excessive  bail,  and  to  deny  bail  in  a  case  clearly  bailable  by  law. 


U.  S.  v.  Lawrence,  (1835)  4  Cranch 
(C.  C.)  518,  26  Fed.  Caa.  No.  15,577, 
wherein  the  court  said  that  the  discretion 
of  the  magistrate  in  taking  bail  in  a 
criminal  case  ie  to  be  guided  by  the  com- 


pound consideration  of  the  ability  of  the 
prisoner  to  give  bail,  and  the  atrocity  of 
the  offense.  See  also  U.  S.  i\  Brawner, 
(1881)  7  Fed.  89;  Ex  p.  Ruef,  (1908) 
8  Oal.  Ap-p.  468,  97  Pac.  89. 


IV.  Excessive  Fines,  Cruel  and  Unusual  Punishments 
1.  When  Within  the  Statute. 


The  sentence  and  punishment  imposed 
upon  a  defendant  for  any  violation  of  the 
provisions  of  the  statute,  which  is  within 
the  punishment  provided  for  by  the  stat- 
ute, cannot  be  regarded  aa  excessive, 
cruel,  or  unueual.  Jackson  v.  U.  S., 
(1900)    102  Fed.  487. 

The  provision  has  its  origin  in  an  Aot 
of  Parliament  in  1688,  entitled,  "An  Act 
declaring  the  rights  and  liberties  of  the 
subject,    and    settling    the    succession    of 


the  crown;"  which  Aot  set  forth  numer- 
ous grievances,  and  among  them,  that  "  ex- 
cessive bail  hath  been  required  of  persons 
committed  in  criminal  cases  to  elude  the 
benefit  of  the  laws  made  for  the  liberty 
of  the  subjects;  and  excessive  fines  have 
been  imposed,  and  illegal  and  cruel  pun- 
ishments inflicted."  And  it  is  therein 
declared  that  excessive  bail  ought  not  to 
be  required  nor  excessive  fines  imposed, 
nor  cruel  and  unusual  punishments  in- 
flicted.    Statute  1  W.  and  M.,  ch.  2.    The 
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declaration  of  rights  as  contained  in  this  limitation  upon  the  authority  of  Con- 
Act  of  Parliament  relates  to  the  execu-  gress,  and  has  no  application  whatever 
tive  and  judicial  departments  of  the  to  the  government  of  the  states.  Martin 
government  of  England.  The  language  v.  Johnson,  (1895)  11  Tex.  Civ.  App.  633. 
as  used  in  our  Federal  Constitution  is  a 

2.  Comparison  with  Undue  Leniency  in  Another  Case. —  Undue  leniency 
in  one  case  does  not  transform  a  reasonable  punishment  in  another  case  to  a 
cruel  one. 

Howard  v.  Fleming,   (1003)    191  U.  S.  136,  24  S.  Ct.  49,  48  U.  S.   (L.  ed.)   121. 

3.  Punishments  of  Torture. —  Difficulty  would  attend  the  effort  to  deter- 
mine the  exactness  and  the  extent  of  the  constitutional  provision  which 
provides  that  cruel  and  unusual  punishments  shall  not  be  inflicted,  but  it  is 
safe  to  affirm  that  punishments  of  torture,  such  as  those  formerly  inflicted 
for  atrocious  crimes  and  for  high  treason,  and  all  others  in  the  same  line  of 
unnecessary  cruelty,  have  been  forbidden  by  this  amendment. 

Wilkerson  r.  Utah,  (1878)  99  U.  S.  135,  "There   may   be   exceptional  cases,  in 

25  U.  S.  ( L.  ed. )  345.  relation  to  the  whipping  post,  pillory,  or 

other  extreme,  isolated,   and  exceptional 

Whipping. —  A   New   Mexico   territorial  oases,   where   the  courts  have  interfered, 

statute  providing  that  "  every  person  who  and  held  the  sentence  to  be  in  violation 

ahull    be    convicted   of    stealing    a   horse,  of    the    provisions    of    the    Constitution, 

mare,  colt,  or  filly,  horse  mule  or  mare  *     •     *     The  extent  of  the  punishment, 

mule,  ass  or  jennet,  bullock,  cow,  or  calf,  upon  conviction,  ought  to  be  such  a*  is 

sheep,  goat,  or  hog,  shall  be  punished  by  warranted  by  law,   and  such  ae  appears 

not  leas  than  thirty  lashes,  well  laid  on  to  be  best  calculated  to  answer  the  ends 

his  bare  back,  nor  more  than  sixty,  at  the  of   precaution   necessary   to  deter  others 

discretion  of  the  court  trying  such  cause,  from  the  commission  of  like  offenses,  in 

and  shall  be  confined  in  the  county  jail  addition    to   the    punishment   of   the   in- 

until  the  costs  of  the  prosecution  are  paid  dividual    offender.        Jackson    v.    U.    S., 

and    the   sentence   fully    complied   with/'  (1900)  102  Fed.  488. 
was  held   not   to   be   unconstitutional   as 
inflicting  cruel  and  unusual  punishment. 
Garcia  v.  Territory,  (1869)    1  X.  M.  415. 

4.  Ten  Years  for  Assault  with  Dangerous  Weapon. —  The  punishment 
of  ten  years  in  prison,  for  the  crime  of  an  assault  with  a  dangerous  weapon, 
was  held  not  to  be  out  of  all  proportion  to  the  offense. 

Jackson  v.  U.  S.,  (1900)   102  Fed.  488. 

5.  Two  Years  and  Fine  $500  for  Receiving.—  The  Act  of  Congress,  sec- 
tion 35  of  the  Penal  Code,  making  it  a  criminal  offense  for  any  one  to 
purchase  or  receive  in  pledge  from  any  soldier  certain  articles,  and  pre- 
scribing a  maximum  punishment  of  imprisonment  for  two  years,  and  a  fine 
of  $500,  vesting  in  the  trial  court  discretion  to  adjust  the  punishment  to 
the  offense,  is  not  invalid  as  providing  a  cruel  and  unusual  punishment. 

Ontai  t?.  U.  S.,  (1911)   188  Fed.  310. 
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6.  Each  Posted  Fraudulent  Letter  as  a  Separate  Offense. —  The  Act  of 

Congress  prohibiting  the  placing  of  letters  in  the  mail  for  the  purpose  of 
executing  a  scheme  to  defraud,  is  not  invalid  for  making  each  putting  of 
a  letter  into  the  post  office  a  separate  offense  and  so  leading  to  cruel  and 
unusual  punishment. 

Badders  r.  U.  S.,  (1916)  240  U.  S.  391,  36  S.  Ct.  367,  60  U.  S.  (L.  ed.)  706. 

7.  Fifty  Dollars  and  Three  Months'  Hard  Labor  for  Illegal  Sale  of 
Liquor.— This  clause  does  not  apply  to  state  but  to  national  legislation. 
44  But  if  this  were  otherwise  the  defense  could  hot  avail  the  plaintiff  in 
error.  The  offense  charged  was  the  keeping  and  maintaining,  without 
license,  a  tenement  for  the  illegal  sale  and  illegal  keeping  of  intoxicating 
liquors.  The  plea  does  not  set  out  the  statute  imposing  fines  and  penalties 
for  the  offense.  But  it  appears  from  the  record  that  the  fine  and  punish- 
ment in  the  case  before  us  was  fifty  dollars  and  imprisonment  at  hard 
labor  in  the  house  of  correction  for  three  months.  We  perceive  nothing 
excessive,  or  cruel,  or  unusual  in  this.  The  object  of  the  law  was  to  protect 
the  commuiiity  against  the  manifold  evils  of  intemperance. M 

Pervear  t\  Massachusetts,  (1866)  5  Wall  475,  18  U.  S.  (L.  ed.)  608. 

8.  Shooting  as  a  Mode  of  Executing  Death  Penalty. —  The  punishment 
of  shooting  as  a  mode  of  executing  a  death  penalty  for  the  crime  of  murder 
in  the  first  degree  is  not  a  cruel  and  unusual  punishment  within  the  mean- 
ing of  this  amendment.  A  territorial  statute  authorizing  a  court  to  inflict 
such  a  punishment  is  not  invalid. 

Wilkerson  c.  Utah,  (1878)  99  U.  S.  134,  25  U.  S.  (L.  ed.)  345. 

V.  Appellate  Jurisdiction  of  United  States  Supreme  Court 

The  Supreme  Court  has  no  appellate  jurisdiction  to  revise  sentences  of 
inferior  courts  in  criminal  cases,  and  cannot,  even  if  the  excess  of  the  fine 
were  apparent  on  the  record,  reverse  the  sentence. 

Ex  p.  Watkins,    (1833)    7   Pet.  573,  8  The  act  of  Congress  of  March  2,  1907, 

U.  S.  (L.  ed.)  786.  See  also  American  chap.  2564,  34  Stat,  at  L.  1246,  author- 
Con  str.  Co.  r.  Jacksonville,  etc.,  R.  Co.,  izing  the  United  States  to  take  a  writ  of 
(1893)  148  U.  S.  378,  13  S.  Ct.  768,  37  error  in  criminal  cases  to  the  Supreme 
U.  S.  (I*  ed.)  486.  Court,    for    certain    purposes,    is    valid. 

Taylor  t\  U.  S.,  (1907)  207  U.  S.  120,  28 
&  Ct  53,  52  U.  S.  (L.  ed.)   130. 


AMENDMENT   IX 

M  The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be 
construed  to  deny  or  disparage  others  retained  by  the  people." 


To  the  states  this  amendment  does  not  extend. 


Livingston  v.  Moore,  (1833)  7  Pet.  661, 
8  U.  6.   (L.  ed.)   751. 

That  this  amendment,  with  the  other 
first  ten  amendments,  is  not  a  limitation 
on  the  powers  of  the  states,  see  also  the 
following  cases: 

United  States. —  Ohio  v.  Dollison, 
(1904)  194  U.  S.  447,  24  S.  Ot.  703,  48 
U.  S.  (L.  ed.)  1062;.Bolln  r.  Nebraska, 
(1900)  176  U.  S.  87,  20  S.  Ct.  287,  44 
U.  S.  (L.  ed.)  382,  affirming  (1897)  51 
Neb.  581,  71  N.  W.  444;  Brown  v.  New 
Jersey,  (1899)  175  U.  S.  174,  20  S.  Ct. 
77,  44  U.  S.  (L.  ed.)  119;  Brown  v. 
Walker,  (1896)  161  U.  S.  606,  16  S.  Ct. 
644,  40  U.  S.  (L.  ed.)  819,  affirming 
(1895)  70  Fed.  46;  Monongahela  Nav.  Co. 
i\  U.  S.,  (1893)  148  U.  S.  324,  13  S.  Ct. 
622,  37  U.  S.  (L.  ed.)  463;  MicElvaine  17. 
Brush,  (1891)  142  U.  S.  158,  12  S.  Ct. 
156,  36  U.  S.  (L.  ed.)  971;  Eilenbecker  V. 
Plymouth  County,  (1890)  134  U.  S.  34, 
10  S.  Ct,  424,  33  U.  S.  (L.  ed.)  801; 
Spies  r.  Illinois,  (1887)  123  U.  S.  131, 
166,  8  S.  Ct  21,  22,  31  U.  S.    (L.  ed.) 


80;  Edwarda  t?.  Elliott,  (1874)  21  Wall. 
552,  557,  22  U.  S.  (L.  ed.)  487;  Fox  v. 
Ohio,  (1847)  5  How.  410,  12  U.  S.  (L. 
ed.)  213;  U.  S.  r.  Rhodes,  (1866)  1  Abb. 
(U.  S.)  28,  27  Fed.  Cas.  No.  16,151;  U.  S. 
v.  Hall,  (1871)  3  Chicago  Leg.  N.  260,  26 
Fed.   Oas.  No.   16,282. 

Connecticut.—  Colt  v.  Eves,  (1837)  12 
Conn.  251;  State  i\  Phelps,  Super.  Ct, 
Hartford  County,  Sept.  T.  1816. 

Illinois. —  Keith  1?.  Henkleman,  (1898) 
173  111.  143,  50  N.  E.  692. 

Louisiana. —  New  Orleans  v.  Le  Blanc, 
(1915)  139  La.  113,  71  So.  248;  State  r. 
Michel,    (1908)    121  La.  374,  46  So.  430. 

New  York.—  Murphy  v.  People,  (1824) 
2  Cow.  815;  Jackson  v.  Wood,  (1824)  2 
Cow.  819,  note;  Livingston  r.  New  York, 
(1831)   8  Wend.  85,  100. 

Rhode  Island.—  State  v.  Paul,  (1858) 
5  R.  I.  185,  196;  State  i\  Keeran,  (1858) 
5  R.  I.  497;  In  re  Fitepatrick,  (1888)  16 
R.  I.  60,  11  Atl.  773. 

Tennessee.—  State  t;.  Norvell,  (1907) 
137  Ten*.  82,  191  S.  W.  536. 
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AMENDMENT  X 

"  The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively, 
or  to  the  people/' 

I.  General  Reserved  Powers,  523. 
II.  Dependent  on  Construction  op  the  Whole  Constitution,  524. 

III.  Police  Power,  525. 

1.  In  General,  525. 

2.  Federal  Tax  on  Manufacture  and  Sale  of  Commodities,  525. 

3.  Making  Settlement  on  Indian  Lands  Unlawful,  525. 

IV.  State  Power  of  Taxation,  526. 

1.  In  General,  526. 

2.  Tax  on  Domestic  Corporations,  527. 

3.  Concurrent  State  and  Federal  Power  on  the  Same  Subjects,  527. 

4.  Limited  by  Grants  of  Federal  Power,  527. 
V.  Matters  Relating  to  State  Courts,  528. 

VI.  As  to  Rights  op  Property,  528. 

VII.  Shores  op,  and  Soils  under,  Navigable  Waters,  528. 
VIII.  Mandamus  from  State  Court  to  Federal  Officer,  528. 
IX.  Taxation  by  Congress  of  Municipal  Revenue,  529. 
X.  Restraining  State  Corporation  from  Interfering  with  Inter- 
state Commerce,  529 

I.  General  Reserved  Powers 

The  reservation  to  the  states  respectively  only  means  the  reservation  of 
the  rights  of  sovereignty  which  they  respectively  possessed  before  the  adop- 
tion of  the  Constitution  of  the  United  States,  and  which  they  had  not 
parted  from  by  that  instrument.  And  any  legislation  by  Congress  beyond 
the  limits  of  the  power  delegated  would  be  trespassing  upon  the  rights  of 
the  states  or  the  people,  and  would  not  be  the  supreme  law  of  the  land,  but 
null  and  void. 

Gordin  v.  U.  S.,  (1864)    117  U.  S.  705,  grant  from  them."    Per  Brewer,  J.,  con- 

29  U.  S.   (L.  ed.)    (Appendix)   136,  notes,  cwring  in  U.  S.  f>.  Williams,   (1904)   194 

See    Hockett   t?.    State    Liquor   Licensing  U.  S.  295,  24  S.  Ct.  719,  48  U.  S.  (L.  ed.) 

Board,   (1915)  91  Ohio  St.  176,  110  N.  E.  979. 
485,  U  R.  A.  1917  B.  7. 

It  is  a  familiar  rule  of  construction  of 

"The  powers  the  people  have  given  to  the  Constitution  of  the  Union,  that  the 

the  general  government  are  named  in  the  sovereign  powers  vested  in  the  state  gov- 

Oonstitution,    and   ull   not   there  named,  ernments  by  their  respective  constitutions 

either    expressly  or   by   implication,    are  remained  unaltered   and   unimpaired,  ex- 

leserved  to  the  people  and  can  be  exer-  cept  so  far  as  they  were  granted  to  the 

cased    only   by    them,    or    upon    further  government  of  the*  United  States,      lhat 
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the  intention  of  the  framers  of  the  Con- 
atitntion  in  this  respect  might  not  be 
misunderstood,  this  rule  of  interpretation 
is  expressly  declared  in  the  tenth  article 
of  the  amendments,  namely:  "The  pow- 
ers not  delegated  to  the  United  States  are 
reserved  to  the  states  respectively,  or  to 
the  people."  The  government  of  the 
United  States,  therefore,  can  claim  no 
powers  which  are  not  granted  to  it  by 
ihe  Constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly 
given,  or  given  by  necessary  implication. 
The  general  government,  and  the  states, 
although  both  exist  within  the  same  ter- 
ritorial limits,  are  separate  and  distinct 
sovereignties,  acting  separately  and  inde- 
pendently of  each  other,  within  their  re- 
spective spheres.  The  former  in  its  ap- 
propriate sphere  is  supreme;  but  the 
states  within  the  limits  of  their  powers 
not  granted,  or,  in  the  language  of  the 
Tenth  Amendment,  "  reserved,"  are  as  in- 
dependent of  the  general  government  as 
that  government  within  its  sphere  is  in- 
dependent of  the  states.  Buffington  0. 
Day,  (1870)  11  Wall.  124,  20  U.  S.  (L. 
ed.)    122. 

This  cannot,  with  any  propriety,  be 
read  as  a  new  grant  to  the  states  or  the 
people  of  such -power  as  had  not  been 
delegated  or  prohibited  by  the  Constitu- 
tion, for  that  would  assume  the  existence 
of  a  considerable  period  of  time  when 
these  powers  were  either  in  abeyance  or 
vested  somewhere  else,  which  is  an  as- 
sumption inadmissible  as  inconsistent  with 
the  nature  of  government  powers.  It 
must  be  concluded  that  Article  X.  was  in- 
tended as  declaratory  of  a  pre-existing 
intent  of  the  Constitution,  and  that  would 
.lead  us  to  construe  the  Constitution  pre- 
cisely as  if  the  tenth  article  of  amend- 
ment had  been  incorporated '  in  it  at  its 


first  adoption.  Beading,  then,  the  Con- 
stitution with  this  reservation,  it  is  neces- 
sary that  the  terms  of  every  grant  should 
be  construed  as  the  express  limitation  of 
such  grant  where  that  is  reasonably  pos- 
sible. State  v.  Davis,  (1879)  12  S.  a 
534. 

The  government  of  the  United  States 
is  one  of  delegated  and  limited  powers; 
it  derives  its  existence  and  authority  alto- 
gether from  the  Constitution,  and  neither 
of  its  branches,  executive,  legislative,  nor 
judicial,  can  exercise  any  of  the  powers  of 
government  beyond  those  specified  and 
granted;  for  the  tenth  article  of  the 
amendments  to  the  Constitution,  in  ex- 
press terms,  provides  that  "  the  powers 
not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the 
states,  are  reserved  to  the  states,  re- 
spectively, or  to  the  people."  E*  p. 
Merryman,  (1861)  Taney  (U.  S.)  246, 
17  Fed.  Caa.  No.  9,487. 

Any  legislation  of  Congress  beyond  the 
limits  of  the  powers  delegated  is  an  in- 
vasion of  the  rights  reserved  to  the  states 
or  to  the  people,  and  is  necessarily  void. 
Matter  of  Pacific  R.  Commission,  (1887) 
32  Fed.  254. 

The  exclusive  alienation  of  state  sover- 
eignty  can   only   exist    in   three   casei: 

where  by  its  terms  it  is  so,  or  where  a 
power  is  conferred  on  the  federal  govern- 
ment, and  the  states  are  prohibited  from 
exercising  a  similar  authority,  or  where 
an  authority  is  granted  to  the  former,  to 
which  the  exercise  of  a  like  power  on 
the  part  of  the  different  states  would  be 
absolutely  and  totally  contradictory  and 
repugnant.  Adams  v.  Storey,  (1817)  1 
Paine  (U.  S.)  79,  1  Fed.  Cas.  No.  66. 


n.  Dependent  on  Construction  of  the  Whole  Constitution 

There  is  no  phrase  in  the  instrument  which,  like  the  Articles  of  Con- 
federation, excludes  incidental  or  implied  powers,  and  which  requires  that 
everything  granted  shall  be  expressly  and  minutely  described.  This 
amendment,  which  was  framed  for  the  purpose  of  quieting  the  excessive 
jealousies  which  had  been  excited,  omits  the  word  "  expressly,"  and 
declares  only  that  the  powers  "  not  delegated  to  the  United  States,  nor 
prohibited  to  the  states,  are  reserved  to  the  states  or  to  the  people;  "  thns 
leaving  the  question  whether  the  particular  power  which  may  become  the 
subject  of  contest  has  been  delegated  to  the  one  government,  or  prohibited 
to  the  other,  to  depend  on  a  fair  construction  of  the  whole  instrument. 


M'Culloch     t\     Maryland,      (1819) 
Wheat.  406,  4  U.  S.   (L.  ed.)   579. 


Similar  clause  in  Article  of  Confedera- 
tion.— The  same  reservation,  in  substance. 
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was  contained  in  the  second  article  of  the  was  not  to  interfere  with  or  restrict  any 
Articles  of  Confederation,  except  that  the  of  the  powers  delegated  to  the  United 
word  "  expressly "  was  there  placed  be-  States  by  the  Constitution,  whether  ex- 
fore  the  word  "  delegated."  The  omission  pressly  delegated  or  not.  Metropolitan 
of  this  word  in  the  Tenth  Amendment  is  Bank  v.  Van  Dyok,  (1863)  27  N.  Y.  416. 
most    significant,    and    shows   the    object 


m.  Police  Power 

1.  In  General. —  The  police  power  of  the  states  is  limited  by  the  express 
prohibitions  in  the  Federal  Constitution  upon  a  state's  action.  For 
instance,  the  state  may  regulate  fares  and  freights,  but  inasmuch  as  the 
regulation  of  interstate  commerce  is  vested  in  the  general  government,  the 
state's  police  power  to  regulate  freights  and  tariffs  does  not  extend  to 
interstate  commerce. 

State    r.    Kansas    City,    etc.,    R.    Co.,  Police  Power*,  vol.  10,  p.  950,  and  under 

(1887)  32  Fed.  723.    See  Smith  v.  Bivens,  other  clauses;   consult  the  rndex,  under 

(1893)     56    Fed.    356.      See    also    Police  Police  Power. 
Power  of  the  States,  vol.  10,  p.  451;  and 

2.  Federal  Tax  on  Manufacture  and  Sale  of  Commodities. —  An  Act 

of  Congress,  imposing  taxes  on  the  manufacture  and  sale  of  oleomargarine, 
which  provides  for  the  marking  of  packages  used  by  retail  dealers  in 
oleomargarine,  does  not  invade  the  police  power  of  the  state  when  the  prin- 
cipal object  of  the  Act  is  the  raising  of  revenue  and  not  the  protection  to 
purchasers. 

U.  S.  r.  Dougherty,  (1900)  101  Fed.  440.  See  also  In  re  Kollock,  (1897)  165  U.  S: 
532,  17  S.  Ct.  444,  41  U.  S.   (L.  ed.)   813. 

3.  Making'  Settlement  on  Indian  Lands  Unlawful.— A  state  statute 
made  it  unlawful  for  any  persons  other  than  Indians  to  settle  and  reside 
upon  lands  belonging  to  or  occupied  by  any  tribe  of  Indians,  and  declared 
void  all  contracts  made  by  any  Indians,  whereby  any  other  than  Indians 
should  be  permitted  to  reside  on  such  lands;  and  if  any  persons  should 
settle  or  reside  on  any  such  lands  contrary  to  the  Act,  it  was  made  the 
duty  of  any  judge  of  any  county  court  where  such  lands  were  situated,  on 
complaint  made  to  him,  and  due  proof  of  such  residence  or  settlement, 
to  issue  his  warrant,  directed  to  the  sheriff,  commanding  him  to  remove 
such  persons.  It  was  held  to  be  a  police  regulation  for  the  protection  of 
the  Indians  from  the  intrusion  of  the  white  people,  and  to  preserve  the 
peace.  Notwithstanding  the  peculiar  relation  which  these  Indian  nations 
hold  to  the  government  of  the  United  States,  the  state  had  the  power  of  a 
sovereign  over  their  persons  and  property,  so  far  as  it  was  necessary  to 
preserve  the  peace  of  the  commonwealth,  and  to  protect  these  feeble  and 
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helpless  bands  from  imposition  and  intrusion.  The  power  of  a  state  to 
make  such  regulations  to  preserve  the  peace  of  the  community  is  absolute, 
and  has  never  been  surrendered. 

New  York  t\  Dibble,  (1858)  21  Haw.  338,  16  U.  S.  (L.  ed.)  149. 


IV.  State  Power  of  Taxation 

1.  In  General. —  The  taxing  power  of  a  state  is  one  of  its  attributes  of 
sovereignty ;  it  exists  independently  of  the  Constitution  of  the  United 
States,  and  underived  from  that  instrument,  and  may  be  exercised  to  an 
unlimited  extent  upon  all  property,  trades,  business,  and  avocations  exist- 
ing or  carried  on  within  the  territorial  boundaries  of  the  state,  except  so 
far  as  it  has  been  surrendered  to  the  federal  government,  either  expressly 
or  by  necessary  implication. 


Union  Pac.  R.  Co.  v.  Peniston,  (1873) 
18  Wall.  29,  21  U.  S.  (L.  ed.)  787.  See 
also  Duer  t?.  Small,  (1859)  4  Blatchf.  (U. 
S.)   263,  7  Fed.  Cas.  No.  4,116. 

Where  there  has  been  no  compact  with 
the  federal  government,  or  cession  of 
jurisdiction  for  the  purposes  specified  in 
the  Constitution,  this  power  reaches  all 
the  property  and  business  within  the 
state,  which  are  not  properly  denominated 
the  means  of  the  general  government; 
and,  as  laid  down  by  this  court,  it  may 
be  exercised  at  the  discretion  of  the  state. 
The  only  restraint  is  found  in  the  re- 
sponsibility of  the  members  of  the  legis- 
lature to  their  constituents.  If  this 
power  of  taxation  by  a  state  within  its 
jurisdiction  may  be  restricted  beyond  the 
limitations  stated,  on  the  ground  that 
the  tax  may  have  some  direct  bearing 
on  foreign  commerce,  the  resources  of  a 
state  may  be  thereby  essentially  im- 
paired. But  state  power  does  not  rest 
on  a  basis  so  under!  n  able.  Whatever  ex- 
ists within  its  territorial  limits  in  the 
form  of  property,  real  or  personal,  with 
the  exceptions  stated,  is  subject  to  its 
laws;  and  also  the  numberless  enterprises 
in  which  its  citizens  may  be  engaged. 
These  are  subjects  of  state  regulation  and 
state  taxation,  and  there  is  no  federal 
power  under  the  Constitution  which  can 
impair  this  exercise  of  state  sovereignty. 
Nathan  t\  Louisiana,  (1850)  8  How.  82, 
12  U.  S.  (L.  ed.)  992,  affirming  State  t\ 
Nathan,    (1845)    12  Rob.    (La.)    332. 

"  With  the  exception  of  the  powers  sur- 
rendered by  the  Constitution  of  the 
United  States,  the  people  of  the  several 
states  are  absolutely  and  unconditionally 
sovereign  within  their  respective  terri- 
tories.   It  follows  that  they  may  impose 


what  taxes  they  think  proper  upon  per 
sons  or  things  within  their  dominion,  and 
may  apportion  them  according  to  their 
discretion  and  judgment.  They  may,  if 
they  deem  it  advisable  to  do  so,  exempt 
certain  descriptions  of  property  from  tax- 
ation, and  lay  the  burden  of  supporting 
the  government  elsewhere.  And  they  may 
do  this  in  the  ordinary  forms  of  legisla- 
tion or  by  contract,  as  may  seem  best  to 
the  people  of  the  state.  There  is  nothing 
in  the  Constitution  of  the  United  States 
to  forbid  it,  nor  any  authority  given  to 
this  court  to  question  the  right  of  a  state 
to  bind  itself  by  such  contracts,  whenever 
it  may  think'  proper  to  make  them." 
Ohio  L.  Ins.,  etc.,  Co.  t?.  Debolt,  (18631 
16  How.  428,  14  U.  S.    (L.  ed.)   997. 

Under    the    Articles    of    Confederation 

the  government  of  the  United  States  was 
limited  in  the  exercise  of  this  power  to 
requisitions  upon  the  states,  while  the 
whole  power  of  direct  and  indirect  taxa- 
tion of  persons  and  property,  whether  by 
taxes  on  polls,  or  duties  on  imports,  or 
duties  on  internal  production,  manufac- 
ture, or  use,  was  acknowledged  to  belong 
exclusively  to  the  states,  without  any 
other  limitation  than  that  of  non-inter- 
ference with  certain  treaties  made  by 
Congress.  The  Constitution,  it  is  true, 
greatly  changed  this  condition  of  things. 
It  gave  the  power  to  tax,  both  directly 
and  indirectly,  to  the  national  govern- 
ment, and,  subject  to  the  one  prohibition 
of  any  tax  upon  exports  and  to  the  con- 
ditions of  uniformity  in  respect  to  in- 
direct, and  of  proportion  in  respect  to 
direct  taxes,  the  power  was  given  without 
any  express  reservation.  On  the  other 
hand,  no  power  to  tax  exports,  or  imports 
except  for  a  single  purpose  and  to  an  in- 
significant extent,  or  to  lav  any  duty  on 
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tonnage,  was  permitted  to  the  states.     In  discretion  is  restrained  only  by  the  will 

respect,    however,    to    property,    business,  of  the  people,  expressed  in  the  state  con- 

and  persons,  within  their  respective  lim-  stitutions   or    through   elections,   and   by 

its,  their  power  of  taxation  remained  and  the  condition  that  it  must  not  be  so  used 

remains  entire.    It  is  indeed  a  concurrent  as  to  burden  or  embarrass  the  operations 

power,   and  in  the  case  of  a  tax  on  the  of    the    national   government.      There    is 

same    subject    by   both   governments,    the  nothing   in    the   Constitution    which   coai- 

claim   of   the  United   States,   as   the  su-  templates  or  authorizes  any  direct  abridg- 

preme  authority,  must  be  preferred ;  but  ment  of  this  power  by  national  legislation, 

with  this  qualification  it  is  absolute.    The  To  the  extent  just  indicated  it  is  as  com- 

extent  to  which  it  shall  be  exercised,  the  plete    in    the   states    as    the   like   power, 

subjects  upon  which  it  shall  be  exercised,  within  the  limits  of  the  Constitution,  is 

and  the  mode  in  which  it  shall  be  exer-  complete   in    Congress.     Lane   County   f?. 

cised,  are  all  equally  within  the  discretion  Oregon,   (1868)    7  Wall.  76,  19  U.  S.   (L. 

of   the    legislatures   to   which   the   states  ed.)    101. 
commit  the  exercise  of  the  power.     That 

2.  Tax  on  Domestic  Corporations. —  The  exercise  of  the  authority  which 
every  state  possesses  to  tax  its  corporations  and  all  their  property,  real  and 
personal,  and  their  franchises,  and  to  graduate  the  tax  upon  the  corpora- 
tions according  to  their  business  or  income,  or  the  value  of  their  property, 
when  this  is  not  done  by  discriminating  against  rights  held  in  other  states, 
and  the  tax  is  not  on  imports,  exports,  or  tonnage,  or  transportation  to 
other  states,  cannot  be  regarded  as  conflicting  with  any  constitutional 
power  of  Congress. 

Delaware  Railroad  Tax,  (1873)   18  Wall.  232,  21  U.  S.  (L.  ed.)  888. 

S.  Concurrent  State  and  Federal  Power  on  the  Same  Subjects. —  Out- 
side of  the  prohibitions,  express  and  implied,  contained  in  the  Federal 
Constitution,  the  power  of  the  states  to  tax  for  the  support  of  their  own 
governments  is  coextensive  with  the  subjects  within  their  unrestricted 
sovereign  power,  which  shows  conclusively  that  the  power  to  tax  may  be 
exercised  at  the  same  time  and  upon  the  same  subjects  of  private  property 
by  the  United  States  and  by  the  states  without  inconsistency  and  repug- 
nancy. Such  a  power  exists  in  the  United  States  by  virtue  of  an  express 
grant  for  the  purpose,  among  other  things,  of  paying  the  debts  and  pro- 
viding for  the  common  defense  and  general  welfare;  and  it  exists  in  the 
states  for  the  support  of  their  own  governments,  because  they  possessed 
the  power  without  restriction  before  the  Federal  Constitution  was  adopted, 
and  still  retain  it,  except  so  far  as  the  right  is  prohibited  or  restricted  by 
that  instrument. 

Ward  r.  Maryland,  (1870)  12  Wall.  428,  20  U.  S.  (L.  ed.)  449.  See  also  Concurrent 
Power  of  National  and  State  Governments,  vol.  10,  p.  395. 

4.  Limited  by  Grants  of  Federal  Power. —  The  power  of  a  state  to  tax  its 
own  citizens  or  their  property  within  its  territory  cannot  be  used  so  as  to 
obstruct  the  free  course  of  the  power  given  to  Congress.    "  It  cannot  reach 
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and  restrain  the  action  of  the  national  government  within  its  proper 
sphere.  It  cannot  reach  the  administration  of  justice  in  the  courts  of  the 
Union,  or  the  collection  of  the  taxes  of  the  United  States,  or  restrain  the 
operation  of  any  law  which  Congress  may  constitutionally  pass.  It  cannot 
interfere  with  any  regulation  of  commerce. ' ' 

Brown  ©.  Maryland,  (1827)   12  Wheat.  448,  6  U.  S.   (L.  ed.)   678. 

V.  Matters  Relating  to  State  Courts 

The  several  state  legislatures  retain  all  the  powers  of  legislation,  dele- 
gated to  them  by  the  state  constitutions,  which  are  not  expressly  taken  away 
by  the  Constitution  of  the  United  States.  The  establishing  courts  of  jus- 
tice, the  appointment  of  judges,  and  the  making  regulations  for  the  admin- 
istration of  justice,  within  each  state,  according  to  its  laws,  on  all  subjects 
not  intrusted  to  the  federal  government,  is  the  peculiar  and  exclusive 
province  and  duty  of  the  state  legislatures. 

Calder  v.  Bull,  (1798)  3  Dall.  388,  1  U.  S.  (L.  ed.)  648. 

VI.  As  to  Bights  of  Property 

The  powers  reserved  to  the  several  states  extend  to  all  the  objects  which, 
in  the  ordinary  course  of  affairs,  concern  property  and  the  rights  of  prop- 
erty of  individuals,  as  well  as  to  the  internal  order,  improvement,  and 
prosperity  of  the  state. 

King  v.  American  Transp.  Co.,  (1859)   1  Flipp.  (U.  S.)   1,  14  Fed.  Cas.  No.  7,787. 

VII.  Shores  of,  and  Soils  under,  Navigable  Waters 

The  shores  of  navigable  waters,  and  the  soils  under  them,  were  not 
granted  by  the  Constitution  of  the  United  States,  but  were  reserved  to  the 
states  respectively. 

Pollard  v.  Hagan,  (1845)  3  How.  212,  11  U.  S.  (L.  ed.)  565.  See  also  Ownership 
and  Grants  of  Shores  and  Tide-water  Lands,  vol.  10,  p.  593. 

Vm,  Mandamus  from  State  Court  to  Federal  Officer 

A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the  United  States. 
"  There  is  but  one  shadow  of  a  ground  on  which  such  a  power  can  be  con- 
tended for,  which  is,  the  general  rights  of  legislation  which  the  states  pos- 
sess over  the  soil  within  their  respective  territories.  It  is  not  now  necessary 
to  consider  that  power,  as  to  the  soil  reserved  to  the  United  States,  in  the 
states  respectively.    The  question  in  this  case  is,  as  to  the  power  of  the  state 
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courts  over  the  officers  of  the  general  government,  employed  in  disposing 
of  that  land,  under  the  laws  passed  for  that  purpose.  And  here  it  is  obvi- 
ous that  he  is  to  be  regarded  either  as  an  officer  of  that  government,  or  as 
its  private  agent.  In  the  one  capacity  or  the  other,  his  conduct  can  only 
be  controlled  by  the  power  that  created  him ;  since,  whatever  doubts  have 
from  time  to  time  been  suggested,  as  to  the  supremacy  of  the  United  States, 
in  its  legislative,  judicial,  or  executive  powers,  no  one  has  ever  contested 
its  supreme  right  to  dispose  of  its  own  property  in  its  own  way." 

M'Glung  *.  Silliman,  (1821)   6  Wheat.  004,  5  U..  S.   (L.  ed.)  840. 

IX.  Taxation  by  Congress  of  Municipal  Revenue 

The  right  of  the  states  to  administer  their  own  affairs  through  their 
legislative,  executive,  and  judicial  departments,  in  their  own  manner 
through  their  own  agencies,  is  conceded  by  the  uniform  decisions  of  the 
Supreme  Court  of  the  United  States  and  by  the  practice  of  the  federal 
government  from  its  organization.  This  carries  with  it  an  exemption  of 
those  agencies  and  instruments  from  the  taxing  power  of  the  federal 
government. 

U.  S.  t\  Baltimore,  etc,  R.  Co.,  (1872)  to  taxation  by  Congress  upon  ita  munic- 

17  Wall.  327,  21  U.  S.  (L.  ed.)  597,  where  ipal  revenues.    The  revenue  must  be  mu- 

the  court  further  said  that  a  municipal  nicipal  in  ita  nature  to  entitle  it  to  the 

corporation  is  a  portion  of  the  sovereign  exemption, 
power  of  the  state,  and  is  not  subject 

X.  Restraining  State  Corporation  from  Interfering  with  Interstate 

Commerce 

To  restrain  a  state  corporation  from  interfering  with  the  free  course  of 
trade  and  commerce  among  the  states,  in  violation  of  an  Act  of  Congress, 
is  not  hostile  to  the  reserved  rights  of  the  states. 

Northern  Securities  Co.  «.  U.  &,  (1904)  193  U.  &  846,  24  8.  Ct  436,  48  U.  a 
(L.  ed.)  679.  ' 

UF.ai.-lS 
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"  The  judicial  power  of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens 
or  subjects  of  any  foreign  state." 1- 

I.  Against  One  of  the  United  States,"  531. 
II.  Suits  by  Citizens  of  Same  State,  532. 

III.  Suits  Between  States.  532. 

IV.  Suit  in  Admiralty,  533. 

V.  Equal  Protection  of  the  Laws,  533. 
VI.  When  a  State  Holds  Corporation  Stock,  533. 

1.  In  General,  533. 

2.  Suit  to  Establish  Lien  on  Stock  Held  by  the  State,  533. 
VII.  Suits  on  State  Contracts,  534. 

VIII.  Against  Receivers  of  State  Assets,  535. 
IX.  Suit  for  Money  in  the  State  Treasury,  535. 
X.  "  Commenced  or  Prosecuted,"  535. 
XI.  State  as  a  Nominal  or  Real  Party,  535. 
XII.  Suits  Against  State  Officers,  537. 

1.  In  General,  537. 

2.  State  Governor  Sued  Officially,  537. 

3.  To  Test  Constitutionality  of  Statute,  538. 

4.  To  Recover  Money  Unlawfully  Taken,  538. 

5.  To  Recover  Taxes  Paid  upon  Alleged  Illegal  Levy,  538. 

6.  To  Set  Aside  Tax  Sale  When  State  Was  Purcliaser,  539. 

7.  To  Recover  Possession  of  Land,  539. 

8.  For  Foreclosure  of  Mortgage  on  Property  Held  by  the  State,  539. 

9.  Mandamus  against  State  Officer,  540. 

a.  In  General,  540. 

6.  To  Compel  Enforcement  of  Statutory  Remedy,  541. 
c.  To  Compel  Acceptance  of  Tax-receivable  Coupons,  542. 
10.  Injunctions  Against  State  Officers,  542. 

a.  To  Restrain  Enforcement  of  Unconstitutional  Statute,  542. 

b.  Unconstitutional  Act  of  Officers  under  Constitutional  Statute, 

544. 

1  This  amendment  was  proposed  by  joint  resolution  of  Congress  adopted  on  Sept.  5, 
1794,  1  Stat,  at  L.  402;  and  was  declared  in  a  message  from  the  President  to  Congress, 
dated  Jan.  8,  1798,  to  have  been  ratified  by  the  legislatures  of  three-fourths  of  the 
states. 

The  amendment  was  passed  in  consequence  of  the  decision  of  Chisholm  v.  Georgia, 
(1793)  2  Dall.  419,  1  U.  S.  (L.  ed.)  440,  holding  that  a  state  could  be  sued  by  a 
eitiaen  of  another  state  in  assumpsit. 
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c.  To  Restrain  Acts  Constituting  Breach  of  Contract,  544. 

d.  To  Restrain  Interfering  with  Sale  of  Food  Products,  544. 

e.  To  Restrain  Collection  of  Illegal  Tax,  544. 

/.  From  Certifying  Alleged  Illegal  Tax  Valuation,  545. 
g.  To  Restrain  Equalization  Board  from  Executing  the  Law,  545. 
h.  To  Restrain  Corporation  Commissioners  from  Enforcing  Un- 
lawful Order,  546. 

(1)  In  General,  546. 

(2)  From  Enforcing  Unreasonable  Rates,  546. 

(3)  To  Prevent  Interference  with  Interstate  Mail  Trains^ 

547. 
i.  To  Restrain  Impairment  of  Contract,  547. 

(1)  In  General,  547. 

(2)  As  to  Public  Lands,  548. 

(3)  To  Restrain  Location  of  Lands  Claimed,  548. 

j.  From  Preventing  Corporations  Doing  Business  in  the  State, 

548. 
k.  To  Prevent  Infringement  of  Copyright,  549. 
I.  To  Restrain  Diversion  of  Educational  Fund,  549. 
XIII.  Waiver  of  Immunity,  549. 

1.  In  General,  549. 

2.  By  Express  Legislative  Authority,  550. 

3.  By  State  Officers,  550. 

4.  State  Institution  Having  Power  to  Sue  and  Be  Sued,  550. 

5.  Consent  to  Be  Sued  in  State  Court,  550. 

6.  Effect  of  Waiver  in  Previous  Similar  Suit,  551. 

7.  Right  of  State  to  Intervene,  551. 

8.  Cross-bill  in  Suit  by  the  State,  551. 

I.  "Against  One  of  the  United  States  " 

Neither  public  corporations  nor  political  subdivisions  are  clothed  with 
the  immunity  from  suit  which  belongs  to  the  state  alone  by  virtue  of  its 
sovereignty. 

Hopkins  t?.  Clemson  Agricultural  College,  (1911)  221  U.  S.  636,  31  S.  Ct.  654, 
55  U.  S.   (L.  ed.)   890,  36  L.  R.  A.   (N.  S.)   243. 

Suits  against  municipal  corporations. —  A  suit  against  a  municipal  corporar 
tion  is  not  a  suit  against  "  one  of  the  United  States  "  within  the  meaning 
of  this  amendment.  That  such  a  corporation  is  the  agent  of  the  state  gov- 
ernment is  undoubtedly  true,  but  it  does  not  follow  therefrom  that  a  suit 
against  it  or  its  officers  is  such  a  suit. 

Camden   Interstate  R.  Co.  r.   Catletts-        (1903)   127  Fed.  161;  Wheeler  t>.  Chicago, 
burg,    (1904)     129    Fed.    422.      See    also        (1895)   68  Fed.  526, 
Faktka    Waterworks    Co.     v.     Palatka, 
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Suits  against  counties —  This  amendment  is  limited  to  those  suits  in  which 
a  state  is  a  party  on  the  record,  and  does  not  prohibit  suits  against  counties. 

Lincoln  County  t?.  Luning,  (1890)  133  commissioners  from  a  use  of  county  prop- 
U.  a  530,  10  S.  Ct  363,  33  U.  S.  (L.  ed.)  erty  supplied  by  the  county  for  a  public 
766.  use,    is    not    a    suit    against    the    state, 

McCreery   Engineering   Co.  v.   Massachu- 

A  suit  which'  seeks  to  enjoin  county       setts  Fan  Co.,   (1912)    195  Fed.  498. 

A  suit  against  county  officers  appointed  by  the  state,  to  require  them  to 
assess  and  collect  a  tax  to  pay  a  judgment  on  township  bonds,  is  not  a  suit 
against  the  state. 

Graham  v.  Folsom,  (1906)  200  U.  S.  248,  26  S.  Ct.  245,  50  U.  S.  (L.  ed.)  464. 

n.  Suits  by  Citizens  of  Same  State 

A  suit  against  a  state  by  one  of  its  own  citizens,  the  state  not  having 
consented  to  be  sued,  is  unknown  to  and  forbidden  by  the  law,  as  much  so 
as  suits  against  a  state  by  citizens  of  another  state  of  the  Union,  or  by 
citizens  or  subjects  of  foreign  states. 

Fitts  t\  McGhee,  (1899)    172  U.  S.  524,       Co.,   (1906)  200  U.  S.  273,  26  S.  Ct  252, 
19  S.  Ct.  269,  43  U.  S.  (L.  ed.)  535.    See       50  U.  S.  (L.  ed.)  477. 
also   Guntor  v.   Atlantic   Coast   Line  R. 

III.  Suits  Between  States 

While  this  amendment  took  from  the  Supreme  Court  of  the  United 
States  all  jurisdiction,  past,  present,  and  future,  of  all  controversies 
between  states  and  individuals,  it  left  its  exercise  over  those  between  states 
as  free  as  it  had  been  before. 

Rhode  Island  v.  Massachusetts,  (1838)  12  Pet.  731,  9  U.  &  (L.  ed.)  1233.  See  also 
Virginia  r.  West  Virginia,  (1907)  206  U.  S.  290,  27  S.  Ot.  732,  51  U.  S.  (L.  ed.)  IMS. 

Debts  owing  by  another  state  to  its  citizens. —  Unless  the  state  prosecuted 
consents,  this  amendment  prohibits  the  court  from  entertaining  jurisdic- 
tion of  a  caure  in  which  one  state  seeks  relief  against  another  state  on 
behalf  of  its  citizens,  in  a  matter  in  which  the  state  prosecuting  has  no 
interest  of  its  own.  One  state  cannot  create  a  controversy  with  another 
state,  within  the  meaning  of  that  term  as  used  in  the  Constitution,  by 
assuming  the  prosecution  of  debts  owing  by  the  other  state  to  its  citizens. 

New  Hampshire  t>.  Louisiana,  (1883)  108  U.  S.  76,  2  S.  Ct.  176,  27  U.  S.  (L.  ed.) 
656. 

But  where  a  state  has  become  the  absolute  owner  of  obligations  of  another 
state,  it  may  sue  thereon  in  the  Supreme  Court  of  the  United  States. 

South  Dakota  v.  North  Carolina,  (1904)  192  U.  &  286.  24  S.  Ct,  209.  48  U.  & 
(L.  ed.)  448. 
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Between  a  state  and  a  foreign  state. —  The  amendment  does  not  comprehend 
controversies  between  two  or  more  states,  or  between  a  state  and  a  foreign 
state. 

Cohen  v.  Virginia,  (1821)  6  Wheat  406,  5  U.  S.  (L.  ed.)  257. 

IV.  Suit  in  Admiralty 

A  mere  personal  suit  against  a  state  to  recover  proceeds  in  its  possession 
cannot  be  commenced,  in  the  United  States  Supreme  Court.  Admiralty 
process  cannot  issue  when  it  is  not  a  case  where  the  property  is  in  custody 
of  a  court  of  admiralty,  or  brought  within  its  jurisdiction,  and  in  the  pos- 
session of  any  private  person. 

Sm  j>.  Madrazzo,   (1833)   7  Pet  027,  8  U.  S.   (L.  ed.)   808. 

V.  Equal  Protection  of  the  Laws 

This  provision  of  the  Constitution  does  not  involve  any  denial  to  any 
person  of  the  equal  protection  of  the  law  as  contemplated  in  the  Fourteenth 
Amendment. 

Alabama  v.  Wolffe,  (1883)  18  Fed.  839. 

VI.  When  a  State  Holds  Corporation  Stock 

1.  In  General —  In  a  suit  against  a  corporation,  an  objection  that  a  state 
is  a  member  of  a  corporation  cannot  be  sustained.  If  the  state  be  not 
necessarily  defendant,  though  its  interest  may  be  affected  by  the  decision, 
the  courts  of  the  United  States  are  bound  to*exercise  jurisdiction. 

Louisville,  etc.,  R.  Co.  v.  Letson,  (1844)  tions  of  the  corporation,  and  may  be  made 

2  How.  650,  11  U.  S.   (L.  ed.)    353.     See  a  party  defendant  to  a  suit  as  to  matters 

also  U.  S.  Bank  v.  Planters'  Bank,  (1824)  relating  to  the  corporate  interests.  South- 

0  Wheat  904,  6  U.  S.   (L.  ed.)   244.  era    R.    Co.    v.   Sorth    Carolina    R.    Co., 

(1897)    81    Fed.   600.      See   also   Swasey 

When  a  state  becomes  a  stockholder  in  v.  North  Carolina  R.  Co.,  (1874)  1  Hughes 

a    corporation   she   lays   down   her   sot-  17,  23  Fed.  Gas,  No.  13,679. 
ereignty  so  far  as  respects  the  tnansac- 

When  the  state  becomes  the  sole  proprietor  of  the  stock  of  a  bank,  it  cannot 
be  successfully  contended  that  a  suit  against  the  bank  for  money  had  and 
received,  instituted  to  recover  the  amount  of  a  deposit,  is  one  against  a 
sovereign  state. 

Kentucky  Bank  <?.  Wister,   (1829)   2  Pet.  322,  7  U.  S.   (L.  ed.)   437. 

2.  Suit  to  Establish  Lien  on  Stock  Held  by  the  State.  -  The  state  of 
North  Carolina  subscribed  for  part  of  the  capital  stock  of  a  railroad  com- 
pany, a  corporation  created  by  a  state  statute,  and  in  order  to  raise  money 
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to  pay  for  this  stock  bonds  of  the  state  were  issued  under  the  authority  of 
the  same  statute.  The  stock  held  by  the  state  was  represented  in  the  meet- 
ings of  the  stockholders  by  a  proxy  appointed  by  the  governor  of  the  state, 
by  virtue  of  the  charter  of  the  railroad  company.  A  suit  was  brought 
by  a  holder  of  some  of  the  bonds  to  establish  a  lien  on  behalf  of  the  com- 
plainant and  other  bondholders  on  the  stock  held  by  the  state  and  the 
dividends  thereon,  in  which  the  railroad  company,  the  state  proxy,  and  the 
state  treasurer  were  made  defendants.  It  was  held  that  the  state  was  an 
indispensable  party  to  any  proceeding  in  equity  in  which  its  property  was 
sought  to  be  taken  and  subjected  to  the  payment  of  its  obligations,  and  that 
consequently  the  suit  could  not  be  maintained. 

Christian  v.  Atlantic,  etc.,  R,  Co.,   (1890)    133  U.  S.  234,  10  S.  Ct.  260,  33  U.  8. 
(L.  ed.)  589. 

VII.  Suits  on  State  Contracts 

Those  who  deal  in  bonds  and  obligations  of  a  sovereign  state  are  aware 

that  they  must  rely  altogether  on  the  sense  of  justice  and  good  faith  of  the 

state,  and  the  courts  of  the  United  States  are  expressly  prohibited  from 

exercising  such  jurisdiction. 

Washington  Bank  v.  Arkansas,  (1857)  that  which  arises  out  of  the  honor  and 
20  How.  530,  15  U.  S.  (L.  ed.)  993.  See  good  faith  of  the  state  itself,  and  these 
also  Smith  v.  Alexander,  (1906)  146  Fed.  are  not  subject  to  coercion.  Although  the 
106.  state  may,  at  the  inception  of  the  con- 
tract, have  consented  as  one  of  its  con- 
Distinction  between  contracts  of  state  ditions  to  subject  itself  to  suit,  it  may 
with  individuals  and  between  individual  subsequently  withdraw  that  consent  and 
parties. — "The  Eleventh  Amendment  to  resume  its  original  immunity,  without 
the  Constitution  operates  to  create  an  any  violation  of  the  obligation  of  its  con- 
important  distinction  between  contracts  tract  in  the  constitutional  sense."  In  re 
of  a  state  with  individuals  and  contracts  Avers,  (1887)  123  U.  S.  504,  8  S.  Ct. 
between  individual  parties.  In  the  case  164,  31  U.  S.  (L.  ed.)  216,  wherein  the 
of  contracts  between  individuals,  the  rem-  court  further  said:  "The  very  object 
edies  for  their  enforcement  or  breach,  in  and  purpose  of  the  Eleventh  Amendment 
existence  at  the  time  they  were  entered  were  to  prevent  the  indignity  of  subject- 
into,  are  a  part  of  the  agreement  itself  ing  a  state  to  the  coercive  process  of 
and  constitute  a  substantial  part  of  its  judicial  tribunals  at  the  instance  of  pri- 
obligation.  That  obligation,  by  virtue  of  vate  parties.  It  was  thought  to  be 
the  provision  of  Article  I,  section  10,  of  neither  becoming  nor  convenient  that  the 
the  Constitution  of  the  United  States,  several  states  of  the  Union,  invested  with 
cannot  be  impaired  by  any  subsequent  that  large  residuum  of  sovereignty  which 
state  legislation,  Thus*  not  only  the  cov-  had  not  been  delegated  to  the  United 
enante  and  conditions  of  the  contract  are  States,  should  be  summoned  as  defend- 
preserved,  but  also  the  substance  of  the  ante  to  answer  the  complaints  of  private 
original  remedies  for  its  enforcement.  It  persons,  whether  citizens  of  other  states 
is  different  with  contracts  between  indi-  or  aliens,  or  that  the  course  of  their  nub- 
viduals  and  a  state.  In  respect  to  these,  lie  policy  and  the  administration  of  their 
by  virtue  of  the  Eleventh  Amendment  to  public  affairs  should  be  subject  to  and 
the  Constitution,  there  being  no  remedy  controlled  by  the  mandates  of  judicial 
by  a  suit  against  the  state,  the  contract  tribunals  without  their  consent,  and  in 
is  substantially  without  sanction,  except  favor  of  individual  interests." 

A  suit  to  obtain  the  interpretation  of  a  contract  in  which  the  state  is  inter- 
ested is  a  suit  against  the  state. 

Smith  v.  Alexander,  (1906)  146  Fed.  106. 
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Vm.  Against  Receivers  of  State  Assets 

A  suit  against  the  receivers  appointed  under  the  South  Carolina  statute 
providing  for  the  winding  up  of  the  state  dispensary  system,  was  held  to 
be  a  suit  against  the  state. 


Murray  v.  Wilson  Distilling  Oo.,  (1909) 
213  U.  S.  151,  29  S.  Ct  458,  53  U.  S. 
(L.  ed.)  742;  Carolina  Glass  Co,  v.  South 
Carolina,  (1916)  240  U.  S.  305,  36  S.  Ct. 
293,  60  U.  S.  (L.  ed.)  658,  reversing 
Carolina  Glass  Oo.  i\  Murray,  (1913)  206 
Fed.  635.  But  see  Fleischman  &  Co.  v. 
Hurray,  (1908)   161  Fed.  152. 


An  action  against  the  members  of  a 
Ftate  board  of  control,  appointed  under  a 
statute  giving  the  state  the  control  of  the 
liquor  business  under  a  state  dispensary 
system,  which  action  was  brought  under 
the  Act  of  Congress  of  1890  against  un- 
lawful restraints  and  monopolies,  is  one 
against  the  state.  Lowenstein  «.  Brans, 
(1895)   69  Fed.  908. 


EE.  Suit  for  Money  in  the  State  Treasury 
A  suit  on  a  demand  for  money  actually  in  the  state  treasury,  mixed  up 
with  the  general  funds  of  the  state,  the  possession  of  which  was  acquired 
by  means  which  it  was  lawful  for  the  state  to  exercise,  cannot  be  main- 
tained under  this  amendment. 

Sundry  African  Slaves  f>.  Madrazo,  (1828)  1  Pet.  110,  7  U.  S.  (L.  ed.)  73. 

X.  "  Commenced  or  Prosecuted  " 

A  defendant  who  removes  a  judgment  rendered  against  him  by  a  state 
court  into  the  Supreme  Court  of  the  United  States,  for  the  purpose  of 
re-examining  the  question  whether  that  judgment  be  in  violation  of  the 
Constitution  or  laws  of  the  United  States,  does  not  commence  or  prosecute 
a  suit  against  the  state. 

Cohen  v.  Virginia,  (1821)  6  Wheat.  412,  5  U.  S.  (L  ed.)  267. 


XI.  State  as  a  Nominal  or  Real  Party 
That  the  state  is  not  named  as  a  party  defendant  is  not  conclusive  of  the 
question  whether  the  state  is  a  party.    Whether  it  is  the  actual  party  in 
the  sense  of  the  prohibition  of  the  Constitution  must  be  determined  by  a 
consideration  of  the  nature  of  the  case  as  presented  on  the  whole  record. 


In  re  Ayers,  (1887)  123  U.  S.  492,  8 
S.  Ct  164,  31  U.  S.  (L.  ed1.)  216,  wherein 
the  court  said :  "  It  must  he  regarded  as 
a  settled  doctrine  of  this  court,  estab- 
lished by  its  recent  decisions,  '  that  the 
question  whether  a  suit  is  within  the  pro- 
hibition of  the  Eleventh  Amendment  is 
not  always  determined  by  reference  to  the 
nominal  parties  on  the  record.'  Poin- 
dexter  i\  Greenhow,  (1884)  114  U.  S. 
270,  287.  This,  it  is  true,  is  not  in  har- 
mony with  what  was  said  by  Chief  Jus- 
tice  Marshall  in  Osborn  v.   U.   S.   Bank, 


(1824)  9  Wheat.  (U.  S.)  738,  857.  In 
his  opinion  in  that  case  he  said:  'It 
may,  we  think,  be  laid  down  as  a  rule 
which  admits  of  no  exception,  that,  in  all 
cases  where  jurisdiction  depends  on  the 
party  it  is  the  party  named  in  the  record. 
Consequently,  the  Eleventh  Amendment, 
which  restrains  the  jurisdiction  granted 
by  the  Constitution  over  suits  against 
states,  is,  of  necessity,  limited  to  those 
suits  in  which  a  state  is  a  party  on  the 
record.  The  amendment  has  its  full  effect, 
if    the    Constitution    be   construed    as    it 
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would  have  been  construed  had  the  juris- 
diction of  the  court  never  been  extended 
to  suits  brought  against  a  state  by  the 
citizens  of  another  state  or  by  aliens.' 
And  the  point  as  involved  in  that  case 
was  stated  by  Mr.  Justice  Swayne,  de- 
livering the  opinion  of  the  court  in  Davis 
v.  Gray,  (1872)  16  Wall.  (U.  S.)  203, 
220,  as  follows:  *  In  deciding  who  are 
parties  to  the  suit  the  court  will  not  look 
beyond  the  record.  Making  a  state  officer 
a  party  does  not  make  the  state  a  party, 
although  her  law  may  have  prompted  his 
action  and  the  state  may  stand  behind 
him  as  the  real  party  in  interest.  A  state 
can  be  made  a  party  only  by  shaping  the 
bill  expressly  with  that  view,  as  where 
individuals  or  corporations  are  intended 
to  be  put  in  that  relation  to  the  case/  But 
what  was  said  by  Chief  Justice  Marshall 
in  Osborn  r.  U.  S.  Bank,  (1824)  9  Wheat. 
'(U.  S.)  738,  must  be  taken  in  connection 
with  its  immediate  context,  wherein  he 
adds  ( page  858 ) :  *  The  state  not  being  a 
party  on  the  record,  and  the  court  having 
jurisdiction  over  those  who  are  parties 
on  th<j  record,  the  true  question  is  not  one 
of  jurisdiction,  but  whether,  in  the  exer- 
cise of  its  jurisdiction,  the  court  ought  to 
make  a  decree  against  the  defendants; 
whether  they  are  to  be  considered  as  hav- 
ing a  real  interest,  or  as  being  only 
nominal  parties/  This  conveys  the  in- 
timation, that  where  the  defendants  who 
are  sued  as  officers  of  the  state,  have 
not  a  real,  but  merely  a  nominal  inter- 
est in  the  controversy,  the  state  appear- 
ing to  be  the  real  defendant,  and  therefore 
an  indispensable  party,  if  the  jurisdiction 
does-  not  fail-  for  want  of  power  over  the 
parties,  it  does  fail,  as  to  the  nominal 
defendants,  for  want  of  a  suitable  subject- 
matter." 

The  question  whether  a  particular  suit 
is  one  against  the  state  within  the  mean- 
ing of  the  Constitution  must  depend 
upon  the  same  principles  that  determine 
whether  a  particular  suit  is  one  against 
the  United  States.  Tindal  v.  Wesley, 
U897)  167  U.  S.  213,  17  S.  Ct  770,  42 
U.  S.   (L.  ed.)    137. 


"  It  was  at  one  time  held  that  the 
Eleventh  Amendment  to  the  Constitution 
of  the  United  States,  which  provides  that 
'  the  judicial  power  of  the  United  States 
shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity  commenced  or  prose- 
cuted against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state/  was  appli- 
cable only  to  cases  in  which  the  state  was 
named  in  the  record  as  a  party  defendant. 
Osborn  v.  U.  S.  Bank,  (1824)  9  Wheat 
(U.  S.)  738.  But  later  rulings  have 
modified  that  decision,  and  held  that  the 
amendment  applies  to  any  suit  brought  in 
name  against  an  officer  of  the  Btate,  when 
'  the  state,  though  not  named,  is  the  real 
party  against  which  relief  is  asked,  and 
the  judgment  will  operate.'  In  re  Ayers, 
(1887)  123  U.  S.  443."  Minnesota  r. 
Hitchcock,  (1902)  185  U.  S.  386,  22  S.  Ct 
650,  46  U.  S.   (L.  ed.)  954. 

Old  doctrine  overruled. — "  It  may,  we 
think,  be  laid  down  as  a  rule  which  ad- 
mits of  no  exception,  that  in  all  cases 
where  jurisdiction  depends  on  the  party, 
it  is  tho  party  named  in  the  record. 
Consequently  the  Eleventh  Amendment, 
which  restrains  the  jurisdiction  granted 
by  the  Constitution  over  suits  against 
states,  is,  of  necessity,  limited  to  those 
suits  in  which  a  state  is  a  party  on  the 
record."  Osborn  t?.  U.  S.,  (1824)  9  Wheat 
(U.  S.)  738.  See  also  Davis  t?.  Gray, 
(1872)  16  Wall.  (U.  S.)  203.  But  see 
Chicago,  etc.,  R.  Co.  f?.  Dey,  (1888)  So 
Fed.  869,  in  which  case  the  court  said: 
"  But  recent  cases  set  aside  that  rule, 
and  establish  a  more  reasonable  one  — 
that  that  amendment  covers  not  only  suits 
brought  against  the  state  by  name,  but 
those  against  its  officers,  agents,  and  rep- 
resentatives, where  the  state,  though  not 
named  as  defendant,  is  the  real  party 
against  which  relief  is  asked,  and  the 
judgment  will  operate."  See  In  re  Tyler, 
(1893)  149  U.  S.  164,  13  S.  Ct.  785,  3< 
U.  S.  (L.  ed.)  689;  Farmers'  Nat.  Bank 
v.  Jones,   (1900)   105  Fed.  459. 


As  a  jurisdictional  question. —  Where  a  suit  is  one  against  the  state  by 
hame,  it  is  so  palpably  in  violation  of  this  amendment  that  the  court  may  be 
justified  in  dismissing  it  upon  motion  for  want  of  jurisdiction ;  but  where 
the  suit  is  one  against  individuals,  the  question  whether  it  is  really  one 
against  the  state  goes  to  the  merits  of  the  case  and  not  to  the  jurisdiction 
and  is  more  properly  the  subject  of  demurrer  or  plea  than  of  motion  to 
dismiss. 


S*ullv  r.  Bird,  (1908)  209  U.  S.  481. 
28  S.  Ct.  597.  52  U.  S.  (L.  ed.)  S99.  See 
also  Illinois  Cent.  R.  Co.  v.  Adams,  (1901) 


180   U.   S.   28,  21   S.   Ct.   251,   46   U.  S. 

(L.  ed.)   410. 
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Question  belongs  to  merits  rather  than  jurisdiction. —  The  question  whether 

a  suit  against  individuals  is  a  suit  against  a  state  within  the  meaning  of 

this  amendment  is  one  which  belongs  to  the  merits  rather  than  to  the 

jurisdiction. 

Illinois  Cent  R.Co.  v.  Adams,  (1901)  (1908)  209  U.  S.  481,  28  S.  Ct.  597,  52 
180  U.  S.  37,  21  S.  Ct.  251,  45  U.  S.  U.  S.  (L.  ed.)  899;  Morenci  Copper  Co.  V. 
(L.   ed.)    410.     See  also  Scully  t.   Bird,      Freer,   (1903)    127  Fed.  199. 

XII.  Suits  Against  State  Officers 

1.  In  General. —  This  amendment  covers  "  not  only  suits  brought  against 
a  state  by  name,  but  those  also  against  its  officers,  agents,  and  representa- 
tives, where  the  state,  though  not  named  as  such,  is  nevertheless  the  only 
real  party  against  which  alone  in  fact  the  relief  is  asked,  and  against  which 
the  judgment  or  decree  effectively  operates." 


In  re  Avers,  (1887)  123  U.  S.  505,  8 
S.  OL  164,  31  U.  8.  (L.  ed.)  216,  in 
which  case  the  court  said  that  the  rule 
that  the  amendment  covers  not  only  suits 
brought  against  a  state  by  name,  but 
those  also  against  its  officers  where  the 
atate,  though  not  named,  is  the  only 
real  party  against  which  alone  in  fact 
the  relief  is  asked,  does  not  impinge  upon 
the  principle  which  justifies  suits  against 
individual  defendants,  who,  under  color 
of  the  authority  of  unconstitutional  legis- 
lation by  the  state,  are  guilty  of  personal 
trespasses  and  wrongs,  nor  to  forbid  suits 
against  officers  in  their  official  capacity 
either  to  arrest  or  direct  their  official 
action  by  injunction  or  mandamus,  where 
such  suits  are  authorized  by  law,  and  the 
act  to  be  done  or  omitted  is  purely  min- 
isterial, in  the  performance  or  omission 
of  which  the  plaintiff  has  a  legal  interest 
See  also  North  Carolina  v.  Temple,  (1890) 
134  U.  S.  30,  10  S.  Ct.  509,  33  U.  8. 
(L.  ed.)    849. 

The  fact  that  a  suit  is  against  the 
officials  of  a  state  does  not  necessarily 
show  that  the  action  is  within  the  pro- 
hibition of  the  Eleventh  Amendment,  as 
being,  in  essence,  a  suit  against  a  state, 
but  that  in  determining  that  question 
regard  must  be  had  to  the  substance  of 
the  relief  sought.  If  the  purpose  of  the 
action  is  to  secure  protection  to  property 


or  to  personal  or  contract  rights  against 
injurious  attacks  thereon  by  state  officials 
in  seeking  to  enforce  an  unconstitutional 
law,  the  federal  courts  will  not  be  de- 
barred from  taking  jurisdiction  simply 
because  the  defendants  are  in  fact  state 
officials.  Manchester  F.  Ins.  Go.  v.  Herri- 
ott,  (1899)  91  Fed.  715. 

Officers  performing  special  duty —A 
statute  created  a  court  of  visitation  with 
full  power  to  regulate  the  operation  of 
railroad  and  telegraph  companies,  and  to 
prescribe  schedules  of  rates  and  charges, 
and  with  the  power  to  pass  judicially 
upon  its  regulations,  and  the  reasonable- 
ness of  rates  fixed  by  it,  and  to  embody 
its  determination  in  decrees,  which  it  was  - 
authorized  to  enforce  by  the  appointment 
of  receivers  and  the  sequestration  of  the 
property  of  the  companies.  The  officials 
upon  whom  was  cast  the  special  duty  of 
administering  these  laws,  the  offices  being 
created  solely  for  such  purposes,  are  not 
general  officers  of  the  state  whose  duty 
it  is  to  see  to  the  enforcement  of  the 
laws  generally,  and  who  act  only  by 
formal  judicial  proceedings  in  the  courts 
of  the  state.  A  suit,  therefore,  against 
such  officers,  is  not  against  the  state,  and 
hence  is  not  within  the  prohibition  of  this 
amendment.  Western  Union  Tel.  Co.  v. 
Myatt,   (1899)   98  Fed.  360.- 


2.  State  Governor  Sued  Officially.—  Where  a  governor  is  sued,  not  by 
his  name,  but  by  his  style  of  office,  and  the  claim  made  upon  him  is  entirely 
in  his  official  character,  the  state  itself  may  be  considered  a  party  in  the 
record. 


Sundry     African     Slaves     r.     Marirazo 
(1828)    1  Pet.  110,  7  U.  S.   (L.  ed.)    73. 


An  action  against  a  governor  to  inter- 
fere   with   him   in    the   discharge   of   his 
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duties  as  the  chief  executive  of  the  state,       maintained.     Central    of   Ga.    R.    Co.  «. 
or  as  to  acta  proposed  to  be  performed       McLendon,   (1907)    157  Fed.  961. 
in   his   capacity   as   governor,   cannot   be 

3.  To  Test  Constitutionality  of  Statute.— There  is  a  wide  difference 

between  a  suit  against  individuals  holding  official  positions  under  a  state, 

to  prevent  them,  under  the  sanction  of  an  unconstitutional  statute,  from 

committing  by  some  positive  act  a  wrong  or  trespass,  and  a  suit  against 

officers  of  a  state  merely  to  test  the  constitutionality  of  a  state  statute,  in 

the  enforcement  of  which  those  officials  will  act  only  by  formal  judicial 

proceedings  in  the  courts  of  the  state. 

Fitts  v.  McGhee,  (1899)   172  U.  S.  529,  Logan   t>.   Postal   Tel.,   etc.,   Co.,    (1908) 

J9  S.  Ct.  269,  43  U.  S.  (L.  ed.)  535.    See  157  Fed.  570;  Western  Union  Tel.  Co.  v. 

also     Sperrv-Hutchinson     Co.     r.     Kuhn,  Andrews,    (1907)    154  Fed.  95;   Hut  chin- 

(1912)    212   Fed.   555;    Chicago,  etc.,   R.  son  t\  Smith,   (1905.    140  Fed.  9S2;  Ball 

Co.    c.   Swanger,    (1908)    157    Fed.    783;  c.  Rutland  R.  Co.,    (1899)    93  Fod.  513. 

4.  To  Recover  Money  Unlawfully  Taken.— Where  a  suit  is  brought 
against  defendants  who  claim  to  act  as  officers  of  a  state,  and,  under  color 
of  an  unconstitutional  statute,  commit  acts  of  wrong  and  injury  to  the 
property  of  the  plaintiff,  to  recover  money  or  property  in  their  hands  unlaw- 
fully taken  by  them  in  behalf  of  the  state,  or  for  compensation  for  dam- 
ages, such  suit  is  not,  within  the  meaning  of  the  amendment,  an  action 
against  the  state. 

Scott  t\  Donald,   '1897)    165  U.  S.  US,  648,  amending  decree  and  affirming  Don- 

17   S.   Ct.   265,   41    U.   S.    (L.   ed.)    632.  aid  r.  Scott.   (1895)   67  Fed.  854,  (1896) 

See    also    Scott    r.    Donald.    (1897)     165  74  Fed.  859. 
IT.  S.  107,  17  S.  Ct.  262,  41  U.  S.  (L.  ed.) 

5.  To  Recover  Taxes  Paid  Upon  Alleged  Illegal  Levy. —  A  suit,  though 
in  form  against  an  officer  of  the  state,  is  against  the  state  itself  within  the 
meaning  of  this  provision  when  it  is  brought  under  a  state  statute  against 
the  state  treasurer  for  the  recovery  of  taxes  paid  upon  an  alleged  illegal 
levy.  "  This  case  is  unlike  those  in  which  we  have  held  that  a  suit  would 
lie  by  one  person  against  another  person  to  recover  possession  of  specific 
property,  although  the  latter  claimed  that  he  was  in  possession  as  an  officer 
of  the  state  and  not  otherwise.  In  such  a  case,  the  settled  doctrine  of  this 
court  is  that  the  question  of  possession  does  not  cease  to  be  a  judicial  ques- 
tion—  as  between  the  parties  actually  before  the  court  —  because  the 
defendant  asserts  or  suggests  that  the  right  of  possession  is  in  the  state  of 
which  he  is  an  officer  or  agent.  In  the  present  case  the  action  is  not  to 
recover  specific  moneys  in  the  hands  of  the  state  treasurer  nor  to  compel 
him  to  perform  a  plain  ministerial  duty.  It  is  to  enforce  the  liability  of 
the  state  to  pay  a  certain  amount  of  money  on  account  of  the  payment  of 
taxes  alleged  to  have  been  wrongfully  exacted  by  the  state  from  the  plain- 
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tiffs.  Nor  is  it  a  suit  to  enjoin  the  defendant  from  doing  some  positive  or 
affirmative  act  to  the  injury  of  the  plaintiffs  in  their  persons  or  property, 
but  one  in  effect  to  compel  the  state,  through  its  officer,  to  perform  its 
promise  to  return  to  taxpayers  such  amount  as  may  be  adjudged  to  have 
been  taken  from  them  under  an  illegal  assessment." 

Smith  v.  Reeves,  (1900)  178  U.  S.  436,  20  S.  Ct  419,  44  U.  S.  (L.  ed.)  1140, 
affirming  Smith  v.  Rackliffe,  (1898)   87  Fed.  964. 

6.  To  Set  Aside  Tax  Sale  When  State  Was  Purchaser.—  A  state  statute 
providing  that  "  the  auditor-general  shall  be  made  a  party  defendant  to 
all  actions  or  proceedings  instituted  for  the  purpose  of  setting  aside  any 
sale  or  sales  for  delinquent  taxes  on  lands  held  as  state  tax  lands,  or  which 
have  been  sold  as  such,  or  which  have  been  sold  at  annual  tax  sales,  or  for 
the  purpose  of  setting  aside  any  taxes  returned  to  him  and  for  which  sale 
has  not  been  made,"  cannot  be  construed  as  expressing  a  waiver  by  the 
state  of  its  constitutional  immunity  from  suit  in  a  United  States  court, 
and  a  suit  cannot  be  maintained  in  a  federal  court  against  a  state  auditor- 
general  and  a  county  treasurer  to  set  aside  tax  sales  as  void,  where  the 
state  was  the  purchaser,  and  was  a  necessary  party  to  the  suit. 

Chandler  e.  Dix,  (1904)   194  U.  S.  591,  24  S.  Ct.  766,  48  U.  &  (L.  ed.)  1129. 

7.  To  Recover  Possession  of  Land. —  An  action  brought  against  indi- 
viduals to  recover  the  possession  of  land  of  which  they  have  actual  pos- 
session and  control,  is  not  an  action  against  the  state  within  the  meaning 
of  the  Constitution  simply  because  those  individuals  claim  to  be  in  rightful 
possession  as  officers  or  agents  of  the  state,  and  assert  title  and  right  to 
possession  in  the  state.  Whether  the  one  or  the  other  party  is  entitled  in 
law  to  possession  is  a  judicial,  not  an  executive  or  legislative,  question. 

Tindal  v.  Wesley,  (1897)  167  U.  S.  See  also  Weyler  v.  Gibson,  (1909)  110 
212,  17  S.  Ct.  770,  42  U.  S.  (L.  ed.)   137.      Md.  636,  73  Atl.  261,  17  Ann.  Can.  731. 

8.  For  Foreclosure  of  Mortgage  on  Property  Held  by  the  State.— A  bill 
filed  against  the  governor  of  a  state,  the  state  treasurer,  and  the  directors 
of  a  railroad  company,  no  one  of  whom  has  any  personal  interest  in  the 
matter  or  any  official  authority  to  grant  the  relief  asked,  for  the  fore- 
closure of  a  mortgage  and  other  equitable  relief,  of  which  properties  the 
state  has  the  legal  title  and  is  in  the  actual  possession,  is  a  suit  in  which 
the  state  is  an  indispensable  party  and  the  only  proper  defendant,  and 
cannot  be  maintained. 

Cunningham  r.  Macon,  etc.,  R.  Co.,  said:  "While  no  attempt  will  be  made 
(1SS3)  100  17.  S.  447,  3  S.  Ct.  292,  609,  here  to  do  this  [reconcile  all  the  decisions 
27  U.  S.   (L.  ed.)   992,  wherein  the  court      of  the  court  in  this  class  of  cases],  \t 
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may  not  be  amiss  to  try  to  deduce  from 
them  some  general  principles,  sufficient  to 
decide  the  case  before  us.  It  may  be 
accepted  as  a  point  of  departure  unques- 
tioned, that  neither  a  state  nor  the  United 
States  can  be  sued  as  defendant  in  any 
court  in  this  country  without  their  eon- 
Bent,  except  in  the  limited  class  of 
cases  in  which  a  state  may  be  made  a 
party  in  the  Supreme  Court  of  the  United 
States  by  virtue  of  the  original  jurisdic- 
tion conferred  on  this  court  by  the  Con- 
stitution. This  principle  is  conceded  in 
all  the  cases,  and  whenever  it  can  be 
clearly  seen  that  the  state  is  an  indis- 
pensable party  to  enable  the  court,  ac- 
cording to  the  rules  which,  govern  its 
procedure,  to  grant  the  relief  sought,  it 
will  refuse  to  take  jurisdiction.  Hut  in 
the  desire  to  do  that  justice,  which  in 
many  cases  the  courts  can  see  will  be  de- 
feated by  an  unwarranted  extension  of 
this  principle,  they  have  in  some  instances 
gone  a  long  way  in  holding  the  state  not 
to  be  a  necessary  party,  though  some 
interest  of  hers  may  be  more  or  less  af- 
fected by  the  decision.  In  many  of  these 
cases  the  action  of  the  court  has  been 
based  upon  principles  whose  soundness 
cannot  be  disputed.  A  reference  to  a  few 
of  them  may  enlighten  us  in  regard  to 
the  case  now  under  consideration.  1.  It 
has  been  held  in  a  class  of  cases  where 
property  of  the  state,  or  property  in  which 
the  state  has  an  interest,  comes  before 
the  court  and  under  its  control,  in  the 
regular  course  of  judicial  administration, 
without  being  forcibly  taken  from  the 
possession  of  the  government,  the  court 
will  proceed  to  discharge  its  duty  in  re- 


gard to  that  property.  And  the  state,  if 
it  choose  to  come  in  as  plaintiff,  as  in 
prize  casea,  or  to  intervene  in  other  case* 
when  she  may  have  a  lien  or  other  claim 
on  the  property,  will  be  permitted  to  do 
so,  but  subject  to  the  rule  that  her  rights 
will  receive  the  same  consideration  a* 
any  other  party  interested  in  the  mat- 
ter, and  be  subjected  in  like  manner  to 
the  judgment  of  the  court.  *  *  *  ?• 
Another  class  of  cases  is  where  an  indi- 
vidual is  sued  in  tort  for  some  act  in- 
jurious to  another  in  regard  to  person  or 
property,  to  which  his  defense  is  that 
he  lias  acted  under  the  orders  of  the 
government.  In  these  eases  he  is  not 
sued  as,  or  because  he  is,  the  officer  of 
the  government,  but  as  an  individual,  r 
the  court  is  not  ousted  of  jurisdiction 
because  he  asserts  authority  as  such  offi- 
cer. To  make  out  his  defense  lie  must 
show  that  his  authority  was  sufficient  in 
law  to  protect  him.  •  #  *  3.  A  third 
class,  which  has  given  rise  to  more  con- 
troversy, is  where  the  law  has  imposed 
upon  an  officer  of  the  government  a  well- 
defined  duty  in  regard  to  a  specific  mat- 
ter, not  affecting  the  general  powers  or 
functions  of  the  government,  but  in  the 
performance  of  which  one  or  more  indi- 
viduals have  a  distinct  interest  capable 
of  enforcement  by  judicial  process.  • 
this  class  are  writs  of  mandamus  to  pub- 
lic officers.  *  *  *  But  in  all  such 
cases,  from  the  nature  of  the  remedy  by 
mandamus,  the  duty  to  be  performed 
must  be  merely  ministerial,  and  must  in- 
volve no  element  of  discretion  to  be  ex- 
ercised by  the  officer." 


9.  Mandamus  Against  State  Officer  —  a.  In  General. —  When  a  plain 
official  duty,  requiring  no  exercise  of  discretion,  is  to  be  performed,  and 
performance  is  refused,  any  person  who  will  sustain  personal  injury  by 
such  refusal  may  have  a  mandamus  to  compel  its  performance ;  and  when 
such  duty  is  threatened  to  be  violated  by  some  positive  official  act,  any 
person  who  will  sustain  personal  injury  thereby,  for  which  adequate  com- 
pensation cannot  be  had  at  law,  may  have  an  injunction  to  prevent  it 
In  such  cases  the  writs  of  mandamus  and  injunction  are  somewhat  cor- 
relative to  each  other.  In  either  case,  if  the  officer  plead  the  authority  of  an 
unconstitutional  law  for  the  nonperformance  or  violation  of  his  duty,  it  will 
not  prevent  the  issuing  of  the  writ. 


Board  of  Liquidation  t.  McComb, 
(1875)  92  U.  S.  541,  23  U.  S.  (L.  ed.) 
623,  affirming  (1874)  2  Woods  (U.  S.) 
48,  15  Fed.  Cas.  No.  8,707.  See  also 
Scully  v.  Bird,  (1908)  209  U.  S.  481,  28 
S.  Ct.  597,  52  U.  S.  (L.  ed.)  899;  Morrill 
v.  American   Reserve  Bond   Co.,    (1907) 


151  Fed.  305;  Mutual  L.  Ins.  Co.  o.  Boyle, 
(1897)  82  Fed.  705;  Parsons  v.  Marye, 
(1885)  23  Fed.  113;  Chaffraix  t>.  Board 
of  Liquidation,    (1882)    11   Fed.  638. 

A  suit  against  a  state  officer  to  compel 
him  to  do  what  a  statute  requires  of  him, 
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is  a  suit  against  the  officer  and  not  against  proceeds  of  the   same   according  to  said 

the    state.      Ralston    r.    Missouri    Fund  agreements,  and  by  paying  the  interest  on 

Com'rs,    (1887)    120  U.  S.  411,  7   S.  Ct.  said  bonds  as  it  should  mature,  and  re- 

599,    30   U.    S.    (L.    ed.)    721.      See   also  deeming  the  principal   thereof  according 

Hindekoper  v.  Had  lev,  (1910)   177  Fed.  1.  to  said   agreements,   could  not  be  main- 

But   in  McCauley   v.   Kellogg,    (1874)    2  tained. 
Woods  (U.  S.)   13,  15  Fed.  Cas.  No.  8,688, 

it  was  held  that   an  injunction   against  To  compel  issue  of  state  bonds. — A  suit 

state  officers,  in  their  official  capacity,  on  which  seeks  to  compel  a  board  of  state 

the  suit  of  holders  of  state  bonds,  to  re-  officers  to  execute  and  deliver  the  bonds 

quire    the   state   officers   to   comply   with  of   the  state,   which,   if   legally   executed 

and  specifically  perform  the  contracts  of  and   delivered,   would   constitute   a  valid 

the    state,    by    setting    apart    the    funds  money  obligation  against  the  state,  is  to 

agreed  therein  to  be  set  apart;   by  esti-  all   intents   and  purposes   a  suit  against 

mating   the    amount   of   tax   required   to  the  state,  of  which  a  federal  court  ha?  no 

comply   with   said   contracts;    by   collect-  jurisdiction.       Farmers'     Nat.     Bank     r. 

ing   the  same,  as  provided  by   said   con-  Jones,  (1900)  105  Fed.  459. 
tracts;    by    depositing    and    holding    the 

III  matter  intrusted  to  official  discretion. —  A  suit  against  a  state  officer, 
which  involves  the  pecuniary  interest  of  a  state,  to  restrain  or  direct  the 
action  of  the  officer  in  a  matter  ftrtrusted  to  his  official  discretion,  is  a  suit 
against  the  state  itself,  of  which  the  national  courts  have  no  jurisdiction. 

Morrill  v.  American  Reserve  Bond  Co.,  personal  property  in  the  county  increased 

(1907)    151  Fed.  305.  and    equalized,  "is    one    to    control    such 

boards  in  matters  addressed  to  their  dis- 

A  petition  for  writ  of  mandamus  to  be  cretion   and   judgment,   and  is,  in   effect, 

directed  against  a  state  board  of  equalisa-  a  suit  against  the  state.    U.  S.  f>.  Hartley, 

tion  and  a  county  board  of  equalization  (1909)    171  Fed.  118. 
to   have   the   valuation   of   the   real   and 

A  mandamus  against  a  state  banking  board  to  compel  it  to  repay  a  deposit 
in  an  insolvent  bank  out  of  the  depositors'  guaranty  fund,  or  to  issue  a 
certificate  of  indebtedness  and  levy  an  assessment  to  make  up  any  deficit 
in  the  fund,  is  a  suit  against  the  state. 

Dankford    v.    Platte    Iron    Works    Co.,  S.  496,  35  &  Ct.   184,  59  U.  S.    (L.  ed.) 

(1914)   235  U.  S.  461,  35  S.  Ct.  173,  59  329;   Farish  v.  Oklahoma  State  Banking 

U.    S.     (I*    ed.)     316;    American    Water  Board,    (1914)    235  U.  S.  498,  35  S.  Ct. 

Softener  Co.  v.  Lankford,   (1915)   235  U.  185,  59  U.  S.   (L.  ed.)   330. 

b.  To  Compel  Enforcement  of  Statutory  Remedy. —  A  suit  against 
the  executive  officers  of  a  state  in  their  official  capacity  to  compel  them  to 
enforce  the  provisions  of  a  statute  appropriating  certain  taxes  for  the  pur- 
pose of  paying  bonds  and  coupons  issued  under  the  statute,  when  the  state, 
by  an  amendment  to  its  constitution,  has  undertaken  to  prohibit  them  from 
doing  so,  cannot  be  maintained.  Such  a  supposed  remedy  implies  power 
in  the  judiciary  to  compel  the  state  to  abide  by  and  perform  its  contract's 
for  the  payment  of  money,  not  by  rendering  and  enforcing  a  judgment 
in  the  ordinary  form  of  judicial  procedure,  but  by  assuming  the  control  of 
the  administration  of  the  fiscal  affairs  of  the  state  to  the  extent  that  may  be 
necessary  to  accomplish  the  end  in  view. 

Louisiana  v.  Jumel,  (1882)    107  U.  S.  722,  2  S.  Ct.  128,  27  U.  S.   (L.  ed.)  448.  . 
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c.  To  Compel  Acceptance  of  Tax-receivable  Coupons. —  An  action 
against  a  state  officer  to  compel  the  acceptance  of  tax-receivable  coupons, 
the  validity  of  which  is  denied  by  the  state,  is  substantially  within  the 
prohibition  of  this  amendment,  as  the  state  is  not  only  the  real  party  to  the 
controversy  but  the  real  party  against  which  relief  is  sought  by  the  statute. 


Hagood  v.  Southern,  (1886)  117  U.  S. 
67,  6  S.  Ct.  608,  29  U.  S.  (L.  ed.)  805, 
wherein  the  court  said :  "  A  broad  line 
of  demarcation  separates  from  such  cases 
as  the  present,  in  which  the  decrees  re- 
quire by  affirmative  official  action  on  the 
part  of  the  defendants,  the  performance 
of   an    obligation    which   belongs    to   the 


state  in  its  political  capacity,  those  in 
which  actions  at  law  or  suits  in  equity 
are  maintained  against  defendants  who, 
while  claiming  to  act  as  officers  of  the 
state,  violate  and  invade  the  personal 
and  property  rights  of  the  plaintiffs, 
under  color  of  authority,  unconstitutional 
and  void." 


10.  Injunctions  Against  State  Officers  —  a.  To  Restrain  Enforcement 
op  Unconstitutional  Statute. —  A  suit  against  individuals,  for  the  pur- 
pose of  preventing  them  as  officers  of  a  state  from  enforcing  an  unconstitu- 
tional enactment  to  the  injury  of  the  rights  of  the  plaintiff,  is  not  a  suit 
against  the  state  within  the  meaning  of  this  amendment. 


Prout  v.  Starr,  (1903)  188  U.  S.  543, 
23  S.  Ct.  398,  47  U.  S.  (L.  ed.)  584, 
wherein  the  court  said:  "The  Constitu- 
tion of  the  United  States,  with  the  sev- 
eral amendments  thereof,  must  be  re- 
garded as  one  instrument,  all  of  whose 
provisions  are  to  be  deemed  of  equal 
validity.  It  would,  indeed,  be  most  un- 
fortunate if  the  immunity  of  the  individ- 
ual states  from  suits  by  citizens  of  other 
states,  provided  for  in  the  Eleventh 
Amendment,  were  to  be  interpreted  as 
nullifying  those  other  provisions  which 
confer  power  on  Congress  to  regulate 
commerce  among  the  several  states,  which 
forbid  the  states  from  entering  into  any 
treaty,  alliance,  or  confederation,  from 
passing  any  bill  of  attainder,  ex  post  facto 
law,  or  law  impairing  the  obligation  of 
contracts,  or,  without  the  consent  of  Con- 
gress, from  laying  any  duty  of  tonnage, 
entering  into  any  agreement  or  compact 
with  other  states,  or  from  engaging  in  war 
—  all  of  which  provisions  existed  before 
the  adoption  of  the  Eleventh  Amendment, 
which  still  exist,  and  which  would  be 
nullified  and  made  of  no  effect,  if  the 
judicial  power  of  the  United  States  could 
not  be  invoked  to  protect  citizens  affected 
by  the  passage  of  the  state  laws  disregard- 
ing tnese  constitutional  limitations. 
Much  less  can  the  Eleventh  Amendment 
be  successfully  pleaded  as  an  invincible 
barrier  to  judicial  inquiry  whether  the 
salutary  provisions  of  the  Fourteenth 
Amendment  have  been  disregarded  by 
state  enactments.  On  the  other  hand, 
the  judicial  power  of  the  United  States 
has  not  infrequently  been  exercised  in  se- 


curing to  the  several  states,  in  proper 
cases,  the  immunity  intended  by  the 
Eleventh  Amendment."  See  also  Tanner 
t\  Little.  (1916)  240  U.  S.  369,  36  S. 
Ct.  379,  60  U.  S.  (L.  ed.)  691;  Harrison 
v.  St.  Louis,  etc.,  R.  Co.,  (1914)  232  U.  a 
318,  34  S.  Ct.  333,  58  U.  S.  (L.  ed.) 
621,  L.  R.  A.  1915F  1187;  Herndon  c. 
Chicago,  etc.,  R.  Co.,  (1910)  218  U.  S. 
135,  30  S.  Ct  633,  54  U.  S.  (L.  ed.)  970; 
Western  Union  Tel.  Co.  v.  Andrews, 
(1910)  216  U.  S.  165,  30  S.  Ct.  286,  54 
U.  S.  (L.  ed.)  430;  Ludwig  v.  Western 
Union  Tel.  Co.,  (1910)  216  U.  S.  146. 
30  S.  Ct.  280,  54  U.  S.  (L.  ed.)  423; 
Hunter  v.  Wood,  (1908)  209  U.  S.  205, 
28  S.  Ct.  472,  52  U.  S.  (L.  ed.)  747; 
General  Oil  Co.  t\  Crain,  (1907)  209  U. 
S.  211,  28  S.  Ct.  475,  52  U.  S.  (L.  ed.) 
754 ;  Gunter  v.  Atlantic  Coast  line  It  Co., 
(1906)  200  U.  S.  273,  26  S.  Ct.  252,  60 
U.  S.  (L.  ed.)  477;  Poindexter  t?.  Green- 
how,  (1884)  114  U.  S.  270,  5  S.  Ct.  903, 
962,  29  U.  S.  (L.  ecL)  185;  Smyth  v. 
Ames,  (1898)  169  U.  S.  518,  18  S.  Ct 
418,  42  U.  S.  (L.  ed.)  819,  affirming 
Ames  t\  Union  Pac  R.  Co.,  (1891)  64 
Fed.  165;  Davis  t>.  Gray,  (1872)  16  Wall. 
220,  21  U.  S.  (L.  ed.)  447;  Van  Deman, 
etc.,  Co.  t?.  Rast,  (1913)  214  Fed.  827; 
Louisville,  etc,  R.  Co.  c.  Railroad  Com- 
mission, (1911)  191  Fed.  757;  Haskell 
v.  Cowham,  (1911)  187  Fed.  403;  St 
Louis,  etc,  R.  Co.  e?.  Cross,  (1909)  171 
Fed.  480;  Western  Union  Tel.  Co.  c. 
Julian,  (1909)  169  Fed.  166;  Lindsley  r. 
Natural  Carbonic  Gas  Co.,  (1908)  162 
Fed.  954;  Chicago,  etc.,  R.  Co.  r.  Lud- 
wig,   (1907)    156    Fed.    152,   appeal   dis- 
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missed,  per  stipulation,  (1909)  215  U.  S. 
615,  30  S.  Ct.  404,  54  U.  S.  (L.  ed.)  350; 
University  of  South  t>.  Jetton,  (1907) 
155  Fed.  182;  Simpson  v.  Union  Stock 
Yards  Co.,  (1901)  110  Fed.  799;  Ni- 
agara Fire  Ins.  Co.  v.  Cornell,  (1901) 
110  Fed.  816;  Minneapolis  Brewing  Co. 
r.  McGillivray,  (1900)  104  Fed.  258; 
Pittsburg  Third  Nat.  Bank  v.  Mylin, 
( 1S96)  76  Fed.  385;  State  of  Louisiana  f*. 
Lagarde,  (1894)  60  Fed.  186;  Astrom  v. 
Hammond,  (1842)  3  McLean  (U.  S.)  107, 
2  Fed.  Cas.  No.  596.  But  see  Arbuckle 
v.  Blackburn,  (1902)  113  Fed.  624,  ap- 
peal dismissed  (1903)  191  U.  S.  405,  24 
S.  Ct.   148,  48  U.  S.    (L.  ed.)   239. 

Individuals,  who,  as  officers  of  the  state, 
are  clothed  with  some  duty  in  regard  to 
the  enforcement  of  the  laws  of  the  state, 
and  who  threaten  and  are  about  to  com- 
mence proceedings,  either  of  a  civil  or 
criminal  nature,  to  enforce  against  par- 
ties affected  an  unconstitutional  act, 
violating  the  Federal  Constitution,  may 
be  enjoined  by  a  federal  court  of  equity 
from  such  action.  Ex  p.  Young,  (1908) 
209  U.  S.  123,  155,  28  S.  Ct.  441,  52 
U.  S.  (L.  ed.)  714,  14  Ann.  Cas.  764, 
13  L.  R.  A.   (N.  S.)   932. 

It  is  the  duty  of  the  United  States 
court  to  restrain  a  state  officer  from  exer- 
cising an  unconstitutional  statute  of  the 
state,  when  the  execution  of  it  by  him 
would  violate  or  abridge  the  rights,  priv- 
ilege, and  immunities  of  the  complainant 
that  are  guaranteed  by  the  Constitution 
of  the  United  States.  So  far  aB  this  ques- 
tion is  concerned,  it  is  immaterial  if  the 
officer  so  restrained  be  the  supervisor  of 
registration,  the  auditor  of  the  state,  the 
comptroller-general,  the  treasurer,  the 
attorney-general,  or  the  governor.  The 
Constitution  of  the  United  States  is  the 
supreme  law  of  the  land,  anything  in  the 
constitution  or  laws  of  any  of  the  states 
to  the  contrary  notwithstanding.  Mills  e. 
Green,    (1895)    67   Fed.   818. 

"  In  a  suit  to  which  the  state  is  neither 
formally  nor  really  a  party,  its  officers, 
although  acting  by  its  order  and  for  its 
benefit,  may  be  restrained'  by  injunction, 
when  the  remedy  at  law  is  inadequate, 
from  doing  positive  acts,  for  which  they 
are  personally  and  individually  liable,  tak- 
ing or  injuring  the  plaintiff's  property, 
contrary  to  a  plain  official  duty  requiring 
no  exercise  of  discretion,  and  in  violation 
of  the  Constitution  or  laws  of  the  United 
States."  Belknap  r.  Schild,  (1895)  161  U. 
S.  18,  16  S.  Ct.  443,  40  U.  S.  (L.  ed.)  599. 

Ae  to  validity  of  an  order  requiring  fast 
mail  trains  to  stop  at  certain  stations. 
Illinois  Cent.  R.  Co.  r.  Mississippi  Rd. 
Comm.,   (1905)    138  Fed.  327. 


For  protection  of  United  States  banav— 

It  was  held  that  the  Circuit  Courts  of  the 
United  States  had  jurisdiction  of  a  bill 
brought  by  the  Bank  of  the  United  States, 
for  the  purpose  of  protecting  the  bank  in 
the  exercise  of  its  franchises,  which  were 
threatened  to  be  invaded  under  the  un- 
constitutional laws  of  a  state,  and  as  the 
state  itself  could  not,  under  this  amend- 
ment, be  made  a  party  to  the  suit,  it 
might  be  maintained  against  the  officers 
and  agents  of  the  state  who  were  intrusted 
with  the  execution  of  such  laws.  Osborn 
t?.  U.  S.  Bank,  9  Wheat.  738,  6  U.  S. 
(L.  ed.)  204.  See  also  Tyler  i\  Walker, 
(1851)  2  Hayw.  &  H.  (D.  C.)  36,  24  Fed. 
Cas.  No.  14,311a. 

A  suit  in  which  a  prosecuting  attorney 
is  a  party  defendant,  brought  to  enjoin 
the  enforcement  of  an  alleged  unconstitu- 
tional statute,  is  not  as  to  him  a  suit 
against  the  state  within  the  meaning  of 
this  amendment.  Central  Trust  Co.  v. 
Citizens'  St.  R.  Co.,   (1897)   82  Fed.  1. 

A  suit  against  a  county  attorney  to  stay 
him  from  taking  any  further  action  look- 
ing to  the  employment  of  the  instrumen- 
talities of  the  state  to  enforce  against  the 
complainant  a  dormant  interlocutory  de- 
cree of  the  state  court,  which  he  is  not 
required  to  invoke,  because  its  enforce- 
ment would  be  violative  of  the  constitu- 
tional rights  of  the  petitioner,  is  not  a 
suit  against  the  state.  "Being  advised, 
as  he  is,  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  the  Iowa 
case,  as  also  by  the  decision  of  the  United 
States  circuit  judge,  that  the  proceeding 
against  the  petitioner  is  in  the  face  of 
the  supreme  law  of  the  land,  he  can  be 
under  no  possible  obligation  of  official  duty 
or  good  citizenship  to  make  further  at- 
tempt to  enforce  the  dormant  order  of  in- 
junction; and  his  threatened  purpose  to 
do  so,  in  this  view,  is  a  seeming  defiance 
of  law,  and  a  menace  to  the  liberty  of  the 
petitioner,  and  of  his  right  to  pursue  a 
lawful  business.  In  such  conjecture,  it 
seems  to  me,  it  would  be  unjust  to  the 
state  that  it  could  be  deemed  a  party  to 
be  restrained  from  such  wanton  and  un- 
authorized prosecution."  Tuchman  r. 
Welch,   (1890)   42  Fed.  552. 

A  suit  brought  by  an  alien  resident 

against  the  attorney-general  and  the 
county  attorney  to  enjoin  them  from  in- 
stituting a  prosecution  against  his  em- 
ployer for  violations  of  a  statute  requir- 
ing an  employer  of  more  Jh«an  five  workers 
to  employ  not  less  than  eighty  per  cent 
qualified  electors  or  native  born  citizens 
of  the  United  States,  is  not  a  suit  against 
the  state.  Truax  r.  Raich,  (1915)  239 
U.  S.  33,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.) 
131,  Ann.  Cas.  1917B  283,  L.  R.  A.  1916D 
545. 
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;  ft.  Unconstitutional  Act  of  Officers  Under  Constitutional  Statute. 
^— The  principle  that  individuals  who,  as  officers  of  the  state,  are  clothed 
with  some  duty  in  regard  to  the  enforcement  of  the  laws  of  the  state,  and 
who  threaten  and  are  about  to  commence  proceedings,  either  of  a  civil  or 
criminal  nature,  to  enforce  against  parties  affected  an  unconstitutional  act, 
violating  the  Federal  Constitution,  may  be  enjoined  by  a  federal  court  of 
equity  from  such  action,  is  not  confined  to  the  maintenance  of  suits  for 
restraining  the  enforcement  of  statutes  which,  as  enacted  by  the  state  legis- 
lature, are  in  themselves  unconstitutional,  but  includes  a  confiscatory,  and 
therefore  unconstitutional,  action  taken  by  a  state  commission  under  a  con- 
stitutional statute. 

Greene  r.  LouisvUle,  etc,  R.  Co.,  (1917)  522,  37  S.  Ct.  683,  61  U.  S.  (L.  ed.)  1201, 

244  U.  S.  499,  37  S.  Ct.  673,  61  U.  S.  (L.  Ann.  Oas.  1917E  97;  Illinois  Cent.  R.  Co. 

ed.)  1280,  Ann.  Cas.  1917E  88;  Louisville,  r.  Greene,    (1917)    244  U.   S.  555,  37  S. 

etc.,  R.  Co.  t>.  Greene,   (1917)   244  U.  S.  Ct.  697,61  U.  S.  (L.  ed.)  1309. 

'  c.  To  Restrain  Acts  Constituting  Breach  of  Contract. —  A  bill,  the 
object  of  which  is  by  injunction  indirectly  to  compel  the  specific  perform- 
ance of  a  contract,  by  forbidding  all  those  acts  and  doings  which  constitute 
breaches  of  the  contract,  must  necessarily  be  a  suit  against  the  state.  In 
such  a  case,  though  the  state  be  not  nominally  a  party  on  the  record,  if 
the  defendants  are  its  officers  and  agents,  through  whom  alone  it  can  act 
in  doing  and  refusing  to  do  the  things  which  constitute  a  breach  of  its  con- 
tract, the  suit  is  still,  in  substance  though  not  in  form,  a  suit  against  the 
state. 

In  re  Ayers,  (1887)    123  U.  S.  502,  8  S.  Ct    164,  31  U.  S.   (L.  ed.)  216. 

\  d.  To  Restrain  Interfering  with  Sale  of  Pood  Products. —  A  bill 
seeking  an  injunction  against  a  state  dairy  and  food  commissioner,  who, 
it  is  alleged,  under  cover  of  his  office,  is  injuriously  affecting  the  reputation 
and  sale  of  certain  products  manufactured  by  the  complainant,  is  not  a 
suit  against  the  state. 

Scully  v.  Bird,   (1908)   209  U.  8.  481,  28  S.  Ct.  597,  62  U.  a   (L.  ed.)    899. 

e.  To  Restrain  Collection  of  Illegal  Tax. —  A  suit  brought  to  test  the 
legality  of  a  tax  is  not  obnoxious  to  the  objection  of  being  a  suit  against 
the  state. 

In  re  Tvler,  (1893)  149  U.  S.  164,  13  S.  380;  Pittsburg  Third  Nat.  Bank  p.  Mylin, 

Ct.  785,  37  U.  S.    (L.  ed.)    689.     See  also  (1896)    76   Fed.   385;    Gregg   t?.    Sanford, 

In  re  Ayera,    (1887)    123  U.  S.  443,  8  S.  (1895)    65   Fed.    151;   Secor  f?.   Singleton, 

Ct.  164,  31  U.  S.  (L.  ed.)  216;  Louisville,  (1888)   35  Fed.  376. 
etc.,  R.  Co.  v.  Boeworth,  (1913)  209  Fed. 
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A  county  treasurer,  who  is  authorized  by  statute  to  appear  for  the  state 
to  defend  actions  concerning  state  taxes,  is  such  an  officer  of  the  state  as 
may  make  the  state  concluded  by  the  judgment  rendered  in  such  an  action. 

Gunter  t\  Atlantic  Coast  Line  R.  Co.,  (1906)  200  U.  S.  273,  26  S.  Ct.  252,  50 
U.  S.  (L.  ed.)  477. 

/.  From  Certifying  Alleged  Illegal  Tax  Valuation. —  An  action 
against  a  state  auditor  to  restrain  him  from  certifying  and  transmitting 
to  the  several  county  auditors  of  the  state  the  valuations  of  the  property  of 
the  complainant  in  such  counties,  for  the  purpose  of  taxation  as  fixed  by 
the  state  board  of  tax  commissioners  under  a  statute  alleged  to  be  uncon- 
stitutional, and  'which,  if  committed,  would  wrongfully  and  to  its  irrepa- 
rable injury  create  an  apparent  charge  and  lien  upon  the  complainant's 
property,  in  violation  of  its  right  to  security  of  property  guaranteed  to  it 
by  the  Constitution,  is  not  an  action  against  the  state  within  the  meaning 
of  this  amendment. 

Western  Union  Tel.  Co.  r.  Henderson,  A  suit  against  a  state  auditor,  seeking 
(1895)  68  Fed.  589,  wherein  the  court  to  restrain  him  from  certifying  an  alleged 
eaid:  "  From  this  review,  it  will  be  seen  illegal  valuation  and  assessment  to  the 
that  while  there  has  not  always  been  clerks  of  the  several  counties  as  a  basis 
harmony  in  the  views  of  the  judges,  nor  for  further  local  taxation,  is  not  one 
in  the  decisions  of  the  court,  touching  the  against  the  state  but  against  the  defend- 
true  meaning  of  the  Eleventh  Amendment,  ant  as  an  individual.  Coulter  v.  Weir, 
it  has  never  been  doubted'  or  denied  since  (1904)  127  Fed.  902,  in  which  case  the 
the  decision  in  the  ease  of  Osborn  v.  U.  S.  court  said  that  while  it  has  been  fre- 
Bank,  (1824)  9  Wheat.  (U.  8.)  738,  that  quently  maintained  that  suits  to  enjoin 
the  Circuit  Courts  of  the  United  States  state  officers  from  doing  acts  under  color 
were  invested  with  jurisdiction  and  power  of  an  unconstitutional  l«w  or  an  illegal 
to  restrain  an  officer  of  the  state  from  com-  assessment  under  a  valid  law,  are  not 
mitting  tortious  or  wrongful  acts,  viola-  suits  against  the  state;  the  ground  upon 
tive  of  the  personal  or  property  rights  which  all  such  oases  rest  is  that  the 
of  a  party,  where  such  acts  are  committed  officers  sued  were  illegally  about  to  do 
under  and  pursuant  to  the  pretended  au-  some  act  or  take  some  step  under  color 
thority  of  an  unconstitutional  statute."  of  the  law  of  the  state  in  violation  of  the 

rights  of  complainant  and  for  which  the 
defendant  would  be  personally  liable. 

g.  To  Restrain  Equalization  Board  from  Executing  Tax  Law. — A 
suit  against  the  members  of  a  state  board  of  equalization,  to  enjoin  them 
from  executing  a  taxing  law  of  the  state  against  complainant  in  such  a 
manner  that,  in  view  of  the  mode  in  which  other  taxing  laws  are  executed 
against  a  large  part  of  the  taxable  property  of  the  state,  the  defendants 
will  impose  upon  complainant  an  illegal  burden,  in  violation  of  its  right 
under  the  state  constitution  to  pay  only  an  equal  share  of  the  taxes  in  pro- 
portion to  the  value  of  its  property,  is  not  a  suit  against  the  state.  It  is  a 
rait  against  individuals,  seeking  to  enjoin  them  from  doing  certain  acts 
which  they  assert  to  be  by  the  authority  of  the  state,  but  which  the  com- 
plainant avers  to  be  without  lawful  authority. 

Taylor  v.  Louisville,  etc,  R.  Co.,  (1898)  88  F«L  356. 
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h.  To  Restrain  Corporation  Commissioners  prom  Enforcing  Unlaw- 
ful Order —  (1)  In  General. —  A  suit  against  a  corporation  commission  to 
restrain  alleged  illegal  interferences  with  the  property  and  interstate  busi- 
ness of  a  railway  company,  the  asserted  right  to  interfere,  which  it  was  the 
object  of  the  bill  to  enjoin,  being  based  upon  the  assumed  authority  of  a 
state  statute,  which  the  bill  alleged  to  be  in  violation  of  rights  of  the  rail- 
way company  protected  by  the  Constitution  of  the  United  States,  is  not,  in 
any  proper  sense,  one  against  the  state. 


McNeill  v.  Southern  R.  Co.,  (1906)  202 
U.  S.  543,  26  S.  Ct.  722,  50  U.  S.  (L.  ed.) 
1142. 

A  suit  against  state  officers  to  enjoin 
threatened  action  which  such  officers  have 
no  lawful  authority  to  take,  the  wrong 
being  such  as  equity  will  enjoin,  is  not 
within  this  amendment.  Louisville,  etc., 
R.  Co.  v.  Bosworth,   (1913)   209  Fed.  3S0. 


A  bill  in  equity  may  be  maintained  to 

enjoin  a  state  corporation  commission 
from  bringing  suits  for  penalties  and 
damages  for  failure  to  comply  with  an 
order  of  the  commission  alleged  to  violate 
the  rights  pf  the  complainant  in  the  con- 
duct of  its  interstate  business.  Southern 
R.  Co..i\  Greensboro  Ice,  etc,,  Co.,  (1904) 
134  Fed.  82. 


(2)  From  Enforcing  Unreasonable  Bates. — An  action  against  state  rail- 
road commissioners,  alleging  the  unreasonableness  of  rates  established  by 
the  commission  and  praying  a  decree  restraining  the  commission  from 
enforcing  those  rates,  is  not  a  suit  against  the  state.  The  state  has  no 
interest  in  a  pecuniary  sense,  but  going  back  of  all  matters  of  form,  the 
only  parties  pecuniarly  affected  are  the  shippers  and  carriers. 


Reagan  r.  Farmers'  Loan,  etc.,  Co., 
(1894)  154  U.  S.  390,  14  S.  Ct  1047,  38 
U.  S.  (L.  ed.)  1014,  wherein  the  court 
said:  "  Neither  will  the  constitutionality 
of  the  statute,  if  that  be  conceded,  avail 
to  oust  the  federal  court  of  jurisdiction. 
A  valid  law  may  be  wrongfully  adminis- 
tered by  officers  of  the  state,  and  so  as  to 
make  such  administration  an  illegal 
burden  and  exaction  upon  the  individual. 
A  tax  law,  as  it  leaves  the  legislative 
hands,  may  not  be  obnoxious  to  any  chal- 
lenge, and  yet  the  officers  charged  with 
the  administration  of  that  valid  tax  law 
may  so  act  under  it  in  the  matter  of 
assessment  or  collection  as  to  work  an  il- 
legal trespass  upon  the  property  rights  of 
the  individual.  They  may  go  beyond  the 
powers  thereby  conferred,  and  when  they 
do  so  the  fact  that  they  are  assuming  to 
act  under  a  valid  law  will  not  oust  the 
courts  of  jurisdiction  to  restrain  their 
excessive  and  illegal  acts."  SSee  also 
Prentis  v.  Atlantic  Coast  Line  R  Co., 
(19CS)  211  U.  S.  210,  29  S.  Ot  67,  63 
U.  S.  (L.  ed.)   150. 

Em  p.  Young,  (1908)  209  U.  S.  123, 
28  S.  Ct.  441,  52  U.  S.  (L.  ed.)  714,  14 
Ann.  Cas.  764,  13  L.  R.  A.  (N.  S.)  932; 
Pront  v.  Starr,  (1903)  188  U.  S.  537,  23 
JS.   Ct.   398,  47    U.   S.    (L.   ed.)    584;    St. 


lx>uis,  etc.,  R.  Co.  r.  Hadley,  (1908)  161 
Fed.  419;  Southern  R.  Co.  c.  McNeill, 
(1907)  155  Fed.  756;  Perkins  v.  Northern 
Pac  R.  Co.,  (1907)  156  Fed.  445;  Poor 
r.  Iowa  Cent.  R.  Co.,  (1907)  156  Fed.  226; 
Railroad  Commission  v.  Texas,  etc.,  R- 
Co.,  (1906)  144  Fed.  68;  Haverhill  Gas- 
light Co.  *.  Barker,  (1901)  109  Fed.  694; 
Hickman  v.  Missouri,  etc.,  R.  Co.,  (1899) 
97  Fed.  113;  Chicago,  etc.,  R.  Co.  r. 
Becker,  (1888)  35  Fed.  883;  Chicago,  etc., 
R.  Co.  v.  Dey,  (1888)  35  Fed.  866. 

On  the  complaint  of  a  railroad  as  to 
the  confiscatory  character  of  rates  fixed 
by  state  law,  the  right  was  recognized  to 
test  the  rates  as  a  unit  and  therefore  to 
obtain  an  injunction  restraining  the  en- 
forcement of  the  state  law  in  its  entirety 
and  that  for  such  purpose  any  officers  of 
the  state  having  any  power  to  directly 
enforce  the  law  or  by  indirection  to  give 
effect  to  the  same  in  any  maimer  what- 
ever were  qualified  as  defendants  to  stand 
in  judgment  for  the  relief  asked.  Miss- 
ouri v.  Chicago,  etc.,  R.  Co.,  (1916)  241 
U.  S.  633,  36  S.  Ct  715,  60  U.  S.  (I*  ed.) 
1148. 

For  telegraph  messages. —  Where  a  stat- 
ute creating  a  court  of  visitation  and  vest- 
ing the  officials  with  power  to  enforce  the 
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rates  for  telegraph  messages  prescribed  by' 
the  act,  is  invalid,  a  suit  against  such 
officers,  who  are  not  general  officers  of 
the  state,  whose  duty  it  is  to  see  to  the 
enforcement  of  laws  generally,  but  who 
were  appointed  solely  for  the  purposes 
provided  for  in  the  statute,  is  not  a  suit 
against  the  state.  Western  Union  Tel. 
Co.  v.  Myatt,   (1899)   98  Fed.  335. 

A  suit  in  equity  by  receivers  of  a  rail- 
road company  for  relief  against  the  action 
of  state  railroad  commissioners  in  chang- 
ing freight  transportation  rates,  and  es- 


tablishing new  rates,  is  not  a  suit  against 
the  state.  The  fact  that,  under  the  opera- 
tion of  a  state  dispensary  act,  the  state 
is  engaged  in  the  business  of  distributing 
and  selling  liquors,  and  that  it  is  a  large, 
perhaps  the  only,  shipper,  and  has  a 
material  interest  in  the  question,  and  the 
action  of  the  commissioners  complained 
ot  is  in  the  change  of  rates  for  trans- 
portation of  liquors  in  glass,  does  not 
make  the  state  a  party  to  the  suit.  Clyde 
v.  Richmond,  etc.,  R.  Co.,  (1893)  57  Fed. 
436. 


(3)  To  Prevent  Interference  with  Interstate  Mail  Trains. — A  suit  to 
enjoin  the  enforcement  of  an  order  of  a  state  railroad  commission  requir- 
ing a  railway  company  to  stop  its  interstate  mail  trains  at  a  specified  county 
seat,  is  not,  in  substance,  a  suit  against  the  state. 

Mississippi  R.  Commission  v.  Illinois  Cent.  R.  Co.,  (1906)  203  U.  S.  335,  27  S.  Ct. 
90,  51  U.  S.   (L.  ed.)  209. 

i.  To  Restrain  Impairment  of  Contract — (1)  In  General. — A  com- 
plainant had,  under  an  existing  statute  of  Oregon,  acquired  a  described 
tract  of  swamp  or  overflowed  land  belonging  to  the  state.  A  subsequent 
statute  declared  certificates  of  sale  of  such  land  on  which  twenty  per  cent, 
of  the  purchase  price  was  not  paid  prior  to  a  named  date  to  be  void,  and 
required  the  board  of  commissioners  to  cancel  them.  The  board  threatened 
to  sell  the  land  described  in  the  plaintiff's  certificate.  After  holding  that 
the  new  statute  under  which  the  board  was  proceeding  to  act  impaired  the 
contract  theretofore  made  with  the  complainant,  and  that,  under  the  facts  of 
the  case,  he  had  a  vested  right  to  the  land,  the  court  held  that  a  suit  in 
equity  brought  by  him  against  the  members  of  the  board  to  restrain  them 
from  selling  the  tract  to  which  he  had  acquired  an  equitable  right,  was  not  a 
suit  against  the  state. 


Pennoyer  i\  McCdnnaughy,  (1891)  140 
U.  S.  8,  11  S.  OL  699,  35  U.  S.  (L.  ed.) 
363,  wherein  the  court  said  that  as  to 
whether  a  suit  against  state  officers  is  or 
is  not  a  suit  against  the  state,  two  classes 
of  cases  have  appeared  "  and  it  is  in 
determining  to  which  class  a  particular 
case  belongs  that  differing  views  have  been 
presented.  The  first  class  is  where  the 
suit  is  brought  against  the  officers  of  the 
state,  as  representing  the  state's  action 
and  liability,  thus  making  it,  though  not 
a  party  to  the  record,  the  real  party 
against  which  the  judgment  will  so  oper- 
ate as  to  compel  it  to  specifically  perform 
its  contracts.  In  re  Ayres,  (1887)  123 
U.  S.  443;  Louisiana  v.  Jumel,  (1882) 
107  U.  S.  711;  Antoni  v.  Greenhow,  (1882) 
107  U.  S.  769;  Cunningham  r.  Macon,  etc., 


R.  Co.,  (1883)  109  Tj.  S.  446;  Hagood  v. 
Southern,  (1886)  117  U.  S.  52.  The  other 
class  is  where  a  suit  is  brought  against 
defendants  who,  claiming  to  act  as  officers 
of  the  state,  and  under  the  color  of  an 
unconstitutional  statute,  commit  acts  of 
wrong  and  injury  to  the  rights  and  prop- 
erty of  the  plaintiff  acquired  under  a  con- 
tract with  the  state.  Such  suit,  whether 
brought  to  recover  money  or  property  in 
the  hands  of  such  defendants,  unlawfully 
taken  by  them  in  behalf  of  the  stAte,  or 
for  compensation  in  damages,  or,  in  a 
proper  case  where  the  remedy  at  law  is 
inadequate,  for  an  injunction  to  prevent 
such  wrong  and  injury,  or  for  a  man- 
damus, in  a  like  case,  to  enforce  upon 
the  defendant  the  performance  of  a  plain, 
legal   duty,    purely   ministerial  —  is   not, 
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within  the  meaning  of  the  Eleventh 
Amendment,  an  action  against  the  state. 
Osborn  r.  U.  S.  Bank,  (1824)  9  Wheat. 
(U.  S.)  738;  Davis  i\  Gray,  (1872)  16 
Wall.  (U.  S.)  203;  Tomlinson  v.  Branch, 
(1872)  15  Wall.  (U.  S.)  460;  Litchfield 
v.  Webster  County,  (1879)  101  U.  S. 
773;    Allen    v.    Baltimore,    etc.,    R.    Co., 


(1884)  114  U.  S.  311;  Board  of  Liquida- 
tion tx  McComb,  (1875)  92  U.  S.  531; 
Poindexter  p.  Greenbow,  1884)  114  U.  S. 
270."  Affirming  McConmtughy  t.  Pen- 
noyer,  (1890)  43  Fed.  196,  339.  See  also 
McComb  i?.  Board  of  Liquidation,  (1874)  2 
Wood*  48,  15  Fed.  Cas.  No.  8,707. 


(2)  As  to  Public  Lands. —  While  no  affirmative  relief  can  be  had  against 
the  state,  or  any  officer  thereof,  whereby  it  or  he  could  be  required  or  com- 
pelled to  execute  deeds  or  issue  patents  for  land  claimed,  or  to  perform  any 
acts  in  connection  therewith  requisite  to  complete  the  title  to  such  land,  yet 
the  officer  may  be  restrained  from  doing  acts  in  violation  of  the  contractual 
relations  existing  between  him  or  the  state  and  the  purchaser. 


Hans  i\  Louisiana,  (1890)  134  U.  S.  1, 
10  S.  Ct.  504,  33  U.  S.  (L.  ed.)  842; 
De  Laittre  v.  Board  of  Corara'rs,  (1907) 
149  Fed.  800.  See  Walsh  v.  Preston, 
(1883)  109  U.  S.  297,  3  S.  Ct.  169,  245, 
27  U.  S.   (L.  ed.)    940,  reversing  Preston 


i\  Walsh,  (1882)  10  Fed.  315:  Cobb  «. 
Clough,  (1897)  83  Fed.  604;  Hancock  v. 
Walah,  (1879)  3  Woods  351,  11  Fed.  Cas. 
No.  6,012;  Gray  v.  Davis,  (1871)  1  Wood* 
420,  10  Fed.  Cas.  No.  5,715. 


(3)  To  Restrain  Location  of  Lands  Claimed. — A  suit  against  the  com-' 
missioner  of  the  general  land  office  of  a  state,  praying  for  an  injunction  to 
restrain  the  defendant  from  allowing  a  location  or  survey  of  lands  lying 
within  the  limits  of  a  colony  not  yet  patented,  and  from  issuing  any  patent 
or  grant  of  lands  within  such  limits,  except  to  the  complainants,  was  held 
not  to  be  a  suit  against  the  state,  but  against  an  officer  of  the  state,  who,  it 
was  alleged,  without  the  authority  of  any  valid  law  of  the  state,  was,  by  an 
unwarranted  assumption  of  power,  so  using  his  official  permission  as  to 
invade  rights  secured  to  complainant  by  the  Constitution  and  laws  of  the 
United  States. 

Hancock  v.  Walsh,   (1879)   3  Woods  (U.  S.)   351,  11  Fed.  Cas.  No.  6,012. 


j.  From  Pbeventing  Corporations  Doing  Business  in  the  State. 


A  bill  was  brought  by  several  foreign 
insurance  companies  against  the  treasurer 
and  auditor  of  the  state  of  Iowa  for  the 
purpose  of  testing  the  constitutionality  of 
an  Iowa  statute  which,  in  substance,  pro- 
vides that  all  insurance  companies  incor- 
porated under  the  laws  of  a  state  or  nation 
other  than  the  United  States  shall,  at  the 
time  of  making  the  annual  statements  as 
required  by  law,  pay  into  the  state  treas- 
ury three  and  one-half  per  cent,  of  the 
gross  amount  of  premiums  received  for 
business  done  in  the  state  of  Iowa  during 
the  preceding  year;  thatt  all  insurance 
companies  incorporated  under  the  laws 
of  a  sister  state  of  the  Union  shall  pay 
into  tike  treasury  two  and  one-half  per 


cent,  of  the  gross  amount  of  premiums 
received  during  the  preceding  year,  and 
that  all  insurance  companies  incorporated 
under  the  laws  of  the  state  of  Iowa,  not 
including  county,  mutual,  and  fraternal 
beneficiary  associations,  shall  pay  into  the 
treasury  one  per  cent:  of  the  gross  amount 
received  from  premiums  and  assessments 
after  deducting  amounts  paid  for  losses 
and  premiums  returned,  it  being  further 
provided  that  upon  payment  of  the  proper 
sums  duplicate  receipts  therefor  should 
be  issued1,  one  of  which  must  be  filed  with 
the  auditor  of  the  state,  who  is  then 
authorized  to  issue  the  annual  certificate 
requisite,  to  enable  the  company  to  con- 
tinue in  business  during  the  coming  year. 
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The  real  purpose  of  the  bill  was  to  compel  erot    of    insurance   to    enjoin    them    from 

the  state,  through  its  officials,  to  recog-  interfering    with    the   transaction    of    its 

nize   the   right   of   complainants   to   eon-  business  in  that  state,  and  to  procure  an 

tinue  in  business  in  the  states  without  the  adjudication   that   it   was   entitled   to   a 

payment  of  the  tax,  and  was  a  case  over  certificate  authorizing  it  to  carry  on  busi- 

which,  under  this  amendment,  the  court  ness   therein,  is   not   a   suit   against   the 

had  no  jurisdiction.     Manchester  F.  Ins.  state  when  it  concerns  a  plain  official  duty, 

Co.  t\  Harriott,   (1899)    91  Fed.  713.  requiring  no  exercise  of  discretion.    Mut- 

.ual  L.  Ins.  Co.  t>.  Boyle,   (1897)   82  Fed. 

A  suit  by  an  insurance  company  against  705. 
the  attorney-general  and  the  superintend- 

fc.  To  Prevent  Infringement  of  Copyright. — A  suit  to  enjoin  the 
publication  of  a  collection  of  state  statutes,  compiled  under  the  authority  of 
a  statute,  on  the  ground  that  its  publication  would  infringe  the  copyright 
of  an  arrangement  of  the  statutes  previously  published,  is  not  a  suit  against 
the  state  within  the  meaning  of  this  amendment. 

Howell  r.  Miller,    (1898)    91   Fed.   135,  Constitution  of  the  United  States  to  pro- 

wherein  the  court  said:     "  A  state  cannot  tect  those  agents  against  suit  instituted 

authorize  ite  agents  to  violate  a  citizen's  by   the  owner   for   the  protection   of   his 

right   of  property,  and   then   invoke  the  rights  against  injury  by  such  agents." 

I.  To  Restrain  Diversion  op  Educational  Fund. —  The  complainant, 
president,  etc.,  of  Yale  College,  brought  a  suit  in  equity  against  the  state 
treasurer  of  the  state  of  Connecticut,  to  prevent  a  threatened  diversion 
from  complainant  of  the  income  of  the  "Agricultural  College  Fund," 
created  by  the  Act  of  Congress,  accepted,  and  set  apart  by  the  state  for  the 
use  and  endowment  of  the  college.  "  The  title  which  the  college  has  to  the 
fund  is  a  vested  beneficial  right  in  a  separate  parcel  Of  securities,  capable 
of  as  exact  description  as  the  boundaries  of  a  tract  of  land,  and  the  college 
is  entitled  to  its  preventive  remedy  by  an  injunction  to  restrain  the  defend- 
ant from  paying  the  income  of  the  land-scrip  fund  to  any  other  person  than 
itself;  but  it  does  not  necessarily  follow  that,  under  this  bill  in  equity, 
the  complainant  is  entitled  to  affirmative  relief,  because  affirmative  relief, 
viz.,  a  decree  that  he  should  pay  the  income  to  the  complainant,  may  be 
considered  an  attempt  to  compel  the  state  to  execute  its  contracts,  and  the 
power  of  the  court  may  be  regarded  as  exhausted  when  it  prevent  an  officer 
from  invading  the  property  rights  of  the  complainant."  . 

Yale  College  v..  Sanger,  ( 1894 )  62  Fed.  177.  But  see  Brown  University  !?.  Rhode 
Island  College,  etc.,  (1893)  56  Fed.  55. 

Xm.  Waiver  of  Immunity 

1.  In  General, —  The  immunity  from  suit  belonging  to  a  state,  which 
is  respected  and  protected  by  the  Constitution  within  the  limits  of  the 
judicial  power  of  the  United  States,  is  a  personal  privilege  which  it  may 
waive  at  pleasure;  so  that  in  a  suit,  otherwise  well  brought,  in  which  a 
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The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  for 
President  and  Vice-President,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves;  they  shall  name  in 
their  ballots  the  person  voted  for  as  President,  and  in  distinct  bal- 
lots the  person  voted  for  as  Vice-President,  and  they  shall  make 
distinct  lists  of  all  persons  voted  for  as  President,  and  of  all  persons 
voted  for  as  Vice-President,  and  of  the  number  of  votes  for  each, 
which  lists  they  shall  sign  and  certify,  and  transmit  sealed  to  the 
seat  of  the  government  of  the  United  States,  directed  to  the  presi- 
dent of  the  Senate;  — The  president  of  the  Senate  shall,  in  presence 
of  the  Senate  and  House  of  Representatives,  open  all  the  certificates 
and  the  votes  shall  then  be  counted; —  The  person  having  the  great- 
est number  of  votes  for  President,  shall  be  the  President,  if  such 
number  be  a  majority  of  the  whole  number  of  electors  appointed; 
and  if  no  person  have  such  majority,  then  from  the  persons  having 
the  highest  numbers  not  exceeding  three  on  the  list  of  those  voted 
for  as  President,  the  House  of  Representatives  shall  choose  immedi- 
ately, by  ballot,  the  President.  But  in  choosing  the  President,  the 
votes  shall  be  taken  by  states,  the  representation  from  each  state 
having  one  vote;  a  quorum  for  this  purpose  shall  consist  of  a  mem- 
ber or  members  from  two-thirds  of  the  states,  and  a  majority  of  all 
the  states  shall  be  necessary  to  a  choice.  And  if  the  House  of  Repre- 
sentatives shall  not  choose  a  President  whenever  the  right  of  choice 
shall  devolve  upon  them,  before  the  fourth  day  of  March  next  fol- 
lowing, then  the  Vice-President  shall  act  as  President,  as  in  the  case 
of  the  death  or  other  constitutional  disability  of  the  President.  The 
person  having  the  greatest  number  of  votes  as  Vice-President,  shall 
be  the  Vice-President,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed,  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list,  the  Senate  shall  choose 
the  Vice-President;  a  quorum  for  the  purpose  shall  consist  of  two- 
thirds  of  the  whole  number  of  senators,  and  a  majority  of  the  whole 
number  shall  be  necessary  to  a  choice.  But  no  person  constitution- 
ally ineligible  to  the  office  of  President  shall  be  eligible  to  that  of 
Vice-President  of  the  United  States." 

[552] 
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This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by 
joint  resolution  of  Congress  adopted  on  Dec.  12,  1803;  and  was  declared 
in  a  proclamation  of  the  secretary  of  state  of  Sept.  25,  1804,  to  have  been 
ratified  by  the  legislatures  of  three-fourths  of  the  states. 

The  amendment  supersedes  the  original  clause  3  of  section  1  of  Article  II. 

The  state  acts  individually  through  its  electoral  college,  although,  by  reason 
of  the  power  of  its  legislature  over  the  manner  of  appointment,  the  vote  of 
its  electors  may  be  divided. 

McPberson  v.  Blacker,  (1892)   146  U.  S.  27,  13  S.  Ot.  8,  86  U.  S.   (L.  ed.)  869. 

In  case  of  election  by  the  House  of  Representatives,  the  state  acts  as  a  unit 
and  its  vote  is  given  as  a  unit,  but  that  vote  is  arrived  at  through  the  votes 
of  its  representatives  in  Congress  elected  by  districts. 

McPherson  v.  Blacker,  (1892)   146  U.  a  27,  18  S.  Ot  8,  86  U.  S.  (L.  ed.)  869. 


AMENDMENT  XIII,  SECTION  1 

(fl  Neither  slavery  nor  involuntary  servitude,  except  as  a  punishment  for 
crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction."1 

L  Slavery  Abolished  by  the  Amendment,  554. 

1.  In  General,  554. 

2.  Slaves  of  the  Chickasaw  Nation,  556. 

3.  Indian  Slavery  in  Alaska,  556. 

II.  Right  to  Recover  Price  op  a  Slave,  556. 
III.  Slavery  and  Involuntary  Servitude,  556, 

1.  Involuntary  Servitude,  556. 

a.  In  General,  556. 

b.  Prohibiting  Tenant  Leaving  During  Term,  557. 

c.  Fraudulent  Breach  of  Contract  of  Employment,  558. 

d.  Note  Showing  Agreement  to  Pay  Debt  in  Work,  558. 

e.  Committal  of  Person  Acquitted  on  Ground  of  Insanity,  558. 
/.  Requiring  Physicians  to  Report  Contagious  Diseases,  559. 
g.  Separate  Railway  Accommodations,  559. 

h.  Hiring  Out  Vagrants,  559. 

*.  Apprenticeship  of  Colored  Child,  559. 

j.  Coercing  Alien  Seamen  to,Labor  on  American  Vessels.  560. 

k.  Giving  Monopoly  to  Slaughter-house  Business,  560. 

2.  Recognition  of  Legal  Distinction  Between  Races,  560. 

3.  Exclusion  from  Public  School,  560. 

4.  Working  Out  Fines  on  City  Streets,  561. 

5.  Working  Out  Fine  by  Rendering  Services  for  Surety,  561. 

6.  Liability  to  Rearrest  for  Failure  of  Convicted  Person  to  Work  Ovi 

Costs  and  Fine,  561. 

7.  Requiring  Labor  for  Repair  of  Public  Highways,  561. 

8.  Deportation  of  Alien  Resulting  in  Remanding  to  Slavery,  562. 

9.  Contract  of  a  Seaman,  562. 

10.  Violation  of  Municipal  Ordinance,  562. 

I.  Slavery  Abolished  by  the  Amendment 
1.  In  General. —  This  section  is  simply  a  limitation  upon  the  power  of  a 
state  to  establish  slavery  or  reduce  any  one  to  a  state  of  slavery  or  involun- 
tary servitude. 

1This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint 
resolution  of  Congress,  dated  Feb.  1,  1865,  13  Stat.  L.  567;  and  by  proclamation  of 
the  secretary  of  state,  of  Dec.  18,  1865,  13  Stat.  L.  774,  was  declared  to  have  been 
ratified  by  the  following  twenty-seven  states:  Illinois,  Rhode  Island,  Michigan,  Mary- 
land, New  York,  West  Virginia,  Maine,  Kansas,  Massachusetts,  Pennsylvania,  Virginia, 
Ohio,  Missouri,  Nevada,  Indiana,  Louisiana,  Minnesota,  Wisconsin,  Vermont,  Tennessee. 
Arkansas,  Connecticut,  New  Hampshire,  South  Carolina,  Alabama,  North  Carolina, 
and  Georgia. 

[664] 
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People  v.  Brady,  (1870)  40  Cal.  216. 
See  Spencer  v.  Looney,  (1914)  116  Va, 
767,  82  S.  E.  745. 

The  province  and  scope  of  the  thirteenth 
amendment  was  simply  to  abolish  slavery 
in  the  United  States.  Under  it  the  Con- 
gress has  only  to  do  with  slavery  and  its 
incidents.  And  the  Act  of  Congress  of 
1866,  passed  in  view  of  the  thirteenth 
amendment,  only  undertook  to  remove 
certain  burdens  and  disabilities,  the 
necessary  incidents  of  slavery,  and  to 
secure  to  all  citizens  of  every  race  and 
color,  and  without  regard  to  previous* 
servitude,  those  fundamental  rights  which 
are  the  essence  of  civil  freedom,  namely, 
the  same  right  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence, 
and  to  inherit,  purchase,  lease,  sell,  and 
convey  property  as  is  enjoyed  by  white 
citizens.  Thereunder  the  Congress  may 
enact  laws  to  protect  the  people  of  the 
colored  race  against  the  deprivation,  be- 
cause of  their  race,  of  any  civil  rights 
granted  to  other  freemen  in  the  states  of 
the  Union.  State  i\  Joseph,  (1915)  137 
La.  52,  68  So.  211. 

While  the  sections  of  the  Declaration  of 
Rights  of  the  state  Constitution  and  the 
13th  and  14th  amendments  to  the  Federal 
Constitution  may  be  effective  without  fur- 
ther legislation  on  the  subject  covered  by 
the  organic  provisions,  such  sections  are 
not  intended  to  interfere  with  the  enact- 
ment and  enforcement  of  state  laws  where 
substantial  private  rights  are  not  arbi- 
trarily invaded.  Butler  v.  Perry,  (1914) 
67  Fla.  405,  66  So.  150. 

The  Thirteenth  Amendment  has  respect, 
not  to  distinctions  of  race,  or  class,  or 
color,  but  to  slavery.  The  Fourteenth 
Amendment  extends  its  protection  to  races 
and  classes,  and  prohibits  any  state  legis- 
lation which  has  the  effect  of  denying  to 
any  race  or  class,  or  to  any  individual, 
the  equal  protection  of  the  laws.  Civil 
Rights  Cases,  (1883)  109  U.  S.  24,  3  S.  Ct. 
18,  27  U.  S.  (L.  ed.)  835. 

"The  meaning  of  this  is  as  clear  as 
language  can  make  it.  The  things  de- 
nounced are  slavery  and  involuntary 
servitude,  and  Congress  is  given  power 
to  enforce  that  denunciation.  All  under- 
stand by  these  terms  a  condition  of  en- 
forced compulsory  service  of  one  to  an- 
other. While  the  inciting  cause  of  the 
amendment  was  the  emancipation  of  the 
colored  race,  yet  it  is  not  an  attempt  to 
commit  that  race  to  the  care  of  the 
nation.  It  is  the  denunciation  of  a  con- 
dition and  not  a  declaration  in  favor  of 
a  particular  people.  It  reaches  every 
race  and  every  individual,  and  if  in  any 
respect  it  commits  one  race  to  the  nation 
it  commits  every  race  and  every  individ- 


ual thereof.  Slavery  or  involuntary  servi- 
tude of  the  Chinese,  of  the  Italian,  of  the 
Anglo-Saxon  are  as  much  within  its  com- 
pass as  slavery  or  involuntary  servitude 
of  the  African."  Hodges  v.  U.S.,  (1906) 
203  U.  S.  1,  27  S.  Ct  6,  51  U.  B.  (L.  ed.) 
65. 

While  it  cannot  be  said  that  no  one  but 
the  negro  can  share  in  the  protection  of 
this  amendment,  yet  in  any  fair  con- 
struction of  any  section  or  phrase  it  is 
necessary  to  look  to  the  purpose  which 
was  the  prevading  spirit  of  these  amend- 
ments, the  evil  which  they  were  designed 
to  remedy,  and  the  process  of  continued 
addition  to  the  Constitution,  until  that 
purpose  was  supposed  to  be  accomplished, 
as  far  as  constitutional  law  can  accom- 
plish it.  Slaughter-House  Cases,  (1872) 
16  Wall.  72,  21  U.  S.  (L.  ed.)  394. 

The  amendment  reversed  and  annulled 
the  original  policy  of  the  Constitution, 
which  left  it  to  each  state  to  decide  ex- 
clusively for  itself  whether  slavery  should 
or  should  not  exist  as  a  local  institution, 
and  what  disabilities  should  attach  to 
those  of  the  servile  race  within  its  limits. 
U.  S.  v.  Rhodes,  (1866)  1  Abb.  (U.  S.) 
28,  27  Fed.  Cos.  No.  16,151. 

This  amendment  was  to  prevent  any 
question  in  the  future  as  to  the  etteet  of 
the  war  and  the  President's  proclamation 
of  emancipation  upon  slavery;  and  its 
obvious  purpose  was  to  forbid  all  shades 
and  conditions  of  African  slavery.  It  had 
no  other  office,  and  its  real  effect  was  more 
for  the  future  than  for  the  present.  As 
to  the  matter  of  social  and  political  rights, 
the  African  was  left  subject  to  all  the 
inconveniences  and  burdens  incident  to  his 
color  and  race,  except  his  former  one  of. 
servitude.  He  was  a  person  whose,  place 
and  office,  in  the  body  politic,  was  yet  to 
be  designated  and  established.  Cory  t\ 
Carter,  (1*874)  48  Ind.  347. 

This  amendment  abolished  slavery  only; 
it  did  no  more.  It  gave  the  freedman  no 
right  of  protection  from  the  federal  gov- 
ernment superior  to  that  of  his  white 
fellow  citizens,  and  no  exemption  from  the 
power  of  state  control  which  might  be 
exercised  against  others.  The  right  of 
legislation  secured  to  Congress  in  the 
amendment  was  that  only  of  creating 
penalties  for  a  violation  of  its  provisions, 
and  providing  securities  against  the  re- 
establishment  of  slavery,  either  generally 
or  in  particular  instances.  It  accords 
no  more  authority  to  enact  that  he  should 
have  the  right  to  vote,  to  testify,  to  make 
contracts,  to  hold  real  estate,  exercise 
trade,  attend  public  schools,  or  any  other 
matter  or  thing  within  the  limits  of  a 
state,  than  it  does  to  enact  the  same  thing 
in  reference  to  white  men.     The  utmost 
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effect  of  thi8  great  provision  in  our  Con-  Grand  Jury,  (1875)  21  Int.  Rev.  Rec.  173, 

stitution  was  to  make  the  colored  man  a  30  Fed.  Cas.  No.  18,200.    See  Marshall  c. 

citizen,   equal  before  the   laws  with  the  Donovan,  (1874)    10  Bush  (Ky.)   687. 
race  which  had  enslaved  him.    Charge  to 

2.  Slaves  of  the  Chickasaw  Nation. —  By  this  amendment,  and  from  the 
date  of  its  proclaimed  ratification,  Dec.  18,  1865,  the  existence  of  slavery 
was  impossible  within  the  United  States  or  any  place  subject  to  their  juris- 
diction, and  by  the  force  of  that  instrument  the  slaves  of  the  Chickasaw 
nation  became  free,  and  thereafter  possessed  the  same  rights  incident  to  all 
other  freemen  relative  to  life,  liberty,  'and  property. 

U.  8.  t7.  Choctaw  Nation,  (1903)  38  Ct.  CI.  566. 

3.  Indian  Slavery  in  Alaska. —  The  buying,  selling,  and  holding  slaves, 
according  to  the  rules  and  customs  of  an  uncivilized  Alaskan  race  and  tribe 
of  Indians,  is  a  violation  of  this  amendment. 

In  re  Sah  Quah,   (1886)   31  Fed.  327. 

n.  Bight  to  Recover  Price  of  a  Slave 

This  amendment  does  not  prohibit  recovery  on  a  note  given  for  the  price 
of  a  slave,  which  note  was  valid  when  made. 

Osborn  t>.  Nicholson,    (1871)    13  Wall.  Wall.  546,  21  U.  S.  (L.  ed.)  757;  McElvain 

662,   20  U.    S.    (Lu   ed.)    689.     See   also  v.  Mudd,   (1870)  44  Ala.  48;  Richardson 

Holmes  v.  Sevier,   (1872)   154  U.  S.  (Ap-  v.  Thomas,   (1873)   28  Ark.  389;  Round- 

pendix)    582,    14   S.   Ct.    1203,   20  U.   §.  tree  v.  Baker,  (1869)   52  111.  241;  Blease 

(L.  ed.)   876;  Boyce  r.  Tabb,   (1873)    18  tf.  Pratt,  (1872)  8  S.  Car.  513. 

m.  Slavery  and  Involuntary  Servitude 

1.  Involuntary  Servitude  —  a.  In  General. — That  a  personal  servitude 
was  meant  is  proved  by  the  use  of  the  word  "  involuntary,"  which  can 
only  apply  to  human  beings.  The  exception  of  servitude  as  a  punishment 
for  crime  gives  an  idea  of  the  class  of  servitude  that  is  meant.  The  word 
"  servitude  "  is  of  larger  meaning  than  slavery,  as  the  latter  is  popularly 
understood  in  this  country,  and  the  obvious  purpose  was  to  forbid  all 
shades  and  conditions  of  African  slavery. 

Slaughter-House  Cases,  (1872)  16  Wall.      or  power  of  others.    Railroad  Tax  Cases, 

69,  21  U.  S.  (L.  ed.)  394.  (1882)   13  Fed.  740. 

This  amendment  had  its  origin  in  the  The  organic  provisions  relating  to  "  in- 
previous  existence  of  African  slavery.  But  voluntary  servitude "  are  not  applicable 
the  generality  of  its  language  makes  its  where  a  person  has  been  convicted  of  a 
prohibition  apply  to  slavery  of  white  men  crime.  Butler  t>.  Perry,  (1914)  67  Fla. 
as  well  as  that  of  black  men;  and  also  to  405,  66  So.  150. 
serfage,  vassalage,  viUanage,  peonage,  and 

every  other  form  of  compulsory  labor  to  Term  more  comprehensive  than  slavery. 

minister  to  the  pleasure,  caprice,  vanity,  — The  term  "involuntary  servitude"  is 
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substantially  synonymous  with  slavery, 
though  it  may  perhaps  be  regarded  as 
slightly  more  comprehensive,  and  as  em- 
bracing everything  under  the  name  of 
servitude,  though  not  denominated  slav- 
ery, which  gives  to  one  person  the  control 
and  ownership  of  the  involuntary  and 
compulsory  services  of  another  against  his 
will  and  consent.  Tyler  v.  Heidorn, 
(1866)  46  Barb.  (N.  Y.)  458. 

State  statute  relating  to  entry  of  alien 
negroes.— A  Florida  statute  relating  to 
bringing  a  free  colored  person  into  that 
state,  whether  from  another  state  or  from 
a  foreign  country,  and  providing  stringent 
penalties  for  a  violation  of  its  provisions, 
is  in  the  nature  of  an  internal  police  regu- 
lation, and  so  far  as  it  is  applicable  to 
the  case  of  British  subjects  of  African 
descent  coming  directly  to  Florida  from 
a  British  port  with  the  intent  of  forming 
a  permanent  settlement  within  the  limits 
of  that  state,  is  not  affected  by  this 
amendment.  Passengers  on  The  Schooner 
Dart,  (1868)  12  Op.  Atty.-Gen.  414, 
wherein  the  attorney-general  said :  "  This 
amendment     dissolved     the    relation     of 


master  and  servant  which  existed  in  the 
slave-holding  states  of  this  Union;  but 
it  does  not  repeal  or  modify,  nor  was  it 
designed  to  repeal  or  modify,  any  pre- 
existing legislation  which  was  a  regula- 
tion of  commerce,  and  which  excluded  from 
our  borders,  persons  or  classes  of  persons 
subjects  of  foreign  power."  But  see 
Excluding  Certain  Classes  of  Persons, 
vol.  10,  p.  642. 

Services  for  leased  land.— This  amend- 
ment does  not  embrace  contract  service 
of  any  description,  or  such  as  flows  from 
contracts  made  by  a  party,  or  grows  out 
of  a  contract  made  by  another  person  in 
regard  to  property  and  connected  with 
its  enjoyment,  which  property  such  party 
derives  from  such  other  person  and  person- 
ally enjoys.  Such  service  is  never  in- 
voluntary. The  party  may  at  any  time 
renounce  it.  It  is  connected  with  the 
enjoyment  of  property,  and  by  refusing 
to  accept  or  to  enjoy  the  property,  the 
party  may  at  all  times  escape  the  personal 
servitude".  Tyler  i\  Heidorn,  (1866)  46 
Barb.  (N.  Y.)  458. 


6.  Prohibiting  Tenant  Leaving  During  Term. —  A  state  statute  which 
makes  it  a  penal  offense,  where  a  person  who  has  "  contracted  in  writing 
to  labor  for  or  serve  another  for  any  given  time,  or  any  person  who  has  by 
written  contract  leased  or  rented  land  from  another  for  any  specified  time, 
or  any  person  who  has  contracted  in  writing  with  the  party  furnishing 
lands,  or  the  lands  and  teams  to  cultivate  it,  either  to  furnish  the  labor, 
or  the  labor  and  teams,  to  cultivate  the  lands,"  afterwards,  without  the  con- 
sent of  the  other  party,  and  without  sufficient  excuse,  to  be  adjudged  by 
the  court,  "  shall  leave  such  other  party  or  abandon  said  contract,  or  leave 
or  abandon  the  leased  premises  or  land  as  aforesaid,' '  and  take  employ- 
ment of  a  similar  nature  from  another  person,  without  first  giving  him 
notice  of  the  prior  contract,  was  held  to  be  unconstitutional.  It  is  plainly 
violative  of  the  Thirteenth  Amendment  to  the  Constitution,  and  the  statute 
passed,  in  pursuance  thereof,  against  peonage.  It  establishes  a  system  of 
peonage,  and  uses  the  arm  of  the  law  to  keep  persons  in  "  a  condition  of 
peonage,' '  whenever  they  "  abandon  the  leased  premises/ '  by  coercing 
performance  of  the  "  obligation  "  of  contracts  of  "  labor  or  .service  "  by 
involuntary  service. 


Peonage  Cases,  (1903)  123  Fed.  691. 
See  Franklin  v.  South  Carolina,  (1910) 
218  U.  S.  161,  30  S.  Ct.  640,  54  U.  S. 
U.  S.  (L.  ed.)  980;  Ex  p.  Hollman, 
(1908)  79  S.  C.  9,  60  S.  E.  19,  14  Ann. 
Can.  1106,  21  L.  R.  A.   (N.  S.)    242. 

A  statute  providing  that  "Any  laborer, 


renter  or  share  cropper  who  has  contracted 
with  another  person  for  a  specified  time 
in  writing,  not  exceeding  one  year,  who 
shall  leave  his  employer  or  leased  premises 
before  the  expiration  of  his  contract,  with- 
out the  consent  of  the  employer  or  land- 
lord, and  makes  a  second  contract  with  a 
second  party  without  giving  notice  of  the 
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first  contract  to  the  second  party,  shall 
be  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  fined  not  exceeding  fifty 
dollars,"  has  been  held  to  be  violative  of 


the  13th  amendment.  .State  r.  Araiaiead, 
(1913)  103  Miss.  790,  60' So.  778,  Ana, 
Oas.  1915B  495.   . 


c.  Fraudulent  Breach  of  Contract  of  Employment. —  A  statute  mak- 
ing it  a  criminal  act  for  any  person,  with  intent  to  injure  or  defraud  his 
employer,  to  enter  into  a  written  contract  of  employment,  and  thereby 
obtain  from  his  employer  money  or  other  personal  property,  and  without 
just  cause  and  without  refunding1  the  money  or  paying  for  the  property, 
and  making  the  failure  or  refusal  to  perform  the  service,  or  to  refund  the 
money,  or  pay  for  the  property,  without  just  cause,  prima  facie  evidence 
of  the  intent  to  injure  or  defraud,  violates  this  amendment. 


Bailey  r.  Alabama,  (1911)  219  U.  S. 
219,  31  S.  Ct.  145,  55  U.  S.  (L,  ed.)  191. 
See  Bailey  v.  Alabama,  (1908)  211  U.  S. 
452,  29  S.  Ct.  141,  53  U.  S.  (L.  ed.)  278. 
See  also  Ex  p.  Drayton,  (1907)  153  Fed. 
086. 

As  "  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party 
shall  have -been  duly  convicted,"  is  for- 
bidden "  within  the  United  States  "  by  the 
Federal  Constitution,  a  crime  to  be  pun- 
ished by  imprisonment  cannot  lawfully  be 
predicated  upon  the  breach  of  a  promise 
to  perform  labor  or  service.  And  as 
"  all  .  .  .  laws  ...  of  any  .  .  . 
state  .  .  .  which  .  .  .  shall  .  .  . 
be   made   to  enforce,    directly 

or  indirectly,  the  voluntary  or  in- 
voluntary service  or  labor  of  any  per- 
sons as  peons,  in  liquidation  of  any 
debt  or  obligation,  or  otherwise,  are  de- 
clared null  and  void,"  a  statute  of  the 
state  making  the  failure  or  refusal,  with- 
out just  cause,  to  perform  labor  or  serv- 
ice pursuant  to  a  promise,  a  criminal 
offense,  is  "  null  and  void,"  as  its  effect  is 
to  enforce,  "directly  or  indirectly,  the 
voluntary  or  involuntary  service  or  labor 
of  .  .  .  persons  as  peons,  in  liquida- 
tion of  any  debt  or  obligation,  "  in  viola- 
tion of  the  federal  statutes,  which,  with 
Amendment  13  of  the  Federal  Constitu- 
tion, comprise  the  supreme  law  of  the 
land   on    the   subject.      Goode   r.   Nelson, 


(Fla.  1917)  74  So.  17,  wherein  the  court 
said  that  "  peonage  "  is  a  statute  or  con- 
dition of  compulsory  service  based  upon 
the  indebtedness  of  the  peon  to  the  master. 
The  service  is  enforced  unless  the  debt  be 
paid,  and,  however  created,  it  is  **  involun-  ' 
tary  servitude  "  within  the  prohibition  of 
the  Thirteenth  Amendment  to  the  Federal 
Constitution. 

A  statute  making  it  an  offense  for  one 
procuring  on  a  contract  money  or  other 
thing  of  value,  to  fail  to  perform  the 
services  so  contracted  for  or  to  return  the 
money  so  advanced,  so  construed  that  the 
offense  therein  declared  is  not  for  failure 
to  perform  service  or  pay  debts  but  is  for 
fraudulently  procuring  money,  so  that  to 
be  guilty  there  must  be  the  fraudulent  in- 
tent to  procure  money  or  other  thing  of 
value,  or  the  fraudulent  procurement  of 
it  with  intent  not  to  perform  the  service, 
does  not  violate  this  amendment.  .  Wilson 
t\  State,  (1912)  138  Ga.  489,  75  S.  E.  619; 
Latson  v.  Wells,  (1911)  136  Ga.  681,  71 
S.  E.  1052. 

The  purpose  of  an  act  being  to  punish 
those  who  are  guilty  of  obtaining  morey 
or  property  by  false  misrepresentation  or 
false  pretense,  the  act  is  not  invalid  as 
permitting  involuntary  servitude  in  viola- 
tion of  section  1,  Amendment  13,  of  the 
Federal  Constitution.  Thomas  r\  State, 
(1915)   13  Ala.  App.  431,  69  So.  908. 


d.  Note  Showing  Agreement  to  Pay  Debt  in  Work. — A  note  evidencing 
an  agreement  to  pay  a  debt  in  work,  and  which  may  be  construed  as  refer- 
ring to  voluntary  service  and  not  to  involuntary  servitude,  is  valid. 

Potts  f>.  Riddle,   (1908)  5  Ga.  App.  378,  63  S.  E.  253. 


e.  Committal  op  Person  Acquitted  on  Ground  op  Insanity. — A  statute 
providing  that  when  any  person  is  acquitted  by  reason  of  insanity  the 
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jury  shall  so  state  in  their  verdict,  "  and,  thereupon,  if  the  discharge  or 
going  at  large  of  such  insane  person  shall  be  considered  by  the  court  mani- 
festly dangerous  to  the  peace  and  safety  of  the  community,  the  court  may 
order  him  to  be  committed  to  prison,  or  may  commit  him  to  the  care  of  his 
friends,  if  they  shall  give  bonds,  with  surety  to  the  satisfaction  of  the 
court, ' '  does  not  contravene  this  clause. . 

Slate  v.   Snell,    (1907).  46  Waah.   327,       Pac.  552,  109  Am.  St.  Rep.  868,  4  Ann. 
69  Pac.  931,  9  L.   R.   A.    (N.  S.)    1191;       Caa.  488,  1  L.  R.  A.  (N.  S.)   540. 
Ex  p.  Brown,    (1905)    39  Waah.    160,  81 

/.  Requiring  Physicians  to  Report  Contagious  Diseases. — A  municipal 
ordinance  providing  that  "  every  physician,  or  person  acting  as  such,  who 
shall  have  any  patient  within  the  limits  of  said  city  sick  with  small-pox  or 
varioloid  or  other  infectious  or  pestilential  disease,  shall  forthwith  report 
the  fact  to  the  mayor,  or  to  the  clerk  of  the  board  of  health,  together  with 
the  name  of  such  patient  and  the  street  and  number  of  the  house  where  such 
patient  is  treated;  and  in  default  of  so  doing  shall  forfeit  and  pay  not 
exceeding  fifty  dollars  for  each  and  every  such  offense,"  is  not  invalid  as 
requiring  a  physician  to  labor  for  the  benefit  of  the  public  without  com- 
pensation and  thus  imposing  a  form  of  servitude. 

State  t\  Wordin,  (1888)  56  Conn.  224,  14  Atl.  801. 

g.  Separate  Railway  Accommodations. — A  statute  requiring  that  "  all 
railway  companies  carrying  passengers  in  their  coaches  in  this  state  shall 
provide  equal,  but  separate,  accommodations  for  the  white  and  colored 
races,  by  providing  two  or  more  passenger  coaches  for  each  passenger  train, 
or  by  dividing  the  passenger  coaches  by  a  partition  so  as  to  secure  separate 
accommodations,"  and  that  "  no  person  or  persons  shall  be  permitted  to 
occupy  seats  in  coaches  other  than  the  ones  assigned  to  them  on  account  of 
the  race  they  belong  to,"  does  not  violate  this  clause. 

Ex  p.  Pleasy,  (1893)  45  La.  Ann.  82,  11  So.  948,  18  L.  R.  A.  639. 

h.  Hiring  Out  Vagrants. — A  state  vagrancy  law,  authorizing  the  hiring 
out  at  the  county  court-house  door  for  six  months  of  all  persons  defined  by 
the  statute  as  vagrants  was  held  to  be  invalid  as  imposing  imprisonment, 
punishment,  and  involuntary  servitude  without  any  charge,  proof,  or 
legislative  enactment  establishing  the  act  to  have  been  a  crime. 

In  re  Thompson,  (1893)  117  Mo.  83,  22  S.  W.  863,  38  Am.  St.  Rep.  639,  20 
L.  R.  A.  462. 

i.  Apprenticeship  of  Colored  Child. — An  apprenticeship  of  a  colored 
child,  the  indenture  of  which  does  not  give  the  provisions  for  the  security 
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and  benefit  of  the  apprentice  which  are  required  by  the  state  laws  in 
indentures  of  white  apprentices,  is  involuntary  servitude  within  the  meaning 
of  this  amendment. 

Matter  of  Turner,   (1867)    1  Abb.   (U.  S.)    84,  24  Fed.  Caa.  No.  14,247. 

j.  Coercing  Alien  Seamen  to. Labor  on  American  Vessels. — Alien 
seamen  who  are  being  coerced  to  labor  on  board  an  American  vessel  against 
their  will,  without  having  previously  voluntarily  entered  into  a  contract 
binding  them  to  such  service,  are  being  subjected  to  involuntary  servitude 
within  the  United  States  in  violation  of  this  amendment. 

In  re  Chung  Fat,    (1890)    96  Fed.  202. 

k.  Giving  Monopoly  to  Slaughter-house  Business. — A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the 
corporation  thereby  created.  It  authorized  the  company  to  establish  and 
erect  within  certain  territorial  limits  therein  defined,  one  or  more  stock- 
yards, stock  landings  and  slaughter  houses,  and  imposed  upon  it  the  duty 
of  erecting  a  slaughter  house  of  a  certain  capacity.  It  declared  that  the 
company  should  have  the  sole  and  exclusive  privilege  of  conducting  and 
carrying  on  the  live-stock  landing  and  slaughter-house  business  within  the 
limits  and  privilege  granted  by  the  Act,  and  that  all  such  animals  should 
be  landed  at  the  stock  landings  and  slaughtered  at  the  slaughter  houses  of 
the  company,  and  nowhere  else.  It  was  held  that  the  statute  imposed  no 
servitude  within  the  meaning  of  this  amendment. 

Slaughter-House  Cases,  (1872)  16  Wall.       City  Live-Stock,  etc.,  Co.,   (1870)    1  Abb. 
68,   21    U.   a    (L.   ed.)    394.     See   Live-       (U.  8.)   388,  15  Fed.  Cas.  No.  8,406. 
Stock    Dealers,    etc.,    Assoc,    v.    Crescent 

2.  Recognition  of  Legal  Distinction  Between  Races.— A  state  statute 
which  implies  merely  a  legal  distinction  between  the  white  and  colored 
races  —  a  distinction  which  is  founded  in  the  color  of  the  two  races,  and 
which  must  always  exist  so  long  as  white  men  are  distinguished  from  the 
other  race  by  color  —  has  no  tendency  to  destroy  the  legal  equality  of  the 
two  races,  or  re-establish  a  state  of  involuntary  servitude. 

Plessy  t?.  Ferguson,  (1890)   163  U.  S.  543,  16  S.  Ct  1138,  41  U.  S.  (L.  ed.)  266.. 

3.  Exclusion  from  Public  School. —  The  mere  exclusion  of  a  colored  child 
from  a  particular  school  does  not  assume  to  remit  her  to  a  condition  of 
slavery  or  involuntary  servitude  in  the  sense,  of  the  Constitution, 

Ward  v.  Flood,  (1874)  48  Cal.  49. 
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1  Working  Out  Fines  on  City  Streets. — A  municipal  ordinance  permit- 
ting prisoners  committed  to  a  city  prison  for  the  violation  of  a  by-law  or 
ordinance  of  the  city  to  be  employed  by  the  city  marshal  at  labor  either  on 
the  streets  or  public  works  of  the  city,  being  credited  one  dollar  a  day  on 
the  judgment  for  each  day's  work  performed,  is  not  in  conflict  with  this 
article  prohibiting  slavery  and  involuntary  servitude. 

Topeka  v.  Boutwell,  (1894)  53  Kan.  20,  35  Pac.  819,  27  L.  R.  A.  593. 

5.  Working  Out  Fine  by  Rendering  Services  for  Surety. — A  statute 
which  provides  that  "  When  a  fine  is  assessed,  the  court  may  allow  the 
defendant  to  confess  judgment,  with  good  and  sufficient  sureties,  for  the  fine 
and  costs  "  (Section  7632,  Code  Ala.  1907),  and  that  "Any  defendant,  on 
whom  a  fine  is  imposed  on  conviction  for.  a  misdemeanor,  who  in  open 
court  signs  a  written  contract,  approved  in  writing  by  the  judge  of  the 
court  in  which  the  conviction  is  had,  whereby,  in  consideration  of  another 
becoming  his  surety  on  a  confession  of  judgment  for  the  fine  and  costs, 
agrees  to  do  any  act,  or  perform  any  service  for  such  person,  and  who,  after 
being  released  on  such  confession  of  judgment,  fails  or  refuses  without 
good  and  sufficient  excuse,  to  be  determined  by  the  jury,  to  do  the  act,  or 
perform  the  service,  which  in  such  contract  he  promised  or  agreed  to  do  or 
perform,  must,  on  conviction,  be  fined  not  less  than  the  amount  of  the  dam- 
ages which  the  party  contracting  with  him  has  suffered  by  such  failure  or 
refusal,  and  not  more  than  five  hundred  dollars  j  and  the  jury  shall  assess 
the  amount  of  such  damages;  but  no  conviction  shall  be  had  under  this 
section,  unless  it  is  shown  on  the  trial  that  such  contract  was  filed  for  record 
in  the  office  of  the  judge  of  probate  of  the  county  in  which  the  confession  of 
judgment  was  had,  within  ten  days  after  the  day  of  the  execution  thereof  " 
(Section  6846,  Code  Ala.  1907),  does  not  violate  any  right  under  this  clause. 

U.  S.  p.  Broughton,  (1914)  213  Fed.  345. 

6.  Liability  to  Rearrest  for  Failure  of  Convicted  Person  to  Work  Out 
Costs  and  Fine.-— A  state  statute  which  authorizes  a  person  convicted  of 
crime  to  work  out  the  fine  and  costs  with  one  who  has  become  surety  there- 
for, and  which  provides  that  the  contract  must  be  kept,  under  pain  of 
rearrest,  and  another  similar  proceeding  for  its  violation,  and  thus  under 
pain  of  recurring  prosecutions  rendering  him  liable  to  be  kept  at  labor  to 
satisfy  the  demands  of  his  employer,  is  invalid. 

U.  S.  v.  Reynolds,  (1914)  235  U.  S.  133,  35  6.  Ct.  86,  59  U.  S.  (L.  ed.)   102. 

7.  Requiring  Labor  for  Repair  of  Public  Highways.— A  statute  which 
requires  every  able-bodied  male  person  between  the  ages  <?f  twenty-one  end 
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forty-five  years  to  work  on  the  roads  and  bridges  for  six  days  in  each 
year,  to  provide  a  substitute,  or  in  lieu  thereof  to  pay  the  overseer  the 
sum  of  $3,  does  not  impose  involuntary  servitude  within  the  meaning  of 
this  amendment. 

"  Butler  v.  Pterry,  (1916)  240  U.  S.  328,  36  S.  Ct.  258,  60  U.  S.  (L.  ed.)  67fi.  See 
also  In  re  Dassler,  (1886)  35  Kan.  684,  12  Pac.  130. 

8.  Deportation  of  Alien  Resulting  in  Remanding  to  Slavery.— This 
article  was  relied  on  as  authority  for  vacating  an  order  for  the  deportation 
of  a  Chinese  woman  who  had  been  imported  into  the  United  States  as  a 
slave  in  violation  of  the  immigration  laws  and  had  escaped,  when  it 
appeared  that  the  woman  had  been  sold  as  a  slave  by  her  foster  mother,  in 
China,  and  by  her  purchaser  had  been  brought  into  the  United  States  for 
immoral  purposes,  and  a  strict  compliance  with  the  statute  would  be  equiva- 
lent to  remanding  her  to  perpetual  slavery. 

U.  S.  v.  Ah  Son,  (1904)  1S2  Fed.  878. 

9.  Contract  of  a  Seaman. —  The  contract  of  a  seaman  is  not  within  the 
Spirit  of  this  amendment. 

Robertson  v.  Baldwin,  (1897)   1C5  U.  S.  have  been  intended  to  ©over  the  syatpra  of 

281,  17  S.  Ct.  326,  41  U.  S.  (L.  ed.)  715,  Mexican  peonage  and  the  Chinese  coolie 

wherein  the  court  said:      "Hie  prohibi-  trade,   the   practical  operation   of  which 

tion  of  slavery,  in  the  Thirteenth  Amend-  might  have  been  a  revival  of  the  institu- 

ment,  is  well  known  to  have  been  adopted  tion  of  slavery  under  a  different  and  less 

with  reference  to  a  state  of  affairs  which  offensive  name.    It  is  clear,  however,  that 

Had    existed    in    certain    states    of    the  the  amendment  was  not  intended  to  in- 

Union  since  the  foundation  of  the  govern-  troduce  any  novel  doctrine  with  respect 

ment,   while   the   addition   of   the   words  to  certain  descriptions  of  service  which 

'  involuntary  servitude '  were  said  in  the  have  always  been  treated  as  exceptional r 
Slaughter-house    Cases,    16    Wall.    36,   to 

.  XO.  Violation  of  Municipal  Ordinance. —  Though  the  state  law  does  not 
define  a  criminal  offense  in  such  a  way  as  to  include  a  violation  of  municipal 
regulations  or  ordinances,  this  amendment  does  not  prohibit  a  judgment 
requiring  a  person  convicted  of  such  a  violation  to  work  out  his  fine.  . 

Chicago  t\  Coleman,  (1912)  254  I1L  338.  96  N.  E.  521:  Chicago  9.  Williams,  (1912) 
264  Hi.  360,  98  N.  B.  666. 


AMENDMENT  XIII,  SECTION  2 

"Congress  shall  have  power  to  enforce  this  article  by  appropriate 

legislation." 

May  be  directed  against  acts  of  individuals Th'e  provisions  of  the  Four- 
teenth and  Fifteenth  Amendments  are  largely  upon  the  acts  of  the  states, 
but  the  Thirteenth  Amendment  names  no  party  or  authority,  but  simply 
forbids  slavery  and  involuntary  servitude,  and  grants  to  Congress  power 
to  enforce  this  prohibition  by  appropriate  legislation. 


Clyatt  v.  U.  &,  (1905)  197  U.  S.  21C, 
25  a  Ct.  429,  49  U.  S.  (L.  ed.)  726. 
See  alto  Smith  v.  U.  S.,  (1907)  157  Fed. 
721. 

There  is  no  limitation  in  this  amend- 
ment confining  the  prohibition  to  the 
state,  but  it  includes  everybody  within 
the  jurisdiction  of  the  national  govern- 
ment. Congress  is  therefore  authorised 
by  its  provision  to  legislate  against  acts 
of  individuals  as  well  as  of  the  states 
in  all  matters  necessary  for  the  protec- 
tion of  the  rights  granted  by  it.  U.  S. 
r.  Morris,   (1903)    125  Fed.  324. 

The  appropriate  legislation  which  Con- 
gress is  authorized  to  enact  under  this 
clause  is  not  to  be  directed  solely  at  state 
action.     There  is  no  such  limitation  in 


this   as   in   the   Fourteenth  Amendment. 
U.  S.  t\  McClellan,   (1904)    127  Fed.  971. 

"  Notwithstanding  the  adoption  of  these 
three  Amendments,  the  National  Govern- 
ment still  remains  one  of  enumerated 
powers,  and  the  Tenth  Amendment,  which 
reads  '  the  powers  not  delegated  to  the 
United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively,  or  to 
the  people/  is  not  shorn  of  its  vitality. 
True  the  Thirteenth  Amendment  grants 
certain  specified  and  additional  power  to 
Congress,  but  any  Congressional  legisla- 
tion directed  against  individual  action 
which  was  not  warranted  before  the 
Thirteenth  Amendment  must  find  au- 
thority in  it."  Hodges  v.  U.  S.,  (1906) 
203  U.  S.  1,  27  S.  Ct.  6,  52  U.  S.  (L.  ed.)  65. 


No  power  to  establish  police  system. —  This  section  does  not  confer  upon 
Congress  any  power  to  establish  a  police  system  for  the  internal  govern- 
ment of  the  state,  or  by  its  laws  to  annul  the  laws  of  a  state,  or  to  control 
their  operation  in  any  way  whatever. 

People  v.  Brady,  (1870)  40  Cal.  216. 

Power  to  prohibit  peonage. —  Congress  has  power  under  this  article  to 
prohibit  any  person  holding  another  in  a  state  of  peonage,  and  this  whether 
there  be  municipal  ordinance  or  state  law  sanctioning  such  holding,  and 
sections  1990  and  5526,  R.  S.,  are  valid. 


Clyatt  v.  TJ.  S.,  (1905)  197  U.  S.  218, 
25  S.  Ct.  429,  49  U.  S.  (L.  ed.)  726, 
wherein  the  court  said:  "It  is  not  open 
to  doubt  that  Congress  may  enforce  the 
Thirteenth  Amendment  by  direct  legisla- 
tion, punishing  the  holding  of  a  person 
in  slavery  or  in  involuntary  servitude  ex- 
cept as  a  punishment  for  crime.  In  the 
exercise  of  that  power  Congress  has  en- 
acted these  sections  denouncing  peonage, 
and  punishing  one  who  holds  another  in 
that  condition  of  involuntary  servitude. 


This  legislation  is  not  limited  to  the 
territories  or  other  parts  of  the  strictly 
national  domain,  but  is  operative  in  the 
states  and  wherever  the  sovereignty  of 
the  United  States  extends."  See  also 
U.  S.  f.  Reynolds,  (1914)  236  U.  S.  133, 
35  S.  Ct.  86,  59  U.  S.  (L.  ed.)  162; 
U.  S.  v.  McClellan,  (1904)  127  Fed.  971; 
In  re  Lewis,  (1902)  114  Fed.  963;  Smith 
v.  U.  S.,  (1907)  157  Fed.  721,  as  to  sec- 
tion 5508  R.  S.  U.  8, 
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Prohibiting  denial  of  admission  to  privileges  of  public  places. —  The  denial 
to  any  person  of  admission  to  the  accommodations  and  privileges  of  an 
inn,  a  public  conveyance,  or  a  theatre,  does  not  subject  that  person  to  any 
form  of  SferVitude,  or  tend  to  fasten  upon  him  any  badge  of  slavery  within 
the  meaning  of  this  provision,  and  an  Act  of  Congress  declaring  that  in  the 
enjoyment  of  such  accommodations  and  privileges  no  distinction  shall  be 
made  between  citizens  of  different  race  or  color,  or  between  those  who  have 
and  those  who  have  not  been  slaves,  finds  no  sanction  in  this  amendment. 


Civil  Rights   Cases,    (1883)    109  U.   S. 
25,  3  S.  Ct.  18,  27  U.  S.   (L.  ed.)   836. 

it:  The  abolition  of  slavery  placed  the 
fcfegro  in  the  former  slave  states  just 
where  he  had  before  stood  in  the  free 
Btates.  What  Congress  could  not  do  in 
reference  to  a  free  negro  in  a  northern 
•tate,  where  slavery  never  existed,  before 
the  abolition  of  slavery,  it  could  not 
afterwards  do  in  regard  to  one  living  in 


the  south.  The  Thirteenth  Amendment 
did  not  authorize  Congress  to  interfere 
with  private  and  internal  regulations  of 
theatre  managers,  hotel  keepers,  or  com- 
mon carriers  within  the  state,  in  refer- 
ence to  colored  persons,  any  more  than 
it  did  in  regard  to  their  white  fellow 
citizens.  Charge  to  Grand  Jury,  (1875) 
21  Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No, 
18,260. 


Legislation  relating  to  civil  rights.—  Section  5519,  R.  S.,  declaring  that 
"  if  two  or  more  persons  in  any  state  or  territory  conspire,  or  go  in  dis- 
guise on  the  highway  or  on  the  premises  of  another,  for  the  purpose  of 
depriving,  either  directly  or  indirectly,  any  person  or  class  of  persons  of  the 
equal  protection  of  the  laws,  or  of  equal  privileges  and  immunities  under 
the  laws;  or  for  the  purpose  of  preventing  or  hindering  the  constituted 
authorities  of  any  state  or  territory  from  giving  or  securing  to  all  persons 
within  such  state  or  territory  the  equal  protection  of  the  laws ;  each  of  such 
persons  shall  be  punished  by  a  fine  of  not  less  than  $500  nor  more  than 
$5,000,  or  by  imprisonment,  with  or  without  hard  labor,  not  less  than  six 
months  nor  more  than  six  years,  or  by  both  such  fine  and  imprisonment," 
is  broader  than  this  amendment,  and  therefore  not  authorized  by  it.  A 
law  under  which  two  or  more  white  men  could  be  punished  for  conspiring 
to  deprive  another  free  white  man  of  the  right  to  testify,  cannot  be  based  on 
the  amendment  which  prohibits  slavery  and  involuntary  servitude. 


Le  Grand  v.  U.  S.,  (1882)  12  Fed.  578. 
See  also  U.  S.  v.  Harris,  (1882)  106  U.  S. 
643,  1  S.  Ct.  601,  27  U.  S.  (L.  ed.)  290, 
wherein  the  court  said :  "  A  private  per- 
son cannot  make  constitutions  or  laws, 
nor  can  he  with  authority  construe  them, 
nor  can  he  administer  or  execute  them. 
The  only  way,  therefore,  in  which  one 
private  person  can  deprive  another  of  the 
equal  protection  of  the  laws  is  by  the 
commission  of  some  offense  against  the 
laws  which  protect  the  rights  of  persons, 
as  by  theft,  burglary,  arson,  libel,  assault, 
or  murder.  If,  therefore,  we  hold  that 
section   5519   is  warranted  by  the  Thir- 


teenth Amendment,  we  should,  by  virtue 
of  that  amendment,  accord  to  Congress 
the  power  to  punish  every  crime  by  which 
the  right  of  any  person  to  life,  property, 
or  reputation  is  invaded.  Thus,  under  a 
provision  of  the  Constitution  which 
simply  abolished  slavery  and  involuntary 
servitude,  we  should,  with  few  exceptions, 
invest  Congress  with  power  over  the  whole 
catalogue  of  crimes.  A  construction  of 
the  amendment  which  leads  to  such  a  re- 
sult is  clearlv  unsound."  And  see  Bald- 
win r.  Franks,  (1887)  120  U.  S.  684, 
7  S.  Ct.  656,  763,  30  U.  S.  (L.  ed.) 
760, 
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"  Whatever  may  have  been  the  un- 
spoken aim  of  the  second  section  —  to  se- 
cure the  only  end  of  the  first  section, 
freedom  to  all  and  nothing  more,  was  the 
only  constructive  object,  and  is  the  in- 
evitable effect,  of  this  section.  Notwith- 
standing the  abolition  of  slavery,  a  state 
in  which  '  freedmen '  reside  might  at- 
tempt their  disfranchisement,  or  withhold 
from  them  the  privileges  of  free  men.  lo 
prevent  any  such  frustration  of  the  aim 
and  effect  of  the  declared  emancipation 
was  obviously  the  object,  and  must  be  the 
only  legitimate  effect,  of  the  second  sec- 
tion. *  Power  to  enforce  this  article  by 
appropriate  legislation '  can  import  noth- 
ing more  than  to  uphold  the  emancipating 
section,  and  prevent  a  violation  of  the 
contemplated  liberty  of.  its  enfranchised 
race.  It  could  not  mean  that  Congress 
should  have  power  to  legislate  over  their 
civil  rights  and  remedies  in  the  states 
any  more  than  over  those  of  all  other 
citizens;  and  it  certainly  does  not  squint 
at  any  such  legislation  as  to  white  citi- 
zens. "'  Bowlin  t>.  Com.,  (1867)  2  Bush 
(Ky.)   8. 

The  Act  of  April  9,  1866,  entitled  "  An 
Act  to  protect  all  persons  in  the  United 
States  in  their  civil  rights,  and  to  fur- 
nish the  means  for  their  vindication,"  was 
held  to  be  valid  as  an  "  appropriate " 
means  of  carrying  out  the  object  of  the 
first  section  of  this  amendment,  and  a 
necessary  and  proper  execution  of  the 
power  conferred  by  the  second  section. 
U.  S.  r.  Rhodes,  (1866)  1  Abb.  (U.  S.) 
28,  27  Fed.  Cas.  No.  16,151,  wherein  the 
court  said :  "  Without  any  other  pro- 
vision than  the  first  section  of  the  amend- 
ment, Congress  would  have  had  authority 
to  give  full  effect  to  the  abolition  of 
slavery  thereby  decreed.  It  would  have 
been  competent  to  put  in  requisition  the 
executive  and  judicial,  as  well  as  the 
legislative  power,  with  all  the  energy 
needful  for  that  purpose.  The  second 
section  of  the  amendment  was  added  out 
of  abundant  caution.  It  authorizes  Con- 
gress to  select,  from  time  to  time,  the 
means  that  might  be  deemed  appropriate 
to  the  end.  It  employs  a  phrase  which 
had  been  enlightened  by  well-considered 
judicial  application.  Any  exercise  of 
legislative  power  within  its  limits  in- 
volves a  legislative,  and  not  a  judicial 
question.  It  is  only  when  the  authority 
given  has  been  clearly  exceeded,  that  the 
judicial  power  can  be"  invoked.  Its  office, 
then,  is  to  repress  and  annr.l  the  excess; 
beyond  that  it  is  powerless."  See  also 
People  v.  Washington,  (1869)  36  Cal. 
658,  and  U.  S.  r.  Morris,  (1903)  125  Fed. 
330,  in  which  last-cited  case  the  court 
said  that  Congress  has  the  power  under 
this  amendment  to  protect  citizens  of  the 
United  States  in  the  enjoyment  of  those 
lights  which  are  fundamental  and  belong 


to  every  citizen,  if  the  deprivation  of 
those  privileges  is  solely  on  account  of 
his  race  and  color,  as  a  denial  of  such 
privileges  is  an  element  of  servitude 
within  the  meaning  of  this  amendment. 
The  rights  to  lease  lands  and  to  accept 
employment  as  a  laborer  for  hire  are 
.  fundamental  rights  inherent  in  every  free 
citizen,  and  a  statute  under  which  an  in- 
dictment may  be  maintained,  charging  a 
conspiracy  by  two  or  more  persons  to 
prevent  negro  citizens  from  exercising 
these  rights  because  they  are  negroes,  is 
within  the  constitutional  power  of  Con- 
gress under  this  amendment. 

"The  long  existence  of  African  slavery 
in  this  country  gave  us  very  distinct  no- 
tions of  what  it  was,  and  what  were  its 
necessary  incidents.  Compulsory  service 
of  the  slave  for  the  benefit  of  the  master, 
restraint  of  his  movements  except  by  the 
master's  will,  disability  to  hold  property, 
to  make  contracts,  to  have  a  standing  in 
court,  to  be  a  witness  against  a  white 
person,  and  such  like  burdens  and  in- 
capacities, were  the  inseparable  incidents 
of  the  institution.  Severer  punishments 
for  crimes  were  imposed  on  the  slave  than 
on  free  persons  guilty  of  the  same  of- 
fenses. Congress,  as  we  have  seen,  by 
the  Civil  Rights  Bill  of  1866,  passed  in 
view  of  the  Thirteenth  Amendment,  before 
the  Fourteenth  was  adopted,  undertook 
to  wipe  out  these  burdens  and  disabilities, 
the  necessary  incidents  of  slavery,  con- 
stituting its  substance  and  visible  form ; 
and  to  secure  to  all  citizens  of  every  race 
and  color,  and  without  regard  to  previous 
servitude,  those  fundamental  rights  which 
are  the  essence  of  civil  freedom,  namely, 
the  same  right  to  make  and  enforce  con- 
tracts, to  sue,  be  parties,  give  evidence, 
and  to  inherit,  purchase,  lease,  sell,  and 
convey  property,  as.  is  enjoyed  by  white 
citizens.  Whether  this  legislation  was 
fully  authorized  by  the  Thirteenth 
Amendment  alone,  without  the  support 
which  it  afterward  received  from  the 
Fourteenth  Amendment,  after  the  adop- 
tion of  which  it  was  re-enacted  with  some 
additions,  it  is  not  necessary  to  inquire. 
It  is  referred  to  for  the  purpose  of  show- 
ing that  at  that  time  (in  1866)  Congress 
did  not  assume,  under  the  authority  given 
by  the  Thirteenth  Amendment,  to  adjust 
what  may  be  called  the  social  rights  of 
men  and-  races  in  the  community;  but 
only  to  declare  and  vindicate  those  funda- 
mental rights  which  appertain  to  the 
essence  of  citizenship,  and  the  enjoyment 
or  deprivation  of  which  constitutes  tho 
essential  distinction  between  freedom  an  1 
slavery.  We  must  not  forget  that  th<> 
province  and  scope  of  the  Thirteenth  and 
Fourteenth  Amendments  are  different;  the 
former  simply  abolished  slavery;  the  lat- 
ter prohibited  the  states  from  abridging 
the  privileges   or   immunities   of   citizen- 
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of  the  United  States;  from  depriving  them 
of  life,  liberty,  or  property  without  due 
process  of  law,  and  from  denying  to  any 
the  equal  protection  of  the  laws.  The 
amendments  are  different,  and  the  powers 
of  Congress  under  them  are  different. 
What  Congress  has  power  to  do  under 
one,  it  may  not  have  power  to  do  under 
the  other.  Under  the  Thirteenth  Amend-' 
ment,  it  has  only  to  do  with  slavery 
and  its  incidents.  Under  the  Fourteenth 
Amendment,  it  has  power  to  counteract 
and  render  nugatory  all  state  laws  and 
proceedings  which  have  the  effect  to 
abridge  any  of  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  or 
to  deprive  them  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  to 
deny  to  any  of  them  the  equal  protection 
of  the  laws.  Under  the  Thirteenth 
Amendment,  the  legislation,  so  far  as 
necessary  or  proper  to  eradicate  all  forms 
and  incidents  of  slavery  and  involuntary 
servitude,  may  be  direct  and  primary, 
operating  upon  the  acts  of  individuals, 
whether  sanctioned  by  state  legislation  or 
not;  under  the  Fourteenth,  as  we  have 
already  shown,  it  must  necessarily  be, 
and  can  only  be,  corrective  in  its  char- 
acter, addressed  to  counteract  and 
afford  relief  against  state  regulations  or 
proceedings."  Civil  Rights  Cases,  (1883) 
109  U.  S.  23,  3  S.  Ct  18,  27  U.  S.  (L.  ed.) 
835. 

Sections  1977  and  5508  of  the  Revised 
Statutes  were  held  to  be  invalid  in 
Hodges  !?.  U.  S.,  (1906)  203  U.  S.  1,  27 
S.  Ct.  6,  51  U.  S.  (L.  ed.)  65,  in  which 
case  an  indictment  charging  the  defend- 
ants with  intimidating  negro  workmen 
for  the*  purpose  of  compelling  them  to 
stop  work,  was  quashed,  the  court  saying: 
"One  thing  more:  At  the  close  of  the 
tivil  war,  when  the  problem  of  the  eman- 


cipated slaves  was  before  the  Nation,  it 
might  have  left  them  in  a  condition  of 
alienage,  or  established  them  as  wards  of 
the  Government  like  the  Indian  tribes, 
and  thus  retained  for  the  Nation  juris- 
diction over  them,  or  it  might,  as  it  did, 
give  them  citizenship.  It  chose  the  lat- 
ter. By  the  Fourteenth  Amendment  it 
made  citizens  of  all  born  within  the  lim- 
its of  the  United  States  and  subject  to 
its  jurisdiction.  By  the  Fifteenth  it  pro- 
hibited any  State  from  denying  the  right 
of  suffrage  on  account  of  race,  color  or 
previous .  condition  of  servitude,  and  by 
the  Thirteenth  it  forbade  slavery  or  in- 
voluntary servitude  anywhere  within  the 
limits  of  the  land.  Whether  this  was  or 
was  not  the  wiser,  way  to  deal  with  the 
great  problem  is  not  a  matter  for  the 
courts  to  consider.  It  is  for  us  to  accept 
the  decision,  which  declined  to  constitute 
them  wards  of  the  Nation  or  leave  them 
in  a  condition  of  alienage  where  they 
would  be  subject  to  the  jurisdiction  of 
Congress,  but  gave  them  citizenship, 
doubtless  believing  that  thereby  in  the 
long  run  their  best  interests  would  be 
subserved,  they  taking  their  chances  with 
other  citizens  in  the  States  where  they 
should  make  their  homes."  Hodges  ft 
U.  S.,  (1906)  203  U.  S.  1,  27  S.  a  6, 
51  U.  &  (L.  ed.)  65. 

Disability  of  negroes  as  witnesses.— 
This  amendment  and  the  Civil  Rights  Bill 
removed  the  disability  of  negroes  as  wit- 
nesses. Handy  r.  Clark,  (1869)  4  Houst. 
(Del.)  16.  See  also  U.  S.  v.  Hams, 
(1882)  106  U.  S.  640,  1  S.  Ct.  601,  27 
U.  S.  (L.  ed.)  290;  Kelley  c.  State, 
(1869)  25  Ark.  392.  But  see  Bowhn  v. 
Com.,  (1867)  2  Bush  (Ky.)  6. 

See  further  as  to  the  guaranties  ©f 
civil  rights,  the  Fourteenth  and  Fifteenth 
Amendments. 


AMENDMENT  XIV,  SECTION  1 

"All  persona  born  or  naturalized  in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  state 
wherein  they  reside."  * 

I.  Purpose  op  the  Clause,  568. 

1.  In  General,  668. 

2.  Operation  Not  Limited  by  the  Main  Object,  568. 
II.  Clause  Self-operating,  569. 

III.  Distinction  Between  Residence  and  Citizenship,  569. 

IV.  Definition  of  "  Citizen,"  569. 

1.  In  General,  569. 

2.  Corporations  Not  Citizens,  570. 

.V.  Two  Sources  of  Citizenship  —  Birth  and  Naturalization,  570. 
VI.  Distinction  Between  Citizenship  of  United  States  and  of  a 
State,  569. 

1.  In  General,  571. 

2.  Clause  Reverses  Previous  Rule  of  Citizenship,  571. 

3.  Right  of  Person  to  Choose  Stale  Citizenship,  572. 

*This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  joint 
resolution  of  Congress  dated  June  16,  1866,  14  Stat.  L.  358.  On  July  21,  1868, 
Congress  adopted  and  transmitted  to  the  department  of  state  a  concurrent  resolution 
declaring  that  "the  legislatures  of  the  states  of  Connecticut,  Tennessee,  New  Jersey, 
Oregon,  Vermont,  New  York,  Ohio,  Illinois,  West  Virginia,  Kansas,  Maine,  Nevada, 
Missouri,  Indiana,  Minnesota,  New  Hampshire,  Massachusetts,  Nebraska,  Iowa,. 
Arkansas,  Florida,  North  Carolina,  Alabama,  South  Carolina,  and  Louisiana,  being 
three-fourths  and  more  of  the  several  states  of  the  Union,  have  ratified  the  Fourteenth 
Article  of  Amendment  to  the  Constitution  of  the  United  States,  duly  proposed  by 
two-thirds  of  each  House  of  the  Thirty-ninth  Congress:  Therefore,  Resolved,  that 
said  Fourteenth  Article  is  hereby  declared  to  be  a  part  of  the  Constitution  of  the 
United  States,  and  it  shall  be  duly  promulgated  as  such  by  the  secretary  of  state." 
The  secretary  of  state  accordingly  issued  a  proclamation,  dated  July  28,  1868,  15 
Stat.  L.  708,  declaring  that  the  proposed  Fourteenth  Amendment  has  been  ratified, 
in  the  manner  hereinafter  mentioned,  by  the  legislatures  of  thirty  of  the  thirty-six 
states,  viz.:  Connecticut,  June  SO,  1866;  New  Hampshire.  July  7,  1866;  Tennessee, 
July  19,  1866;  New  Jersey,  Sept.  11,  1866  (and  the  legislature  of  the  same  state 
passed  a  resolution  in  April,  1868,  to  withdraw  its  consent  to  it) ;  Oregon,  Sept.  19, 
1866;  Vermont,  Nov.  9,  1866;  Georgia  rejected  it  Nov.  13,  1866,  and  ratified  it  July 
21,  1868;  North  Carolina  rejected  it  Dec.  20,  1866,  and  ratified  it  July  9,  1S68; 
New  York  ratified  it  Jan.  10,  1867;  Ohio  ratified  it  Jan.  11,  1867  (and  the  legis- 
lature of  the  same  state  passed  a  resolution  in  January,  1868,  to  withdraw  its  consent 
to  it);  Illinois  ratified  it  Jan.  15,  1867;  West  Virginia,  Jan.  16,  1867;  Kansas, 
.Jan.  18,  1867;  Maine,  Jan.  19,  1867;  Nevada,  Jan.  22,  1867;  Missouri,  Jan.  26,  1867; 
Indiana,  Jan.  29,  1867;  Minnesota,  Feb.  1,  1867;  Rhode  Island,  Feb.  7,  1867;  Wis- 
consin, Feb.  13,  1867;  Pennsylvania,  Feb.  13,  1867;  Michigan,  Feb.  15,  1867;  Mas- 
sachusetts, March  20,  1867;  Nebraska,  June  15,  1867;  Iojra,  April  3,  1868;  Arkansas, 
April  6,  1868;  Florida,  June  9,  1868;  Louisiana,  July  9,  1868,  and  Alabama,  July  13, 
1868.  Georgia  again  ratified  the  amendment  Feb.  2,  1870.  Texas  rejected  it  Nov.  i, 
1866,  and  ratified  it  Feb.  18,  1870.  Virginia  rejected  it  Jan.  19,  1867,  and  ratified  it 
Oct.  8,  1869.  The  amendment  was  rejected  by  Kentucky,  Jan.  10,  1867;  by  Delaware, 
Feb.  8,  1867?  by  Maryland,  March  23,  1867,  and  was  not  afterward  ratified  by  either 
state. 
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VII.  "  Subject  to  the  Jurisdiction  Thereof,"  572. 

1.  In  General,  572. 

2.  Child  Born  of  Chinese  Parents,  573. 

3.  Status  of  Indians,  574. 

4.  Barn  on  Board  Foreign  Vessel,  575. 
VIII.  Right  of  Suffrage,  575. 

IX.  Right  of  Expatriation,  575 

1.  In  General,  575. 

2.  Effect  of  Marriage  with  Alien,  576. 

I.    Purpose  of  the  Clause 

1.  In  General. —  The  main  object  of  the  opening  sentence  of  the  Four- 
teenth Amendment  was  to  settle  the  question,  upon  which  there  had  been  a 
difference  of  opinion  throughout  the  country  and  in  the  courts,  as  to  the 
citizenship  of  free  negroes,  and  to  put  it  beyond  doubt  that  all  persons, 
white  or  black,  and  whether  formerly  slaves  or  not,  born  or  naturalized  in 
the  United  States,  and  owing  no  allegiance  to  any  alien  power,  should  be 
citizens  of  the  United  States  and  of  the  state  in  which  they  reside. 

Elk  t\  Wilkins,   (1884)    112  U.  S.  101,  citizens,    and    the    freedmen    and    their 

5  8.  Ct.  41,  28  U.  S.   (L.  ed.)    643.     See  descendants,  not  being  aliens,  were  with- 

also    Slaughter- House    Cases,    (1872)     16  out  the  purview  of  those  laws.     So  the 

Wall.   73,   21    U.   S.    (L.   ed.)    394;    Van  inability   of   persons   to   become   citizens 

Valkenburg  v.  Brown,  (1872)  43  Cal.  47;  under  those  laws  in  no  respect  impairs 

Spencer  v.  Looney,    (1914)    116  Va.  767,  the  effect  of  their  birth,  or  of  the  birth  of 

82  a  E.  745.  their  children,  upon  the  status  of  either 

aa  citizens  under  the  amendment  in  ques- 

The   clause  as  to  citizenship  was   in-  tion.     In  re  Look  Tin  Sing,    (1884)   21 

sorted  in  the  amendment  not  merely  as  an  Fed.  909. 
authoritative  declaration  of  the  generally 

recognized  law  of  the  country,  so  far  as  "It  was  held,  in  the  celebrated  Died 

the  white  race  is  concerned,  but  also  to  Scott  case,  by  the  Supreme  Court  of  the 

overrule  the  doctrine  of  the  Dred  Scott  United   States,    that   a   man   of   African 

case,  affirming  that  persons  of  the  African  descent,  whether  a  slave  or  not,  was  not 

race  brought  to  this  country  and  sold  as  and  could  not  be  a  citizen  of  the  state 

slaves,  and   their  descendants,  were  not  or  of  the  United  States;   and,  notwith- 

citizens  of  the  United  States,  nor  capable  standing  the  criticism  to  which  this  ad* 

of  being  such.     The  clause  changed  the  judication    was    subjected,   it   was  never 

entire  status  of  these  people.     It  lifted  overruled;  and  the  primary  object  of  the 

them  from  their  condition  of  mere  freed-  Fourteenth    Amendment    was    to   relieve 

men,   and   conferred  upon   them,   equally  this  race  from  the  disabilities  therein  de- 

with  all  other  native-born,  the  rights  of  dared  to  be  inherent  in  and  inseparable 

citizenship.     When    it   was   adopted   the  from    the   African   blood."     Marshall  v. 

naturalization  laws  of  the  United  States  Donovan,  (1874)  10  Bush  (Ky.)  687. 
excluded   colored   persons   from   becoming 

2.  Operation  Not  Limited  by  the  Main  Object.— As  appears  upon  the 
face  of  the  amendment,  as  well  as  from  the  history  of  the  times,  this  was  not 
intended  to  impose  any  new  restrictions  npon  citizenship,  or  to  prevent  any 
persons  from  becoming  citizens  by  the  fact  of  birth  within  the  United  States, 
who  would  thereby  have  become  citizens  according  to  the  law  existing  before 
its  adoption.  "  It  is  declaratory  in  form,  and  enabling  and  extending  in 
effect.    Its  main  purpose  doubtless  was,  as  has  often  been  recognized  by  this 
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court,  to  establish  the  citizenship  of  free  negroes,  which  had  been  denied 
in  the  opinion  delivered  by  Chief  Justice  Taney  in  the  Dred  Scott  case,  and 
to  put  it  beyond  doubt  that  all  blacks,  as  well  as  whites,  born  or  naturalized 
within  the  jurisdiction  of  the  United  States,  are  citizens  of  the  United 
States.  But  the  opening  words,  'All  persons  born/  are  general,  not  to  say 
universal,  restricted  only  by  place  and  jurisdiction,  and  not  by  color  or 
race." 

U.  S.  v.  Wong  Kim  Ark,    (1898)    169  393,   15  U.   S.    (L.  ed.)    691;   Buckley  V. 

U.  S.  676,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.)  McDonald,  (1906)   33  Mont.  483,  84  Fac. 

890,  affirming    (1896)    71   Fed.   382.     See  1114. 
Dred  Scott  v.  Sandford,   (1856)    19  How. 

II.  Clause  Self-operating 

The  instantaneous  effect  of  this  clause  was  to  make  all  the  persons 
described  in  the  first  section  citizens  alike  of  the  United  States  and  of  the 
states  wherein  they  lived.  It  required  no  legislation  by  Congress  to  perfect 
this  right.    The  amendment  itself,  of  its  own  f orop.,  achieved  the  object 

U.  S.  v.  Lackey,  (1900)  99  Fed.  955. 

HI.  Distinction  Between  Residence  and  Citizenship 

Residence  and  citizenship  are  wholly  different  things  within  the  meaning 
of  the  Constitution  and  the  laws  defining  and  regulating  the  jurisdiction 
of  the  Circuit  Court  of  the  United  States. 

Steigleder    v.    McQuesten,    (1905)    198  v.  Stevens,   (N.  H.  1916)   99  Atl.  723,  L. 

U.   S.    143,  25   S.   Ct.  616,  49   U.  S.    (L.  R.  A.  1917C  528. 
ed.)    986. 

Averment  of  residence  does  not  show 

Although  this  amendment  declares  that  jurisdiction. —  There    is    nothing    in    this 

citizens  of  the  United  States  are  citizens  clause  which  requires  and  justifies  a  rule 

of  the  states  in  which  they  reside,  there  that  the  bare  averment  of  the  residence 

may   be    a   temporary    residence    in    one  of  the  parties  is  sufficient,  prima  facie,  to 

state,  with  intent  to*  return  to  another,  show  jurisdiction   when   the   jurisdiction 

which  wiU  not  create  citizenship  in  the  bears  upon  the  citizenship  of  the  parties. 

former.     BradweU  v.  Illinois,-  (1872)    16  Robertson  v.  Cease,   (1878)   97  U.  S.  650, 

Wall.  130,  21  U.  S.    (L.  ed.)    442;   State  24  U.  S.    (L.  ed.)    1057. 

IV.  Definition  of  "  Citizen  " 

1.  In  General. —  The  Constitution  nowhere  defines  the  meaning  of  the 
word  "  citizen,"  either  by  way  of  inclusion  or  exclusion,  except  in  so  far 
as  this  is  done  by  the  affirmative  declaration  that  "  all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States."  In  this  respect,  as  in  other  respects, 
it  must  be  interpreted  in  the  light  of  the  common  law,  the  principles  and 
history  of  which  were  familiarly  known  to  the  framers  of  the  Constitution. 

U.  S.  r.  Wonpr  Kim  Ark,  (1808)  169  U.  S.  654,  18  S.  Ct.  456,  42  U.  EL  (L.  ed.) 
890,  affirming  (1896)   71  Fed.  382. 
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2.  Corporations  Not  Citizens. —  Citizens  of  the  United  States  within  the 
meaning  of  this  article  must  be  natural  and  not  artificial  persons,  and 
therefore  a  corporate  body  is  not  a  citizen  of  the  United  States  as  that 
term  is  here  used 

Insurance  Co.  t\  New  Orleans,  (1870)   1  process  of  law,   or   deny  to   any  person 

Woods  (U.  S.)  85,  13  Fed.  Oas.  No.  7,052  within  its  jurisdiction  the  equal  protec- 
tion of  the  law.     They  are  not,  however. 

Corporations  may.  be  "  persons  n  within  citizens  within   the  meaning  of  this  or 

the    due    process    and    equal    protection  any    other    clause    in    the    Constitution, 

clauses,  and  as  such  within  the  provision  New  York  Fire  Dept.  v.  Stanton,  (1898) 

that   no   state   shall  deprive   any  person  28  App.  Div.  334,  51  N.  Y.  S.  242. 
of  life,  liberty,  or  property  without  due 

V.  Two  Sources  of  Citizenship  —  Birth  and  Naturalisation 

This  section  contemplates  two  sources  of  citizenship,  and  two  only :  birth 
and  naturalization.  The  persons  declared  to  be  citizens  are  "  all  persons 
born  or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof.' '  The  evident  meaning  of  these  last  words  is,  not  merely  subject 
in  some  respect  or  degree  to  the  jurisdiction  of  the  United  States,  but  com- 
pletely subject  to  their  political  jurisdiction,  and  owing  them  direct  and 
immediate  allegiance.  And  the  words  relate  to  the  time  of  birth  in  the  one 
case,  as  they  do  to  the  time  of  naturalization  in  the  other.  Persons  not  thus 
subject  to  the  jurisdiction  of  the  United  States  at  the  time  of  birth  cannot 
become  so  afterwards,  except  by  being  naturalized,  either  individually, 
as  by  proceedings  under  the  naturalization  acts,  or  collectively,  as  by  the 
force  of  a  treaty  by  which  foreign  territory  is  acquired. 

Elk  v.  Wilkins,   (1884)    112  U.  S.  101,  born  in  the  United  States,  and  subject  to 

5  S.  Ct.  41,  28  U.  S.  (L.  ed.)  643.  the  jurisdiction  thereof,  becomes  at  once 

a  citizen  of  the  United  States,  and  needs 

Naturalisation  of  native-born  unnecea-  no  naturalization.     U.  S.  v.  Wong  Kim 

vary.— The  Fourteenth  Amendment  of  the  Ark,  (1898)  169  U.  S.  702,  18  S.  Ct.  456. 

Constitution,  in  the  declaration  that  "all  42  U.  S.  (L.  ed.)  890,  affirming  (1896)  71 

persons  born  or  naturalized  in  the  United  Fed.  382.    . 
States,   and    subject   to   the    jurisdiction 

thereof,  are  citizens  of  the  United  States  A  negro  born  m  Canada,  whose  parents 

and   of   the   state  wherein   they   reside,"  were  born  in  Virginia  and  held  there  as 

contemplate   two   sources    of   citizenship,  elaves  until  they  left  Virginia  and  went 

and  two  only:     birth  and  naturalization.  to  Canada  in  1834,  where  from  that  time 

Citizenship  by  naturalization  can  only  be  they  resided,  did  not  become  a  citizen  of 

acquired  by  naturalization  under  the  au-  this   country   by   coming   to   the   United 

thority  and  in  the  forms  of  law.     But  States  when  he  waa  nearly  twenty  years 

citizenship  by  birth  is  established  by  the  of  age.     Hedgman  t\  Board  of  Registra- 

mere  fact  of  birth  under  the  circumstances  tion,    (1872)    26  Mich.  61. 
defined  in  the  Constitution.    Every  person 

Women,  if  born  of  citizen  parents  within  the  jurisdiction  of  the  United 
States,  have  always  been  considered  citizens  of  the  United  States,  as  much 
so  before  the  adoption  of  this  amendment  as  since. 
'    Minor  <?.  Happersett,  (1874)   21  Wall.  165,  22-  U.  S.   (L.  ed.)   027. 


Amend.  XIV,  sec.  1]  CONSTITUTION  571 

VI.  Distinction  Between  Citizenship  of  United  States  and  of  a  State 

1.  In  General. —  The  distinction  between  citizenship  of  the  United  States 
and  citizenship  of  a  state  is  clearly  recognized  and  established.  Not  only 
may  a  man  be  a  citizen  of  the  United  States  without  being  a  citizen  of  a 
state,  but  an  important  element  is  necessary  to  convert  the  former  into 
the  latter.  He  must  reside  within  the  state  to  make  him  a  citizen  of  it,  but 
it  is  only  necessary  that  he  should  be  born  or  naturalized  in  the  United 
States  to  be  a  citizen  of  the  Union.  It  is  quite  clear,  then,  that  there  is  a 
citizenship  of  the  United  States,  and  a  citizenship  of  a  state,  which  are 
distinct  from  each  other,  and  which  depend  upon  different  characteristics 
or  circumstances  in  the  individual. 

Slaughter-House  Cases,  (1872)  16  Wall,  of  a  particular   state,  and  it  overturns 

73,  21  U.  S.    (L.  ed.)    394,  wherein  the  the  Dred   Scott   decision  by  making   all 

court  said  that  this  clause  declares  that  persons   born   within   the   United  States, 

persons  may   be   citizens   of   the   United  and   subject  to  its   jurisdiction,   citizens 

States  without  regard  to  their  citizenship  of  the  United  States. 

2.  Clause  Reverses  Previous  Rule  of  Citizenship. — Prior  to  the  adop- 
tion of  this  amendment,  strictly  speaking,  there  were  no  citizens  of  the 
United  States,  but  only  of  some  one  of  them.  Congress  had  the  power  "  to 
establish  an  uniform  rule  of  naturalization,"  but  not  the  power  to  make  a 
naturalized  alien  a  citizen  of  any  state.  But  the  states  generally  provided 
that  such  persons  might,  on  sufficient  residence  therein,  become  citizens 
thereof,  and  then  the  courts  held,  ab  convenienti,  rather  than  otherwise, 
that  they  became  ipso  facto  citizens  of  the  United  States.  But  the  amend- 
ment declares  the  law  positively  on  the  subject,  and  reverses  this  order  of 
procedure,  by  making  citizenship  of  a  state  consequent  on  citizenship  of 
the  United  States;  for,  having  declared  what  persons  are  citizens  of  the 
United  States,  it  does  not  stop  there,  and  leave  it*  in  the  power  of  a  state 
to  exclude  any  such  person  who  may  reside  therein  from  its  citizenship, 
but  adds,  "  and  such  persons  shall  also  be  citizens  of  the  state  wherein 
they  reside." 

Sharon  v.  Hill,  (18S5)  26  Fed.  343.  the  Constitution  of  the  United  States  to 

citizens  thereof.    U.  6.  v.  Hall,  (1871)   3 

By   the   original   Constitution,   citizen-  Chicago  Leg.   N.   260,  26  Fed.  Cas.  No. 

ship  in  the  United  States  was  a  conse-  15,282. 
qnence  of  citizenship  in  a  state.    By  this 

clause  this  order  of  things   is  reversed.  "The   Fourteenth   Amendment    creates 

Citizenship  in  the  United   States  is  de-  and    defines    citizenship    of    the    United 

fined;  it  is  made  independent  of  citizen-  States.  It  had  long  heen  contended,  and  had 

ship  in  a  state,  and  citizenship  in  a  state  been   held  by   many   learned   authorities, 

is  a  result  of  citizenship  in  the   United  and  had  never  been  judicially  decided  to 

States.    So  that  a  person  born  or  natural-  the  contrary,  that  there  was  no  such  thing 

ized  in  the  United  States,  and  subject  to  as  a  citizen  of  the  United  States,  except 

its  jurisdiction,  is,  without   reference  to  as  that  condition  arose  from  citizenship 

state  constitutions  or  laws,  entitled  to  all  of  some  state.     No  mode  existed,  it  was 

the  privileges  and  immunities  secured  by  said,   of   obtaining  a   citizenship   of   the 
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United  States,  except  by  first  becoming  a  exclude  the  children  of  foreign  representa- 

citizen  of  some  state.     This  question   is  tives  and  the  like.     With  this  qualifier 

now  at  rest.    The  Fourteenth  Amendment  tion,   every   person   born    in   the   Unit«d 

defines  and  declares  who  shall  be  citizens  States  or  naturalized  is  declared  to  be  a 

of  the  United  States,  to  wit :  '  all  persons  citizen  of  the  United  States  and  of  the 

born  or  naturalized  in  the  United  States,  state    wherein    he    resides."      U.    S.   r. 

and  subject  to  the  jurisdiction  thereof.'  Anthony,  (1873)   11  Blatchf.  (U.S.)  200, 

The  latter  qualification  was  intended  to  24  Fed.  Cas.  No.  14,469. 

8.  Right  of  Person  to  Choose  State  Citizenship. —  A  citizen  of  the  United 
States  is,  under  the  amendment,  prima  facie  a  citizen  of  the  state  wherein 
he  resides,  and  cannot  arbitrarily  be  excluded  therefrom  by  such  state, 
but  he  does  not  become  a  citizen  of  the  state  against  his  will,  and  contrary 
to  his  purpose  and  intention  to  retain  an  already  acquired  citizenship 
elsewhere;  The  amendment  is  a  restraint  on  the  power  of  the  state,  but  not 
on  the  right  of  the  person  to  choose  and  maintain  his  citizenship  or  domi- 
cile ;  but  it  protects  him  in  the  exercise  of  that  right  by  making  him  a  citizen 
of  that  state  in  which  he  may  choose  to  reside  with  such  intention. 

Sharon  v.  Hill,  (1885)  26  Fed.  344. 

VII.  "  Subject  to  the  Jurisdiction  Thereof  " 

1.  In  General. —  The  real  object  of  the  Fourteenth  Amendment  of  the 
Constitution,  in  (qualifying  the  words  "  All  persons  born  in  the  United 
States,"  by  the  addition,  "  and  subject  to  the  jurisdiction  thereof/'  would 
appear  to  have  been  to  exclude,  by  the  fewest  and  fittest  words,  besides 
children  of  members  of  the  Indian  tribes,  standing  in  a  peculiar  relation 
to  the  national  government,  unknown  to  the  common  law,  the  two  classes  of 
cases — children  born  of  alien  enemies  in  hostile  occupation,  and  children 
of  diplomatic  representatives  of  a  foreign  state  —  both  of  which,  as  has 
already  been  shown,  by  the  law  of  England,  and  by  our  own  law,  from  the 
time  of  the  first  settlement  of  the  English  colonies  in  America,  had  been 
recognized  exceptions  to  the  fundamental  rule  of  citizenship  by  birth  within 
the  country. 

U.  S.  tf.  Wong  Kim  Ark,    (1898)    160  the  words,  'out  of  the  limits  and  juris- 

U.  S.  682,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.)  diction  of  the  United  States/  as  habitually 

890,  wherein  the  court  said :     "  The  words  used    in   the   naturalization    Acts.     Thi* 

'  in  the  United  States,  and  subject  to  the  presumption  is  confirmed  by  the  use  of 

jurisdiction  thereof/  in  the  first  sentence  the  word  '  jurisdiction '  in  the  last  clauae 

of  the  Fourteenth  Amendment  of  the  Con-  of  the   same   section   of  the   Fourteenth 

btitution,  must  be  presumed  to  have  been  Amendment,  which  forbids  any   state  to 

understood  and  intended  by  the  Congress  '  deny  to  any  person  within  its  jurisdie- 

which   proposed  the  amendment,  and  by  tion   the   equal   protection   of   the    laws.' 

the  legislatures  which  adopted  it,  in  the  It   is   impossible   to   construe   the   words 

same  sense  in  which  the  like  words  had  '  subject  to  the  jurisdiction   thereof/  in 

been  used  by  Chief  Justice  Marshall  in  the  opening  sentence,  as  less  comprehen- 

the  well  known  case   of  The  Exchange;  sive  than  the  words  'within  its  jurisdie- 

and  as  the  equivalent  of  the  words  '  within  tion/  in  the  concluding  sentence  of  the 

the  limits  and  under  the  jurisdiction  of  same    section;    or   to   hold    that    persons 

the  United  States/  and  the  converse  of  '  within  the  jurisdiction '  of  one  of  the 
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states  of  the  Union  are  not  '  subject  to 
the  jurisdiction  of  the  United  States.' " 
Affirming  (1896)  71  Fed.  382. 

The  word  "  jurisdiction  "  must  be  under- 
stood to  mean  absolute  and  complete  juris- 
diction, such  as  the  United  States  had 
over  its  citizens  before  the  adoption  of 
this  amendment.  Aliens,  among  whom 
are  persons  born  here  and  naturalized 
abroad,  dwelling  or  being  in  this  country, 
are  subject  to  the  jurisdiction  of  the 
United  States  only  to  a  limited  extent. 
Political  and  military  rights  and  duties 
do  not  pertain  to  them.  Expatriation  — 
Foreign  Domicile  —  Citizenship,  (1873)  14 
Op.  Atty.-Gen.  300. 

Excludes  children  of  ministers  and  con- 
suls.—  The  phrase  "  subject  to  its  juris- 
diction "  was  intended  to  exclude  from  its 
operation  children  of  ministers,  consuls, 
and  citizens  or  subjects  of  foreign  states 
born  within  the  United  States.  Slaughter- 
House  Cases,  (1872)  16  Wall.  73,  21  U.  S. 
(L.  ed.)   304.    See  also  Hough  v.  Societe 


Electrique  Westinghouse  de  Russia,  (1916) 
231  Fed.  341. 

They  alone  are  subject  to  the  juris-, 
diction  of  the  United  States  who  are 
within  their  dominions  and  under  the  pro- 
tection of  their  laws,  and  with  the  con- 
sequent obligation  to  obey  them  when 
obedience  can  be  rendered;  and  only  those 
thus  subject  by  their  birth  or  naturaliza- 
tion are  within  the  terms  of  the  amend- 
ment. The  jurisdiction  over  these  latter 
must,  at  the  time,  be  both  actual  and  ex- 
clusive. The  words  mentioned  except 
from  citizenship  children  born  in  the 
United  States  of  persons  engaged  in  the 
diplomatic  service  of  foreign  governments, 
such  as  ministers  and  ambassadors,  whose 
residence,  by  a  fiction  of  public  law,  is 
regarded  as  part  of  their  own  country. 
This  extraterritoriality  of  their  residence 
secures  to  their  children  born  here  all  the 
rights  and  privileges  which  would  inure 
to  them  had  they  been  born  in  the  country 
of  their  parents.  In  re  Look  Tin  Sing, 
(1884)   21  Fed.  906. 


2.  Child  Born  of  Chinese  Parents. —  A  child  born  in  the  United  States 
of  parents  of  Chinese  descent,  who  at  the  time  of  his  birth  are  subjects  of 
the  emperor  of  China,  but  have  a  domicile  and  residence  in  the  United 
States,  and  are  there  carrying  on  business,  and  are  not  employed  in  any- 
diplomatic  or  official  capacity  under  the  emperor  of  China,  becomes  at  the 
time  of  his  birth  a  citizen  of  the  United  States,  by  virtue  of  the  first  clause 
of  the  Fourteenth  Amendment  of  the  Constitution,  "All  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  wherein  they  reside." 


U.  S.  r.  Wong  Kim  Ark,  (1898)  189 
U.  a  653,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.) 
890,  affirming  (1896)  71  Fed.  382.  See 
also  U.  8.  v.  Chin  Hing,  (1915)  225  Fed. 
794;  U/  8.  t?.  Horn  Lim,  (1914)  214  Fed. 
456. 

Chinese  persons  within  the  United 
States  (meaning  thereby  the  organized 
states  and  territories),  and  their  descend- 
ants, when  born  therein  of  parents  re- 
siding here,  and  not  employed  in  a  diplo- 
matic or  official  capacity  under  the 
emperor  of  China,  are  citizens  of  the 
United  States,  and,  when  such  fact  is 
established  in  the  mode  and  manner  pre- 
scribed by  the  proper  authorities,  are  en- 
titled to  be  and  remain  therein,  and  are 
entitled  to  the  equal  protection  of  the 
laws.  U.  S.  ft.  Lee  Huen,  (1902)  118  Fed. 
454. 

A  person  born  in  the  United  States  of 
Chinese  parents  is,  by  the  rule  of  the  com- 
mon law,  and  by  force  of  this  amendment, 
a  citizen  of  the  United  States,  and  in  re- 


straint of  his  or  her  liberty  or  locomo- 
tion therein,  may  be  delivered  therefrom 
by  habeas  corpus  by  the  proper  national 
court.  In  re  Yung  Sing  Hee,  (1888)  36 
Fed.  437.  See  also  Ew  p.  Chin  King, 
(1888)   35  Fed.  354. 

When  the  parents  are  not  engaged  in 
any  diplomatic  or  official  capacity  under 
the  government  of  China  or  other  foreign 
power,  a  person  born  in  the  United  States 
of  Chinese  parents  residing  therein  is  born 
subject  to  the  jurisdiction  of  the  United 
States,  and  he  is  a  citizen  thereof,  under 
this  amendment.  In  re  Wy  Shing,  (1888) 
36  Fed.  553.  See  also  In  re  Look  Tin 
Sing,  (1884)  21  Fed.  910,  wherein  the 
court  said  that  no  citizen  can  be  excluded 
from  this  country  except  in  punishment  of 


The  amendments  did  not  confer  the 
right  of  citizenship  upon  the  Mongolian 
race,  except  such  as  are  born  within  the 
United  States.  State  t?.  Ah  Chew,  (1881) 
16  Nev.  58. 
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3.  Status  of  Indians. —  An  Indian  born  a  member  of  one  of  the  Indian 
tribes  within  the  United  States  is  not  merely  by  reason  of  his  birth  within 
the  United  States,  and  of  his  afterwards  voluntarily  separating  himself 
from  his  tribe  and  taking  up  his  residence  among  white  citizens,  a  citizen 
of  the  United  States  within  the  meaning  of  this  clause.  "  The  alien  and 
dependent  condition  of  the  members  of  the  Indian  tribes  could  hot  be  put 
off  at  their  own  will,  without  the  action  or  assent  of  the  United  States. 
They  were  never  deemed  citizens  of  the  United  States,  except  under  explicit 
provisions  of  treaty  or  statute  to  that  effect,  either  declaring  a  certain 
tribe,  or  such  members  of  it  as  chose  to  remain  behind  on  the  removal  of 
the  tribe  westward,  to  be  citizens,  or  authorizing  individuals  of  particular 
tribes  to  become  citizens  on  application  to  a  court  of  the  United  States  for 
naturalization,  and  satisfactory  proof  of  fitness  for  civilized  life." 


Elk  i\  Wilkins,  (1884)  112  U.  S.  99, 
5  S.  Ct.  41,  28  U.  S.  (L.  ed.)  643.  See 
Relation  of  Indians  to  Citizenship,  (1856) 
7  Op.  Atty.-Gen.  746 ;  McKay  r.  Campbell, 
(1871)  2  Sawy.  (U.  S.)  118,  16  Fed.  Caa. 
No.  8,840. 

The  only  adjudication  that  has  been 
made  by  this  court  upon  the  meaning  of 
the  clause,  "  and  subject  to  the  jurisdic- 
tion thereof/'  in  the  leading  provision  of 
the  Fourteenth  Amendment,  is  Elk  v.  Wil- 
kins, (1884)  112  U.  S.  94,  5  S.  Ct.  41, 
28  U.  S.  (L.  ed.)  643,  in  which  it  was 
decided  that  an  Indian  born  a  member  of 
one  of  the  Indian  tribes  within  the  United 


States,  which  still  existed  and  was  recog- 
nized as  an  Indian  tribe  by  the  United 
States,  who  had  voluntarily  separated 
himself  from  his  tribe,  and  taken  up  his 
residence  among  the  white  citizens  of  a 
state,  but  who  did  not  appear  to  have 
been  naturalized,  or  taxed,  or  in  any  way 
recognized  or  treated  as  a  citizen,  either 
by  the  United  States  or  by  the  state,  was 
not  a  citizen  of  the  United  States,  as  a 
person  born  in  the  United  States,  "and 
subject  to  the  jurisdiction  thereof,"  within 
the  meaning  of  the  clause  in  question. 
U.  S.  v.  Wong  Kim  Ark,  (1898)  169  U.  S. 
680,  18  S.  Ct.  456,  42  U.  S.  (L.  ed.)  890, 
affirming  (1896)  71  Fed. -382. 


A  person  born  off.  a  reservation,  whose  father  and  mother  were  duly 
married,  the  father  being  a  white  man  and  a  naturalized  citizen  of  the 
United  States,  and  the  mother  being  an  Indian,  and  who  was  reared  and 
educated  as  the  children  of  other  citizens  of  the  United  States,  is  a  citizen 
of  the  United  States. 


U.  S.  v.  Hadley,  (1900)  99  Fed.  437. 

Indians  born  of  a  tribe  that  no  longer 
keeps  up  its  tribal  integrity,  and  who  are 
liable  to  taxation  in  the  state  of  their 
residence,  are,  under  the  Fourteenth 
Amendment  and  the  Civil  Rights  Bill  of 
April  9,  1866,  citizens  of  the  United  States 
and  of  such  state,  and  entitled  to  vote  in 
federal  elections.  U.  S.  i\  Elm,  (1877) 
25  Fed.  Cas.  No.  15,048. 

An  Indian  appears  to  be  entitled  to  the 
benefit  of  and  to  be  subject  to  the  laws 
of  the  state  in  which  he  resides  the 
moment  he  becomes  a  citizen  of  the  United 
States.  By  virtue  of  the  Fourteenth 
Amendment  a  citizen  of  the  United  States 
becomes,  by  residence  therein,  a  citizen  of 


the  state,  and  entitled  to  all  the  rights, 
privileges,  and  immunities  of  other  citi- 
zens of  the  state  and  to  the  equal  pro- 
tection of  its  laws.  Matter  of  Heff,  (1905) 
197  U.  S.  504,  25  S.  Ct.  506,  49  U.  S. 
(L.  ed.)   848. 

The  Heff  case  has  been  qualified  to  the 
point  that  it  rests  with  Congress  to  deter- 
mine when  and  how  the  national  guard- 
ianship shall  be  brought  to  an  ena,  and 
whether  the  emancipation  shall  at  first  be 
complete  or  only  partial.  U.  Sw  f>,  Nice. 
(1916)  241  U.  S.  591,  36  a  Ct  696, 
60  U.  S.  (L.  ed.)   1192. 

See  the  Act   of  Feb.  8,   1887,  tec.  6, 

eh.  119  (under  title  Indians,  vol.  S,  p 
S30,    which,    aa    amended    by    the   Act 
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of  March  3,  1901,  ch.  868,  reads  as 
follows:  "That  upon  the  completion  of 
said  allotments  and  the  patenting  of  the 
lands  to  said  allottees,  each  and  every 
member  of  the  respective  bands  or  tribes 
of  Indians  to  whom  allotments  have  been 
made  shall  have  the  benefit  of  and  be  sub- 
ject to  the  laws,  both  civil  and  criminal, 
of  the  state  or  territory  in  which  they 
may  reside;  and  no  territory  shall  pass  or 
enforce  any  law  denying  any  such  Indian 
within  its  jurisdiction  the  equal  protec- 
tion of  the  law.  And  every  Indian  born 
within  the  territorial  limits' of  the  United 
States  to  whom  allotments  shall  have 
been  made'  under  the  provisions  of  this 
Act,   or   under  any   law   or   treaty,   and 


every  Indian  born  within  the  territorial 
limits  of  the  United  States  who  has  vol- 
untarily taken  up,  within  said  limits,  his 
residence  separate  and  apart  from  any 
tribe  of  Indians  therein,  and  has  adopted 
the  habits  of  civilized  life,  and  every 
Indian  in  Indian  Territory  is  hereby  de- 
clared to  be  a  citizen  of  the  United  States, 
and  is  entitled  to  all  the  rights,  privi- 
leges, and  immunities  of  such  citizens, 
whether  said  Indian  has  been  or  not,  by 
birth  or  otherwise,  a  member  of  any  tribe 
of  Indians  within  the  territorial  limits 
of  the  United  States,  without  in  any  man- 
ner impairing  or  otherwise  affecting  the 
right  of  any  such  Indian  to  tribal  or 
other  property." 


4.  Born  on  Board  Foreign  Vessel. —  Persons  born  on  a  public  vessel  of  a 
foreign  country,  while  within  the  waters  of  the  United  States,  and  conse- 
quently within  their  territorial  jurisdiction,  are  also  excepted.  They  are 
considered' as  born  in  the  country  to  which  the  vessel  belongs.  In  the  sense 
of  public  law,  they  are  not  born  within  the  jurisdiction  of  the  United  States. 

In  re  Look  Tin  Sing,  (1884)  21  Fed.  906. 


VIII.  Bight  of  Suffrage 

To  make  a  person  a  citizen  is  not  to  make  him  or  her  a  voter.  All  that 
has  been  accomplished  by  this  amendment  was  to  advance  such  persons  to 
full  citizenship,  and  clothe  them  with  the  capacity  to  become  voters. 


Spencer  v.  Board  of  Registration, 
(1873)   1  MacArthur  (D.  C.)   169. 

In  Alabama  it  has  been  held,  constru- 
ing the  constitution  of  that  state  and  the 
state  statutes  together,  that  foreigners 
who  have  merely  filed  a  declaration  of  in- 
tention to  become  citizens  of  the  United 
States,  have  not,  since  the  ratification  of 
the  constitution  of  190-1,  perfected  their 
naturalization  so  as  to  be  entitled  to 
register  and  vote,  and  are  not  citizens  of 
this  state  within  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 


States,  so  as  to  entitle  them  to  register 
and  vote.  Gardina  v.  Board  of  Registrars, 
(1909)    160  Ala.  155,  48  So.  788. 

Women  are  not  given  the  right  to  vote 
under  the  Fourteenth  Amendment  to  the 
Constitution,  which  provides  that  all  per- 
sons born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  thereof.  Gougar  v. 
Timberlake,  (1897)  148  Ind.  38,  46  N.  E. 
339,  62  Am.  St.  Rep.  467,  37  L.  R.  A, 
644. 


IX.  Bight  of  Expatriation 

1.  In  General. —  This  clause  was  designed  to  except  from  citizenship  per- 
sons who,  though  born  or  naturalized  in  the  United  States,  have  renounced 
their  allegiance  to  our  government,  and  thus  dissolved  their  political  con- 
nection with  the  country.  The  United  States  recognize  the  right  of  every- 
one to  expatriate  himself  and  choose  another  country.  The  English  doc- 
trine of  perpetual  and  unchangeable  allegiance  to  the  government  of  one's 
birth,  attending  the  subject  everywhere  he  goes,  has  never  taken  root  in 
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this  country,  although  there  are  judicial  dicta  that  a  citizen  cannot 
renounce  his  allegiance  to  the  United  States  without  the  permission  of  the 
government,  under  regulations  prescribed  by  law ;  and  this  would  seem  to 
ha,ve  been  the  opinion  of  Chancellor  Kent,  when  he  published  his  Com- 
mentaries.   But  a  different  doctrine  prevails  now. 

In  re  Look  Tin  Sing,    (1884)    21   Fed.  the  clause  granting  to  Congress  the  power 

906.    See  also  Mackenzie  v.  Hare,  (1913)  to  establish  an  uniform  rule  of  naturaUza- 

165   Cal.    776,    134   Pac.    713,   Ann.   Cas.  tion,  vol.  10,  p.  735. 
1915B  261,  Ia  R.  A.  1916D  127,  and  under 

2.  Effect  of  Marriage  with  Alien. —  An  Act  of  Congress  which  provides 
"  That  any  American  woman  who  marries  a  foreigner  shall  take  the 
nationality  of  her  husband  "  is  valid  even  as  to  a  woman  who,  after  mar- 
riage with  a  foreigner,  remains  a  resident  of  this  country. 

Mackenzie  r.  Hare,  (1915)  239  U.  S.  299,  36  Si  Ct.  106,  60  U.  S.  (L.  eA)  297, 
Ann.  Oaa.  1916E  645. 


AMENDMENT  XIV,   SECTION  1 

"  No  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citiiens  of  the  United  States." 

I.  Prohibition  on  State  Action,  579. 

1.  In  General,  579. 

2.  On  All  State  Agencies,  579. 

3.  Municipal  Regulations,  582. 

4.  Illegal  Acts  of  Municipal  Officers,  582. 

5.  Not  Against  Wrongful  Action  of  Individuals,  582. 

6.  Territories  and  District  of  Columbia,  584. 
II.  Who  Are  Citizens,  584. 

1.  In  Oeneral,  584. 

2.  Corporation  Not  a  Citizen,  585. 

III.  Privileges  and  Immunities  of  Citizens  of  the  United  States,  586. 

1.  Not  a  Grant  of  New  Privileges,  586. 

2.  Those  Secured  by  the  Constitution,  586. 

3.  Of  Citizens  of  the  United  States,  587. 

4.  Limitations  of  the  First  Eight  Amendments,  588. 

5.  State  Control  Over  Court  Procedure,  589. 

a.  Regulating  Right  to  Sue  on  Cause  of  Action  Arising  in  Another 

State,  589. 

b.  Right  of  Non-resident  to  Sue  in  the  Courts,  589. 

c.  Attachments  Against  Non-residents,  590. 

d.  Authorizing  One  Person  to  Sue  the  State,  590. 

e.  Appointment  of  Guardians  of  Minors  Having  Living  Parents, 

590. 
/.  Right  of  Asylum  Against  Unlawful  Abduction  of  Fugitive,  590. 
g.  Statutory  Presumption  Against  Railroad,  590. 
h.  Regulation  of  Juries,  591. 

(1)  Power  of  State  to  Prescribe  Qualifications,  591. 

(2)  Statute  Relating  to  Opinion  of  Juror,  591. 

(3)  Authorizing  Trial  by  Eight  Jurors,  591. 

(4)  Exclusion  of  Negroes  from  Jury,  591. 

(5)  Right  of  Mongolians  to  Serve  as  Jurors,  591. 

(6)  Right  to  Have  Jjfomen  on  Jury,  592. 
t.  Prohibiting  Setting  Aside  Verdicts,  592. 

j.  Resentence  After  Serving  Part  of  Illegal  Sentence,  592. 
k.  Right  of  Appeal,  592. 
6".  Recognition  of  Racial  Distinctions,  592. 

a.  Prohibiting  Marriage  of  White  and  Colored  Persons,  592. 
6.  Separate  Schools  for  White  and  Colored  Children,  593. 
c  Validating  Gifts  Made  for  Education  of  White  Persans%  594. 
[677] 
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d.  Separate  Coach  Law,  594. 

e.  Bastardy  Law  Relating  Only  to  White  Women,  594. 

f.  Legislation  Directed  Against  Chinese,  594. 

(1)  Prohibiting  Employment  by  Corporations,  594. 

(2)  Prohibiting  Laundry  Business,  595. 

7.  Regulating  Manufacture  and  Sale  of  Goods,  595. 

a.  Intoxicating  Liquors,  595. 
6.  Bulk  Sales  Law,  598. 

c.  Regulating  City  and  Private  Markets,  599. 

d.  Regulating  Purchases  by  Junk  Dealers,  599. 

e.  Regulating  Sale  of  Seed  Cotton,  599. 

f .  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void,  599. 

g.  Imposing  Conditions  on  Sale  of  Patent  Rights,  600. 

8.  Relation  of  Employer  and  Employee,  600. 

a.  Regulating  Hours  of  Labor,  600. 

b.  Right  to  Organize  Labor,  601. 

c.  Minimum  Wage  Law,  601. 

d.  Regulating  Payment  of  Wages  in  Scrip,  601. 

e.  Employment  of  Labor  on  Public  Works,  602. 

/.  Liability  of  Railroad  for  Injury  to  Employee,  602. 
g.  Regulating  Qualifications  of  Railroad,  602. 

9.  Game  and  Fish  Laws,  603. 

a.  In  General,  603. 

6.  Shipping  Game  Out  of  the  Stale,  603. 

c.  Regulating  Leases  of  Oyster  Lands,  603. 

d.  Lobster  Law,  603. 

10.  Regulating  Pursuit  of  Occupations,  604. 

a.  Banks  and  Banking,  604. 
6.  Insurance,  604. 

c.  Practice  of  Law,  604. 

d.  Practice  of  Medicine,  604. 

e.  Practice  of  Dentistry,  605. 

/.  Practice  of  Veterinary  Medicine,  605. 

0.  Pttote  a?id  Pilotage,  605. 
A.  Zx>an  Business,  605. 

t.  Giving  Monopoly  to  Slaughter-house  Business,  606. 

j.  Prohibiting  Business  of  Ticket  Scalping,  606. 

fc.  Employment  of  Women  in  Places  of  Amusement,  6O0« 

1.  Regulation  of  Prostitution,  607. 

11.  Sunday  Laws,  607. 

a.  Requiring  Closing  of  Places  of  Business,  607. 

b.  Prohibiting  Opening  Places  of  Amusement,  607. 
a  Prohibiting  Playing  Baseball  on  Sunday,  608. 

12.  Right  of  Suffrage,  608. 

a.  Jn  General,  608. 

fc.  ITaman  Suffrage,  609. 

13.  Elections,  609. 


^J 
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14.  Civil  Service  Law,  609. 

15.  Prohibiting  Stipulation  Against  Negligence  in  Delivery  of  Telegraph 

Message,  609. 

16.  Liability  of  Mine  Owner   for  Negligence  of  Licensed  Manager  or 

Engineer,  610. 

i7.  Regulating  Weighing  and  Measuring  Coal  at  Mines,  610. 

18.  Legalizing  Pooling  of  Farm  Products,  610. 

19.  Making  False  Statements  to  Obtain  Credit,  610. 

20.  Effect  of  Retraction  of  Libel,  611. 

21.  Regulating  Use  of  Name  and  Emblem  of  Fraternal  Organization,  611. 

22.  Prohibiting  School  Pupil  from  Joining  Secret  Fraternity,  611. 

23.  Prohibiting  Visiting  Place  Where  Opium  is  Sold,  611. 

24.  Regulating  Use  of  Bicycles  on  Streets,  611. 

25.  Regulating  Public  Speaking  on  Public  Grounds,  612. 

26.  Compulsory  Labor  in  Repairing  Rozds,  612. 

27.  Prohibiting  Pollution  of  Streams,  612. 

28.  Prescribing  Use  of  Particular  Petroleum  Lamp,  612. 

29.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes,  613. 

30.  State  Taxation,  613. 

a.  Tax  on  Emigrant  Agents,  613. 
6.  Tax  on  Passengers,  614. 

c.  No  One  but  Voter  Licensed  as  Auctioneer,  614. 

d.  Succession  Tax,  614. 

e.  Taxing  Debt  Held  Against  Nonresident,  614. 
/.  Tax  on  Itinerant  Venders,  615. 

.  g.  License  for  Sale  of  Fertilizers,  615. 
A.  License  to  Deal  in  Trading  Stamps,  615. 

L  Prohibition  on  State  Action 

1.  In  General. —  The  prohibitions  of  this  section  have  reference  to  state 
action  exclusively. 

Virginia   v.   Rives,    (1879)     100   U.    S.  v.  Maryland  Institute,  etc.,  (1898)  87  Md. 

J18,  25  U.  8.   (L.  ed.)   667.     See  also  the  669,  41  Atl.  126. 
cases  cited  throughout  this  division,  and 

Hodges  v.  U.  S.,   (1906)   203  U.  S.  1,  27  The  Chinese  Exclusion  Act  of  Congress, 

S.  Ct.  6,  61  U.  S.  (L.  ed.)  65;  Brawner  t?.  of  1892,  does  not  violate  this  clause,  as 

Irvin,  (1909)  169  Fed.  964.  the   inhibitions  of  this   section   are  laid 

upon  the  action  of  the  several  states,  and 

The  action  of  a  private  educational  in-  have  no  reference  to  legislation  by  Con- 
stitute in  excluding  colored  pupils  does  gress.     In  re  Sing  Lee*,    (1893)    54  Fed. 
not   violate  this  amendment,  though   the  337. 
institute  may  receive  municipal  aid.  State 

2.  On  All  State  Agencies. —  These  provisions  have  reference  to  actions 
of  the  political  body  denominated  a  state,  by  whatever  instruments  or  in 
whatever  modes  that  action  may  be  taken.  A  state  acts  by  its  legislative, 
its  executive,  or  its  judicial  authorities.  It  can  act  in  no  other  way.  The 
constitutional  provision,  therefore,  must  mean  that  no  agency  of  the  state, 
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or  of  the  officers  or  agents  by  whom  its  powers  are  exerted,  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.  Who- 
ever, by  virtue  of  public  position  under  a  state  government,  deprives 
another  of  property,  life,  or  liberty,  without  due  process  of  law,  or  denies 
or  takes  away  the  equal  protection  of  the  laws,  violates  the  constitutional 
inhibition ;  and  as  he  acts  in  the  name  and  for  the  state,  and  is  clothed  with 
the  state's  power,  his  act  is  that  of  the  state. 


Ex  p.  Virginia,  ( 1879)  100  U.  S.  347,  25 
U.  S.  (L.  ed.)  676.  See  also  Home  Tele- 
phone, etc.,  Co.  f.  Los  Angeles,  (1913)  227 
U.  S.  278,  33  S.  Ct.  312,  57  U.  S.  (L.  ed.) 
f>10;  Chicago,  etc.,  R.  Co.  t\  Chicago, 
(1897)  166*  U.  S.  231,  17  S.  Ct.  581,  41  U. 
S.  (L.  ed.)  979';  Scott  i\  McXeal,  (1894) 
154  U.  S.  45,  14  S.  Ct.  1108,  38  CL  S. 
(L.  ed.)  896;  Louisville,  etc.,  R.  Co.  v. 
Bosworth,  (1915)  230  Fed.  191;  Louis- 
ville, etc.,  R.  Co.  t\  Railroad  Commission, 
(1911)  191  Fed.  757;  Risley  i\  Utica, 
(1909)   173  Fed.  502. 

Rights  under  this  amendment  turn  on 
the  power  of  the  state,  no  matter  by  what 
organ  it  acts.  Missouri  t;.  Dockery, 
(1903)  191  U.  S.  170,  24  S.  Ct.  53,  48 
U.  S.   (L.  ed.)   133,  63  L.  R.  A.  571. 

The  inhibition  of  the  Fourteenth  Amend- 
ment is  against  action  by  a  state  depriv- 


ing an  individual  of  his  property.  The 
amendment  is  to  be  liberally  construed. 
It  is  not  to  be  confined  to  a  legislative 
act  specifically  appropriating  the  property 
of  A  or  B  to  some  public  use.  A  state 
acts  by  agents,  and  the  inhibition  runs 
against  all  who  are  in  fact  such  agents. 
acting  within  the  scope  of  an  authority 
conferred  upon  them  by  the  state.  Hunt- 
ington v.  New  York,  (1902)   118  Fed.  686. 

State  action,  to  which  the  prohibitions 
of  the  Fourteenth  Amendment  extend,  is 
not  limited  to  a  legislative  enactment  as 
it  comes  from  the  hands  of  the  legisla- 
ture, but  extends  to  all  instrumentalities 
and  agencies  officially  employed  in  the 
execution  of  the  law  down  to  the  point 
where  the  personal  and  property  rights 
of  the  citizen  are  touched.  Nashville,  etc, 
R.  Co.  i?.  Taylor,  (1898)  86  Fed.  184. 


This  inhibition  reaches  the  legislative  as  well  as  the  executive  and  judicial 
departments.  The  legislative  authority  cannot  usurp  the  power  to  deter- 
mine what  is  due  process  of  law,  and  on  the  plea  of  public  necessity  ignore 
the  well-established  safeguards  which  the  law  of  the  land  has  heretofore 
recognized  and  enforced. 


Meyers  t\  Shields,  (1894)   61  Fed.  726. 

Municipal  ordinances. —  While  an  ordi- 
nance, to  which  the  state  has  not,  by 
delegation  of  power  to  the  city,  given 
or  attempted  to  give  the  force  of  law,  will 
not  fall  within  the  constitutional  prohibi- 
tions, yet  a  municipal  ordinance,  passed 
under  supposed  and  asserted  authority 
delegated  by  the  state,  wiU  be  regarded 
as  a  "law,"  and  is  the  act  of  the  state 
within     such    constitutional    inhibitions. 


Capital  City  Gas  Co.  i\  Des  Moines,  72 
Fed.  824. 

This  inhibition  upon  the  state  applies 
to  all  the  instrumentalities  and  agencies 
employed  in  the  administration  of  its 
government,  to  its  executive,  legislative, 
and  judicial  departments,  and  to  the  sub- 
ordinate legislative  bodies  of  counties  and 
cities.  Ho  Ah  Kow  t>.  Nunan,  (1879)  5 
Sawy.  (U.  S.)  552,  12  Fed.  Cas.  No. 
6,546. 


Action  of  Judicial  officers. —  A  state  may  not,  by  any  of  its  agencies,  dis- 
regard the  prohibitions  of  the  amendment.  Its  judicial  authorities  may 
keep  within  the  letter  of  the  statute  prescribing  forms  of  procedure  in  the 
courts,  and  give  the  parties  interested  the  fullest  opportunity  to  be  heard, 
and  yet  it  might  be  that  its  final  action  would  be  inconsistent  with  the 
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amendment.    In  determining  what  is  due  process  of  law,  regard  must  be 
had  to  substance,  not  to  form. 


Chicago,  etc.,  R.  Co.  t?.  Chicago,  (1897) 
166  U.  S.  234,  17  S.  Ct.  581,  41  U.  S. 
(L.  ed.)   979. 

A  final  judgment  of  a  state  court  con- 
struing a  state  statute  so  as  to  make  it, 
although  apparently  innocuous,  actually 
an  interference  with  property  rights,  is 
held  to  be  the  act  of  the  state.  Hunting- 
ton r.  New  York,  (1902)  118  Fed.  686, 
wherein  the  court  said  that  a  state  law, 
as  it  leaves  the  legislative  hands,  may  not 
be  obnoxious  to  any  challenge,  and  yet  the 
officers  charged  with  the  administration 
of  that  valid  law  may  so  act  under  it 
as  to  work  an  illegal  trespass  upon  the 
rights  of  individuals.  In  all  such  cases 
the  officers  have  acted  under  the  authority 
actually  conferred  upon  them  by  the  stat- 
ute, there  has  been  some  measure  of  dis- 
cretion confided  to  them,  and  they  have 
abused  such  discretion.  But  when  they 
depart   from  the  plan  laid  down  by  the 


statute,  and  whatever  trespass  they  may 
commit  upon  private  rights,  is  one  which 
the  state  has  not  only  not  authorized  them 
to  commit,  but  under  any  fair  interpreta- 
tion of  the  statute  has  forbidden  them  to 
commit,  the  protection  of  this  clause  can- 
not be  invoked. 

The  act  of  a  justice  of  the  peace,  being 
an  officer  of  the  state,  is  that  of  the 
state,  within  the  inhibition  of  this  amend- 
ment.   In  re  Kelly,  ( 1890)  46  Fed.  653. 

If  compensation  for  private  property 
taken  for  public  use  is  an  essential  ele- 
ment of  due  process  of  law,  then  the  final 
judgment  of  a  state  court,  under  the  au- 
thority of  which  the  property  is  in  fact 
taken,  is  to  be  deemed  the  act  of  the  state 
within  the  meaning  of  the  amendment. 
Chicago,  etc.,  R.  Co.  n.  Chicago,  (1897) 
166  U.  S.  235,  17  6.  Ct.  581,  41  U.  S. 
(L.  ed.)   979. 


Action  of  executive  and  administrative  officers —  The  constitutionality  of  a 
statute  cannot  avail  to  oust  the  federal  court  of  jurisdiction.  A  valid  law 
may  be  wrongfully  administered  by  officers  of  the  state,  and  so  as  to  make 
such  administration  an  illegal  burden  and  exaction  upon  the  individual. 
A  tax  law,  as  it  leaves  the  legislative  hands,  may  not  be  obnoxious  to  any 
challenge,  and  yet  the  officers  charged  with  the  administration  of  that  valid 
tax  law  may  so  act  under  it,  in  the  matter  of  assessment  or  collection,  as  to 
work  an  illegal  trespass  upon  the  property  rights  of  the  individual.  They 
may  go  beyond  the  powers  thereby  conferred,  and  when  they  do  so  the  fact 
that  they  are  assuming  to  act  under  a  valid  law  will  not  oust  the  courts 
of  jurisdiction  to  restrain  their  excessive  and  illegal  acts. 


Reagan  t\  Farmers'  Loan,  etc.,  Co., 
(1894)  154  U.  S.  390,  14  S.  Ct.  1047,  38 
IT.  S.  (L.  ed.)  1014.  See  also  Raymond 
p.  Chicago  Union  Traction  Co.,  (1907) 
207  U.  S.  20,  28  S.  Ct.  7,  52  U.  S.  (L.  ed.) 
7S,  12  Ann.  Cas.  757;  Louisville,  etc.,  R. 
Co.  r.  Bosworth,  (1913)  209  Fed.  380; 
Railroad,  etc.,  Co's.  r.  Board  of  Equalizers, 
(1897)  85  Fed.  317;  Tuchman  v.  Welch, 
(1890)    42  Fed.  556. 

Executive  acts  unauthorized  by  a  state 
statute  are  within  the  inhibition  of  this 
clause.  Pacific  Gas  Imp.  Co.  v.  Ellert, 
(1894)   64  Fed.  421. 

Where  the   statute   of   a   state   in   its 
terms  does  not  abridge  a  privilege  or  im- 
munity of  citizens  of  the  United  States, 
*  or  does  not  deny  to  any  person  the  equal 
protection  of  the  laws,  the  action  of  offi- 


cials in  executing  the  provisions  of  such 
statute  is  presumed  to  be  legal.  When 
illegal  action  by  an  official  in  the  ad- 
ministration or  execution  of  a  valid  stat- 
ute is  charged,  such  illegal  action  should 
be  duly,  properly,  directly  and  distinctly 
alleged,  and  if  not  admitted  by  demurrer 
or  otherwise,  should  be  duly  proven  or 
proof  thereof  duly  offered  according  to  the 
usual  and  proper  mode  of  procedure  in 
such  cases.  Haynes  v.  State,  (1916)  71 
Fla.  585,  72  So.  180;  Montgomery  r. 
State,    (1909)    55  Fla.  97,  45  So.   879. 

Where  a  state  has  conferred  power  upon 
some  one  of  its  agencies  to  perform  a 
certain  function  involving  the  exercise  of 
discretionary  power,  the  performance  of 
such  function  within  that  grant,  although 
in  a  manner  to  render  it  obnoxious  to 
the  laws  of  the  state,  is  none  the  less  the 
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act  of  the  state  within  the  contemplation 
of  the  guaranty  of  this  amendment.  San 
Francisco  Gas,  etc.,  Co.  v.  San  Francisco, 
(1911)    189  Fed.  943. 


The  action  of  a  public  board,  though 
acting  without  authority  conferred  by 
statute,  is  within  the  prohibition  of  this 
amendment.  Pacific  Gas  Imp.  Co.  v.  El- 
lert,  (1894)  64  Fed.  421. 


3.  Municipal  Regulations. —  The  exercise  of  municipal  legislative  author- 
ity under  the  sanction  of  a  state  law  is  the  exertion  of  state  legislative 
power  within  the  purview  of  this  amendment. 


Home  Telephone,  etc.,  Co.  v.  Los  Angeles, 
(1913)  227  U.  S.  278,  33  S.  Ct.  312, 
57  U.  S.  (L.  ed.)  610,  wherein  the  court 
said :  "  While  the  guaranties  of  the  Four- 
teenth Amendment  cover  subjects  not  in- 
cluded in  the  contract  clause,  since  the 
former  embraces  every  manifestation  of 
state  power  and  the  latter  is  concerned 
only  with  legislative  power  when  exerted 
so  as  to  impair  contracts,  yet  the  funda- 
mental assertion  of  federal  power  made 
by  each  Amendment  is  the  same  when  the 
different  subjects  to  which  each  is  applica- 
ble are  put  out  of  view.  To  illustrate: 
The  command  of  the  Fourteenth  Amend- 
ment '  No  state  shall  make  any  law 
abridging  *  *  *  nor  shall  any  state 
deprive  any  person/  etc.,  is  in  substance 
a  manifestation  of  the  same  power  exerted 
in  the  contract  clause,  saying  'No  state 
shall  pass,'  etc.  This  being  true,  as  it 
must  be,  the  fact  that  from  the  founda- 
tion of  the  government  the  contract  clause 


has  been  enforced  without  any  intimation 
that  the  power  manifested  by  the  clause 
was  restricted  by  limitations  such  as  those 
which  it  is  here  insisted  limit  the 
power  to  enforce  the  guarantees  of  the 
Fourteenth  Amendment,  affords  the  most 
conclusive  demonstration  of  the  unsound- 
ness of  the  contentions  here  made.  The 
immediate  and  efficient  federal  right  to 
enforce  the  contract  clause  of  the  consti- 
tution as  against  those  who  violate  or 
attempt  to  violate  its  prohibition,  which 
has  always  been  exerted  without  auestion, 
is  but  typical  of  the  power  which  exists 
to  enforce  the  guarantees  of  the  Four- 
teenth Amendment."  See  also  Reinman 
i\  Little  Rock,  (1915)  237  U.  S.  171, 
35  S.  Ct.  511,  59  U.  S.  (L.  ed.)  900; 
Jersev  City  i\  Central  R.  Co.,  (1914)  212 
Fed.  76;  Wilmington  City  R.  Co.  t>.  Tay- 
lor, (1912)  198  Fed.  169;  Rislev  v.  Utica, 
(1909)  168  Fed.  737;  Iron  Mountain  R. 
Co.   i\  Memphis,    (1899)    96  Fed.    113. 


4.  Illegal  Acts  of  Municipal  Officers. —  A  violation  of  the  Fourteenth 
Amendment  is  not  presented  by  the  case  of  the  diversion,  or  the  intended 
diversion,  by  a  municipal  corporation,  of  certain  funds  which,  under  legis- 
lative sanction,  it  had  collected  from  taxpayers  for  a  specific  public  object, 
which  funds  were  not  applied  to  the  object  for  which  they  were  raised, 
and  which  failure  of  duty  on  the  part  of  the  corporation  so  to  apply  them 
may  ultimately  cause  increased  taxation  if  the  full  amount  originally 
intended  to  be  applied  to  the  particular  object  named  by  the  legislature  is 
to  be  collected. 


Owensboro  Waterworks  Co.  v.  Owens- 
boro,  (1906)  200  U.  S.  38,  26  S.  Ct.  249, 
50  U.  S.  (L.  ed.)  361,  wherein  the  court 
said :  "It  cannot  be  that  the  acts  of 
a  municipal  corporation  are  wanting  in 
the  due  process  of  law  ordained  by  the 
Fourteenth  Amendment,  if  such  acts  when 
done  or  ratified  by  the  state  would  not 
be  inconsistent  with  that  amendment. 
Many  acts  done  by  an  agency  of  a  state 
may  be  illegal  in  their  character,  when 
tested  by  the  laws  of  the  state,  and  may, 


on  that  ground,  be  assailed,  and  yet  they 
cannot,  for  that  reason  alone,  be  im- 
peached as  being  inconsistent  with  the  due 
process  of  law  enjoined  upon  the  states. 
The  Fourteenth  Amendment  was  not  in- 
tended to  bring  within  Federal  control 
everything  done  by  the  states  or  by  its 
instrumentalities  that  is  simply  illegal 
under  the  state  laws,  but  only  such  acts 
by  the  states  or  their  instrumentalities  as 
are  violative  of  rights  secured  by  the 
Constitution  of  the  United  States." 


5.  Not  Against  Wrongful  Action  of  Individuals.—  Civil  rights,  such  as. 
are  guaranteed  by  the  Constitution  against  state  aggression,  cannot  be 
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impaired  by  the  wrongful  acts  of  individuals,  unsupported  by  state  author- 
ity in  the  shape  of  laws,  customs,  or  judicial  or  executive  proceedings. 
The  wrongful  act  of  an  individual,  unsupported  by  any  such  authority, 
is  simply  a  private  wrong,  or  a  crime  of  that  individual;  an  invasion  of 
the  rights  of  the  injured  party,  it  is  true,  whether  they  affect  his  person, 
his  property,  or  his  reputation ;  but  if  not  sanctioned  in  some  way  by  the 
state,  or  not  done  under  state  authority,  his  rights  remain  in  full  force, 
and  may  presumably  be  vindicated  by  resort  to  the  laws  of  the  state  for 
redress.  Hence,  in  all  those  cases  where  the  Constitution  seeks  to  protect 
the  rights  of  the  citizen  against  discriminative  and  unjust  laws  of  the  state 
by  prohibiting  such  laws,  it  is  not  individual  offenses,  but  abrogation  and 
denial  of  rights,  which  it  denounces,  and  for  which  it  clothes  the  Con- 
gress with  power  to  provide  a  remedy.  This  abrogation  and  denial  of 
rights,  for  which  the  states  alone  were  or  could  be  responsible,  was  the 
great  seminal  and  fundamental  wrong  which  was  intended  to  be  remedied. 
And  the  remedy  to  be  provided  must  necessarily  be  predicated  upon  that 
wrong.  It  must  assume  that  in  the  cases  provided  for,  the  evil  or  wrong 
actually  committed  rests  upon  some  state  law  or  state  authority  for  its 
excuse  and  perpetration. 


Civil  Rights  Cases,  (1883)  109  U.  S. 
17,  3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835. 
See  also  Siler  v.  Louisville,  etc.,  R.  Co., 
(1909)  213  U.  S.  175,  29  S.  Ct.  451,  53 
U.  S.  (L.  ed.)  753;  North  American  Cold 
Storage  Co.  v.  Chicago,  (1907)  151  Fed. 
120;  Le  Grand  t\  U.  S.,  (1882)  12  Fed. 
579;  U.  S.  v.  Morris,  (1903)  125  Fed. 
323;  Charge  to  Grand  Jury,  (1875)  21 
Int.  Rev.  Rec.  173,  30  Fed.  Cas.  No.  18,- 
260;  Robison  v.  Fishback,  (1911)  175 
Ind.  132,  93  N.  E.  666,  Ann.  Cas.  1913B 
1271,  L.  R.  A.  1917B  1179;  Hammer  v. 
State,  (1909)  173  Ind.  199,  89  N.  E. 
850,  140  Am.  St.  Rep.  248,  21  Ann.  Cas. 
1034,  24  L.  R.  A.  (N.  S.)  795;  Chilton 
r.  St.  Louis,  etc.,  R.  Co.,  (1893)  114  Mo. 
92,  21   S.  W.  457,  19  L.  R.  A.  269. 

This  clause  adds  nothing  to  the  rights 
of  one  citizen  against  another;  it  simply 
furnishes  an  additional  guaranty  against 
any  encroachment  by  the  states  upon  the 
fundamental  rights  which  belong  to  every 
citizen  as  a  member  of  society.  U.  S. 
p.  Cruikshank,  (1875)  92  U.  &  554,  23 
U.  S.  (L.  ed.)  588,  affirming  (1874)  1 
Woods  (U.  S.)  308,  25  Fed.  Cas.  No. 
14,897. 

.  The  first  section  gives  a  citizen  of  the 
United  States  or  of  a  state,  and  even 
persons  who  are  not  citizens,  an  additional 
guaranty  of  the  enjoyment  of  their  funda- 
mental   rights.      This    guaranty    is    not 


against  individual  action  or  encroachment, 
but  against  the  state,  and  its  laws  and 
its  officers.  These  rights  of  the  citizen 
are  still  to  be  protected  and  enforced,  as 
between  man  and  man,  by  and  through 
state  laws  and  agencies,  and  not  by  the 
United  States  and  its  laws.  Claybrook 
v.  Owensboro,  (1883)   16  Fed.  301. 

It  is  impossible  for  private  persons  to 
prevent,  in  the  constitutional  sense,  the 
enjoyment  of  the  right  to  the  equal  pro- 
tection of  the  laws,  since  the  right  is 
actually  enjoyed  when  a  citizen  or  person 
is  not  improperly  discriminated  against 
in  the  making  or  execution  of  state  laws. 
The  Fourteenth  Amendment  in  this  re- 
spect confers  only  the  right  to  a  legal 
status,  which  status  can  be  created,  in 
the  first  instance,  only  by  legislation,  and, 
when  conferred,  can  be  impaired  only  by 
acts  of  officials  who  wield  state  power  in 
the  execution  of  its  laws.  Ea  p.  Riggins, 
(1904)    134  Fed.  404. 

Wrongful  acta  of  state  officers. —  This 
prohibition  is  one  against  state  action, 
and  is  not  violated  by  the  abuse  of  power 
on  the  part  of  subordinate  officers.  Green 
v.  State,   (1882)   73  Ala.  26. 

This  amendment  has  reference  exclu- 
sively to  state  action, '  and  not  to  any 
action  by  individuals,  and  the  protection 
of  the  amendment  cannot  be  invoked  to 
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enjoin  a  sheriff  from  selling  complainant's  return  by  the  jury  of  a  verdict  in  the 

property  for  the  collection  of  certain  taxes,  presence  of  the  prisoner,  the  passing  of 

on  the  ground  that  the  tax  and  proceed-  judgment  upon  him  according  to  the  ver- 

ing  are  not  authorized  by  the  law  of  the  diet,  and  freeing  or  condemning  him  ac- 

btate.      Kiernan    i\    Multnomah    County,  cordingly,  and,  if  found  guilty,  allowing 

(1899)    95   Fed.   849.     But  see  supra,  p.  him  an  appeal,  and  suspending  execution 

681,  Action  of  Executive  and  Administra-  of  sentence  until  the  appeal  can  be  heard 

live  Officers.  in  the  appellate  court.     Individuals  who 

forcibly  take  the  prisoner  from  the  cus- 

Theatre  rules. —  Where  a  theatre,  under  tody  of  the  state  authorities  and  murder 

its  regulations,  reserved  certain  parts  for  him,  to  prevent  his  being  disposed  of  by 

white    persons,    and    allowed    persons    of  due  process,  make  it  impossible  for  the 

African  blood  to  occupy  other  parts,   it  state  to  afford  him  the  enjoyment  of  the 

was   held   that   the   constitutional    provi-  proceedings  which  make  up  the  state's  ea- 

sion  was  not  violated.    Younger  v.  Judah,  tablished  course  of  judicial  procedure,  and 

(1892)    111  Mo.  303,   19  S.  W.   1109,  33  in   the  strictest  constitutional  sense  pre- 

Am.  St.  Rep.  527,  16  L.  R.  A.  558.  vent  and  destroy  the  citizen's  enjoyment 

of   the   right,   privilege,   or   immunity  to 

When  the  state  takes  a  person  or  citi-  have  the  state  afford  him  due  process  of 

zen  into  .custody  for  trial  on  accusation  of  law.    Em  p.  Riggins,  (1904)   134  Fed.  404. 
crime  against  its  laws,  the  Constitution 

of  the  United  States  compels  the  state  to  The  refusal  of  a  cemetery  company  to 

afford  him  the  enjoyment  of  many  rights,  permit  the  body  of  a  negro  to  be  buried 

among  them,  in  a  state,  the  protection  of  in  the  cemetery  does  not  infringe  any  ri^ht 

the  prisoner  while  in  confinement  await-  under  this  amendment,  as  it  only  applies 

ing  trial,  the  bringing  of  the  prisoner  into  to  the  act  of  the  state.     People  p.  Forest 

court,  the  assembling  of  a  jury,  the  hear-  Home  Cemetery  Co.,    (1913)    258  111.  36, 

ing  of  the  witnesses  and  prisoner's  counsel,  101  N.  E.  219,  Ann.  Cas.   1914B  277,  L. 

the  charge  of  the  judge,  the  seclusion  of  R.  A.  1917B  946. 
the   jury   from   outside   interference,   the 

6.  Territories  and  District  of  Columbia  —  Territories —  The  Fourteenth 
Amendment  was  intended  to  be,  as  its  language  plainly  expresses,  a  limita- 
tion upon  the  states  in  their  sovereign  capacity.  This  section  can  therefore 
be  of  little  aid  in  determining  the  powers  of  the  territorial  legislature. 

Territory  v.  O'Connor,   (1889)   5  Dak.  400,  41  N.  W.  746,  3  Ir.  R.  A.  355. 

District  of  Columbia. —  It  is  conceded  that  the  constitutional  provision 
does  not  purport  to  extend  to  authority  exercised  by  the  United  States, 
but  it  does  not  follow  that  Congress,  in  exercising  its  power  of  legislation 
within  and  for  the  District  of  Columbia,  may,. therefore,  deny  to  persons 
residing  therein  the  equal  protection  of  the  laws.  All  of  the  guaranties 
of  the  Constitution  respecting  life,  liberty,  and  property  are  equally  for 
the  benefit  and  protection  of  all  citizens  of  the  United  States  residing 
permanently  or  temporarily  within  the  District  of  Columbia,  as  of  those 
residing  in  the  several  states. 

Lappin  v.  District  of  Columbia,  (1903)  (D.     C.)     241;     Curry     v.     District    of 

22   App.   Cas.    (D.   C.)    68,   citing   Moses  Columbia,    (1899)    14  App.  Cas.    (D.  C.) 

i\  U.   S.,    (1900)    16   App.   Cas.    (D.   C.)  423;   Stoutenburgh  t?.  Fraaier,  (1900)   16 

428;  U.  S.  v.  Ross,    (1895)    5  App.  Cas.  App.  Cas.   (D.  C.)   229. 

II.  Who  Are  Citizens 

1.  In  General. —  Jn  the  Constitution  and  laws  of  the  United  States  the 
word  "  citizen  "  is  generally,  if  not  always,  used  in  a  political  sense,  to 
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designate  one  who  has  the  rights  and  privileges  of  a  citizen  of  a  state  or  of 
the  United  States.  It  is  so  used  in  section  1  of  Article  XIV.  of  the  amend- 
ments of  the  Constitution,  which  provides  that  "  all  persons  born  or  natu- 
ralized in  the  United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States  and  of  the  state  wherein  they  reside/'  and 
that "  no  state  shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States." 

Baldwin  t>.  Franks,  (1887)   120  U.  S.  600,  7  S.  Ct.  656,  763,  30  U.  8.  (L.  «d.)  766. 


2.  Corporation  Not  a  Citizen. — A  corporation  is  not  a  citizen  within  the 
meaning  of  this  provision,  and  hence  has  not  "  privileges  and  immunities  " 
secured  to  "  citizens  "  against  state  legislation. 


Orient  Ins.  Co.  r.  Daggs,  (1899)  172 
U.  S.  561,  19  S.  Ct.  281,  43  U.  S.  (L.  ed.) 
552,  affirming  Daggs  v.  Orient  Ins.  Co., 
(1896)  136  Mo.  382,  38  S.  W.  85,  58  Am. 
St.  Rep.  638,  35  L.  R.  A.  227.  See  also 
Solover  r.  Walsh,  (1912)  226  U.  S.  112, 
S3  S.  Ct.  69,  57  U.  S.  (L.  ed.)  146; 
Western  Turf  Assoc,  t\  Greenberg,  (1907) 
204  U.  S.  359,  27  S.  Ct.  384,  51  U.  S. 
(L.  ed.)  520;  Dutton  Phosphate  Co.  r. 
Priest,  (1914)  67  Fla.  370,  65  So.  282: 
Ulmer  r.  St.  Petersburg  First  Nat.  Bank, 
(1911)  61  Fla.  460,  55*  So.  405;  Mutual 
Mfg.  Co.  v.  Alpaugh,  (1910)  174  Ind. 
381,  91  N.  E.  504,  92  N.  E.  113;  Inland 
Steel  Co.  v.  Yedinak,  (1909)  172  Ind.  423, 
87  X.  E.  229,  139  Am.  St.  Rep.  389; 
Pittsburg,  etc.,  R.  Co.  a  Lightheiser, 
(1906)  168  Ind.  438,  78  N.  E.  1033; 
Merchants'  Xat.  Bank  v.  Ford,  (1907) 
124  Ky.  403,  99  S.  W.  260;  Atty.-Gen.  t\ 
Booth,  (1906)  143  Mich.  89,  106  N.  W. 
868:  State  r.  Louisville,  etc.,  R.  Co., 
(1910)  97  Miss.  35,  51  So.  918,  53  So. 
454,  Ann.  Cas.  1912C  1150;  Independent 
Tug  Line  r.  Lake  Superior  Lumber,  etc., 
Co.,  (1911)  146  Wis.  121,  131  N.  W.  408; 
Loverin,  etc.,  Co.  t?.  Travis,  (1908)  135  « 
Wis.  322,  115  X.  W.  829. 

Foreign  Corporations. —  A  statute  which 
prohibits  a  foreign  corporation  from  doing 
business  in  the  state  until  it  has  com- 
•  plied  with  the  provisions  thereof  and 
which  renders  void  all  contracts  made 
within  the  state  prior  to  such  a  com- 
pliance and  therefore  prevents  a  suit  on  a 
lease  of  personal  property  so  made,  is  not 


for  that  reason  unconstitutional  in  that  it 
denies  such  corporation  the  same  rights, 
immunities  and  privileges  that  are  ac- 
corded to  the  citizens  of  the  state.  In 
such  a  case  the  lease  being  void  the  title 
does  not  pass  but  remains  in  the  owner 
as  if  no  lease  had  been  made,  and  it  may 
maintain  proceedings  in  the  state  courts 
to  recover  the  property.  United  Shoe  Ma- 
chinery Co.  t?.  Ramlose,  (1910)  231  Mo. 
408,  132  S.  W.  1133. 

In  Missouri  in  construing  a  statute  pre- 
scribing the  terms  and  conditions  upon 
which  foreign  corporations  may  do  busi- 
ness in  the  state,  and  the  penalties  for 
the  violation  thereof,  and  further  pro- 
viding that  "  in  addition  to  which  penalty, 
on  and  after  the  going  into  effect  of  said 
sections  no  foreign  corporation,  as  above 
defined,  which  shall  fail  to  comply  with 
said  sections,  can  maintain  any  suit  or 
action,  either  legal  or  equitable,  in  any 
of  the  courts  of  this  state,  upon  any  de- 
mand, whether  arising  out  of  contract  or 
tort,"  it  has  been  held  that  if  it  was  the 
design  of  the  legislature  by  enacting  the 
law,  to  close  the  doors  of  the  courts  of 
this  state  to  any  litigant,  a  citizen  of  any 
state  of  the  United  States,  then  it  would 
be  unconstitutional,  null  and  void  as  in 
violation  of  the  Fourteen  Amendment, 
{  1,  relating  to  the  privileges  and  im- 
munities of  citizens.  British-American 
Portland  Cement  Co.  v.  Citizens'  Gas  Co., 
(3913)  256  Mb.  1,  164  S.  W.  468,  Ann 
Cas.  1915C  151. 


No  exception  in  favor  of  national  banks —  To  the  rule  that  a  corporation 
is  not  a  citizen  within  the  meaning  of  this  clause,  there  is  no  exception  in 
favor  of  national  banks. 


Hawley  v.  Hurd,  (1900)  72  Vt.  124,  47  Atl.  401,  82  Am.  St.  Rep.  922,  52  L.  R.  A. 
195. 
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m.  Privileges  and  Immunities  of  Citizens  of  the  United  States 

1.  Not  a  Grant  of  New  Privileges. —  Nothing  more  than  the  rights  of  the 
citizens  previously  existing,  and  dependent  wholly  on  state  laws  for  their 
recognition,  is  placed  by  this  clause  under  the  protection  of  the  federal 
government  and  secured  by  the  Federal  Constitution. 


Bartemeyer  v.  Iowa,  (1873)  18  WalL 
133,  21  U.  S.  (L.  ed.)  929.  See  also 
State  t\  Brennan,  (1891)  2  S.  D.  3S8,  50 
N.  W.  625. 

This  is  not  a  grant  to  the  citizen  resi- 
dent, or  sojourner,  as  an  individual,  of 
any  right  which  he  did  not  theretofore 
have,  but  it  is  a  limitation  upon  the 
power  of  the  states,  put  in  the  Federal 
Constitution.  It  is  not  a  declaration  of 
what  privileges  or  immunities  citizens  of 
the  United  States  are  entitled  to,  but  is  a 
declaration  that  no  state  of  the  Union 
shall  abridge  them.  In  re  Mahon,  ( 1S88 ) 
34  Fed.   529,  affirmed  Mahon  v.  Justice, 


(1887)    127  U.  S.  700,  8  S.  Ct.  1204,  82 
U.  a   (L.  ed.)   283. 

Without  reference  to  the  history  of  the 
amendment,  the  circumstances  under 
which  and  the  special  purpose  for  which 
it  was  adopted,  it  is  manifest  that  it 
does  not  create  or  confer  any  new  or 
additional  privileges  or  immunities.  It 
operates  on  those  already  existing,  and 
which  may  be  conferred  or  recognized  by 
the  states  —  the  privileges  and  immuni- 
ties meant  and  embraced  by  the  same 
terms  as  elsewhere,  and  previously  used 
in  the  Constitution.  Mangan  t?.  State, 
(1884)   76  Ala.  63. 


2.  Those  Secured  by  the  Constitution. —  The  privileges  and  immunities 
of  citizens  of  the  United  States  protected  by  this  amendment  are  privileges 
and  immunities  arising  out  of  the  nature  and  essential  character  of  the 
federal  government,  and  granted  or  secured  by  the  Constitution. 


Duncan  v.  Missouri  (1894)  152  U.  S. 
382,  14  S.  Ct.  570,  38  U.  $.  (L.  ed.)  485. 
See  also  Sacramento  Orphanage,  etc., 
Home  v.  Chambers,  (1914)  25  Cal.  App. 
536,  144  Pac.  317;  Mutual  Mfg.  Co.  t>. 
Alpaugh,  (1910)  174  Ind.  381,  91  N.  E. 
504,  92  N.  E.  113;  Hammer  r.  State, 
(1909)  173  Ind.  199,  89  N.  E.  850,  140 
Am.  St.  Rep.  248,  21  Ann.  Cas.  1034,  24 
LH.A.   (N.  S.)    795. 

The  privileges  and  immunities  pro- 
tected are  those  which  arise  out  of  the 
nature  and  essential  character  of  the 
%  national  government,  the  National  Con- 
stitution, the  National  treaties,  or  the 
Acts  of  Congress,  as  distinguished  from 
those  belonging  to  the  citizens  of  the 
state.  Gardner  t>.  Rav,  (1913)  154  Ky. 
509,  157  S.  W.  1147. 

This  amendment  did '  not  radicaUy 
change  the  whole  theory  of  the  relations 
of  the  state  and  federal  government  to 
each  other,  and  of  both  governments  to 
the  people.  The  same  person  may  be  at 
the  same  time  a  citizen  of*  the  United 
States  and  a  citizen  of  a  state.  Protec- 
tion to  life,  liberty,  and  property  rests 
primarily  with  the  states,  and  the  amend- 
ment furnishes  an  additional  guaranty 
against  any  encroachment  by  the  states. 


upon  those  fundamental  rights  which  be- 
long to  citizenship,  and  which  the  state 
governments  were  created  to  secure.  He 
privileges  and  immunities  of  the  citizens 
of  the  United  States,  as  distinguished 
from  the  privileges  and  immunities  of 
the  citizens  of  the  states,  are  indeed  pro- 
tected by  it;  but  those  are  privileges  and 
immunities  arising  out  of  the  nature  and 
essential  character  of  the  national  gov- 
ernment, and  granted  or  secured  by  the 
Constitution  of  the  United  States.  In  re 
Kemmler,  (1890)  136  'U.  S.  448,  10  S.  Ct 
930,  34  U.  S.   (L.  ed.)   519. 

Rights  protected  and  necessary  to  fed- 
eral supremacy. — "When  a  citizen  claims 
protection  of  a  right  or  privilege,  as  one 
secured  to  citizens  of  the  United  States 
by  its  Constitution  or  laws,  these  inauiriet 
arise:  Is  the  right  or  privilege  claimed 
granted  in  terms  by  any  provision  of  the 
Constitution,  or  so  appropriate  and  neces- 
sary to  the  enjoyment  of  any  right  or 
privilege  which  the  Constitution  does 
specify  and  confer  upon  citizens  of  the 
United  States  as  to  arise  by  necessary 
implication  ?  Is  its  exercise  necessary  or 
appropriate  in  the  performance  of  any  of 
the  duties  which  the  Constitution  and 
laws  of  the  United  States  exact  from  its 
citizens?    Is  its  protection  by  federal  au- 
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thority  needful  to  the  just  supremacy  of 
the  general  government  over  any  matter 
committed  to  it,  or  directly  conservative 
or  promotive  of  any  of  the  ends  for  which 
the  Constitution  ordained  the  government 
of  the  United  States?  If  the  character 
of  the  right  or  privilege  claimed  does  not 
permit  affirmative  answer  to  any  of  these 
inquiries,  it  is  clear  the  right  is  not  de- 
rived from  or  dependent  on  the  Consti- 
tution, and  its  protection  is  not  com- 
mitted to  the  general  government."  U.  6. 
v.  Moore,  (1004)   129  Fed.  632. 

"  In  what  are  known  as  the  Slaughter- 
House  Cases,  (187a)  16  Wall.  (U.  S.)  3d, 
two  points  were  established:  First,  that 
this  clause  prohibited  the  action  01  the 
state  alone,  and  gave  Congress  no  power 
to  legislate  against  the  wrongs  and  per- 
sonal violence  of  the  citizen;  second,  that 
the  privileges   and   immunities   which  a 


state  could  not  abridge  were  only  that 
limited  class  which  depended  immediately 
upon  the  Constitution  of  the  United 
States.  They  are  few  in  number,  and 
of  little  importance  to  the  great  mass  of 
the  colored  race  in  their  present  condi- 
tion. The  right  to  pass  from  state  to 
state  and  to  the  national  capital,  to  pro- 
tection upon  the  high  seas  and  in  foreign 
countries,  and  a  few  others,  were  stated 
as  illustrations.  The  great  body  of  our 
civil  and  political  rights,  that  of  acquir- 
ing and  enjoying  property,  real  and  per- 
sonal, to  exercise  trades,  attend  schools 
and  churches,  to  be  protected  against  per- 
sonal violence,  and  enjoy  the  freedom  of 
opinion,  were  declared  to  rest  entirely 
under  state  protection  and  were  not  in- 
cluded in  this  amendment."  Charge  to 
Grand  Jury,  (1875)  21  Int.  Rev.  Bee. 
173,  30  Fed.  Cas.  No.  18,260. 


3.  Of  Citizens  of  the  United  States.— It  is  only  the  privileges  and 
immunities  of  citizens  of  the  United  States  which  are  placed  by  this  clause 
under  the  protection  of  the  Federal  Constitution. 


Slaughter-House  Cases,  (1872)  16  WaU. 
74,  21  U.  S.  (L.  ed.)  394.  See  also  Live 
Stock  Dealers,  etc.,  Assoc,  t?.  Crescent 
Citv  live  Stock  Landing,  etc.,  Co.,  (1870) 
1  Abb.  (U.  S.)  388,  15  Fed.  Cas.  No. 
8,408;  Cully  v.  Baltimore,  etc.,  R.  Co., 
(1876)  1  Hughes  (U.  S.)  536,  6  Fed.  Cas. 
No.  3,466;  U.  S.  v.  Anthony,  (1873)  11 
Blatchf.  (U.  S.)  200,  24  Fed.  Cas.  No. 
14,459;  Hopkins  9.  Richmond,  (1915)  117 
Va.  692,  86  S.  E.  139,  Ann.  Cas.  1917D 
1114. 

The  rights,  privileges,  and  immunities 
which  this  clause  guarantees,  and  which 
section  1979,  R.  S.,  was  designed  to  pro- 
tect, were  the  rights,  privileges,  and  im- 
munities which 'belong  to  citizens  of  the 
United  States  as  such,  but  not  the  rights, 
privileges,  and  immunities  which  belong 
to  citizens  of  the  state.  There  are  priv- 
ileges and  immunities  belonging  to  citi- 
zens of  the  United  States  in  that  relation 
and  character,  and  it  is  these,  and  these 
alone,  that  a  state  is  forbidden  to  abridge. 
Wadleigh  t>.  Newhall,  (1905)  136  Fed. 
946. 

As  distinguished  from  rights  belonging 
to  state  citizenship. —  In  respect  to  citi- 
zenship, and  the  rights  and  privileges  in- 
cident thereto,  we  have  in  the  political 
system  of  this  country,  since  the  adop- 
tion of  the  Fourteenth  Amendment  to  the 
Constitution,  if  such  did  not  previously 
exist,  both  a  national  and  state  citizen- 
ship, corresponding  with  our  dual  form 


of  government,  state  and  federal,  which 
owes  allegiance  to  and  is  subject  to  the 
jurisdiction  and  entitled  to  the  protec- 
tion of  each  government  within  the  sphere 
of  their  respective  sovereignties.  U.  S. 
t>.  Patrick,  (1893)   54  Fed.  343. 

This  amendment  itself  classifies  the 
privileges  of  citizens  into  those  which 
they  have  as  "citizens  of  the  United 
States,1'  and  those  which  they  have  as 
''citizens  of  the  state  wherein  they  re- 
side." Em  p.  Kinney,  (1879)  3  Hughes 
(U.  S.)   9,  14  Fed.  Cas,  No.  7,825. 

The  rights  of  citizens  of  the  state  as 
such  are  not  under  consideration  in  this 
amendment.  They  stand  as  they  did  be- 
fore the  adoption  of  this  amendment,  and 
are  fully  guaranteed  by  other  provisions. 
U.  S.  t\  Anthony,  (1873)  11  Blatchf.  (U. 
S.)   200,  24  Fed.  Cas  .No.  14,460. 

This  clause  does  not  refer  to  citizens 
of  the  states.  It  embraces  only  citizens 
of  the  United  States.  It  leaves  out  the 
word 8  "  citizen  of  the  state,"  which  are  so 
carefully  used,  and  used  in  contradistinc- 
tion to  citizens  of  the  United  States,  in 
the  preceding  sentence.  It  places  the 
privileges  and  immunities  of  citizens  of 
the  United  States  under  the  protection 
of  the  Federal  Constitution,  and  leaves 
the  privileges  and  immunities  of  citizens 
of  a  state  under  the  protection  of  the 
state  constitution.  Cory  t?.  Carter,  ( 1874  \ 
48  Ind.  349. 
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4.  Limitations  of  the  First  Eight  Amendments.—  Bights  claimed  under 
the  first  eight  amendments,  adopted  as  restrictions  of  the  powers  of  the 
national  government,  are  not  protected  by  this  clause. 


Maxwell  t\  Dow,  (1900)  176  U.  S.  601, 
20  S.  Ct.  448,  494,  44  U.  S.  (L.  ed.)  597, 
wherein  the  court  said :  "  It  is  claimed, 
however,  that  since  the  adoption  of  the 
Fourteenth  Amendment  the  effect  of  the 
former  amendments  has  been  thereby 
changed  and  greatly  enlarged.  It  is  now 
urged  in  substance  that  all  the  provisions 
contained  in  the  first  ten  amendments, 
so  far  as  they  secure  and  recognize  the 
fundamental  rights  of  the  individual  as 
against  the  exercise  of  federal  power,  are 
by  virtue  of  this  amendment  to  be  re- 
garded as  privileges  or  immunities  of  a 
citizen  of  the  United  States,  and,  there- 
fore, the  states  cannot  provide  for  any 
procedure  in  state  courts  which  could  not 
be  followed  in  a  federal  court  because  of 
the  limitations  contained  in  those  amend- 
ments. This  was  also  the  contention 
made  upon  the  argument  in  Spies  v.  Illi- 
nois, (1887)  123  U.  S.  131,  151,  but  in 
the  opinion  of  the  court  therein,  which 
was  delivered  by  Mr.  Chief  Justice  Waite, 
the  question  was  not  decided  because  it 
was  held  that  the  case  did  not  require  its 
decision." 

Limitations  of  Fourth  and  Fifth  Amend- 
ments.— *  It  cannot  be  said  that  this 
amendment  has  the  effect  of  extending 
the  operation  of  the  Fourth  and  Fifth 
Amendments  to  the  states.  "  For,  as  was 
held  in  Minor  tx  Happersett,  (1874)  21 
Wall.  (U.  S.)  171:  'The  amendment 
(speaking  of  the  Fourteenth)  did  not 
add  to  the  privileges  and  immunities  of 
a  citizen.  It  simply  furnished  an  addi- 
tional guaranty  for  the  protection  of  such 
as  he  already  had.'  And  the  same  doc- 
trine was  held  in  the  U.  S.  v.  Cruikshank, 
(1875)  92  U.  S.  542."  9tate  t\  Atkinson, 
(1893)  40  S.  C.  371,  18  S.  E.  1021,  42 
Am.  St.  Rep.  877.  See  also  Consolidated 
Rendering  Oo.  t\  Vermont,  (1907)  207 
U.  S.  541,  28  S.  Ct.  178,  52  U.  S.  (L.  ed.) 
327,  12  Ann.  Cas.  658. 

The  exemption  from  disclosure  at  a 
witness  of  evidence  against  oneself,  guar- 
anteed by  the  Fifth  Amendment,  is  not 
one  of  the  privileges  or  immunities  of  a 
citizen  of  the  United  States  protected  by 
the  Fourteenth  Amendment.  Twining  t?. 
New  Jersey,  (1908)  211  U.  S.  78,  29 
S.  Ct.  14,  53  U.  S.  (L.  ed.)  97. 

Right  to  keep  and  bear  arms. —  It  is 
only  the  privileges  and  immunities  of  citi- 
zens of  the  United  States  that  this  clause 
was  intended  to  protect.  A  state  may 
pass  laws  to  regulate  the  privileges  and 
immunities  of  its  own  citizens,  providing 


that  in  so  doing  it  does  not  abridge  their 
privileges  and  immunities  as  citizens  of 
the  United  States,  and  a  state,  unless 
restrained  by  its  own  constitution,  has 
the  power  to  regulate  or  prohibit  associa- 
tions and  meetings  of  the  people,  except 
in  a  case  of  peaceable  assembly,  to  per- 
form the  duties  or  exercise  the  privileges 
of  citizens  of  the  United  States.  Presser 
v.  Illinois,  (1886)  116  U.  S.  266,  6  S.  a 
580,  29  U.  &  (In  ed.)  615,  holding  that 
a  statute  declaring  that  certain  able- 
bodied  men  should  be  subject  to  military 
duty,  and  providing  that  "it  shall  not 
be  lawful  for  any  body  of  men,  whatever, 
other  than  the  regular  organized  volun- 
teer militia  of  this  state,  and  the  troops 
of  the  United  States,  to  associate  them- 
selves together  as  a  military  company  or 
organization,  or  to  drill  or  parade  with 
arms  in  any  city,  or  town,  or  this  state, 
without  the  license  of  the  governor  there- 
of, which  license  may  at  any  time  be  re- 
voked," is  valid. 

To  be  confronted  with  witnesses.— It 
is  not  one  of  the  privileges  or  immunities 
of  a  citizen  of  the  United  States  to  be 
confronted  with  the  witnesses  against  him 
in  a  state  court,  and  a  legislature  may 
provide  that  a  defendant  appearing  by 
counsel  may  be  tried  for  a  misdemeanor 
in  his  absence.  People  t?.  Welsh,  ( 1903 1 
88  App.  Div.  66,  84  N.  Y.  S.  703.  See 
also  People  t>.  Fish,  (1891)  125  N.  Y. 
151,  26  N\  E.  319. 

A  trial  by  jury  in  suits  at  common 
law  pending  in  the  state  courts  is  not  a 
privilege  or  imnlunity  of  national  citi- 
zenship which  the  states  are  forbidden  by 
this  amendment  to  abridge.  Walker  ft 
Sauvinet,  (1875)  92  U.  S.  92,  23  U.  S. 
(L.  ed.)   678. 

Cruel    and    unusual    punishments,— A 

state  statute  providing  for  the  solitary 
confinement  of  one  who  has  been  con- 
demned to  death  is  not  invalid  as  im- 
posing a  cruel  and  unusual  punishment 
McElvaine  t\  Brush,  (1891)  142  U.  S. 
158,  12  S.  Ct.  156,  35  U.  S.  (L.  ed.)  971. 

A  state  statute  providing  for  the  in- 
fliction of  the  death  penalty  by  the  ap- 
plication of  electricity  is  not  such  a  cruel 
and  unusual  punishment  as  to  abridge 
the  privileges  and  immunities  of  citizens. 
In  re  Kemmler,  (1890)  136  U.  S.  449,  10 
S.  Ct.  930,  34  U.  S.    (L.  ed.)    519. 

In  CNeil  r.  Vermont,  (1892)  144  U.  8. 
323,  12  S.  Ct.  693,  36  U.  S.   (L.  ed.)  450, 


Amend.  XIV,  sec.  1] 


CONSTITUTION 


589 


Justice  Field,  in  a  dissenting  opinion, 
said  that  the  Fourteenth  Amendment  has 
made  the  Eighth  Amendment  applicable 
to  the  state. 

The  right  of  freedom  of  speech,  and  the 
other  rights  enumerated  in  the  first  eight 
articles  of  the"  amendments  to  the  Con- 
stitution of  the  United  States,  are  the 
privileges  and  immunities  of  citizens  of 
the  United  States;  they  are  secured  by 
the  Constitution,  and  Congress  has  the 
power  to  protect  them  by  appropriate 
legislation.  U.  S.  v.  Hall,  (1871)  3  Chi- 
cago Leg.  N.  260,  26  Fed.  Cas.  No.  15,282, 


wherein  the  court  said  that  the  privilege* 
and  immunities  of  citizens  of  the  United 
States  here  referred  to  "are  undoubtedly 
those  which  may  be  denominated  funda- 
mental; which  belong  of  right  to  the 
citizens  of  all  free  states,  and  which  have 
at  all  times  been  enjoyed  by  the  citizens 
of  the  several  states  which  compose  this 
Union  from  the  time  of  their  becoming 
free,  independent,  and  sovereign.  Among 
these  are  those  which  in  the  Constitution 
are  expressly  secured  to  the  people,  either 
as  against  the  action  of  the  federal  or 
state  governments." 


5.  State  Control  over  Court  Procedure  —  a.  Regulating  Right  to  Sue 
on  Cause  of  Action  Arising  in  Another  State. —  Where  a  statute  m  one 
state  gives  a  right  of  action  to  the  widow  or  personal  representative  for 
wrongful  death  in  that  state,  the  privileges  and  immunities  of  a  widow  of  a 
citizen  of  that  state  who  was  killed  therein,  are  not  abridged  by  being 
denied  the  right  to  sue  on  that  cause  of  action  in  the  courts  of  another 
state  under  a  statute  providing  that  "  whenever  the  death  of  a  citizen  of 
this  state  has  been  or  may  be  caused  by  a  wrongful  act,  neglect  or  default 
in  another  state,  territory  or  foreign  country,  for  which  a  right  to  main- 
tain an  action  and  recover  damages  in  respect  thereof  is  given  by  a  statute 
of  such  other  state,  territory  or  foreign  country,  such  right  of  action  may  be 
enforced  in  this  state  within  the  time  prescribed  for  the  commencement  of 
such  action  by  the  statute  of  such  other  state,  territory  or  foreign  country, ' ' 
as  the  deceased  was  not  a  citizen  of  the  state  and  the  cause  of  action  did  not 
arise  there. 

Chambers  v.  Baltimore,  etc.,  R.  Co.,  (1907)  207  U.  S.  142,  28  S.  Ct.  34,  52  U.  S. 
1L.  ed.)  143. 

b.  Right  of  Nonresident  to  Sue  in  the  Courts. — "  The  right  to  sue 
and  defend  in  the  courts  is  the  alternative  of  force.  In  an  orgianized  society 
it  is  the  right  conservative  of  all  other  rights,  and  lies  at  the  foundation  of 
orderly  government.  It  is  one  of  the  highest  and  most  essential  privileges 
of  citizenship,  and  must  be  allowed  by  each  state  to  the  citizens  of  all  other 
states,  to  the  precise  extent  that  it  is  allowed  to  its  own  citizens.  Equal- 
ity of  treatment  in  this  respect  is  not  left  to  depend  upon  comity  between 
the  states,  but  is  granted  and  protected  by  the  Federal  Constitution.' * 


Chambers  t>.  Baltimore,  etc.,  R.  Co., 
(1907)  207  TJ.  S.  142,  28  S.  Ct.  34,  52 
TJ.  S.  (L.  ed.)  143,  wherein  the  court 
said  further:  "But,  subject  to  the  re- 
strictions of  the  Federal  Constitution, 
the  state  may  determine  the  limits  of  the 
jurisdiction  of  its  courts,  and  the  char- 
acter oi  the  controversies  which  shall  be 


heard  in  them.  The  state  policy  decides 
whether  and  to  what  extent  the  state  will 
entertain  in  its  courts  transitory  actions, 
where  the  causes  of  action  have  arisen 
in  other  jurisdictions.  Different  states 
may  have  different  policies  and  the  same 
state  may  have  different  policies  at  differ- 
ent  times.    But  any  policy  the  state  may 
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choose  to  adopt  must  operate  in  the  same  begin  actions  in  the  courts  are  given  to 

nay   on    its   own    citizens    and   those    of  its  own  citizens  and  withheld  from  the 

other  states.     The  privileges  which  it  af-  citizens  of  other  states  is  void,  because  in 

fords  to  one  class  it  must  afford  to  the  conflict    with    the    supreme    law   of   the 

other.     Any  law  by  which  privileges  to  land." 

c.  Attachments  Against  Nonresidents. — A  statute  providing  for  the 
issuance  of  an  attachment  against  a  nonresident  is  not  in  conflict  with  this 
clause. 

Pyrolusite  Manganese  Co.  v.  Ward,  (1884)  73  Ga.  491. 

d.  Authorizing  One  Person  to  Sue  the  State. — A  statute  authorizing  a 
certain  named  person  to  bring  a  suit  against  the  state  for  the  purpose  of 
settling  all  controversies  arising  out  of  a  particular  transaction  is  not  invalid 
as  granting  to  him  a  special  privilege,  namely,  that  of  the  right  to  sue  the 
state. 

Apfelbacher  <?.  State,  (1915)    160  Wis.  565,  152  N.  W.  144. 

•  e.  Appointment  op  Guardians  op  Minors  Having  Living  Parents.— A 
statute  providing  for  the  appointment  of  guardians  by  the  Superior  Court 
for  the  persons  of  minors  residing  in  the  state  who  have  no  guardians 
legally  appointed  by  will  or  deed  is  not  invalid  as  depriving  parents  and 
children,  in  cases  where  the  parents  have  been  deprived  of  the  custody  of 
their  children,  of  the  rights,  privileges,  and  immunities  of  the  citizens  of 
the  United  States. 

Wadleigh  r.  NewhaH,  (1905)  136  Fed.  948. 

/.  Right  op  Asylum  Against  Unlawful  Abduction  op  Fugitive. —  The 
right  of  asylum  in  a  state  to  which  a  fugitive  from  justice  has  fled  is  not  a 
right  of  privilege  or  immunity  which  he  can  claim  as  against  an  unlawful 
abduction  to  a  state  in  which  an  indictment  is  pending  against  him. 

Mahon  v.  Justice,  (1888)  127  U.  S.  707,  8  S.  Ct.  1204,  32  U.  S.  (L.  ed.)  283, 
affirming  (1888)   34  Fed.  530. 

g.  Statutory  Presumption  Against  Railroad. — A  statute  which,  in 
an  action  against  a  railroad  for  injuries,  puts  the  presumption  against  the 
company  is  not  unconstitutional  as  imposing  upon  it  a  presumption  which  is 
not  enforced  against  private  citizens.  Such  a  presumption  obtained  at  com- 
mon law  and  had  been  the  law  of  England  and  of  this  country  prior  to  the 
statute,  and  it  puts  no  greater  hardship  upon  a  particular  railroad  than 
upon  anybody  else  engaged  in  the  same  business. 

Aufuata,  etc.,  R,  Co.  t?.  Randall,  ( 18S7)  79  Ga.  314,  4  S,  K  674, 
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h.  Regulation  of  Juries —  (.1)  Power  of  State  to  Prescribe  Qualifica- 
tions.—  No  person,  charged  with  a  crime  involving  life  or  liberty,  is  entitled, 
by  virtue  of  the  Constitution  of  the  United  States,  to  have  his  race  repre- 
sented upon  the  grand  jury  that  may  indict  him,  or  upon  the  petit  jury 
that  may  try  him.  And  so  far  as  the  Constitution  of  the  United  States  is 
concerned,  service  upon  grand  and  petit  juries  in  the  courts  of  the  several 
states  may  be  restricted  to  citizens  of  the  United  States.  It  rests  with  each 
state  to  prescribe  such  qualifications  as  it  deems  proper  for  jurymen,  taking 
care  only  that  no  discrimination,  in  respect  to  such  service,  be  made  against 
any  class  of  citizens  solely  because  of  their  race. 

In  re  Shibuya  Jugiro,  (1891)  140  U.  S.  the  trial  judge  in  the  formation  of  a  jury 
297,  11  S.  Ct.  770,  35  U.  S.   (L.  ed.)  510.      does  not  deny  the  defendant  any  of  his 

privileges  or  immunities  as  a  citizen  of 

A  statute  which  prohibits  the  appel-  the  United  States.  Deaton  r.  Com., 
late  court  from  reviewing  the  action  of       (1914)    157  Ky.  308,  163  S.  W.  204. 

(2J  Statute  Relating  to  Opinion  of  Juror. — A  state  statute,  as  construed 
by  the  state  court  to  mean  that  "  although  a  person  called  as  a  juryman 
may  have  formed  an  opinion  based  upon  rumor  or  upon  newspaper  state- 
ments, but  has  expressed  no  opinion  as  to  the  truth  of  the  newspaper  state- 
ment, he  is  still  qualified  as  a  juror  if  he  states  that  he  can  fairly  and 
impartially  render  a  verdict  thereon  in  accordance  with  the  law  and  the 
evidence,  and  the  court  shall  be  satisfied  of  the  truth  of  such  statement/' 
does  not  abridge  the  privileges  or  immunities  of  citizens. 

Spies  v.  Illinois,   (1887)    123  U.  S.  168,  8  S.  Ct.  21,  22,  31  U.  S.   (L.  ed.)   80. 

(3)  Authorizing  Trial  by  Eight  Jurors. —  This  provision  does  not  limit 
the  power  of  the  state  as  to  the  establishment  of  courts  or  other  tribunals, 
or  as  to  the  modes  of  procedure  in  them,  and  a  provision  in  a  state  constitu- 
tion declaring  that  in  capital  cases  the  right  of  trial  by  jury  shall  remain 
inviolate,  and  that  in  courts  of  general  jurisdiction,  except  in  capital  cases, 
a  jury  shall  consist  of  eight  jurors,  is  valid. 

State  t\  Bates,  (1896)  14  Utah  298,  47  Pac.  78,  43  L.  R.  A.  33.  See  also  State 
t>.  Carrington,  (1897)   15  Utah  480,  50  Pac.  526. 

(4)  Exclusion  of  Negroes  from  Jury. —  The  exclusion  from  the  general 
venire  of  all  people  of  the  African  race,  on  account  of  their  color  or  race, 
would  be  an  abridgment  of  the  rights  of  such  citizens,  within  the  meaning 
of  this  amendment. 

State  r.  Joseph,  (1899)  45  La.  Ann.  906.  12  So.  934. 

(5)  Right  of  Mongolians  to  Serve  as  Jurors. — A  statute  providing  that 
"  every  qualified  elector  of  the  state    •    •    •    is  a  qualified  juror  of  the 
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county  in  which  he  resides/ '  does  not  deprive  a  Mongolian  of  any  right 
secured  by  the  Constitution,  laws,  or  treaty.  The  privilege,  or  duty,  of 
being  a  juror  is  not  always  an  incident  of  citizenship.  There  are  citizens  of 
the  United  States  that  are  in  the  respective  states  denied  the  right  to  sit 
as  jurors  in  the  trial  of  civil  or  criminal  cases. 
State  i?.  Ah  Chew,   (1881)   16  N-ev.  58. 

(6)  Right  to  Have  Women  on  Jury, — A  jury  composed  exclusively  of 
male  persons  when  the  constitution  of  the  state  requires  that  women,  equally 
with  men,  shall  be  subject  and  eligible  to  jury  duty  where  they  possess  the 
same  qualifications  as  men,  does  not  deprive  a  male  defendant  of  a  right  or 
privilege  of  having  members  of  the  opposite  sex  as  well  as  those  of  his  own 
sex  to  determine  his  rights. 

McKinney  v.  State,   (1892)   3  Wyo.  724,  30  Pac.  293,  16  L.  R.  A.  710. 

i.  Prohibiting  Setting  Aside  Verdicts. — A  statute  which  forb'ds  the 
setting  aside  of  a  verdict  as  being  against  the  weight  of  evidence,  when  three 
verdicts  upon  the  facts  in  favor  of  the  same  party  have  been  rendered,  does 
not  amount  to  an  arbitrary  deprivation  of  the  rights  of  the  citizen. 

Louisville,  etc.,  R.  Co.  v.  Woodson,  (1890)  134  U.  S.  623,  10  S.  Ct.  628,  33  U.  S. 
(L.  ed.)   1032. 

j.  Resentence  After  Serving  Part  of  Illegal  Sentence. —  One  who 
has  been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the 
person  and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 
a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be 
resentenced  if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original 
sentence  was  unlawful,  and  in  so  doing  the  privileges  and  immunities  of 
the  defendant  as  a  citizen  of  the  United  States  have  not  been  abridged. 

Com.  v.  Murphy,  (1899)  174  Mass.  370,  54  N.  E.  860,  75  Am.  St.  Rep.  353,  48 
L.  R.  A.  393. 

k.  Right  of  Appeal. — A  statute  regulating  local  option  elections  which, 
after  providing  for  a  contest  of  such  election  by  five  legal  voters  of  any 
political  division  in  which  an  election  shall  have  been  held  as  provided  for 
in  that  act,  provides:  "  The  county  court  shall  have  final  jurisdiction  to 
hear  and  determine  the  merits  of  such  cases, ' '  and  so  denies  the  right  to 
an  appeal  from  the  judgment'of  the  county  court,  is  valid. 

Saylor  i?.  Duel,   (1908)   236  111.  429,  86  N.  E.  119,  19  L.  R.  A.   (N.  S.)   377. 

6.  Bcognition  of  Racial  Distinctions  (see  also  Exclusion  of  Negroes 
from  Jury,  supra,  p.  591 )— a.  Prohibiting  Marriage  of  White  and  Colobed 
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Persons. —  The  marriage  relation  is  a  civil  institution  and  controlled  by 
each  state  within  its  own  territorial  limits.  A  state  statute  which  provides 
that  "  the  marriage  relation  between  white  persons  and  persons  of  African 
descent  is  forever  prohibited,  and  such  marriages  shall  be  null  and  void," 
does  not  abridge  the  privileges  or  immunities  of  a  citizen. 


In  re  Hobbs,  (1871)  1  Woods  (U.  S.) 
537,  12  Fed.  Cas.  No.  (5.550,  as  to  a 
Georgia  statute.  See  also  State  v.  Gib- 
son, (1871)  30  Ind.  389;  State  v.  Jack- 
son, (1883)  80  Mo.  175.  But  see  Hart 
v.  Hobs,    (1874)    26  La.  Ann.  90. 

The  privilege  of  marriage  is  one  which 
a  person  has  as  a  member  of  society  and 
as  a  citizen  of  the  state,  and  not  one 
which  he  has  by  virtue  of  the  state  in 
which  he  resides  being  a  member  of  the 
American  Union.  Ex  p.  Kinney,  (1879)  3 
Hughes  (U.  8.)  9,  14  Fed.  Cas.  No. 
7,825. 

A  Tennessee  statute  forbidding  inter- 
marriage of  white  persons  with  negroes, 
mulattoes,  or  persons  of  mixed  blood  de- 
scended from  a  negro,  to  the  third  genera- 


tion inclusive,  and  their  living  together 
as  man  and  wife,  is  valid.  Lonas  v. 
State,    (1871)    3  Heisk.    (Tenn.)    300. 

A  Texas  statute  providing  that  "  if  any 
white  person  shall,  within  this  state, 
knowingly  marry  a  negro,  or  a  person  of 
mixed  blood  descended  from  negro  an- 
cestry to  the  third  generation  inclusive, 
though  one  ancestor  of  each  generation 
may  have  been  a  white  person,  or,  hav- 
ing" so  married  in  or  out  of  the  state, 
shall  continue  within  this  state  to  co- 
habit with  such  negro  or  such  descendant 
of  a  negro,  he  or  she  shall  be  punished 
by  confinement  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years," 
was  not  rendered  void  by  .the  adoption  of 
this  amendment.  Frasher  v.  State,  ( 1877 ) 
3  Tex.  App.  264. 


b.  Separate  Schools  for  White  and  Colored  Children. —  A  state 
statute  which  authorizes  the  maintenance  of  separate  schools  for  white  and 
colored  children  does  not  abridge  the  privileges  and  immunities  of  citizens 
of  the  United  States. 


People  v.  Gallagher,  (1883)  93  Hf.  Y. 
438,  affirming  (Brooklyn  City  Ct.  Gen. 
T.  1882)  11  Abb.  N.  Cas.  (N.  Y.)  187. 
See  also  Cory  v.  Carter,  (1874)  48  Ind. 
344;  People  a  Easton,  (Supm.  Ct.  1872) 
13  Abb.  Pr.  N.  S.  (N.  Y.)  159. 

A  state  act  providing  "that  it  shall 
be  lawful  for  the  county  school  board  of 
any  county  in  the  state  to  establish  one 
agricultural  .high  school  in  the  county 
for  the  purpose  of  instructing  the  white 
youth  of  the  county  in  high  school 
branches,  theoretical,  and  practical  agri- 
culture, and  in  such  other  branches  as 
the  board  hereinafter  provided  for  may 
make  a  part  of  its  curriculum/'  and  fur- 
ther providing  that  the  board  of  super- 
visors of  any  county,  where  an  agricul- 
tural high  school  has  been  established 
by  the  county  school  board,  shall  have 
the  power,  if  necessary,  to  levy  a  tax  on 
the  taxable  property,  is  in  violation  of 
the  clause  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens. 
McFarland  v.  Going,  (1909)  96  Miss.  67, 
50  So.   493. 

'    11  F.  &  A— 20 


The  privilege  granted  by  the  law  of  the 
state  of  attending  public  schools  main- 
tained at  the  expense  of  the  state  is  not 
a  privilege  or  immunity  appertaining  to 
a  citizen  of  the  United  States  as  such, 
and  it  necessarily  follows,  therefore,  that 
no  person  can  lawfully  demand  admission 
as  a  pupil  in  any  such  school  because  of 
the  mere  status  of  citizenship.  Ward  v. 
Flood,  (1674)  48  Cal.  49. 

The  language  of  the  clause,  taken  in 
connection  with  other  provisions  of  the 
amendment,  and  of  the  Constitution  of 
which  it  forms  a  part,  affords  strong 
reasons  for  believing  that  it  includes  only 
such  privileges  or  immunities  as  are  de- 
rived from,  or  recognized  by,  the  Consti- 
tution of  the  United  States.  A  broader 
interpretation  opens  into  a  field  of  con- 
jecture limitless  as  the  range  of  specula- 
tive theories,  and  might  work  such  limi- 
tations of  the  power  of  the  states  to  man- 
age and  regulate  their  local  institutions 
and  affairs  as  were  never  contemplated  by 
the  amendment.  State  t>.  McCann,  (1871) 
21  Ohio  St.  209. 


594  CONSTITUTION-  [Amend.  XIV,  sbc.  1 

c.  Validating  Gifts  Made  for  Education  of  White  Persons. —  The 
continued  operation  of  a  state  statute,  making  valid  every  gift,  etc.,  made 
for  the  education  of  white  persons  within  the  state,  enacted  before  the  adop- 
tion of  this  constitutional  amendment,  does  not  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States. 

Kir.naird  r.  Miller..   (1874)   25  Gratt.   (Va.)    118. 

d.  Separate  Coach  Law. — A  statute  requiring  separate  coaches  or  com- 
partments for  white  and  colored  passengers  does  not  violate  this  amend- 
ment. 

Ohio    Valley    Ry.    t\    Lander,    (1898)       186  Fed.  966;  Chesapeake,  etc.,  R.  Co.  9. 
104  Ky.  431,  47  S.  W.  344,  882.     See  also       Com.,  (Ky.  1899)  51  S.  W.  160. 
McCabe  v.  Atchison,  etc.,  R.  Co.,   (1911) 

e.  Bastardy  Law  Relating  Only  to  White  Women. — A  statute  pro- 
vides that  any  magistrate,  upon  receiving  information  that  "  any  white 
woman  "  has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant  " 
for  her  apprehension,  and  when  she  is  brought  before  him,  "  require  her 
to  give  security  to  indemnify  the  county  from  any  charge  that  may  accrue 
by  means  of  such  child,  and  upon  neglect  or  refusal  shall  commit  her  to  the 
custody  of  the  sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give 
such  security.' '  But  if  she  discloses  on  oath  the  father  of  the  child,  then  it  is 
made  the  duty  of  the  magistrate  "  to  discharge  her,"  and  to  cause  the 
father  to  be  arrested  and  "  to  give  security  in  the  sum  of  eighty  dollars  to 
indemnify  the  county  from  all  charges  that  may  arise  from  the  maintenance 
of  the  child."  By  another  section,  every  constable  who  may  have  knowledge 
of  "  any  white  woman  "  having  an  illegitimate  child,  is  required  "  to  give 
information  thereof  to  some  justice  of  the  peace  of  the  county. ' '  Proceed- 
ings are  thereupon  had  against  the  person  charged  with  being  the  father. 
Such  a  statute  does  not  conflict  with  this  clause. 

Plunkard  v.  State,  (1887)  67  Md.  370,  10  Atl.  226,  309. 

/.  Legislation  Directed  Against  Chinese —  (1)  Prohibiting  Employ- 
ment by  Corporations. — A  state  constitution  provides  that  "  no  corporation 
now  existing,  or  hereafter  formed,  under  the  laws  of  this  state,  shall,  after 
the  adoption  of  this  constitution,  employ,  directly  or  indirectly,  in  any 
capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass  such  laws 
as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this 
mandate,  the  legislature  passed  an  Act  entitled  "An  Act  to  amend  the 
Penal  Code  by  adding  two  new  sections  thereto,  to  be  known  as  sections  178 
and  179,  prohibiting  the  employment  of  Chinese  by  corpora  turns/ *    The 
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object,  and  the  only  object,  to  be  accomplished  by  the  state  constitutional 
and  statutory  provisions  in  question  is  manifestly  to  restrict  the  right  of 
the  Chinese  residents  to  labor,  and  thereby  deprive  them  of  the  means  of 
living,  in  order  to  drive  out  those  now  within  the  state,  and  prevent  others 
from  coming  there ;  and  this  abridges  their  privileges  and  immunities. 

In  re  Tiburcio  Parrott,   (1880)    1  Fed.  499. 

(2)  Prohibiting  Laundry  Business. —  A  city  ordinance  which  makes  it  an 
offense  to  keep  a  laundry,  wherein  clothes  are  cleansed  for  hire,  within  the 
limits  of  the  larger  part  of  a  city,  without  regard  to  the  character  of  the 
structures  or  the  appliances  used  for  the  purpose,  or  the  manner  in  which 
the  occupation  is  carried  on,  violates  this  clause. 

In  re  Sam   Kee,    (1887)    31   Fed.   680.  public  laundry  or  wash -house,  where  ar- 

See  also  In  re  Hong  Wah,  (1897)  82  Fed.  tides  are  cleansed  for  hire,  within  cer- 

623;   Stockton  Laundry  Case,    (1886)    26  tain   named  limits,  without  having  first 

Fed.  611.  obtained  a  certificate  from  the  health  offi- 
cer   that    the    premises    are    sufficiently 

Requiring  health  certificate. — A  munic-  drained,  and  that  the  business  can  be 
ipal  ordinance  declaring  that  "  no  person  carried  on  without  injury  to  the  sanitary ' 
or  persons  owning  or  employed  m  the  condition  of  the  neighborhood,  and  a  cer- 
public  laundries  or  public  wash-houses  tificate  from  the  board  of  fire  wardens, 
provided  for  in  section  1  of  this  order  that  the  heating  appliances  are  in  good 
shall  wash  or  iron  clothes  between  the  condition,  and  that  their  use  is  not  dan- 
hours  of  ten  o'clock  p.  M.  and  six  o'clock  gerous  to  the  surrounding  property,  does 
A-  m.,  nor  upon  any  portion  of  that  day  not  abridge  the  privileges  or  immunities 
known  as  Sunday/'  and  declaring  it  to  be  of  citizens  of  the  United  States.  JSto  p. 
unlawful  for  any  person  to  establish,  Moynier,  (1884)  65  Cal.  34,  2  Pac:  728. 
maintain,  or  carry  on  the  business  of  a 

7.  Regulating1  Manufacture  and  Sale  of  Goods — a.  Intoxicating 
Liquors. —  A  state  statute  which,  as  construed  by  the  Supreme  Court  of 
that  state,  provides  that  intoxicating  liquors  may  be  manufactured  and 
sold  within  the  state  for  chemical,  medicinal,  culinary,  and  sacramental 
purposes,  but  for  no  other  —  not  even  for  the  purpose  of  transportation 
beyond  the  limits  of  the  state  —  is  within  the  police  power  of  the  state  and 
in  the  regulation  of  commerce.  A  state  has  the  right  to  prohibit  or  restrict 
the  manufacture  of  intoxicating  liquors  within  her  limits;  to  prohibit  all 
sale  and  traffic  in  them  in  said  state ;  to  inflict  penalties  for  such  manu- 
facture and  sale,  and  to  provide  regulations  for  the  abatement  as  a  com- 
mon nuisance  of  the  property  used  for  such  forbidden  purposes ;  and  such 
legislation  by  a  state  is  a  clear  exercise  of  her  undisputed  police  power, 
which  does  not  abridge  the  privileges  or  immunities  of  citizens. 

Kidd  «?.  Person,    (1888)    128  U.  S.   16,  104;  State  v.  G Her,  (1913)  4  Boyee  (Del.) 

9  S.  Ct/6,  32  U.  S.  (L.  ed.)  346,  affirming  322,  88  Atl.  579;  Cureton  t>.  State,  (1911) 

Pearson   v.   International    Distillery    Co.,  135  Ga.  660,  70  S.  E.  332,  49  L.  R.  A. 

(1887)  72  la.  348,  34  N.  W.  1.    See  also  (N.  9.)    182;   Loeb  v.  Jennings,    (1910) 

Van   Winkle   v.   State,    (1914)    4   Boyce  133  Ga.  796,  67  S.  £.  101,  18  Ann.  Cas. 

(DaL)  678,  91  AU.  385,  Ann.  Cas.  1916D  376. 
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A  state  may  absolutely  prohibit  the 
manufacture  or  sale  of  intoxicating 
liquors.  Kansas  t\  Bradley,  (1885)  26 
Fed.  290. 

An  act  in  Alabama  making  it  unlaw- 
ful to  bring  liquor  into  the  state  or  to 
deliver  or  receive  liauor  thus  brought  in 
or  to  sell  or  keep  it  for  sale,  does  not  vio- 
late the  Fourteenth  Amendment  provid- 
ing that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens'  of  the  United 
States.  Southern  Exp.  Co.  v.  Whittle, 
(1915)   194  Ala.  406,  69  So.  652. 

A  local  option  law  making  a  county 
the  unit  for  holding  elections  thereunder 
does  not  violate  the  clause  in  the  Four- 
teenth Amendment  prohibiting  any  state 
from  making  or  enforcing  any  law  which 
abridges  the  privileges  of  the  citizen. 
McAuliffe  v.  Helm,  (1914)  157  Ky.  626, 
163  S.  W.  1091. 

An  act  making  it  unlawful  to  issue 
a  license  or  permit  to  any  person  to  sell 
or  give  away  intoxicating  liquors,  except 
when  a  majority  of  the  adult  white  in- 
habitants of  a  town  or  city  have  signed 
a  petition  to  the  county  court  within 
which  the  town  or  city  is  situated  asking 
that  license  be  issued  for  that  town  or 
city,  and  provided  the  county  voted  "for 
license "  at  the  last  general  election,  is 
not  in  conflict  with  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States,  as  the  right  to  engage  in  selling 
intoxicating  liquors  is  not  one  of  the 
privileges  or  immunities  given  to  citi- 
zens of  the  United  States  which  the  states 
are  forbidden  to  abridge,  and  as  the  regu- 
lation of  the  liquor  traffic  is  wholly  within 
the  control  of  the  state  through  the  exer- 
cise of  its  police  power,  even  to  the  ex- 
tent of  total  prohibition.  McClure  v.  Topf, 
(1914)   112  Ark.  34S,  166  S.  W.  174. 

Making  exceptions. —  "An  act  to  li- 
cense manufacturers  and  rectifiers  of  in- 


toxicating liquors  and  wholesale  and  re- 
tail dealers  in  such  liquors,  except  wines 
and  spirits  produced  from  grapes  or  fruits 
grown  in  the  State  of  Missouri,  and  ex- 
cept social,  commercial  or  other  clubs,  and 
druggists  and  pharmacists  and  licensed 
dramshop-keepers  and  to  provide  penal- 
ties for  a  violation  thereof,"  does  not 
violate  the  clause  in  the  Fourteenth 
Amendment,  §  1,  relating  to  the  privileges 
and  immunities  of  citizens  of  the  several 
states.  State  v.  Parker  Distilling  Co., 
(1911)    236   Mo.   219,    139   S.  W.  453. 

The    South    Carolina    Dispensary   Act 

prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  as  a  beverage  within 
the  state,  except  as  therein  provided,  is 
valid.  As  the  manufacture  and  sale  can 
be  entirely  prohibited,  they  can  be  pro- 
hibited unless  certain  rules  are  complied 
with.  Cantini  t?.  Tillman,  (1893)  54  Fed. 
973. 

Employment  of  women  in  bar  rooms.— 
A  municipal  ordinance  which  forbids  any 
female  not  having  a  license  permitted  by 
law,  to  sell,  offer,  procure,  furnish,  or 
distribute  any  liquors  or  drinks,  where 
intoxicating  liquors  are  sold,  does  not  de- 
prive them  of  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Ho- 
boken  t>.  Goodman,  (1902)  68  N.  J.  h. 
218,  51  Atl.  1092. 

Regulating  selling  or  giving  liquor 
within  one  mile  from  Soldiers'  Home.— 
A  Michigan  statute  which  provides  that  it 
shall  not  be  lawful  to  establish  or  main- 
tain a  saloon  or  other  place  of  entertain- 
ment in  which  intoxicating  liquors  are 
sold,  or  kept  for  sale,  within  one  mile 
of  the  Soldiers'  Home,  and  also  prohibits 
the  sale  or  giving  of  li<ruor  to  a  soldier, 
sailor,  or  marine  who  is  an  inmate  or 
employee  of  such  home,  within  the  same 
distance,  is  a  reasonable  regulation. 
Whitney  v.  Grand  Rapids  Tp.,  (1888)  71 
Mich.  234,  39  N.  W.  40. 


Legislation  by  a  itate  prohibiting  the  manufacture  within  her  limits  of 
intoxicating  liquors,  to  be  there  sold  or  bartered  for  general  use  as  a  bever- 
age, does  not  necessarily  infringe  any  privilege  or  immunity  secured  by 
the  Constitution  of  the  United  States.  Such  legislation  rests  upon  the 
acknowledged  right  of  the  states  to  control  their  purely  internal  affairs, 
and  in  so  doing  to  protect  the  health,  morals,  and  safety  of  their  people  by 
regulations  that  do  not  interfere  with  the  execution  of  the  powers  of  the 
general  government  or  violate  rights  secured  by  the  Constitution  of  the 
United  States. 

Mugler  t>.  Kansas,  (1887)   123  U.  S.  367,  8  S.  Ct.  273,  31  U.  S.  (L.  ed.)  209. 
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The  right  to  sell  intoxicating  liquors,  so  far  as  such  a  right  exists,  is  not  one 
of  the  rights  growing  out  of  citizenship  in  the  United  States. 

A  statute  authorising  injunctions  to 
issue  against  the  sale  of  intoxicating  liq- 
uors and  for  punishing  violations  thereof 
as  contempts  of  court,  is  valid.  Brown 
V.  Powers,  (la.  1912)  134  N.  W.  73; 
Brown  a  Powers,  (1910)  146  la.  729, 
125  N.  W.  833. 

Prohibiting  sale  by  druggists.— A  mu- 
nicipal ordinance,  providing:  "  Be  it  fur- 
ther ordained  by  the  authority  aforesaid 
that  it  shall  be  unlawful  to  sell  liquors  at 
wholesale  or  retail  in  connection  with 
drugs  or  in  drug  stores:  provided  that 
the  compounding  of  liquors  with  drugs  as 
parts  of  prescriptions,  bona  fide,  made  by 
reputable  physicians  in  the  treatment  of 
disease,  shall  not  constitute  a  violation  of 
this  ordinance,"  does  not  abridge  the  privi- 
leges and  immunities  of  a  wholesale  and 
retail  dealer  in  drugs.  Jacobs  Pharmacy 
Co.  f>.  Atlanta,  (1898)   89  Fed.  245. 

Prohibiting  sale  of  liquors  in  certain  lo- 
calities.—  A  state  statute  which  absolutely 
forbids  the  sale  of  spirituous  liquors  out- 
side the  limits  of  incorporated  cities, 
towns,  and  villages,  while  in  a  subsequent 
section  it  provides  for  the  granting  of 
license  to  sell  such  liquors  within  the 
limits  of  incorporated  cities,  towns,  and 
villages,  does  not  abridge  the  privileges 
and  immunities  of  citizens  of  the  United 
States.  State  v.  Berlin,  (1884)  21  S.  O. 
294. 

Prohibiting  sale  of  liquors  to  Indians. — 
A  Minnesota  statute  which  provides  that 
"whoever  sells  *  *  *  any  spirituous 
liquors  or  wines  to  any  Indian  within  this 
state  shall  on  conviction  thereof  be  pun- 
idied,"  etc.,  was  held  to  be  valid,  as  ap- 
plied to  one  who  was  by  blood  an  American 
Indian,  formerly  belonging  -to  the  Sis- 
seton  and  Wahpeton  band  of  Sioux 
Indians,  but  who  had  severed  all  his  rela- 
tions with  his  tribe,  adopted  the  habits 
and  customs  of  civilization,  and  taken  up 
an  allotment  of  land  in  severalty,  under 
the  provisions  of  the  United  States  "  Land 
in  Severalty  Act,"  of  Feb.  8,  1887,  and 
thereby  become  a  citizen  of  the  United 
States,  as  well  as  of  the  state  in  which 
he  resided.  State  v.  Wise,  (1897)  70 
Minn.  99,  72  N.  W.  843. 

An  Iowa  statute  enacts  that  "  any  citi- 
zen of  the  state,  except  hotel  keepers, 
keepers  of  saloons,  eating  houses,  grocery 
keepers,  and  confectioners,  is  hereby  per- 
mitted, within  the  county  of  his  residence, 
to  buy  and  sell  intoxicating  liquors  for 
mechanical,  medicinal,  culinary,  and  sacra- 
mental purposes  only,  provided  he  shall 
first   obtain   permission   from  the  board 


Bartemeyer  t?.  Iowa,  (1873)  18  WaU. 
138,  21  U.  S.  (Lu  ed.)  929.  See  also 
Cronin  v.  Adams,  (1904)  192  U.  S.  114, 
24  S.  Ct.  219,  48  U.  S.  (L.  ed.)  365; 
Cronin  v.  Denver,  (1904)  192  U.  S.  115, 
24  S.  Ct.  220,  48  U.  S.  (L.  ed.)  368; 
Foster  v.  Kansas.  (1884)  112  U.  S.  205, 
5  S.  Ct.  8,  97,  28  U.  a  (L.  ed.)  629; 
State  v.  Lindgrove,  (1895)  1  Kan.  App. 
51,  41  Pac.  688;  Trageser  t\  Gray,  (1890) 
78  Md.  250,  20  Atl.  905,  25  Am.  St.  Rep. 
587,  9  L.  R.  A.  780;  State  v.  Brennan, 
(1891)  2  S.  D.  388,  50  N.  W.  625;  Rippey 
t\  State,  (Tex.  Crim.  1903)  73  S.  W.  15; 
Danville  v.  Hatcher,  (1903)  101  Va.  527, 
44  S.  E.  723. 

There  is  no  inherent  right  in  a  citizen 
to  sell  intoxicating  liquors  by  retail. 
The  business  may  be  entirely  prohibited 
or  be  permitted  under  prescribed  condi- 
tions, and  the  manner  and  extent  of 
regulation  rest  in  the  discretion  of  the 
governing  authority  and  are  a  matter  of 
legislative  will  only.  That  officers  do 
not  exercise  the  power  conferred  upon 
them  with  wisdom  or  justice  to  the  par- 
ties affected  is  a  matter  which  does  not 
affect  the  authority  of  the  state,  nor  is 
it  one  which  can  be  brought  under  the 
cognizance  of  the  courts  of  the  United 
States.  Crowlev  v.  Christensen,  (1890) 
137  U.  S.  91,  "11  S.  Ct.  13,  34  U.  S. 
(L.  ed.)  620,  reversing  In  re  Christensen, 
(1890)    43  Fed.  243. 

The  privileges  and  immunities  of  citi- 
zens of  the  United  States  are  privileges 
and  immunities  arising  out  of  the  nature 
and  essential  character  of  the  national 
government  and  granted  or  secured  by 
the  Constitution  of  the  United  States, 
and  the  right  to  sell  intoxicating  liquors 
is  not  one  of  the  rights  accruing  out  of 
such  citizenship.  Giozza  v.  Tiernan, 
(1893)  148  U.  S.  661,  13  S.  Ct.  721,  37 
U.  S.   (L.  ed.)   599. 

The  right  to  deal  in  alcoholic  stimu- 
lants is  not  an  immunity  or  privilege  se- 
cured to  any  citizen  by  this  amendment. 
Such  right  has  always  been  subject  to 
control  and  license.  Busch  p.  Webb, 
(1903)  122  Fed.  664.  See  also  In  re 
Hoover,   (1887)    30  Fed.  55. 

To  students. —  A  statute  which  forbids 
the  sale  of  liquor  to  any  student  in  at- 
tendance at  any  public  or  private  institu- 
tion of  learning  is  valid,  and  not  subject 
to  objection  because  its  effect  is  to  deny 
to  adult  students  privileges  enjoyed  by 
other  adult  citizens.  People  v.  Damm, 
( 1914)   183  Mich.  554,  149  N.  W.  1002. 


598 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


.  of  supervisors  of  the'  county  in  which  such 
business  is  conducted."  An  examination 
of  the  several  sections  of  the  statute  shows 
that  the  restrictions  were  adopted,  not 
for  the  purpose  of  securing  an  undue  ad- 
vantage to  the  citizens  of  the  state,  but 
for  the  purpose  of  preventing  violations 
of  the  prohibitory  law  of  tne  state ;  and 
although,  in  effect,  the  citizens  of  other 
states,  as  well  as  the  larger  part  of  the 
citizens  of  Iowa,  are  debarred  from  selling 
in   Iowa   liquors   to   be   resold  for   legal 


purposes,  and  in  that  sense  commerce  be- 
tween the  states  may  be  affected,  yet  this 
is  but  an  incidental  result;  and  as  the 
intent  and  purpose  of  the  restrictions,  t.  e., 
preventing  violations  of  the  prohibitory 
law,  are  within  the  police  power  of  the 
state,  it  cannot  be  held  that  the  sections 
of  the  statute  under  consideration  vio- 
late any  of  the  provisions  of  the  Federal 
Constitution.  Kohn  v.  Melcher,  (1887) 
20  Fed.  434. 


Regulating  sale  of  near  beer^  The  right  to  sell  things  in  imitation  of  or 
intended  as  a  substitute  for  spirituous  or  malt  liquors,  in  a  state  which  pro- 
hibits the  sale  of  intoxicating  liquors,  may  be  dealt  with  and  regulated 
under  the  police  power  of  the  state. 


Cassidy  v.  Wiley,  (1914)  141  Ga.  331, 
80  S.  E.  1046,  51  L.  R.  A.  (N.  S.)  128, 
1  holding  that  a  statute  which  provides  that 
"  Any  person  who  shall  sell,  or  furnish, 
keep,  or  give  away,  under  color  of  the 
license  herein  required,  any  liquor,  drink, 
or  beverage  prohibited  by  law  shall,  in 
addition   to   any  penalty  which   he   may 


otherwise  be  liable  to,  forfeit  said  license 
.  and  be  forever  disqualified  from  holding 
any  such  license  or  being  in  the  employ- 
ment of  any  person  holding  such  license; 
and  any  person  holding  such  license  who 
shall  knowingly  employ  any  person  so 
disqualified  shall  forfeit  his  license  and  be 
in   like  manner  disqualified,"  is  valid. 


Local  option  law  discriminating  in  favor  of  prohibition  vote —  A  state  local 
option  law  which,  in  the  matter  of  ordering  subsequent  elections  after  pro- 
hibition has  been  defeated  or  carried,  discriminates  in  favor  of  those  who 
vote  for  prohibition,  does  not  abridge  the  privileges  or  immunities  of 
citizens. 

Rippey  t>.  Texaa,   (1904)    193  U.  8.  509,  24  S.  Ct.  516,  48  U.  S.   (L.  ed.)   767. 

Druggists  required  to  take  out  license — A  state  statute  .providing  that 
spirituous  liquors  could  not  be  subsequently  used  in  the  preparation  of 
pharmacists'  compounds  without  the  pharmacist  first  procuring  a  drag- 
gist's  license  from  the  county  commissioners,  does  not  abridge  the  privi- 
leges and  immunities,  as  a  citizen  of  the  United  States,  of  a  licensed 
pharmacist. 


J  Gray  v.  Connecticut,  (1896)  159  U.  S. 
;77,  15  S.  Ct.  986,  40  U.  S.  (L.  ed.)  80, 
'wherein  the  court  said:  "A  license  to 
pursue  any  business  or  occupation,  from 
the  governing  authority  of  any  munici- 
pality or  state,  can  only  be  invoked  for 
the  protection  of  one  in  the  pursuit  of 
such  business  or  occupation,  so  long  as 


the  same  continues  unaffected  by  existing 
or  new  conditions.  The  degree  of  care  and 
scrutiny  which  should  attend  the  pursuit 
of  the  business  or  occupation  practiced 
will  necessarily  depend  upon  the  safety 
and  freedom  from  injurious  or  dangerous 
conditions  attending  the  prosecution  of 
the  same." 


ft.  Bulk  Sales  Law. —  A  statute  requiring  sales  of  merchandise  in  bulk 
.  and  not  in  the  regular  course  of  business  to  be  recorded,  and  providing 
,  that  such  a  sale  without  the  formalities  required  by  the  statute  shall  be 
void  as  to  creditors,  does  not  violate  this  amendment. 
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Lemicux   t\   Young,    (1908)    211   U.  S.  Musselman  Grocery  Co.  v.  Kidd,  etc.,  Co., 

489,  29  S.  Ct.  174,  53  U.  S.   (L.  ed.)   295.  (1908)    151    Mich.   478,   115  N.  W.  409; 

Sw    also    Kidd,   etc.,    Co.    a    Musselman  Spurr   v>.  Travis,    (1906)    145  Mich.  721, 

Gnxcrv   Co.,    (1910)    217   U.    S.   461,   30  108  N.   W.   1090,   116  Am.  St  Rep.  330, 

S.  Ct.  606,  54  U.  S.  (L.  ed.)  839,  affirming  9  Ann.  Cas.  250. 

c.  Regulating  City  and  Private  Markets. —  A  municipal  ordinance 
prohibiting  the  keeping  of  a  private  market  within  six  squares  of  any  public 
market  of  the  city,  does  not  abridge  the  privileges  of  immunities  of  a  citizen 
of  the  United  States. 

Natal  v.  Louisiana,    (1891)    139  U.  S.  about  the  streets  after  eight  o'clock  ▲.  M. 

622,  11  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288.  of  the  day,  is  not  violative  of  any  provi- 
sion of  the  National  Constitution.     Both 

Prohibiting  sale  of  meat   outside  city  the  necessity  for  police  regulation,  in  a 

markets. —  An  ordinance  providing  for  the  given  instance,  and  the  adaptation  of  a 

establishment  and  regulation  of  markets  particular  regulation  to  the  specific  end  in 

at  several  points  in  a  city,  and  prohibiting  view,  are  matters  entirely  of  state  cog- 

the  sale  of  fresh  meats  at  retail  outside  nizance  and  final  determination.     Ew  p. 

of  these  markets,  except  by  tenants  of  the  Byrd,  (1887)  84  Ala.  18,  4  So.  397,  5  Am. 

market  stall  who  are  permitted  to  hawk  St.  Hep.  328. 

d.  Regulating  Purchases  by  Junk  Dealers. —  A  larceny  statute  which 
in  part  provides  that  one  who,  being  a  dealer  in  or  collector  of  junk,  metals 
or  second-hand  materials,  buys  or  receives  any  wire,  cable,  copper,  lead, 
solder,  iron,  or  brass  used  by  or  belonging  to  a  railroad,  telephone,  tele- 
graph, gas  or  electric  light  company  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  or  delivering  the  same  has  a  legal  right  to 
do  so,  does  not  abridge  the  privileges  or  immunities  of  citizens. 

Rosenthal  v.  New  York,  (1912)  226  U.  S.  260,  33  S.  Ct.  27,  57  U.  S.  (L.  ed.)  212, 
Ann.  Cas.  1914B  71. 

e.  Regulating  Sale  op  Seed  Cotton. —  A  statute  declaring  that  it  shall 
be  unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc.,  any 
cotton  in  the  seed,  where  the  quantity  is  less  than  is  usually  baled,  unless 
the  contract  is  reduced  to  writing  and  signed  by  the  parties  in  the  presence 
of  two  witnesses  and  entered  upon  the  civil  docket  of  the  nearest  justice  of 
the  peace  within  ten  days  thereafter,  is  not  in  conflict  with  this  amendment 
as  depriving  the  citizen  of  his  privileges  or  immunities. 

State  a  Moore,   (1889)    104  N.  C.  714,  counties  and  boundaries  specified  '  any  cot- 

10  S.  E.  143,  17  Am.  St.  Rep.  696.  ton  in  the  seed/  or  elsewhere  to  buy,  sell, 

etc.,  any  cotton  in  the  seed  raised  within 

Prohibiting    sale    of   seed   cotton. —  An  said   counties,"  is  not  obnoxious  to  this 

Alabama  statute  which  makes  it  unlawful  clause.    Mangan  v.  State,  (1884)  76  Ala. 

for   any  person  to  sell  or  offer  for  sale,  60. 
barter,    exchange,    or    buy    "within    the 

/.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void. — A  pro- 
vision of  a  statute  declaring  that  "  all  contracts  for  the  sale  of  shares  of 
the  capital  stock  of  any  corporation  or  association,  on  margin  or  to  be 
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delivered  at  a  future  day,  shall  be  void,  and  any  money  paid  on  such  con- 
tracts may  be  recovered  by  the  party  paying  it,  by  suit  in  any  court  of 
competent  jurisdiction,"  does  not  violate  this  clause. 

Parker  v.  Otis,  (1900)    130  Cal.  326,  62  Pac.  571,  927,  92  Am.  St.  Rep.  56. 

g.  Imposing  Conditions  on  Sale  of  Patent  Rights. —  A  statute  which 
provides  that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to 
offer  to  sell  or  barter,  any  patent  right,  or  any  right  which  such  person 
shall  allege  to  be  a  patent  right,  in  any  county  within  this  state,  without 
•first  filing  with  the  clerk  of  the  court  of  such  county  copies  of  the  letters 
patent,  duly  authenticated,  and  at  the  same  time  swearing  or  affirming 
to  an  affidavit,  before  such  clerk,  that  such  letters  are  genuine,  and  have 
not  been  revoked  or  annulled,  and  that  he  has  full  authority  to  sell  or  barter 
the  right  so  patented;  which  affidavit  shall  also  set  forth  his  name,  age, 
occupation,  and  residence,  and,  if  an  agent,  the  name,  occupation,  and  resi- 
dence of  his  principal;  a  copy  of  this  affidavit  shall  be  filed  in  the  office 
of  said  clerk,  and  said  clerk  shall  give  a  copy  of  said  affidavit  to  the  appli- 
cant, who  shall  exhibit  the  same  to  any  person,  on  demand,"  is  not  invalid 
as  imposing  peculiar  and  unreasonable  restrictions  upon  the  patentee 
beyond  those  imposed  upon  owners  of  other  kinds  of  property,  and  thus 
abridging  the  privileges  and  immunities  of  such  a  person  as  a  citizen  of 
the  United  States.  The  provision  is  a  legitimate  exercise  of  the  police 
power  of  the  state  for  the  prevention  of*  fraud,  and  is  not  inconsistent  with 
the  constitutional  provision  of  the  laws  relating  to  patents. 

Reeves  v.  Corning,  (1892)  51  Fed.  783.  See  also  8  Fed.  Stat.  Annot.  628,  voL  10, 
p.  796. 

8.  Relation  of  Employer  and  Employee  —  a.  Regulating  Hours  of 
Labor. —  A  state  statute  providing  that  the  period  of  employment  of  work- 
ingmen  in  all  underground  mines  or  workings,  and  in  smelters  and  all  other 
institutions  for  the  reduction  or  refining  of  ores  or  metals,  shall  be  eight 
hours  per  day,  except  in  cases  of  emergency  where  life  or  property  is  in 
imminent  danger,  does  not  abridge  the  privileges  or  immunities  of  citizens. 
These  employments,  when  too  long  pursued,  the  legislature  has  judged  to  be 
detrimental  to  the  health  of  the  employees,  and  so  long  as  there  are  reason- 
able grounds  for  believing  that  this  is  so,  its  decision  upon  this  subject 
cannot  be  reviewed  by  the  federal  courts. 

Holden  v.  Hardy,  (1898)  169  U.  S.  statute  providing  that  "  the  period  of  «m- 
380,  18  S.  Ct.  383,  42  U.  S.  (L.  ed.)   780,       ployment    of   workingmen    in    all   under- 


affirming  State  t\  Holden,  (1896)  14  Utah  ground  mines  or  workings  shall  be  eig 

71,  46  Pac.  756,  37  L.  R.  A.   103.     See  hours  per  day,  except  in  cases  of  emer- 

also  Ea  p.   Boyce,    (1904)    27   Nev.   299,  gency  where   life  or   property   is   in  im- 

75  Par.    1,   1  Ann.   C'as.   66,  65  L.   R.  A.  minent  danger,"  and  that  "  the  period  of 

47,  wherein  it  was  held  that  a   Nevada  employment   of   workingmen    in    smelters 
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and  all  other  institutions  for  the  reduc-  payment  for  overtime  at  the  rate  of  time 

tion  or  refining  of  ores  or  metals  shall  be  and  one-half  the  regular  wage,  is  valid, 

eight  hours  per  day,  except  in  cases  of  State  t?.  Bunting,  (1914)  71  Ore.  259,  139 

emergency   where  life  or  property   is   in  Pac.  731,  Ann.  Cas.  1916C  1003,  L.  R.  A. 

imminent  danger,"  was  held  to  be  within  1917C  1162.  • 
the  power  and  discretion  of  the  legislature 

.to  enact  for  the  protection  of  the  health  Eight-hour  law  for  laborers  on  public 
and  prolongation  of  the  lives  of  the  work-  works. —  A  New  York  statute  revising  the 
ingmen  affected,  and  the  resulting  welfare  charter  of  the  city  of  Buffalo,  which  pro- 
of the  state.  See  also  Ex  p.  Koyce,  ( 1904)  vides  that  "  in  contracting  for  any  work 
27  Nev  299,  75  Pac.  1,  1  Ann.  Cas.  66,  66  required  to  be  done  by  the  city  a  clause 
L.  R.  A.  47.  shall  be  inserted  that  the  contractor  sub- 
mitting proposals  shall  bind  himself  in 
Laws  of  a  state  making  it  unlawful  for  the  performance  of  such  work  not  to  dis- 
any  employer  in  a  certain  class  to  work  criminate  either  as  to  workmen  or 
employees  more  than  ten  hours  per  day,  wages  against  members  of  labor  organ  iza- 
except  in  cases  of  emergency  or  where  tions,  or  to  accept  any  more  than  eight 
public  necessity  requires,  is  not  violative  hours  as  a  day's  work,  to  be  performed 
of  the  Fourteenth  Amendment  in  that  it  within  nine  consecutive  hours;  nor  shall 
abridges  the  privileges  and  immunities  of  any  man  or  set  of  men  be  employed  for 
the  said  defendant,  a  citizen  of  the  United  more  than  eight  hours  in  twenty-four  con- 
States.  State  i\  J.  J.  Newman  Lumber  secutive  hours  except  in  case  of  necessity, 
Co.,  (1912)  102  Miss.  802,  59  So.  923,  in  which  case  pay  for  such  labor  shall  be 
45  L.  R,  A.   (N.  S.)   851.  at  the  rate  of  time  and  one-half  for  all 

time  in  excess  of  such  eight  hours,"  does 

A  statute  providing  that  no  person  shall  not  unconstitutionally  abridge  the  privi- 

be  employed  in  any  mill,  factory,  or  manu-  leges  and   immunities  of   citizens  of  the 

facturing    establishment    more    than    ten  United  States.    People  t\  Warren,  (1894) 

hours  in  any  one  day,  with  a  condition  77  Hun  121,  28  N.  Y.  S.  303.     See  also 

that  employees  may  work  overtime  not  to  Ex  p.   Steiner,    (1913)    68  Ore.   218,   137 

exceed  three  hours  in  any  one  day  upon  Pac.  204. 

b.  Right  to  Organize  Labor. —  The  right  of  citizens  to  organize  miners, 
artisans,  laborers,  or  persons  in  any  pursuit,  as  well  as  the  right  of  indi- 
viduals in  any  such  calling  to  unite  for  their  own  improvement  or  advance- 
ment, or  for  any  other  lawful  purpose,  is  a  fundamental  right  of  a  citizen, 
but  is  not  granted  in  terms  to  any  citizen  of  the  United  States  by  any  pro- 
vision of  the  Constitution.  Its  exercise  is  not  necessary  to  the  enjoyment 
of  any  right  or  privilege  which,  the  Constitution  does  not  specify  and  confer. 
It  does  not  result  from  relations  of  citizens  of  the  United  States  to  the 
government  of  the  United  States,  as  needful  or  proper  to  the  discharge  of 
any  duty  the  citizen  owes  it.  Its  protection  is  not  essential  to  the  supremacy 
of  the  general  government  over  any  matter  committed  to  it  by  the  Consti- 
tution, nor  is  its  enforcement  a  proper  means  to  any  end  which  the  Con- 
stitution ordained  the  government  of  the  United  States  to  accomplish. 
U.  S.  v.  Moore,  (1904)   129  Fed.  631. 

c.  Minimum  Wage  Law. —  A  statute  commonly  known  as  the  minimum 
wage  law,  for  women  and  children,  was  held  to  be  valid. 

Simpson  t\  CHara,   (1914)   70  Ore.  261,  141  Pac.  158. 

d.  REGuiiATiNG  Payment  op  Wages  in  Scrip. —  A  statute  declaring  it 
unlawful  for  any  corporation,  company,  firm,  or  person  engaged  in  any 
trade  or  business,  either  directly  or  indirectly,  to  issue,  sell,  give,  or  deliver 


592  CONSTITUTION  [Amend   XIV.  sec.  1 

county  in  which  he  resides/ '  does  not  deprive  a  Mongolian  of  any  right 
secured  by  the  Constitution,  laws,  or  treaty.  The  privilege,  or  duty,  of 
being  a  juror  is  not  always  an  incident  of  citizenship.  There  are  citizens  of 
the  United  States  that  are  in  the  respective  states  denied  the  right  to  sit 
as  jurors  in  the  trial  of  civil  or  criminal  cases. 
State  v.  Ah  Chew,   (1881)   16  Nev.  58. 

(6)  Right  to  Have  Women  on  Jury. — A  jury  composed  exclusively  of 
male  persons  when  the  constitution  of  the  state  requires  that  women,  equally 
with  men,  shall  be  subject  and  eligible  to  jury  duty  where  they  possess  the 
same  qualifications  as  men,  does  not  deprive  a  male  defendant  of  a  right  or 
privilege  of  having  members  of  the  opposite  sex  as  well  as  those  of  his  own 
sex  to  determine  his  rights. 

McKinney  v.  State,   (1892)   3  Wyo.  724,  30  Pac.  293,  16  L.  R.  A.  710. 

i.  Prohibiting  Setting  Aside  Verdicts. — A  statute  which  forb;ds  the 
setting  aside  of  a  verdict  as  being  against  the  weight  of  evidence,  when  three 
verdicts  upon  the  facts  in  favor  of  the  same  party  have  been  rendered,  does 
not  amount  to  an  arbitrary  deprivation  of  the  rights  of  the  citizen. 

Louisville,  etc.,  R.  Co.  i?.  Woodson,  (1890)  134  U.  S.  ©23,  10  S.  Ct.  628,  33  U.  S. 
(L.  ed.)   1032. 

j.  Resentence  After  Serving  Part  of  Illegal  Sentence. —  One  who 
has  been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the 
person  and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 
a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be 
resentenced  if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original 
sentence  was  unlawful,  and  in  so  doing  the  privileges  and  immunities  of 
the  defendant  as  a  citizen  of  the  United  States  have  not  been  abridged. 

Com.  t?.  Murphy,  (1899)  174  Mass.  370,  54  N.  E.  860,  75  Am.  St.  Rep.  353,  48 
L.  R.  A.  393. 

Aj.  Right  of  Appeal. — A  statute  regulating  local  option  elections  which, 
after  providing  for  a  contest  of  such  election  by  five  legal  voters  of  any 
political  division  in  which  an  election  shall  have  been  held  as  provided  for 
in  that  act,  provides:  "  The  county  court  shall  have  final  jurisdiction  to 
hear  and  determine  the  merits  of  such  cases, ' '  and  so  denies  the  right  to 
an  appeal  from  the  judgment'of  the  county  court,  is  valid. 

Saylor  t?.  Duel,   (1908)   236  111.  429,  86  N.  K  119,  19  L.  R.  A.   (N.  S.)   377. 

6.  Rcognition  of  Racial  Distinctions  (see  also  Exclusion  of  Negroes 
from  Jury,  supra,  p.  591)— a.  Prohibiting  Marriage  op  White  anp  Com>*ed 
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Persons. —  The  marriage  relation  is  a  civil  instituti6n  and  controlled  by 
each  state  within  its  own  territorial  limits.  A  state  statute  which  provides 
that  "  the  marriage  relation  between  white  persons  and  persons  of  African 
descent  is  forever  prohibited,  and  such  marriages  shall  be  null  and  void," 
does  not  abridge  the  privileges  or  immunities  of  a  citizen. 


In  re  Hobbs,  (1871)  1  Woods  (U.  S.) 
537,  12  Fed.  Cas.  No.  flf/350,  as  to  a 
Georgia  statute.  See  also  State  v.  Gib- 
son, (1871)  30  Ind.  389;  State  v.  Jack- 
son, (1883)  80  Mo.  175.  But  see  Hart 
v.  Hoas,   (1874)    26  La.  Ann.  90. 

The  privilege  of  marriage  is  one  which 
a  person  has  as  a  member  of  society  and 
as  a  citizen  of  the  state,  and  not  one 
which  he  has  by  virtue  of  the  state  in 
which  he  resides  being  a  member  of  the 
American  Union.  Mas  p.  Kinney,  (1879)  3 
Hughes  (U.  S.)  9,  14  Fed.  Cas.  No. 
7,826. 

A  Tennessee  statute  forbidding  inter- 
marriage of  white  persons  with  negroes, 
mulattoes,  or  persons  of  mixed  blood  de- 
scended from  a  negro,  to  the  third  genera- 


tion inclusive,  and  their  living  together 
as  man  and  wife,  is  valid.  Lonas  «. 
State,    (1871)    3  Heisk.    (Tenn.)    300. 

A  Texas  statute  providing  that  "  if  any 
white  person  shall,  within  this  state, 
knowingly  marry  a  negro,  or  a  person  of 
mixed  blood  descended  from  negro  an- 
cestry to  the  third  generation  inclusive, 
though  one  ancestor  of  each  generation 
may  have  been  a  white  person,  or,  hav- 
'  ing"  so  married  in  or  out  of  the  state, 
shall  continue  within  this  state  to  co- 
habit with  such  negro  or  such  descendant 
of  a  negro,  he  or  she  shall  be  punished 
by  confinement  in  the  penitentiary  not 
less  than  two  nor.  more  than  five  years," 
was  not  rendered  void  by  .the  adoption  of 
this  amendment.  Fraaher  v.  State,  ( 1877 ) 
3  Tex.  App.  204. 


b.  Separate  Schools  fob  White  and  Colored  Children.—  A  state 
statute  which  authorizes  the  maintenance  of  separate  schools  for  white  and 
colored  children  does  not  abridge  the  privileges  and  immunities  of  citizens 
of  the  United  States. 


People  v.  Gallagher,  (1883)  93  Hf.  Y. 
438,  affirming  (Brooklyn  City  Ct.  Gen. 
T.  1882)  11  Abb.  N.  Cas.  (N.  Y.)  187. 
See  also  Cory  v.  Carter,  (1874)  48  Ind. 
344;  People  v.  Easton,  (Supm.  Ct.  1872) 
13  Abb.  Pr.  N.  S.  (N.  Y.)   159. 

A  state  act  providing  "that  it  shall 
be  lawful  for  the  county  school  board  of 
any  county  in  the  state  to  establish  one 
agricultural  jiigh  school  in  the  county 
for  the  purpose  of  instructing  the  white 
youth  of  the  county  in  high  school 
branches,  theoretical,  and  practical  agri- 
culture, and  in  such  other  branches  as 
the  board  hereinafter  provided  for  may 
make  a  part  of  its  curriculum,"  and  fur- 
ther providing  that  the  board  of  super- 
visors of  any  county,  where  an  agricul- 
tural high  school  has  been  established 
by  the  county  school  board,  shall  have 
the  power,  if  necessary,  to  levy  a  tax  on 
the  taxable  property,  is  in  violation  of 
the  clause  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens. 
Mctfarland  v.  Goins,  (1909)  96  Mias.  07, 
50  So.  493. 


The  privilege  granted  by  the  law  of  the 
state  of  attending  public  schools  main- 
tained at  the  expense  of  the  state  is  not 
a  privilege  or  immunity  appertaining  to 
a  citizen  of  the  United  States  as  such, 
and  it  necessarily  follows,  therefore,  that 
no  person  can  lawfully  demand  admission 
as  a  pupil  in  any  such  school  because  of 
the  mere  status  of  citizenship.  Ward  t?. 
Flood,  (1874)  48  Cal.  49. 

The  language  of  the  clause,  taken  in 
connection  with  other  provisions  of  the 
amendment,  and  of  the  Constitution  of 
which  it  forms  a  part,  affords  strong 
reasons  for  believing  that  it  includes  only 
such  privileges  or  immunities  as  are  de- 
rived from,  or  recognized  by,  the  Consti- 
tution of  the  United  States.  A  broader 
interpretation  opens  into  a  field  of  con- 
jecture limitless  as  the  range  of  specula- 
tive theories,  and  might  work  such  limi- 
tations of  the  power  of  the  states  to  man- 
age and  regulate  their  local  institutions 
and  affairs  as  were  never  contemplated  by 
the  amendment.  State  v.  McCann,  (1871) 
21  Ohio  St.  209. 
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c.  Validating  Gifts  Made  for  Education  of  White  Persons.— The 
continued  operation  of  a  state  statute,  making  valid  every  gift,  etc.,  made 
for  the  education  of  white  persons  within  the  state,  enacted  before  the  adop- 
tion of  this  constitutional  amendment,  does  not  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States. 

Kiunaird  r.  Miller,   (1874)   25  Gratt.   (Va.)    US. 

d.  Separate  Coach  Law. — A  statute  requiring  separate  coaches  or  com- 
partments for  white  and  colored  passengers  does  not  violate  this  amend- 
ment. 

Ohio    Valley    Ry.    r.    Lander,     (1898)       186  Fed.  966;  Chesapeake,  etc,  R.  Co.  ft 
104  Ky.  431,  47  S.  W.  344,  882.     See  also       Com.,  (Ky.  1899)  51  8.  W.  160. 
iMcCabe  v.  Atchison,  etc.,  R.  Co.,   (1911) 

e.  Bastardy  Law  Relating  Only  to  White  Women. — A  statute  pro- 
vides that  any  magistrate,  upon  receiving  information  that  "  any  white 
woman  "  has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant " 
for  her  apprehension,  and  when  she  is  brought  before  him,  "  require  her 
to  give  security  to  indemnify  the  county  from  any  charge  that  may  accrue 
by  means  of  such  child,  and  upon  neglect  or  refusal  shall  commit  her  to  the 
custody  of  the  sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give 
such  security.' '  But  if  she  discloses  on  oath  the  father  of  the  child,  then  it  ia 
made  the  duty  of  the  magistrate  "  to  discharge  her,"  and  to  cause  the 
father  to  be  arrested  and  "  to  give  security  in  the  sum  of  eighty  dollars  to 
indemnify  the  county  from  all  charges  that  may  arise  from  the  maintenance 
of  the  child."  By  another  section,  every  constable  who  may  have  knowledge 
of  "  any  white  woman  "  having  an  illegitimate  child,  is  required  "  to  give 
information  thereof  to  some  justice  of  the  peace  of  the  county. ' '  Proceed- 
ings are  thereupon  had  against  the  person  charged  with  being  the  father. 
Such  a  statute  does  not  conflict  with  this  clause. 

Flunkard  v.  State,   (1887)  67  Md.  370,  10  Atl.  225,  309. 

/.  Legislation  Directed  Against  Chinese —  (1)  Prohibiting  Employ- 
ment by  Corporations. — A  state  constitution  provides  that  "  no  corporation 
now  existing,  or  hereafter  formed,  under  the  laws  of  this  state,  shall,  after 
the  adoption  of  this  constitution,  employ,  directly  or  indirectly,  in  any 
capacity,  any  Chinese  or  Mongolian.  The  legislature  shall  pass  such  laws 
as  may  be  necessary  to  enforce  this  provision."  In  obedience  to  this 
mandate,  the  legislature  passed  an  Act  entitled  "An  Act  to  amend  the 
Penal  Code  by  adding  two  new  sections  thereto,  to  be  known  as  sections  178 
and  179,  prohibiting  the  employment  of  Chinese  by  corporations."    The 


Amend.  XIV,  sec.  1] 


CONSTITUTION 


595 


object,  and  the  only  object,  to  be  accomplished  by  the  state  constitutional 
and  statutory  provisions  in  question  is  manifestly  to  restrict  the  right  of 
the  Chinese  residents  to  labor,  and  thereby  deprive  them  of  the  means  of 
living,  in  order  to  drive  out  those  now  within  the  state,  and  prevent  others 
from  coming  there ;  and  this  abridges  their  privileges  and  immunities. 

In  re  Tiburcio  Parrott,  (1880)    1  Fed.  499. 


(2)  Prohibiting  Laundry  Business. —  A  city  ordinance  which  makes  it  an 
offense  to  keep  a  laundry,  wherein  clothes  are  cleansed  for  hire,  within  the 
limits  of  the  larger  part  of  a  city,  without  regard  to  the  character  of  the 
structures  or  the  appliances  used  for  the  purpose,  or  the  manner  in  which 
the  occupation  is  carried  on,  violates  this  clause. 


In  re  Sam  Kee,  (1887)  31  Fed.  680. 
See  also  In  re  Hong  Wah,  ( 1897 )  82  Fed. 
623;  Stockton  Laundry  Case,  (1886)  26 
Fed.  611. 

Requiring  health  certificate. — A  munic- 
ipal ordinance  declaring  that  "no  person 
or  persons  owning  or  employed  in  the 
public  laundries  or  public  wash-houses 
provided  for  in  section  1  of  this  order 
shall  wash  or  iron  clothes  between  the 
hours  of  ten  o'clock  p.  M.  and  six  o'clock 
a.  m.,  nor  upon  any  portion  of  that  day 
known  as  Sunday/'  and  declaring  it  to  be 
unlawful  for  any  person  to  establish, 
maintain,  or  carry  on  the  business  of  a 


public  laundry  or  wash-house,  where  ar- 
ticles are  cleansed  for  hire,  within  cer- 
tain named  limits,  without  having  first 
obtained  a  certificate  from  the  health  offi- 
cer that  the  premises  are  sufficiently 
drained,  and  that  the  business  can  be 
carried  on  without  injury  to  the  sanitary ' 
condition  of  the  neighborhood,  and  a  cer- 
tificate from  the  board  of  fire  wardens, 
that  the  heating  appliances  are  in  good 
condition,  and  that  their  use  is  not  dan- 
gerous to  the  surrounding  property,'  does 
not  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Ess  p. 
Moynier,   (1884)    65  Cal.  34,  2  Pac  728. 


7.  Begulating  Manufacture  and  Sale  of  Goods — a.  Intoxicating 
Liquors. —  A  state  statute  which,  as  construed  by  the  Supreme  Court  of 
that  state,  provides  that  intoxicating  liquors  may  be  manufactured  and 
sold  within  the  state  for  chemical,  medicinal,  culinary,  and  sacramental 
purposes,  but  for  no  other  —  not  even  for  the  purpose  of  transportation 
beyond  the  limits  of  the  state  —  is  within  the  police  power  of  the  state  and 
in  the  regulation  of  commerce.  A  state  has  the  right  to  prohibit  or  restrict 
the  manufacture  of  intoxicating  liquors  within  her  limits;  to  prohibit  all 
sale  and  traffic  in  them  in  said  state ;  to  inflict  penalties  for  such  manu- 
facture and  sale,  and  to  provide  regulations  for  the  abatement  as  a  com- 
mon nuisance  of  the  property  used  for  such  forbidden  purposes ;  and  such 
legislation  by  a  state  is  a  clear  exercise  of  her  undisputed  police  power, 
which  does  not  abridge  the  privileges  or  immunities  of  citizens. 


Kidd  «?.  Person,  (1888)  128  U.  S.  16, 
9  S.  Ct*6,  32  U.  S.  (L.  ed.)  346,  affirming 
Pearson  v.  International  Distillery  Co., 
(1887)  72  la.  348,  34  N.  W.  1.  See  also 
Van  Winkle  v.  State,  (1914)  4  Boyce 
(Dai.)  678,  91  AtL  385,  Ann.  Caa.  1916D 


104;  State  v.  Grier,  (1913)  4  Boyes  (Dal.) 
322,  88  Atl.  579;  Cureton  t?.  State,  (1911) 
135  Ga.  660,  70  S.  E.  332,  49  L.  R.  A. 
(N.  S.)  182;  Loeb  v.  Jennings,  (1910) 
133  Ga.  796,  67  S.  £.  101,  18  Ann.  Caa 
376. 
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A  state  may  absolutely  prohibit  the 
manufacture  or  sale  of  intoxicating 
liquors.  Kansas  t.  Bradley,  (1885)  26 
Fed.  290. 

An  act  in  Alabama  making  it  unlaw- 
ful to  bring  liquor  into  the  state  or  to 
deliver  or  receive  liquor  thus  brought  in 
or  to  sell  or  keep  it  for  sale,  does  not  vio- 
late the  Fourteenth  Amendment  provid- 
ing that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States.  Southern  Exp.  Co.  v.  Whittle, 
(1915)   194  Ala.  406,  69  So.  652. 

A  local  option  law  making  a  coimty 
the  unit  for  holding  elections  thereunder 
does  not  violate  the  clause  in  the  Four- 
teenth Amendment  prohibiting  any  state 
from  making  or  enforcing  any  law  which 
abridges  the  privileges  of  the  citizen. 
McAuliffe  r.  Helm,  (1914)  157  Kv.  626, 
163  S.  W.  1091. 

An  act  making  it  unlawful  to  issue 
a  license  or  permit  to  any  person  to  sell 
or  give  away  intoxicating  liquors,  except 
when  a  majority  of  the  adult  white  in- 
habitants of  a  town  or  city  have  signed 
a  petition  to  the  county  court  within 
which  the  town  or  city  is  situated  asking 
that  license  be  issued  for  that  town  or 
city,  and  provided  the  county  voted  "  for 
license"  at  the  last  general  election,  is 
not  in  conflict  with  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States,  as  the  right  to  engage  in  selling 
intoxicating  liquors  is  not  one  of  the 
privileges  or  immunities  given  to  citi- 
zens of  the  United  States  which  the  states 
are  forbidden  to  abridge,  and  as  the  regu- 
lation of  the  liquor  traffic  is  wholly  within 
the  control  of  the  state  through  the  exer- 
cise of  its  police  power,  even  to  the  ex- 
tent of  total  prohibition.  McClure  v.  Topf, 
(1914)   112  Ark.  342,  166  S.  W.  174. 

Making  exceptions. —  "An  act  to  li- 
cense manufacturers  and  rectifiers  of  in- 


toxicating liquors  and  wholesale  and  re- 
tail dealers  in  such  liquors,  except  wines 
and  spirits  produced  from  grapes  or  f ruita 
grown  in  the  State  of  Missouri,  and  ex- 
cept social,  commercial  or  other  clubs,  and 
druggists  and  pharmacists  and  licensed 
dramshop-keepers  and  to  provide  penal- 
ties for  a  violation  thereof,"  does  not 
violate  the  clause  in  the  Fourteenth 
Amendment,  §  1,  relating  to  the  privileges 
and  immunities  of  citizens  of  the  several 
states.  State  v.  Parker  Distilling  Co., 
(1911)    236   Mo.   219,   139   S.   W.  453. 

The  South  Carolina  Dispensary  Act 
prohibiting  the  manufacture  and  sale  of 
intoxicating  liquors  as  a  beverage  within 
the  state,  except  as  therein  provided,  is 
valid.  As  the  manufacture  and  sale  can 
be  entirely  prohibited,  they  can  be  pro- 
hibited unless  certain  rules  are  complied 
with.  Cantini  t\  Tillman,  (1893)  54  Fed. 
973. 

Employment  of  women  in  bar  rooms.— 
A  municipal  ordinance  which  forbids  any 
female  not  having  a  license  permitted  by 
law,  to  sell,  offer,  procure,  furnish,  or 
distribute  any  liquors  or  drinks,  where 
intoxicating  liquors  are  sold,  does  not  de- 
prive them  of  the  privileges  or  immunities 
of  citizens  of  the  United  States.  Ho- 
boken  v.  Goodman,  (1902)  68  N.  J.  I*. 
218,  51  Atl.  1092. 

Regulating  selling  or  giving  liquor 
within  one  mile  from  Soldiers'  Home.— 
A  Michigan  statute  which  provides  that  it 
shall  not  be  lawful  to  establish  or  main- 
tain a  saloon  or  other  place  of  entertain- 
ment in  which  intoxicating  liquors  are 
sold,  or  kept  for  sale,  within  one  mile 
of  the  Soldiers'  Home,  and  also  prohibits 
the  sale  or  giving  of  limior  to  a  soldier, 
sailor,  or  marine  who  is  an  inmate  or 
employee  of  such  home,  within  the  same 
distance,  is  a  reasonable  regulation. 
Whitney  i?.  Grand  Rapids  Tp.,  (1888)  71 
Mich.  234,  39  N.  W.  40. 


Legislation  by  a  itate  prohibiting  the  manufacture  within  her  limits  of 
intoxicating  liquorsj  to  be  there  sold  or  bartered  for  general  use  as  a  bever- 
age, does  not  necessarily  infringe  any  privilege  or  immunity  secured  by 
the  Constitution  of  the  United  States.  Such  legislation  rests  upon  the 
acknowledged  right  of  the  states  to  control  their  purely  internal  affairs, 
and  in  so  doing  to  protect  the  health,  morals,  and  safety  of  their  people  by 
regulations  that  do  not  interfere  with  the  execution  of  the  powers  of  the 
general  government  or  violate  rights  secured  by  the  Constitution  of  the 
United  States. 

Mugler  *  Kansas,  (1887)   123  U.  S.  657,  8  S.  Ct.  273,  31  U.  S.  (L,  ed.)  209. 
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The  right  to  sell  intoxicating  liquors,  so  far  as  such  a  right  exists,  is  not  one 
of  the  rights  growing  out  of  citizenship  in  the  United  States. 


Bartemeyer  v.  Iowa,  (1873)  18  Wall. 
138,  21  U.  S.  (L.  ed.)  929.  Sec  also 
Cronin  t?.  Adams,  (1904)  192  U.  S.  114, 
24  S.  Ct.  219,  48  U.  S.  (L.  ed.)  365; 
Cronin  i?.  Denver,  (1904)  192  U.  S.  115, 
24  S.  Ct.  220,  48  U.  S.  (L.  ed.)  368; 
Foster  v.  Kansas,  (1884)  112  U.  S.  205, 
5  S.  Ct.  8,  97,  28  U.  Si  (L.  ed.)  629; 
State  v.  Lindgrove,  (1895)  1  Kan.  App. 
01,  41  Pac.  688;  Trageser  r.  Gray,  (1890) 
73  Md.  250,  20  Atl.  905,  25  Am.  St.  Rep. 
587,  9  L  R.  A.  780;  State  t\  Brennan, 
(1891)  2  S.  D.  388,  50  N.  W.  625;  Kippey 
v.  State,  (Tex.  Crim.  1903)  73  S.  W.  15; 
DanviUe  t?.  Hatcher,  (1903)  101  Va,  527, 
44  S.  E.  723. 

There  is  no  inherent  right  in  a  citizen 
to  sell  intoxicating  liquors  by  retail. 
The  business  may  be  entirely  prohibited 
or  be  permitted  under  prescribed  condi- 
tions, and  the  manner  and  extent  of 
regulation  rest  in  the  discretion  of  the 
governing  authority  and  are  a  matter  of 
legislative  will  only.  That  officers  do 
not  exercise  the  power  conferred  upon 
them  with  wisdom  or  justice  to  the  par- 
ties  affected  is  a  matter  which  does  not 
affect  the  authority  of  the  state,  nor  is 
it  one  which  can  be  brought  under  the 
cognizance  of  the  courts  of  the  United 
States.  Crowlev  v.  Christensen,  (1890) 
137  U.  a  91,  *11  S.  Ct.  13,  34  U.  S. 
(L.  ed.)  620,  reversing  In  re  Christensen, 
(1890)    43  Fed.  243. 

The  privileges  and  immunities  of  citi- 
zens of  the  United  States  are  privileges 
and  immunities  -arising  out  of  the  nature 
and  essential  character  of  the  national 
government  and  granted  or  secured  by 
the  Constitution  of  the  United  States, 
and  the  right  to  sell  intoxicating  liquors 
is  not  one  of  the  rights  accruing  out  of 
such  citizenship.  Giozsa  v.  Tiernan, 
(1893)  148  U.  S.  661,  13  S.  Ct.  721,  37 
U.  S.  (L.  ed.)  599. 

The  right  to  deal  in  alcoholic  stimu- 
lants is  not  an  immunity  or  privilege  se- 
cured to  any  citizen  by  this  amendment. 
Such  right  has  always  been  subject  to 
control  and  license.  Busch  t>.  Webb, 
(1903)  122  Fed.  664.  See  also  In  re 
Hoover,   (1887)    30  Fed.  55. 

To  students. —  A  statute  which  forbids 
the  sale  of  liquor  to  any  student  in  at- 
tendance at  any  public  or  private  institu- 
tion of  learning  is  valid,  and  not  subject 
to  objection  because  its  effect  is  to  deny 
to  adult  students  privileges  enjoyed  by 
other  adult  citizens.  People  v.  Damm, 
(1914)   183  Mich.  564,  149  N.  W.  1002. 


A  statute  authorizing  injunctions  to 
issue  against  the  sale  of  intoxicating  liq- 
uors and  for  punishing  violations  thereof 
as  contempts  of  court,  is  valid.  Brown 
v.  Powers,  (la.  1912)  134  N.  W.  73; 
Brown  a  Powers,  (1910)  146  la.  729, 
125  N.  W.  833. 

Prohibiting  sale  by  druggists.— A  mu- 
nicipal ordinance,  providing:  "  Be  it  fur- 
ther ordained  by  the  authority  aforesaid 
that  it  shall  be  unlawful  to  sell  liquors  at 
wholesale  or  retail  in  connection  with 
drugs  or  in  drug  stores:  provided  that 
the  compounding  of  liquors  with  drugs  as 
parts  of  prescriptions,  bona  fide,  made  by 
reputable  physicians  in  the  treatment  of 
disease,  shall*  not  constitute  a  violation  of 
this  ordinance,"  does  not  abridge  the  privi- 
leges and  immunities  of  a  wholesale  and 
retail  dealer  in  drugs.  Jacobs  Pharmacy 
Co.  v.  Atlanta,   (1898)   89  Fed.  245. 

Prohibiting  sale  of  liquors  in  certain  lo- 
calities.—  A  state  statute  which  absolutely 
forbids  the  sale  of  spirituous  liquors  out- 
side the  limits  of  incorporated  cities, 
towns,  and  villages,  while  in  a  subsequent 
section  it  provides  for  the  granting  of 
license  to  sell  such  liquors  within  the 
limits  of  incorporated  cities,  towns,  and 
villages,  does  not  abridge  the  privileges 
and  immunities  of  citizens  of  the  United 
States.  State  v.  Berlin,  (1884)  21  S.  C. 
294. 

Prohibiting  sale  of  liquors  to  Indians. — 
A  Minnesota  statute  which  provides  that 
•'whoever  sells  •  •  •  any  spirituous 
liquor 8  or  wines  to  any  Indian  within  this 
state  shall  on  conviction  thereof  be  pun- 
ished," etc.,  was  held  to  be  valid,  as  ap- 
plied to  one  who  was  by  blood  an  American 
Indian,  formerly  belonging  to  the  Sis- 
seton  and  Wahpeton  band  of  Sioux 
Indians,  but  who  had  severed  all  his  rela- 
tions with  his  tribe,  adopted  the  habits 
and  customs  of  civilization,  and  taken  up 
an  allotment  of  land  in  severalty,  under 
the  provisions  of  the  United  States  "  Land 
in  Severalty  Act,"  of  Feb.  8,  1887,  and 
thereby  become  a  citizen  of  the  United 
States)  as  well  as  of  the  state  in  which 
he  resided.  State  v.  Wise,  (1897)  70 
Minn.  99,  72  N.  W.  843. 

An  Iowa  statute  enacts  that  "  any  citi- 
zen of  the  state,  except  hotel  keepers, 
keepers  of  saloons,  eating  houses,  grocery 
keepers,  and  confectioners,  is  hereby  per- 
mitted, within  the  county  of  his  residence, 
to  buy  and  sell  intoxicating  liquors  for 
mechanical,  medicinal,  culinary,  and  sacra- 
mental purposes  only,  provided  he  shall 
first   obtain   permission   from  the  board 
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:  of  supervisors  of  the-  county  in  which  such 
business  is  conducted."  An  examination 
of  the  several  sections  of  the  statute  shows 
that  the  restrictions  were  adopted,  not 
lor  the  purpose  of  securing  an  undue  ad- 
vantage to  the  citizens  of  the  state,  but 
for  the  purpose  of  preventing  violations 
of  the  prohibitory  law  of  fne  state;  and 
although,  in  effect,  the  citizens  of  other 
states,  as  well  as  the  larger  part  of  the 
citizens  of  Iowa,  are  debarred  from  selling 
in   Iowa   liquors   to   be   resold   for   legal 


purposes,  and  in  that  sense  commerce  be- 
tween the  states  may  be  affected,  yet  this 
is  but  an  incidental  result;  and  as  the 
intent  and  purpose  of  the  restrictions,  i.  e., 

Ereventing  violations  of  the  prohibitory 
iw,  are  within  the  police  power  of  the 
state,  it  cannot  be  held  that  the  sections 
of  the  statute  under  consideration  vio- 
late any  of  the  provisions  of  the  Federal 
Constitution.  Kohn  v.  Melcher,  (1887) 
29  Fed.  434. 


Regulating  sale  of  near  beer.— ^  The  right  to  sell  things  in  imitation  of  or 
intended  as  a  substitute  for  spirituous  or  malt  liquors,  in  a  state  which  pro- 
hibits the  sale  of  intoxicating  liquors,  may  be  dealt  with  and  regulated 
under  the  police  power  of  the  state. 


Cassidy  v.  Wiley,  (1914)  141  Ga.  331, 
80  S.  £.  1046,  51  L.  R.  A.  (N.  S.)  128, 
'  holding  that  a  statute  which  provides  that 
"  Any  person  who  shall  sell,  or  furnish, 
keep,  or  give  away,  under  color  of  the 
license  herein  required,  any  liquor,  drink, 
or  beverage  prohibited  by  law  shall,  in 
addition   to  any  penalty  which   he  may 


otherwise  be  liable  to,  forfeit  said  license 
.  and  be  forever  disqualified  from  holding 
any  such  license  or  being  in  the  employ- 
ment of  any  person  holding  such  license; 
and  any  person  holding  such  license  who 
shall  knowingly  employ  any  person  so 
disqualified  shall  forfeit  his  license  and  be 
in   like  manner  disqualified/'  is  valid. 


Local  option  law  discriminating  in  favor  of  prohibition  vote. —  A  state  local 
option  law  which,  in  the  matter  of  ordering  subsequent  elections  after  pro- 
hibition has  been  defeated  or  carried,  discriminates  in  favor  of  those  who 
vote  for  prohibition,  does  not  abridge  the  privileges  or  immunities  of 
citizens. 

Rippey  v.  Texas,   (1904)    193  U.  S.  509,  24  8.  Gt.  516,  48  U.  S.   (L.  ed.)   767. 

Druggists  required  to  take  out  license — A  state  statute  .providing  that 
spirituo^is  liquors  could  not  be  subsequently  used  in  the  preparation  of 
pharmacists'  compounds  without  the  pharmacist  first  procuring  a  drug- 
gist's license  from  the  county  commissioners,  does  not  abridge  the  privi- 
leges and  immunities,  as  a  citizen  of  the  United  States,  of  a  licensed 
pharmacist. 


Gray  v.  Connecticut,  (1S95)  159  U.  S. 
77,  15  S.  Ct.  985,  40  U.  S.  (L.  ed.)  80, 
wherein  the  court  said :  "  A  license  to 
pursue  any  business  or  occupation,  from 
the  governing  authority  of  any  munici- 
pality or  state,  can  only  be  invoked  for 
the  protection  of  one  in  the  pursuit  of 
such  business  or  occupation,  so  long  as 


the  same  continues  unaffected  by  existing 
or  new  conditions.  The  degree  of  care  and 
scrutiny  which  should  attend  the  pursuit 
of  the  business  or  occupation  practiced 
will  necessarily  depend  upon  the  safety 
and  freedom  from  injurious  or  dangerous 
conditions  attending  the  prosecution  of 
the  same." 


b.  Bulk  Sales  Law. —  A  statute  requiring  sales  of  merchandise  in  bulk 
.  and  not  in  the  regular  course  of  business  to  be  recorded,  and  providing 
,  that  such  a  sale  without  the  formalities  required  by  the  statute  shall  be 
void  as  to  creditors,  does  not  violate  this  amendment 
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Leniicux   r.   Young,    (1908)    211   U.  S.  Musselman  Grocery  Co.  v.  Kidd,  etc.,  Co., 

489,  29  S.  Ct.  174,  53  U.  S.   (L.  ed.)   295.  (1908)    151    Mich.   478,   115  N.   W.  409; 

Sec    also    Kidd,    etc.,    Co.    p.    Musselman  Spurr   r.  Travis,    (1906)    145  Mich.   721, 

Gnxo-v   Co.,    (1910)    217   U.   S.   461,   30  108  N.   W.   1090,   116  Am.   St  Rep.  330, 

S.  Ct.  606,  54  U.  S.  (L.  ed.)  839,  affirming  9  Ann.  Cas.  250. 

c.  Regulating  City  and  Private  Markets. —  A  municipal  ordinance 
prohibiting  the  keeping  of  a  private  market  within  six  squares  of  any  public 
market  of  the  city,  does  not  abridge  the  privileges  op  immunities  of  a  citizen 
of  the  United  States. 

Natal  v.  Louisiana,    (1891)    139  U.  S.  about  the  streets  after  eight  o'clock  a.  m. 

622,  11  S.  Ct.  636,  35  U.  S.  (L.  ed.)  288.  of  the  day,  is  not  violative  of  any  provi- 
sion of  the  National  Constitution.     Both 

Prohibiting  sale   of  meat   outside  city  the  necessity  for  police  regulation,  in  a 

markets. —  An  ordinance  providing  for  the  given  instance,  and  the  adaptation  of  a 

establishment  and  regulation  of  markets  particular  regulation  to  the  specific  end  in 

at  several  points  in  a  city,  and  prohibiting  view,  are  matters  entirely  of  state  cog- 

the  sale  of  fresh  meats  at  retail  outside  nizance  and  final  determination.     Ex  p. 

of  these  markets,  except  by  tenants  of  the  Byrd,  (1887)  84  Ala.  18,  4  So.  397,  5  Am. 

market  stall  who  are  permitted  to  hawk  St.  Hep.  328. 

d.  Regulating  Purchases  by  Junk  Dealers. —  A  larceny  statute  which 
in  part  provides  that  one  who,  being  a  dealer  in  or  collector  of  junk,  metals 
or  second-hand  materials,  buys  or  receives  any  wire,  cable,  copper,  lead, 
solder,  iron,  or  brass  used  by  or  belonging  to  a  railroad,  telephone,  tele- 
graph, gas  or  electric  light  company  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  or  delivering  the  same  has  a  legal  right  to 
do  so,  does  not  abridge  the  privileges  or  immunities  of  citizens. 

Rosenthal  t?.  New  York,  (1912)  226  U.  S.  260,  33  S.  Ct.  27,  57  U.  S.  (L.  ed.)  212, 
Ann.  Cas.  1914B  71. 

e.  Regulating  Sale  of  Seed  Cotton. —  A  statute  declaring  that  it  shall 
be  unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc.,  any 
cotton  in  the  seed,  where  the  quantity  is  less  than  is  usually  baled,  unless 
the  contract  is  reduced  to  writing  and  signed  by  the  parties  in  the  presence 
of  two  witnesses  and  entered  upon  the  civil  docket  of  the  nearest  justice  of 
the  peace  within  ten  days  thereafter,  is  not  in  conflict  with  this  amendment 
as  depriving  the  citizen  of  his  privileges  or  immunities. 

State  n,  Moore,   (1889)    104  X.  C.  714,  counties  and  boundaries  specified  '  any  cot- 

10  S.  E.  143,  17  Am.  St.  Rep.  696.  ton  in  the  seed/  or  elsewhere  to  buy,  Bell, 

etc.,  any  cotton  in  the  seed  raised  within 

Prohibiting    sale    of    seed   cotton. —  An  said  counties."  is  not  obnoxious  to  this 

Alabama  statute  which  makes  it  unlawful  clause.     Mangan  v.  State,  (1884)  76  Ala. 

for  any  person  to  sell  or  offer  for  sale,  60. 
barter,    exchange,    or    buy    "within    the 

/.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void. — A  pro- 
vision of  a  statute  declaring  that  "  all  contracts  for  the  sale  of  shares  of 
the  capital  stock  of  any  corporation  or  association,  on  margin  or  to  be 
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delivered  at  a  future  day,  shall  be  void,  and  any  money  paid  on  such  con- 
tracts may  be  recovered  by  the  party  paying  it,  by  suit  in  any  court  of 
competent  jurisdiction, ' '  does  not  violate  this  clause. 

Parker  v.  Otis,  (1900)   130  Cal.  326,  62  Pac.  571,  927,  92  Am.  St.  Rep.  56. 

g.  Imposing  Conditions  on  Sale  op  Patent  Rights. —  A  statute  which 
provides  that  "  it  shall  be  unlawful  for  any  person  to  sell  or  barter,  or  to 
offer  to  sell  or  barter,  any  patent  right,  or  any  right  which  such  person 
shall  allege  to  be  a  patent  right,  in  any  county  within  this  state,  without 
first  filing  with  the  clerk  of  the  court  of  such  county  copies  of  the  letters 
patent,  duly  authenticated,  and  at  the  same  time  swearing  or  affirming 
to  an  affidavit,  before  such  clerk,  that  such  letters  are  genuine,  and  have 
not  been  revoked  or  annulled,  and  that  he  has  full  authority  to  sell  or  barter 
the  right  so  patented;  which  affidavit  shall  also  set  forth  his  name,  age, 
occupation,  and  residence,  and,  if  an  agent,  the  name,  occupation,  and  resi- 
dence of  his  principal ;  a  copy  of  this  affidavit  shall  be  filed  in  the  office 
of  said  clerk,  and  said  clerk  shall  give  a  copy  of  said  affidavit  to  the  appli- 
cant, who  shall  exhibit  the  same  to  any  person,  on  demand,"  is  not  invalid 
as  imposing  peculiar  and  unreasonable  restrictions  upon  the  patentee 
beyond  those  imposed  upon  owners  of  other  kinds  of  property,  and  thus 
abridging  the  privileges  and  immunities  of  such  a  person  as  a  citizen  of 
the  United  States.  The  provision  is  a  legitimate  exercise  of  the  police 
power  of  the  state  for  the  prevention  of*  fraud,  and  is  not  inconsistent  with 
the  constitutional  provision  of  the  laws  relating  to  patents. 

Reeves  v.  Corning,  (1892)  51  Fed.  783.  See  also  8  Fed.  Stat.  Annot.  628,  voL  10, 
p.  796. 

8.  Eolation  of  Employer  and  Employee  —  a.  Regulating  Hours  of 
Labor. —  A  state  statute  providing  that  the  period  of  employment  of  work- 
ingmen  in  all  underground  mines  or  workings,  and  in  smelters  and  all  other 
institutions  for  the  reduction  or  refining  of  ores  or  metals,  shall  be  eight 
hours  per  day,  except  in  cases  of  emergency  where  life  or  property  is  in 
imminent  danger,  does  not  abridge  the  privileges  or  immunities  of  citizens. 
These  employments,  when  too  long  pursued,  the  legislature  has  judged  to  be 
detrimental  to  the  health  of  the  employees,  and  so  long  as  there  are  reason- 
able grounds  for  believing  that  this  is  so,  its  decision  upon  this  subject 
cannot  be  reviewed  by  the  federal  courts. 

Holden   v.    Hardy,    (1898)    169   U.    S.  statute  providing  that  "  the  period  of  em- 

380,  18  S.  Ct.  383,  42  U.  S.  (L.  ed.)   780,  ployment    of   workingmen    in    all    under- 

affirming  State  f.  Holden,  (1896)  14  Utah  ground  mines  or  workings  shall  be  eight 

71,  46  Pac.  756,  37  L.  R.  A.   103.     See  hours  per  day,  except  in  cases  of  eroer- 

ftlso   Ea>  p.   Boyce,    (1904)    27    Nev.   299,  gency  where  life  or   property    is    in   im- 

75  Pac.    1,   1  Ann.  ('as.   66,  66  L   R.   A.  minent  danger,"  and  that  "the  period  of 

47,  wherein  it  was  held  that  a   Nevada  employment   of   workingmen    in    smelters 
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and  all  other  institutions  for  the  reduc-  payment  for  overtime  at  the  rate  of  time 

tion  or  refining  of  ores  or  metals  shall  be  and  one-half  the  regular  wage,  is  valid, 

eight  hours  per  day,  except  in  cases  of  State  v.  Bunting,  (1914)  71  Ore.  259,  139 

emergency  where  life  or  property   is  in  Pac.  731,  Ann.  Cas.  1916C  1003,  L.  R.  A. 

imminent  danger,"  was  held  to  be  within  1917C  1162.  • 
the  power  and  discretion  of  the  legislature 

to  enact  for  the  protection  of  the  health  Eight-hour  law  for  laborers  on  public 
and  prolongation  of  the  lives  of  the  work-  works. —  A  New  York  statute  revising  the 
ingmen  affected,  and  the  resulting  welfare  charter  of  the  city  of  Buffalo,  which  pro- 
of the  state.  See  also  Ex  p.  Bbyce,  (1904)  vides  that  "  in  contracting  for  any  work 
27  Nev  299,  75  Pac  1,  1  Ann.  Cas.  66,  66  required  to  be  done  by  the  city  a  clause 
L.  R.  A.  47.  shall  be  inserted  that  the  contractor  sub- 
mitting proposals   shall  bind  himself   in 

Laws  of  a  state  making  it  unlawful  for  the  performance  of  such  work  not  to  dis- 
any  employer  in  a  certain  class  to  work  criminate  either  as  to  workmen  or 
employees  more  than  ten  hours  per  day,  wages  against  members  of  labor  organ iza- 
except  in  cases  of  emergency  or  where  tions,  or  to  accept  any  more  than  eight 
public  necessity  requires,  is  not  violative  hourB  as  a  day's  work,  to  be  performed 
of  the  Fourteenth  Amendment  in  that  it  within  nine  consecutive  hours;  nor  shall 
abridges  the  privileges  and  immunities  of  any  man  or  set  of  men  be  employed  for 
the  said  defendant,  a  citizen  of  the  United  more  than  eight  hours  in  twenty-four  con- 
States.  State  i\  J.  J.  Newman  Lumber  secutive  hours  except  in  case  of  necessity, 
Co.,  (1912)  102  Miss.  802,  59  So.  923,  in  which  case  pay  for  such  labor  shall  be 
45  L.  R,  A.   (N.  S.)   851.  at  the  rate  of  time  and  one-half  for  all 

time  in  excess  of  such  eight  hours,"  does 

A  statute  providing  that  no  person  shall  not  unconstitutionally  abridge  the  privi- 

be  employed  in  any  mill,  factory,  or  manu-  teges  and    immunities  of   citizens  of  the 

facturing    establishment    more    than    ten  Uni ted  States.    People  v.  Warren,  (1894) 

hours  in  any  one  day,  with  a  condition  77  Hun  121,  28  N.  Y.  S.  303.     See  also 

that  employees  may  work  overtime  not  to  Ex  p.   Steiner,    (1913)    68  Ore.  218,   137 

exceed  three  hours  in  any  one  day  upon  Pac.  204. 

b.  Right  to  Organize  Labor. —  The  right  of  citizens  to  organize  miners, 
artisans,  laborers,  or  persons  in  any  pursuit,  as  well  as  the  right  of  indi- 
viduals in  any  such  calling  to  unite  for  their  own  improvement  or  advance- 
ment, or  for  any  other  lawful  purpose,  is  a  fundamental  right  of  a  citizen, 
but  is  not  granted  in  terms  to  any  citizen  of  the  United  States  by  any  pro- 
vision of  the  Constitution.  Its  exercise  is  not  necessary  to  the  enjoyment 
of  any  right  or  privilege  which,  the  Constitution  does  not  specify  and  confer. 
It  does  not  result  from  relations  of  citizens  of  the  United  States  to  the 
government  of  the  United  States,  as  needful  or  proper  to  the  discharge  of 
any  duty  the  citizen  owes  it.  Its  protection  is  not  essential  to  the  supremacy 
of  the  general  government  over  any  matter  committed  to  it  by  the  Consti- 
tution, nor  is  its  enforcement  a  proper  means  to  any  end  which  the  Con- 
stitution ordained  the  government  of  the  United  States  to  accomplish. 
U.  S.  v.  Moore,  (1904)   129  Fed.  631. 

c.  Minimum  Wage  Law. —  A  statute  commonly  known  as  the  minimum 
wage  law,  for  women  and  children,  was  held  to  be  valid. 

Simpson  v.  CHara,   (1914)   70  Ore.  261,  141  Pac.  158. 

d.  REGtnLATiNG  Payment  op  Wages  in  Scrip. —  A  statute  declaring  it 
unlawful  for  any  corporation,  company,  firm,  or  person  engaged  in  any 
trade  or  business,  either  directly  or  indirectly,  to  issue,  sell,  give,  or  deliver 
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to  any  person  employed  by  such  corporation,  company,  firm,  or  person,  in 
payment  of  wages  due  such  laborer,  or  as  advances  for  labor  not  due,  any 
scrip,  token,  draft,  check,  or  other  evidence  of  indebtedness  payable  or 
redeemable  otherwise  than  in  lawful  money ;  and  that  if  such  scrip,  token, 
draft,  check,  or  other  evidence  of  indebtedness  be  so  issued,  sold,  given, 
or  delivered  to  such  laborer,  it  shall  be  construed,  taken  and  held  in  all 
courts  and  places  to  be  a  promise  to  pay  the  sum  specified  therein  in  lawful 
money  by  the  corporation,  company,  firm,  or  person  issuing,  selling,  giving, 
or  delivering  the  same  to  the  person  named  therein,  or  to  the  holder  thereof, 
was  held  not  to  be  so  plainly  and  obviously  in  violation  of  the  Constitution 
as  to  justify  a  court  in  declaring  it  void. 

State  tr.  Peel  Splint  Coal  Co.,  ( 1892)  36  W.  Va.  802,  15  S.  E.  1000,  17  L.  B.  A.  386, 

6.  Employment  op  Labor  on  Public  Works. — A  statute  which  provides 
that  "  In  the  construction  of  public  works  by  the  state  or  a  municipality, 
or  by  persons  contracting  with  the  state  or  such  municipality,  only  citizens 
of  the  United  States  shall  be  employed ;  and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  preference  shall  be  given  citizens  of 
the  state  of  New  York, ' '  does  not  abridge  the  privileges  and  immunities  of 
contractors  and  those  of  their  alien  employees. 

Heim  t\  McCall,   (1915)   239  U.  S.  175,  other  place- of  business,  shall,  on  demand 

36  a  C.  78,  60  U.  S.   (L.  ed.)   206,  Ann.  of  any  legal  holder  thereof,  on  the  next 

Cas.    1917B    287;    Crane    t\    New    York,  pay   day   of   such   persons,   firm   or  cor- 

(1916)    239  U.   S.   196,  36  S.  Ct.  85,  60  poration  issuing  same,  succeeding  date  of 

U.  8.   (L.  ed.)  218.  issuance  of   same  be  liable  for  the  full 

ffice  value  thereof  in  current  money  of 

A  statute  providing  '*  that  any  person,  the  United  States/'  has  been  held  not  to 

firm  or  corporation  issuing  checks,  punch-  abridge  the  privileges   or  immunities  of 

outs,  tickets,  tokens,  or  other  devices,  re-  citizens  of  the  United  States.     Regan  t. 

deemable   either   wholly    or   partially   in  Tremont  Lumber  Co.,  (1914)  134  La,  199. 

goods    or   merchandise   at   their,   or    any  63  So.  874. 

/.  Liability  of  Railroad  for  Injury  to  Employes. —  A  statute  making 
a  railroad  company  liable  to  its  employees  for  injuries  resulting  from  the 
negligence  of  fellow  servants,  and  depriving  the  company  of  the  defense 
of  contributory  negligence,  does  not  abridge  its  privileges  and  immunities 
under  this  clause. 

Missouri   Pac.  R.   Co.  r.   Castle,    (1912)    224  U.  S.  541,  32   8.  Ct  606,   56  TJ.  S. 

(L.  ed.)  875. 

g.  Regulating  Qualifications  of  Railroad  Flagmen. —  A  statute  pro- 
viding that  all  flagmen  working  on  certain  trains  shall  have  had  one  year's 
experience  as  brakemen,  is  within  the  police  power. 

Simpson  v.  Geary,   (1913)   204  Fed.  507. 
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9.  Game  and  Fish  Laws  —  a.  In  General. —  A  statute  making  it  unlaw- 
ful to  hunt  on  the  lands  of  another  without  permission  of  the  owner,  agent, 
or  occupant,  does  not  abridge  the  privileges  and  immunities  of  citizens. 

People   £?.   Sayer,    (1910)    246  111.   382,  states  do  not  include  any  rights  in  the 

92  N.  E.  900.  property    of   the    several    state*   held    in 

trust  for  their  own  inhabitants,  and  laws 

Nonresidents  of  a  state  who  may  be  which  prohibit  them  in  whole  or  in  part 
citizens  of  the  United  States  and  of  an-  from  participating  in*  the  benefits  of  that 
other  state  have  no  inherent  right  to  take  property  do  not  deprive  them  of  any  Con- 
or catch  migratory  flsh  in  the  navigable  stitutional  rights.  The  majority  of  the 
waters  of  the  state  after  a  statute  has  states  have  enacted  laws  prohibiting  or 
been  enacted  by  the  state  prohibiting  the  limiting  the  right  of  nonresidents  to  take 
exercise  of  the  privilege.  State  v.  Catho-  game  or  fish  within  their  respective 
Jic,  (1915)  75  Ore.  367,  147  Pac.  372,  boundaries,  and,  upon  the  principles  above 
Ann.  Cas.  1917B  913.  stated^  this  legislation  has  been  invariably 

upheld  by  all  the  courts.     State  r.  Aab- 

The  rights,  privileges,  and   immunities  man,    (1911)    123   Tenn.   664,   135   S.  W. 

which  are  secured  by  the  federal  consti-  ?26. 
tution  to  the  inhabitants  of  the  several 

6.  Shipping  Game  Out  of  the  State. —  A  prosecution  under  a  Michigan 
statute  for  having  in  possession  wild  ducks,  with  intent  to  ship  them  beyond 
the  limits  of  the  state,  does  not  infringe  the  privileges  and  immunities 
granted  to  eitizens  by  this  amendment. 

People  t7.  Van  Pelt,    (1902)    130  Mich.       24   N.   E.   758,  23  Am.   St.   Rep.   641,  9 
621,  90  N.  W.  424.     See  also  American       L.  R.  A.  138. 
Ex.    Co.   t?.    People,    (1890)    133   111.   652, 

c.  Regulating  Leases  op  Oyster  Lands. —  A  New  Jersey  statute  which 
denies  the  privilege  of  taking  a  lease  of  the  state  lands  under  water  to  per- 
sons who  are  not  citizens  and  residents  of  the  state,  except  those  who,  at 
the  time  of  the  passage  of  the  Act,  were  holding  and  using  the  state's  lands 
under  those  waters,  and  had  oysters  planted  thereon  under  a  usage,  custom, 
or  existing  law  of  the  state,  and  which  denies  the  privilege  to  citizens  and 
residents  who  had  not  been  such  for  twelve  months  preceding  the  making 
of  the  lease,  except  those  in  the  situation  just  mentioned,  does  not  violate 
this  clause. 

State  r.  Corson,  (1901)  67  N.  J.  L.  186,  50  Atl.  780. 

d.  Lobster  Law. —  A  statute  which  prohibits  the  catching  and  taking  of 
lobsters  within  the  territorial  waters  of  the  state  and  maintaining  contriv- 
ances therefor  without  a  license,  which  the  fish  commissioners  may  grant 
or  refuse  to  grant  to  citizens  of  the  state  who  have  resided  therein  for  at 
least  one  year,  is  valid. 

State  v.  Kofinea,  (1911)  33  R.  I.  211,  80  Atl.  432. 
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10.  Regulating  Pursuit  of  Occupations  —  a.  Banks  and  Banking.— 
A  statute  making  it  a  felony  for  any  banker  or  any  bank  officer  to  receive 
deposits  in  a  bank  knowing  the  same  to  be  insolvent,  is  valid. 

Eureka   County   Bank    Habeas   Corpus  the  president  and  directors  of  an  insol- 

Cases,   (1912)   35  Nev.  80,  126  Pac.  656,  vent  bank  chartered  in  the  state,  does  not 

129  Pac.  308.  abridge  the  privileges  or  immunities  of 

the    United    States.      Griffin    v.    State, 

Presumption  of  fraud  against  officers  of  (1914)    142  Ga.  636,  83  S.  E.  540,  Ann. 

insolvent  bank. — A  statute  which  provides  Cas.   1916C  80,  L.  R.  A.  1915C  716;  15 

for  raising  a  presumption  of  fraud  against  6a.  App.  520,  83  S.  E.  891. 

b.  Insubance. —  A  state  statute  providing  "  that  it  shall  be  unlawful 
for  any  person,  partnership,  or  association,  to  issue,  sign,  seal,  or  in  any 
manner  execute  any  policy  of  insurance,  contract,  or  guaranty,  against 
loss  by  fire  or  lightning,  without  authority  expressly  conferred  by  a  charter 
of  incorporation,  given  according  to  law ;  and  every  such  policy,  contract, 
or  guaranty,  hereafter  made,  executed,  or  issued,  shall  be  void,"  strikes 
at  no  privilege  of  citizenship  of  the  United  States,  as  distinguished  from 
the  privileges  of  citizenship  of  the  state,  and  is  a  valid  exercise  of  the  police 
power.  It  does  not  prohibit,  but  regulates  the  business,  and  excludes  no 
one  from  engaging  in  it,  but  prescribes  the  preliminary  qualification  neces- 
sary for  all  alike,  to  entitle  them  to  enter  the  business. 

Com.  ti  Vrooman,   (1894)    164  Pa.  St.  suicide  at  the  time  he  made  his  applica- 

307,  30  Atl.  217,  44  Am.  St.  Eep.   603,  tion  for  the  policy,  and  any  stipulation 

25  L.  R.  A.  250.  in   the   policy   to   the   contrary   shall  be 

void,"  has  been  construed  as  not  violating 

A   statute   providing:      "In    all    suits  that  part  of  section  1  of  the  Fourteenth 

upon  policies  of  insurance  on  life  hereafter  Amendment   to   the   Constitution   of  the 

issued  by  any  company  doing  business  in  United   States,   which   provides   that  no 

this  state  to  a  citizen   of  this  state  it  slate  shall  make  or  enforce  any  law  which 

shall  be  no  defense  that  the  insured  com-  shall  abridge  the  privileges  or  immunities 

m it ted  suicide,  unless  it  shall  be  shown  to  of  citizens  of  the  United  States.    Lukena 

the  satisfaction  of  the  court  or  jury  try-  v.  International  Life  Ins.  Co.,  (1916)  268 

ing  the  cause  that  the  insured  contemplated  Mo.  574,  191  S.  W.  418. 

c.  Practice  of  Law. —  The  right  to  admission  to  practice  in  the  courts 
of  a  state  is  not  one  of  the  privileges  or  immunities  belonging  to  citizens  of 
the  United  States,  and  the  refusal  of  a  state  court  to  grant  a  license  to  a 
woman  to  practice  law  is  not  within  the  prohibition  of  this  clause. 

Bradwell  v.  Illinois,  (1872)  16  WalL  court  does  not  deprive  a  person  of  any 
139,  21   U.    S.    (L.   ed.)    442.     See   also      right,  privilege,  or  immunity  secured  to 


Jn  re  Lock  wood,    (1894)    154  U.  S.   116,       him  by  the  Constitution  and  laws  of  the 
'4  S.  Ct.  1082,  38  U.  S.   (L.  ed.)   929. 

A  judgment  of  disbarment  by  a  state 


jn  re  xjockwooo,    (i»»4)    lo4   u.  S.   no,       nun  by  tne  Constitution  ana  laws  oi  uw 
14  S.  Ct.  1082,  38  U.  S.   (L.  ed.)   929.  United    States.      Philbrook    t>.    Newman, 

(1898)  85  Fed.  143. 


d.  Practice  of  Medicine. —  A  statute,  being  "An  Act  to  establish  a 
medical  council  and  three  state  boards  of  medical  examiners,  to  define 
the  powers  of  said  medical  council  and  said  state  board  of  examiners,  to 
provide  for  the  examination  and  licensing  of  practitioners  of  medicine  and 
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surgery,  and  to  further  regulate  the  practice  of  medicine  and  surgery,  and 
to  make  appropriation  for  the  medical  council,' '  is  a  valid  and  constitu* 
tional  exercise  of  the  police  power  of  the  state  upon  a  subject  plainly  within 
that  power. 

In  re   CampbeU,    (1901)    197    Pa.   St.  People  v.  Hasbrouck,  (1895)  11  Utah  300, 

5S2,  47  Atl.  860,  citing  Dent  a  West  Vir-  39  Pac.  918;  Fox  t?.  Territory,   (1884)   2 

ginia,  (1889)   129  U.  S.  114,  9  S.  Ct.  231,  Wash.    Ter.    297,   5   Pac.    603;    State   v. 

32  U.  S.  (L.  ed.)   623.     See  also  Com.  f.  Carey,  (1892)  4  Wash.  429,  30  Pac.  729; 

Finn,   (1899)   11  Pa.  Super.  Ct.  620,  and  State  i\  Currens,    (1901)    111  Wis.  433, 

also    the    following    cases:      Harding    v.  87  N.  W.  561,  56  L.  R.  A.  252. 
People,  (1887)   10  Colo.  390,  15  Pac.  727; 

Slate  v.  Webster,    (1898)    150  Ind.  616,  A  license  to  practice  medicine  may  be 

50  N.  E.  750,  41  L.  R.  A.  212;  State  r.  revoked    for    malpractice.     Mathews    v. 

Green,  (1887)   112  Ind.  468,  14  N.  E.  352;  Hedlund,   (1908)   82  Neb.  825,  119  N.  W. 

People  v.  Phippin,  (1888)   70  Mich.  6,  37  17. 
N.  W.  888;   State  v.  Tucker,   (1912)    102 

Miss.  517,  59  So.  826;  Craig  i\  Board  of  That  a  magnetic  healer  may  be  pre- 

Medical  Examiners,  (1892)  12  Mont.  208,  vented  from  practicing  his  profession  by 

29  Pac.  532;  France  t?.  State,   (1897)   57  the  operation  of  a  statute  regulating  the 

Ohio   St.    20,  47    N.    E.    1041 ;    State   v.  practice  of  medicine,  does  not  render  the 

Ottman,   (1897)    6  Ohio  Dec.  265;   State  statute  void.    Parks  t?.  State,  (1902)   159 

r.  Randolph,  (1892)  23  Ore.  80,  31  Pac.  Ind.  212,  64  N.  E.  862,  59  L.  R.  A.  190. 
201,  37  Am.  St.  Rep.  655,  17  L.  R.  A.  470; 

6.  Practice  op  Dentistry. —  A  statute  requiring  persons  to  obtain  a 
certificate  from  the  state  board  before  engaging  in  the  practice  of  dentistry 
does  not  violate  this  clause. 

State  v.  Roeenkrans,  (1910)  30  R.  I.  374,  75  Atl.  491,  19  Ann.  Cas.  824. 

/.  Practice  of  Veterinary  Medicine.—  In  Texas  an  act  to  regulate  the 
practice  of  veterinary  medicine,  surgery  and  dentistry,  and  prohibiting  its 
practice  except  under  certain  conditions,  has  been  held  to  be  clearly  within 
the  proper  police  powers  of  the  state  and  not  to  violate  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  wherein  it  requires 
that  no  state  shall  make  or  enforce  any  law  which  may  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States. 

Pistole  v.  State,  (1912)  68  Tex.  Crim.  127,  150  S.  W.  618. 

g.  Pilots  and  Pilotage. —  A  statute  limiting  the  number  of  pilots  to  be 
licensed  at  a  port  and  regulating  services  and  fees  of  pilots,  does  not 
abridge  the  privileges  and  immunities  of  citizens. 

St.  George  t>.  Hardie,  (1908)   147  N.  C.  88,  60  a  E.  920. 

h.  Loan  Business. —  A  statute  regulating  the  business  of  making  loans 
on  pledges  of  personal  property,  chattel  mortgages,  or  assignment  of  salary 
or  wages,  and  requiring  the  payment  of  license  fees,  is  valid. 

IXain  i\  Hoboken,   (1913)    85  N.  J.  L.  A  statute  which  prohibits  any  person 

79,  88  Atl.  1053.  engaged  in  business  as  a  personal  prop- 
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erty  broker  from  making  any  loan  secured  real  estate.  Eaker  t*.  Bryant,  (1914)  24 
by  chattel  mortgage,  bill  of" sale,  or  other  Cal.  App.  87,  140  Pac.  310. 
obligation  or  contract  involving  the  for- 
feiture of  rights  in  or  to  personal  prop-  A  statute  regulating  the  business  of 
erty,  providing  for  a  greater  rate  of  in-  making  loans  and  providing  that  no  license 
terest  than  two  per  cent,  per  month,  is  shall  be  granted  to  any  person  unless  he 
not  onen  to  constitutional  objection  be-  be  a  bona  fide  resident  of  the  state,  does 
( ause  it  does  not  apply  to  those  who  make  not  violate  this  clause  as  the  business  of 
occasional  loans  and  are  not  engaged  in  taking  excessive  interest  is  one  which  the 
the  business  of  making  loans,  nor  to  loans  state  has  the  right  to  regulate  and  to 
upon  pledge,  or  loans  without  security  confine  to  those  -  hose  residence  within  its 
or  loans  upon  the  security  of  bank  books,  borders  renders  them  subject  to  its  process 
bank  deposits,  interests  in  estates,  or  con-  State  v.  Ware,  urn  6)  79  Ore.  367,  154 
tracts,  or  loans  secured  by  mortgage  on  Pac.  905,  165  Pac.  364. 

i.  Giving  Monopoly  to  Slaughter-house  Business. —  A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the 
corporation  thereby  created.  It  authorized  the  company  to  establish  and 
erect  within  certain  territorial  limits  therein  defined,  one  or  more  stock 
yards,  stock  landings,  and  slaughter  houses,  and  imposed  upon  it  the  duty 
of  erecting  a  slaughter  house  of  a  certain  capacity.  It  declared  that  the 
company  should  have  the  sole  and  exclusive  privilege  of  conducting  and 
carrying  on  the  live-stock  landing  and  slaughter-house  business  within  the 
limits  and  privileges  granted  by  the  Act,  and  that  all  such  animals  should 
be  landed  at  the  stock  landings*  and  slaughtered  at  the  slaughter  houses  of 
the  company,  and  nowhere  else.  It  was  held  that  the  restraint  upon  the 
exercise  of  their  trade  by  the  butchers  of  New  Orleans  did  not  abridge  the 
privileges  or  immunities  of  citizens  within  the  meaning  of  this  amendment. 

Slaughter  House  Cases,  (1S72)  16  Wall.       Stock  Landing,  etc.,  Co.,   (1870)    1  Abb. 
36,  21  U.  S.  (L.  ed.)  394.    See  Live  Stock       (U.  S.)   388,  15  Fed.  Cas.  No.  8,408. 
Dealers,  etc.,  Assoc.  v.  Crescent  City  Live 

j.  Prohibiting  Business  of  Ticket  Scalping. —  A  statute  entitled  "An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers/ '  does 
not  abridge  the  privileges  or  immunities  of  citizens  of  the  United  States. 

Burdick  i\  People,  (1894)   149  111.  602,  strictions,   which   the  legislature  deemed 

36  N.  E.  948,  41   Am.  St.  Rep.  329,  24  necessary  to  prevent  frauds  upon  travelers 

L.  R.  A.  152,  in  which  case  the  court  said:  and  public   carriers.     But   these   restric- 

"  The  right  of  conducting  the  business  of  tions  amount  only  to  such  restraints  as 

Belling  railroad  and  steamboat  tickets  is  the  government  may  justly  prescribe  for 

curtailed  and  hedged  about  by  certain  re-  the  general  good  of  the  whole." 

h.  Employment  of  Women  in  Places  of  Amusement. —  A  statute  pro- 
viding that  "  no  female  person  shall  be  employed  in  any  capacity  in  any 
saloon,  beer  hall,  bar-room,  theatre,  or  place  of  amusement,  where  intoxi- 
cating liquors  are  sold  as  a  beverage,  and  any  person  or  corporation  con- 
victed of  so  employing,  or  participating  in  so  employing,  any  such  female 
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person  shall  be  fined  not  less  than  five  hundred  dollars ;  and  any  person  so 
convicted  may  be  imprisoned  in  the  county  jail  for  a  period  of  not  less  than 
six  months/'  is  not  repugnant  to  the  Constitution  as  depriving  persons 
'awfully  engaged  in  the  liquor  business  of  the  privilege  or  right  of  employ- 
ing women  who  are  competent  to  contract  with  reference  to  their  own 
services. 

In  re  Considine,  (1897)  83  Fed.  157. 

I.  Regulation  of  Prostitution. —  A  state  statute  providing  that  "  any 
male  person  who  lives  with,  or  who  lives  off  of,  in  whole  or  in  part,  or 
accepts  any  of  the  earnings  of  a  prostitute,  or  connives  in  or  solicits  or 
attempts  to  solicit  any  male  person  or  persons  to  have  sexual  intercourse, 
or  cohabit  with  a  prostitute,  or  who  shall  invite,  direct,  or  solicit  any  person 
to  go  to  a  house  of  ill-fame,  for  any  immoral  purpose ;  or  any  person  who 
shall  entice,  decoy,  place,  take,  or  receive  any  female  child  or  person  under 
the  age  of  eighteen  years,  into  any  house  of  ill-fame  or  disorderly  house, 
or  any  house,  for  the  purpose  of  prostitution ;  or  any  person  who,  having  in 
his  or  her  custody  or  control  such  child,  shall  dispose  of  it  to  be  so  received, 
or  to  be  received  in  or  for  any  obscene,  indecent,  or  immoral  purpose, 
exhibition,  or  practice,  shall  be  deemed  guilty  of  a  felony  and  upon  convic- 
tion thereof  shall  be  imprisoned  in  the  penitentiary  not  less  than  one  year 
nor  more  than  five  years,  and  fined  in  any  sum  not  less  than  one  thousand 
dollars  nor  more  than  five  thousand  dollars,"  is  valid.  The  privileges  and 
immunities  referred  to  are  such  as  are  lawful  in  character. 

State  «?.  Graham,  (1904)   34  Wash.  82,  74  Pac.  1058. 

II.  Sunday  Laws  —  a.  Requiring  Closing  op  Places  op  Business. — 
A  state  statute  known  as  the  Sunday  Law,  requiring  the  closing  of  all 
places  of  business,  with  the  exception  of  certain  designated  classes,  from 
twelve  o'clock  on  Saturday  night  until  twelve  o'clock  on  Sunday  night  of 
each  week,  and  punishing  violations  thereof  by  criminal  penalties,  is  valid. 

State  v.  Judge,  (1887)  39  La.  Ann.  136,  1  So.  437.  See  also  State  t\  Fernandez, 
(1887)  30  La.  Ann.  538,  2  So.  233. 

b.  Prohibiting  Opening  Places  of  Amusement. —  A  statute  providing 
in  part  that  "  any  person  who  shall  keep  open  any  playhouse  or  theater, 
race  ground,  cock  pit,  or  play  at  any  game  of  chance  for  gain,  or  engage 
in  any  noisy  amusements, ' '  shall  upon  conviction  be  punished,  does  not 
violate  this  clause,  as  it  is  intended  by  the  statute  to  prevent  the  opening 
of  theaters  and  playhouses  on  Sunday  for  the  giving  of  such  plays  and 
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performances,  and  not  to  forbid  them  to  be  opened  for  religious  or  other 
quiet,  legitimate,  and  orderly  exercises. 

State  v.  Herald,  (1907)  47  Wash.  538,  92  Pac.  376,  20  L.  R.  A.   (N.  S.)  433. 

c.  Prohibiting  Playing  Baseball  on  Sunday. —  A  state  statute  pro- 
hibiting the  playing  of  baseball  on  Sunday  where  a  fee  is  charged,  and 
subjecting  the  players  to  a  fine,  is  not  invalid  under  this  clause. 

State    t\    Hogreiver,    (1899)     152    Ind.  pi  notice,  to  repress  certain  known  pemic 

G»8,   53  N.   E.   921,  45  L.   R.   A.   504,  in  ious  tendencies,  and  to  protect  the  citwens 

which  case  the  court  said:     "The  state  of   the   state   in   the   enjoyment  of  that 

deals  with  it  in  the  exercise  of  its  police  repose  and  quiet  on  the  day  set  apart  by 

power,  to  circumscribe  certain  evils  which  secular  laws  for  rest  and  recuperation  to 

are  likely  to  result  from  its  unrestrained  which  they  are  entitled." 

12.  Right  of  Suffrage  —  a.  In  General. —  The  Constitution  does  not 
define  the  privileges  and  immunities  of  citizens,  and  the  right  of  suffrage 
is  not  one  of  them.  This  amendment  did  not  add  to  the  privileges  and 
immunities  of  a  citizen.  It  simply  furnished  an  additional  guaranty  for 
the  protection  of  such  as  he  already  had.  No  new  voters  were  necessarily 
made  by  it.  Indirectly  it  may  have  had  that  effect,  because  it  may  have 
increased  the  number  of  citizens  entitled  to  suffrage  under  the  constitutions 
and  laws  of  the  states,  but  it  operates  for  this  purpose,  if  at  all,  through 
the  states  and  the  state  laws,  and  not  directly  upon  the  citizen. 

Minor  v.  Happersett,    (1874)    21   Wall.  under  the  constitution  of  the  state,  and 

171,   22   U.   S.    (L.    ed.)    627.     See   also  not  under  the  Constitution  of  the  United 

Gougar  i\  Timberlake,    (1896)    148    Ind.  States.     The   qualifications   are  different 

47,  46  N*  E.  339,  62  Am.  St.  Rep.  487,  37  in  different  states.     Citizenship,  age,  sex. 

L.  R.  A.  644;  State  v.  Weber,  (1905)   96  residence,   are  variously   required  in  the 

Minn.  422,  105  N.  W.  490,  113  Am.  St.  different   states,   or   may   be   so.     If  the 

Rep.  630.  right  belongs  to  any  particular  person,  it 

is  because  such  person  is  entitled  to  it 

The  privilege  to  vote  in  any  state  is  by  the  laws  of  the  state  where  he  offers 

not  given  by  the  Federal  Constitution,  or  to  exercise  it,  and  not  because  of  citizen - 

by  any  of  its  amendments.     It  is  not  a  ship  of  the  United  States.     U.  S.  P.  An- 

privilege  springing  from  citizenship  of  the  thony,    (1873)    11   Blatchf.    (U<   S.)   200, 

United  States.     A  state  statute  making  it  24  Fed.  Can.  No.  14,459. 
necessary  for  a  person  coming  into  the 

state  to  make  a  declaration  of  intent  to  A  Massachusetts  statute  providing  that 

become  a  citizen  and  resident  of  the  state,  registrars  must  require  a  person  "to  read 

before   he   should   have   the   right   to   be  at  least  three  lines,  other  than  the  title, 

registered  as  a  voter,  does  not  violate  the  from  an  official  edition  of  the  Constitu 

federal   rights   of  any  person  taking  up  tion,  in  such  manner  as  to  show  that  he  is 

his  residence  in  that  state.     Pope  v.  Wil-  neither  prompted  nor  reciting  from  mem- 

liams,    (1904)    193   U.   S.  632,   24  S.  Ct.  ory,"  and  must  also  require  him  "  to  write 

673,  48  U.  S.  (L.  ed.)  817.  his  name  in  the  register,"  was  held  to  be 

valid.    Stone  v.  Smith,   (1893)   159  Mass. 

The  right  of  voting,  or  the  privilege  of  414,  34  N.  E.  521. 
voting,    is    a    right    or    privilege    arising 

No  race  discrimination — While  the  right  of  suffrage  is  not  a  necessary 
attribute  of  federal  citizenship,  it  is  such  an  attribute  as  is  exempt  from 
discrimination  in  the  exercise  of  that  right  on  account  of  raee  and  previous 
condition;  and  while  the  right  to  vote  in  the  states  comes  from  the  states, 
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the  right  of  exemption  from  the  prohibited  discrimination  comes  from  the 
United  States. 

Mills  r.  Green,  (1895)  67  Fed.  829.     See  the  Fifteenth  Amendment,  infta,  p.  1103. 

6.  Woman  Suffrage. —  In  denying  to  women  the  right  to  vote,  a  state 
does  not  violate  the  letter  or  spirit  of  this  amendment. 

0.   S.   r.  Anthony,    (1873)    11   Blatchf.  chise.    The  language  of  the  second  section 

(U.  S.)  200,  24  Fed.  Cas.  No.  14,459.    See  of  this  amendment  demonstrates  that  the 

also  Minor  t\  Happersett,  (1873)   53  Mo.  elective  franchise  is  not  one  of  the  privi- 

62.  leges    or    immunities    mentioned    in    this 

section,  and  to  hold  that  the  right  to  vote 

The  right  to  vote  is  not  one  of  the  is  one  of  the  privileges  or  immunities  pro- 
privileges  or  immunities  of  citizens  pro-  tected  would  leave  nothing  for  the  Fif- 
tected  by  this  amendment,  and  a  woman  teenth  Amendment  to  operate  upon.  Van 
cannot  claim  under  its  provisions  the  Valkenburg  v.  Brown,  (1872)  43  Cal.  62. 
privilege  of  exercising  the  elective  fran- 

13.  Elections. — A  statute  providing  that  "Any  person  who  .loans  or 
advances  money  to  another  knowingly  to  be  used  for  paying  the  poll  tax  of 
such  person  is  guilty  of  a  misdemeanor,"  is  not  an  unreasonable  abridg- 
ment of  the  liberty  of  the  citizens  to  contract,  and  an  abridgment  of  the 
privileges  and  immunities  of  citizens  of  the  United  States. 

Watts  v.  State,   (1011)    61  Tex.  Crim.  such  party;  3,  that  he  affiliated  with  such 

364,  135  S.  W.  585.  parly  and  supported  its  nominees  at  the 

last  regular  election,  is  not  repugnant  to 

Primary. —  One  who  files  his  petition  the  Fourteenth  Amendment  to  the  Con- 
to  become  a  candidate  for  a  party  nomina-  stitution  of  the  United  States,  as  it  does 
tion  in  the  state  primary  election  must  in  not  abridge  any  privileges  or  immunity 
order  to  get  his  name  on  the  party  ballot,  of  a  citizen  of  the  United  States.  Gard- 
state  therein  1,  that  he  is  a  qualified  ner  ix  Ray,  (1913)  154  Ky.  509,  167 
elector;  (i.  e.  of  the  party  whose  nomina-  S.  W.  1147. 
tion  he  seeks)  2,  that  he  is  a  member  of 

14.  Civil  Service  Law. —  A  state  eivil  service  law  was  held  not  to  be 
invalid  as  abridging  the  privileges  and  immunities  of  citizens  of  the  United 
States,  as  the  mode  of  determining  whether  the  prescribed  qualifications 
exist  applies  to  all  citizens  alike,  and  therefore  the  rights  and  privileges  of 
none  in  that  regard  are  abridged,  and  the  right  of  an  elected  and  qualified 
officer  to  select  his  own  subordinates  is  not  a  vested  or  private  personal 
right. 

People  i;.  Loeffler,  (1898)  175  HI.  606,  51  N.  £.  785.  See  also  Green  v.  State 
Civil  Service  Commission,  (1914)   90  Ohio  St.  252,  107  N.  E.  531. 

15.  Prohibiting  Stipulation  Against  Negligence  in  Delivery  of  Tele- 
graph Message. — A  statute  prohibiting  a  stipulation  against  liability  for 
negligence  in  the  delivery  of  an  interstate  message,  is  not  invalid  as  abridg- 
ing the  privileges  and  immunities  of  citizens. 

Western  Union  TeL  Co.  v.  Commercial  Milling  Co.,  (1910)  218  U.  S.  404*  SI  &  Ct. 
59,  54  U.  S.   (L.  ed.)   1088,  21  Ann.  Cas.  815,  36  L.  R.  A.   (N.  S.)   220. 
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16.  Liability  of  Mine  Owner  for  Negligence  of  Licensed  Manager  or 
Engineer. —  The  use  and  enjoyment  of  mining  property  being  subject  to 
the  reasonable  exercise  of  the  police  power,  the  rights,  privileges  and 
immunities  of  a  mine  owner  as  a  citizen  of  the  United  States  are  not  invaded 
by  a  statute  imposing  upon  mine  owners  responsibility  for  the  defaults  of 
mine  managers  and  mine  examiners,  employees  who  are  required  by  the 
statute  to  be  selected  by  the  mine  owners  from  those  holding  licenses  issued 
by  the  state  mining  board  created  by  the  statute. 

Wilmington  Star  Min.  Co.  *\  Fulton,  (1907)  206  U.  S.  60,  27  S.  Ct.  412,  51  U.  S. 
(L.  ed.)    708. 

17.  Regulating  Weighing  and  Measuring  Coal  at  Mines. —  A  state  statute 
relating  to  weighing  and  measuring  coal  at  the  place  where  mined,  before 
the  same  is  screened,  providing  that  all  coal  mined  and  paid  for  by  weight 
shall  be  weighed  in  the  car  in  which  it  is  removed  from  the  mine,  before  it 
is  screened,  and  shall  be  paid  for  according  to  the  weight  so  ascertained,  at 
such  price  per  ton  as  may  be  agreed  on  by  such  owner  or  operator  and  the 
miners  who  mined  the  same,  that  coal  mined  and  paid  for  by  measure  shall 
be  paid  for  according  to  the  number  of  bushels  marked  upon  each  car  in 
which  it  is  removed  from  the  mine,  and  before  it  is  screened,. and  that  the 
price  paid  for  each  bushel  so  ascertained  shall  be  such  as  may  be  agreed  on 
as  aforesaid,  was  held  not  to  be  so  plainly  and  obviously  in  violation  of  the 
Constitution  as  to  justify  a  court  in  declaring  it  void. 

State  t\  Peel  Splint  Coal  Co.,  (1892)  36  W.  Va.  802,  16  a  E.  1000,  17  L.  R.  A.  386. 

18.  Legalizing  Pooling  of  Farm  Products.—  The  Kentucky  Act  of  1906, 
p.  429,  c.  117,  which  legalizes  the  pooling  of  tobacco  and  other  farm  prod- 
ucts for  the  purpose  of  classifying,  grading,  and  selling  the  same,  in  order 
that  a  higher  price  may  be  obtained  therefor  than  could  be  received  by  sell- 
ing the  crops  individually,  and  authorizes  parties  forming  the  pool  to  select 
agents  to  hold  the  crops  pooled  for  the  purpose  of  classifying,  grading,  and 
selling  them,  has  been  held  not  to  be  a  violation  of  the  Fourteenth  Amend- 
ment, providing  that  no  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privilege  or  immunities  of  citizens  of  the  United  States. 

Owen  County  Burley  Tobacco  Soc.  c.  Brumbaek,  (1908)  128  Ky.  137,  107  S.  W. 
710. 

19.  Making  False  Statements  to  Obtain  Credit. — A  statute  declaring  it 
an  offense  to  make  or  use  false  statements  to  obtain  creditf  does  not  abridge 
the  privileges  and  immunities  of  citizens  of  the  United  States. 

State  r.  Elliott,   (1016)    135  Minn.  89,  160  N.  W.  204. 
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20.  Effect  of  Retraction  of  Libel. — A  statute  assuming  to  authorize  a 
newspaper  to  absolve  itself  from  liability  for  libel  by  publishing  a  retrac- 
tion, is  invalid. 

Byers  v.  Meridian  Printing  Co.,  (1911)  84  Ohio  St.  408,  95  &  E.  917,  38  L.  R.  A. 
(N.  S.)  913. 

21.  Regulating  Use  of  Name  and  Emblems  of  Fraternal  Organisation. 

— A  statute  which  prohibits  any  person  or  organization  from  adopting  and 
using  the  name  or  emblems  of  any  benevolent  or  fraternal  organization 
previously  residing  in  the  state,  does  not  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States. 

Emory  v.  Grand  United  Order  of  Odd  does  not  abridge  the  privileges  or  im- 
Fellows,  (1913)  140  Ga.  423,  78  S.  E.  922.       munities  of  a  citizen  of  the  United  States. 

Hammer  v.   State,    (1909)    173  Ind.   199, 

A  statute  declaring  it  to  be  unlawful  to  89  N.  E.  850,  140  Am.  St.  Rep.  248,  21 
wear  the  badge  and  emblem  adopted  by  an  Ann.  Cas.  1034,  24  L.  R.  A.  (N.  8.)  795. 
incorporated   secret    society   of  the   state 

22.  Prohibiting  School  Pupil  from  Joining  Secret  Fraternity.— A  stat- 
ute declaring  it  to  be  unlawful  for  any  pupil  in  a  public  school  to  join  or 
become  a  member  of  any  secret  fraternity,  does  not  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States. 

Bradford  v.  Board  of  Education,  (1912)  18  Cal.  App.  19,  121  Pac.  929. 

23.  Prohibiting  Visiting  Place  Where  Opium  Is  Sold.— A  municipal 
ordinance  which  provides  that  "  every  person  who,  in  the  city  of  Modesto, 
opens,  keeps,  or  maintains  any  room  or  other  place  where  opium,  or  any  of 
its  preparations,  is  sold  or  given  away,  and  every  person  who  resorts  to,  fre- 
quents, or  visits  such  room  or  place,  is  guilty  of  a  misdemeanor ;  provided, 
that  this  section  shall  not  apply  to  the  sale  or  gift  of  any  of  the  prepara- 
tions of  opium  by  any  druggist,  for  any  ailment  not  caused  by  the  use  of 
opium,  or  any  of  its  preparations,"  under  which  a  person  may  be  con- 
victed who  visits  a  room  described  in  the  ordinance  for  some  proper  pur- 
pose, deprives  such  a  person  of  rights  and  privileges  secured  by  the  Con- 
stitution and  laws  of  the  United  States. 

In  re  Ah  Jow,  (1886)   29  Fed.  181. 

24.  Regulating  Use  of  Bicycles  on  Streets.— A  municipal  ordinance 
providing  "  that  it  shall  be  unlawful  for  any  person  to  ride  any  bicycle 
upon  the  streets  after  dark  and  before  daylight  without  carrying  or  having 
a  sufficient  light  to  be  easily  seen  the  distance  of  at  least  one  block,"  is  not 
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inhibited  by  this  clause.    The  privilege  of  using  a  public  street  is  always  to 
be  regulated  so  as  to  protect  the  equal  rights  of  others. 

Dee  Moines  v.  Keller,  (1902)  116  la.  649,  88  N.  W.  827,  93  Am.  St>  Rap.  268,  57 
L.  R.  A.  243. 

25.  Regulating  Public  Speaking  on  Public  Grounds.— A  municipal  ordi- 
nance providing  that  "  no  person  shall,  in  or  upon  any  of  the  public 
grounds,  make  any  public  address  *  *  *  except  in  accordance  with  a 
permit  from  the  mayor,"  is  not  void  under  this  amendment,  as  the  power 
conferred  upon  the  chief  executive  officer  of  the  city  may  be  fairly  claimed 
to  be  a  mere  administrative  function  vested  in  the  mayor. 

Davis  v.  Massachusetts,  (1897)  167  U.  S.  44,  17  S.  Ct.  731,  42  U.  S.  (L.  ed.)  71. 

26.  Compulsory  Labor  in  Repairing  Roads.— A  statute  providing  that 
all  able-bodied  residents  of  the  county  above  twenty  and  under  fifty  years 
of  age  are  compelled  to  labor  two  days  at  least  in  every  year  in  repairing 
the  roads  of  said  county,  with  the  privilege,  however,  of  furnishing  a  sub- 
stitute, or  paying  to  the  road  supervisors  seventy-five  cents  for  each  day 
such  person  may  be  summoned  to  labor,  the  money  thus  paid  to  be  expended 
in  repairing  the  roads,  is  not  repugnant  to  this  clause. 

Short  e.  State,  (1895)   80  Md.  397,  31  Atl.  322,  29  L.  R.  A.  404. 

27.  Prohibiting  Pollution  of  Streams.— A  statute  declaring  that  no 
person  shall  place  or  discharge  any  sewerage  into  any  of  the  waters  of  the 
state,  with  certain  exceptions,  does  not  abridge  any  of  the  privileges  or 
immunities  of  citizens. 

Com.  p.  Emmera,  (1908)  221  Pa.  St.  298,  70  Atl.  762. 

28.  Prescribing  Use  of  Particular  Petroleum  Lamp.— A  statute  pro- 
viding that  "  if  any  person  sell  or  offer  for  sale  or  use  any  product  of 
petroleum  for  illuminating  purposes  which  will  emit  a  combustible  vapor 
at  a  temperature  of  not  less  than  one  hundred  and  five  degrees  standard 
Fahrenheit  thermometer,  closed  test,  except  that  the  gas  or  vapor  thereof 
shall  be  generated  in  closed  reservoirs  outside  the  building  to  be  lighted 
thereby,  and  except  the  lighter  products  of  petroleum  when  used  in  the 
Welsbach  hydrocarbon  incandescent  lamp,  he  shall  be  punished,"  was  held 
to  be  invalid,  as  it  appeared  that  there  were  other  lamps  operated  on  the 
same  general  principle  as  the  Welsbach,  that  were  equally  safe,  and  that 
they  secured  the  same  results. 

State  v.  Sairtee,  (1900)  111  la.  2,  82  N.  W.  446,  82  Am.  St  Rep.  489,  53  L.  K.  A. 
763. 
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29.  Prohibiting  Use  of  National  Flag  for  Advertising  Purposes.— A 

statute  providing  that "  it  shall  be  unlawful  for  any  person,  firm,  organiza- 
tion, or  corporation  to  use  or  display  the  national  flag  or  emblem,  or  any 
drawing,  lithograph,  engraving,  daugerreotype,  photograph,  or  likeness 
of  the  national  flag  or  emblem,  as  a  medium  for  advertising  any  goods, 
wares,  merchandise,  publication,  public  entertainment  of  any  character,  or 
for  any  other  purpose  intended  to  promote  the  interests  of  such  person, 
firm,  corporation,  or  organization,"  was  held  to  be  invalid,  as  depriving  a 
citizen  of  the  United  States  of  the  right  to  exercise  a  privilege  impliedly, 
if  not  expressly,  guaranteed  to  him  by  the  Federal  Constitution.  The 
national  government,  in  the  exercise  of  its  governing  power  to  establish  a 
flag  or  emblem  symbolic  of  national  sovereignty,  passed  sections  1791,  1792, 
R.  S.,  and  thereby  took  jurisdiction  of  the  subject  of  the  national  flag  and 
legislated  upon  it.  As  Congress  has  passed  no  legislation  restricting  its 
use  or  confining  its  use  to  any  particular  purpose,  it  would  seem  that  if  it 
had  been  the  intention  of  Congress  to  restrict  or  confine  such  use,  some 
provision  to  that  effect  would  have  been  embodied  in  the  Act  prescribing 
and  describing  the  national  flag. 

Ruhstrate.  People,  (1900)  185  111.  134,  Am.  St.  Rep.  516,  66  L.  R.  A.  189.     To 

57    N.    E.   41,    76   Am.    St.    Rep.    30,   49  the  contrary,  see  Halter  v.  State,  (1905) 

L.  R.  A.  181.    See  People  n  Van  De  Car,  74  Neb.  757,  105  N.  W.  298,  121  Am.  St. 

(1904)    178  N.  Y.  425,  70  N.  E.  965,  102  Rep.  754,  7  U  R.  A.  (N.  S.)   1079. 

30.  State  Taxation —  a.  Tax  on  Emigrant  Agents. — A  state  law  taxing 
the  business  of  hiring  persons  to  labor  outside  the  state  limits  does  not 
restrict  the  right  of  a  citizen  to  move  from  one  state  to  another,  and  so 
abridge  his  privileges  and  immunities.  "  If  it  can  be  said  to  affect  the 
freedom  of  egress  from  the  state,  or  the  freedom  of  contract,  it  is  only  inci- 
dentally and  remotely.  The  individual  laborer  is  left  free  to  come  and  go 
at  pleasure,  and  to  make  such  contracts  as  he  chooses,  while  those  whose 
business  it  is  to  induce  persons  to  enter  into  labor  contracts  and  to  change 
their  location,  though  left  free  to  contract,  are  subjected  to  taxation  in 
respect  of  their  business  as  other  citizens  are." 

Williams  v.  Fears,    (1900)    179  U.   S.  drick   i\   State,    (1906)    142  Ala.  43,   39 

274,  21  S.  Ct.  128,  46  U.  S.  (L.  ed.)   186,  So.   203.     But  see  Joseph  v.   Randolph, 

affirming    (1900)    110  Ga.   584,  35  S.  E.  (1882)   71  Ala.  500. 
690,  50  L.  R.  A.  685.    See  also  Shepperd  v. 

Sumter  County,  (1877)  5*  Ga.  636.  A  South  Carolina  statute  entitled  "An 

.  Act  to  prohibit  emigrant  agents  from  ply- 

An  Alabama  statute  "  to  prohibit  emi-  hig  their  vocation  within  this  state  with- 

grant  agents  from  plying  their  vocation  out  first  obtaining  a  license  therefor,  and 

within  the  state  without  first  obtaining  for  other  purposes,"  does  not  abridge  the  ■ 

a  license  therefor,"  has  been  held  not  to  privileges  of  the  citizen  in  restraining  his 

be  violative  of  the  Fourteenth  Amendment  right  to  make  contracts  of  hiring,  etc.,  or 

of  the  Constitution  of  the  United  States,  in  restraining  his  right  of  egress  from  the 

as  abridging  the  privileges  and  immunities  state.     The   statute  does  not   affect   the 

at  eitisens  of  the  United  States.     Ken-  right  of  any  eitixen  to  leave  the  state  for 
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labor  elsewhere  whenever  he  pleases,  and  whose  vocation  is  to  hire  laborers  and 

to  make  such   contract  for   labor  as   he  solicit  emigrants,  to  be  employed  beyond 

chooses,   but    it   affects   only   those   who  the  limits  of  the  state.     State  v.  Napier, 

carry  on  the  business  of  emigrant  agents,  (1901)  63  S.  C.  61. 

b.  Tax  on  Passengers. —  A  state  statute  imposing  a  capitation  tax  upon 
passengers  for  the  privilege  of  leaving  the  state,  or  passing  through  it  by 
the  ordinary  mode  of  passenger  travel,  deprives  citizens  of  other  states  of 
the  right  to  pass  and  repass  through  every  part  of  the  United  States,  as  the 
tax  would  ultimately  fall  upon  the  passengers. 

Crandall  i*.  Nevada,  (1867)  6  Wall.  49,  18  U.  S.  (L.  ed.)  745,  reversing  Ex  p. 
Crandall,   (1865)    1  Nev.  294. 

c.  No  One  But  Voter  Licensed  as  Auctioneer. — A  statute  which  pro- 
hibits any  person  but  one  duly  licensed  from  engaging  in  business  as  an 
auctioneer  and  authorizing  the  issue  of  a  license  only  to  "  any  voter"  in 
the  county,  is  not  invalid  for  discriminating  against  resident  non-voters  and 
aliens,  as  the  business  of  an  auctioneer  is  one  that  is  subject  to  legislative 
regulation. 

Wright  v.  May,  (1914)    127  MinD.  160,  149  X.  W.  9,  L.  R.  A.  1915B  15L 

d.  Succession  Tax. — A  state  succession  tax  statute  imposes  a  tax  upon 
the  transfer  of  any  property,  real  or  personal,  when  the  transfer  is  by  will 
or  intestate  law,  of  property  within  the  state,  and  the  decedent  was  a  non- 
resident of  the  state  at  the  time  of  his  death.  Taxing  under  this  statute 
money  which  had  been  on  deposit  an  indefinite  time,  after  the  whole  suc- 
cession has  been  taxed  in  the  state  in  which  the  testator  resided,  is  not  a 
deprivation  of  any  of  the  privileges  or  immunities  of  citizens. 

Blackstone  t?.  Miller,   (1903)    188  U.  S.  devolve  upon  the  death  of  those  who  once 

207,  23  S.  Ct.  277,  47  U.  S.  (L.  ed.)   439.  owned  them.     The  moneys  raised  by  the 

taxation  are  applied  to  the  lawful  uses 

A  state  statute  imposing  a  transfer  tax  of  the  state,  in  which  the  legatees  have  the 

is  not  a  deprivation  of  the  privileges  and  sa'me    interests   with    the   other  citizens, 

immunities  of  citizens  when  there  are  in-  Nor  is  it  claimed  that  the  amount  or  rate 

volved   no   arbitrary   or   unequal   regula-  of  the  taxation  is  excessive  to  the  extent 

tions,  prescribing  different  rateR  of  taxa-  of  confiscation.     Orr  v.  Oilman,    (1902) 

tion  on  property  or  persons  in  the  same  183  U.  S.  287,  22  6.  Ct.  213,  46  U.  S. 

condition.     The  provisions  of  the  law  ex-  (L.  ed.)  196. 
tend  alike  to  all  estates  that  descend  or 

e.  Taxing  Debt  Held  Against  Nonresident. —  The  Constitution  does 
not  prohibit  a  state  from  taxing,  in  the  hands  of  one  of  its  resident  citizens, 
a  debt  held  by  him  upon  a  resident  of  another  state,  and  evidenced  by  the 
bond  of  the  debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate 
situated  in  the  state  in  which  the  debtor  resides.  So  long  as  the  state,  by 
its  laws  prescribing  the  mode  and  subjects  of  taxation,  does  not  intrench 
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upon  the  legitimate  authority  of  the  Union,  or  violate  any  right  recognized 
or  secured  by  the  Constitution  of  the  United  States,  the  Supreme  Court,  as 
between  the  state  and  its  citizen,  can  afford  him  no  relief  against  state 
taxation,  however  unjust,  oppressive,  or  onerous. 

Kirtland  v.  Hotchkiss,   (1879)    100  U.  S.  498,  25  U.  S.   (I*  ed.)   658. 

/.  Tax  on  Itinerant  Venders. —  A  state  statute  requiring  itinerant 
venders  to  deposit  five  hundred  dollars  with  the  state  treasurer,  and  take 
out  a  state  license,  and  in  addition  to  obtain  a  local  license,  which  may  be 
granted  or  refused  in  the  discretion  of  the  local  governing  board,  does  not 
conflict  with  this  clause. 

State  v.  Harrington,  (1896)  68  Vt.  625,  35  Atl.  515,  34  L.  R.  A.  100. 

g.  License  for  Sale  of  Fertilizers. — A  statute  providing  that  no  com- 
mercial fertilizers  shall  be  sold  or  offered  for  sale  until  the  manufacturer 
or  importer  obtain  a  license  from  the  treasurer  of  the  state,  for  which 
shall  be  paid  a  privilege  tax  of  five  hundred  dollars  per  annum  for  each 
separate  brand,  is  not  within  the  inhibitions  of  this  clause.  No  privilege 
with  regard  to  commercial  fertilizers  seems  given  by  the  Act  to  any  citizen 
of  the  state  which  is  denied  to  a  nonresident,  and,  unless  this  be  attempted, 
it  can  hardly  be  said  that  he  is  deprived  of  any  privilege  or  immunity  to 
which  he  is  entitled  under  the  Constitution. 

American  Fertilizing  Co.  t?.  Board  of  Agriculture,  (1890)   43  Fed.  609. 

fc.  License  to  Deal  in  Trading  Stamps. — A  municipal  ordinance,  passed 
under  the  authority  of  a  state  statute,  defining  gift  enterprises,  and  impos- 
ing a  license  tax  on  every  person,  firm,  or  corporation,  dealing  in  trading 
stamps,  is  valid.  Wherever  the  thing  sought  to  be  regulated  is  of  such  a 
nature  as  that  the  legislature  might  prohibit  it  outright,  because  detri- 
mental to  the  public  interests,  or  against  the  public  health  or  public  morals, 
the  manner  of  dealing  with  it  is  a  matter  solely  addressed  to  the  legislature, 
and  is  beyond  judicial  inquiry. 

Humes  v.  Ft.  Smith,  (1899)  93  Fed.  863.  See  also  Sperry,  etc,  Co.  v.  Blue,  (1912) 
202  Fed.  82.  ^ 
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"  Nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law." 

I.  Prohibition  on  State  Action,  634. 
II.  When  Constitutional  Question  Invoked,  634. 

III.  Questions  op  State  or  General  Law,  635. 

IV.  Construction  of  State  Constitutions  and  Statutes,  635. 
V.  "Person,"  636. 

1.  In  General,  636. 

2.  Corporations,  636. 

3.  Aliens,  639. 
VI.  "  Deprivation/'  639. 

VII.  Nature  and  Incidents  of'Due  Process  of  Law,  639. 

1.  In  General,  639. 

2.  Synonymous  with  "  Law  of  the  Land,9'  642. 

3.  That  Which  Is  Appropriate  to  the  Particular  Case,  643. 

4.  Not  Necessarily  Judicial  Process,  643. 

5.  Ascertained  by  Process  of  Judicial  Inclusion  and  Exclusion,  644 

6.  By  Reference  to  Fifth  Amendment,  644. 
VIII   Meaning  of  Liberty,  645. 

1.  In  General,  645. 

2.  Right  to  Contract,  646. 

3.  Freedom  From  Arbitrary  Restraint,  646. 
IX.  Meaning  op  Property,  647. 

1.  Right  to  Labor,  647. 

2.  Right  to  Sue,  647. 

X.  State  Action  Affecting  Life,  Liberty,  or  Property,  647. 

1.  Exercise  of  Police  Power,  647. 

2.  Proceedings  under  Statute  Antedating  Amendment,  651. 

3.  Degree  of  Judicial  Power,  652. 

4.  State  Court  Must  Have  Jurisdiction,  652. 

5.  Breach  of  Contract,  653. 

6.  Infringement  Entailing  Enormous  Fines  and  Imprisonment,  653. 

7.  State  Control  Over  Court  Procedure,  654. 

a.  In  General,  654. 

b.  Trial  under  General  Provisions  of  Law,  655. 

c.  Relation  of  Attorney  to  Judge,  656. 

d.  Venue,  656. 

e.  Calling  Special  Term  of  Court,  656. 

[616] 
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/.  Attachment  at  Suit  of  Non-resident  of  Bonds  Owned  by 

Non-resident,  657. 
g.  Mandamus  to  Maintain  or  Restore  Status  Quo,  667. 
h.  Extraterritorial  Arrest  by  Bail,  657. 
i.  Commitment  for  State  Offense  utpon  Trial  for  Violation  of 

City  Ordinance,  657. 
j.  Contempts,  657. 
k.  Amendment,  658. 
I.  Continuance,  658. 
m.  Reference,  658. 
n.  Absence  of  Defendant,  658. 

(1)  In  General,  658. 

(2)  Waiver  of  Right  to  be  Present,  659. 

(3)  In  Appellate  Court,  659. 

o.  Sufficiency    of  Affidavit  for  Imprisonment  of  Judgment 

Debtor,  660.     . 
p.  Detention  of  Offender  under  Search  Warrant,  660. 
q.  On  Plea  of  Insanity,  660. 
r.  Grand  Jury,  660. 

(1)  Method  of  Selecting  Grand  Jurors,  660. 

(2)  Number  of  Grand  Jurors,  660. 

s.  Receiving  Plea  of  Guilty  Before  Indictment,  661. 
t.  Indictments  and  Informations,  661. 

(1)  Sufficiency  of  Indictment,  661. 

(2)  Validating  Court  Proceedings  on  Invalid  Indict- 

ments, 661. 

(3)  Prosecution  of  Felonies  by  Information,  661. 

(4)  Affidavit  to  Support  Information,  663. 

(5)  Preliminary  Examination,  663. 
u.  Necessity  for  Arraignment  and  Plea,  663. 
v.  Trial  by  Jury,  664. 

(1)  In  General,  664. 

(2)  Exclusion  of  Negroes  from  Jury,  665. 

(3)  For  a  Felony,  666. 

(4)  Proceedings  for  Contempt,  665. 

(5)  To  Establish  Equitable  Interest  in  Land,  666. 

(6)  Issue  of  Insanity,  666. 

(7)  Trial  by.  Struck  Jury,  666. 

(8)  Alien  Juror,  666. 

(9)  Proof  of  Sanity  of  Trial  Juror,  666. 

(10)  Trial  by  Military  Commission,  667. 

(11)  Under  Juvenile  Delinquent  Act,  667. 
w.  Former  Jeopardy,  667. 

x.  Information  as  an  Habitual  Criminal,  668. 
y.  As  to  Witnesses  and  Evidence,  668. 

(1)  Immunity  of  Witness,  668. 

(2)  Enforcing  Production  of  Books  and  Papers,  668.  I 
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(3)  Requiring   Corporation   to    Produce   Books  and 

Papers,  668. 

(4)  Requiring  Production  of  Reports  of  Employees  and 

Agents,  669. 

(5)  Opportunity  to  Present  Evidence,  669. 

(6)  Inadequacy  of  Provision  for  Expenses  of  Witnesses, 

669. 

(7)  Imprisoning  Witness  Who  Fails  to  Give  Recog- 

nizance, 669. 

(8)  Commitment  for  Fatting  to  Testify  Before  County 

Attorney,  669. 

(9)  Admission  of  Deposition  in  Criminal  Case,  670. 

(10)  Refusal  of  Party  to  Give  His  Deposition,  670. 

(11)  Cross-Examination  by  State  of  Its  Own  Witness, 

670. 

(12)  Failure  to  Read  Evidence  to  Defendant  Who  Had 

Not  Heard  It,  670. 

(13)  Effect  of  Failure  to  Produce  Certain  Witnesses, 

670. 

(14)  Transcripts  of  Public  Records  as  Evidence,  671. 

(15)  On  Testimony  Taken  at  Former  Hearing,  671. 

z.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence,  671. 
al.  Judgment,  671. 

(1)  Judgment  by  De  Facto  Judge,  671. 

(2)  Striking  Answer  and  Judgment  by  Default,  672. 

(3)  Striking    Out    Pleading  for  Failure  to  Answer 

Interrogatories,  672. 

(4)  Giving    Resident    Citizen    Priority    Over    Non- 

resident Alien,  672. 

(5)  Imprisonment  Under  Void  Ordinance,  672. 

(6)  Authorizing  Jury  to  Prescribe  Penalty  or  Pumshr 

ment,  673. 

(7)  Indeterminate  Sentence  and  Parole,  673. 

(8)  Punishment  of  Habitual  Criminal,  .673. 

(9)  Fine    Against    Embezzler    of    Double    Amount 

Taken,  673. 

(10)  Imposing  Fine  in  Action  Quo  Warranto,  673. 

(11)  Punishment  for  Escape,  674. 

(12)  Resentence  After  Serving  Part  of  Illegal  Sentence, 

674. 

(13)  Method  of  Resentence  on  Affirmance  of  Judgment, 

674. 

(14)  Excessive  Punishment,  674. 

(15)  Operation  of  Vasectomy  on  Criminal,  675. 
6/.  Staying  Execution  of  Sentence,  675. 

cl.  Mode  of  Carrying  Out  Death  Sentence,  675. 
(1)  In  General,  675. 
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(2)  Previous  Solitary  Confinementr675. 

(3)  At  Time  to  Be  Fixed  by  Governor,  675. 

(4)  By  Electricity,  676. 

(5)  Setting  Another  Date  After  Pay  of  Execution 

Passed,  676. 
dt.  Extension  of  Time  to  File  Exceptions,  676. 
el.  Appellate  Jurisdiction  and  Procedure,  676. 

(1)  Right  of  Appeal,  676. 

(2)  Rearranging  Jurisdiction  of  Appellate  Court,  677. 

(3)  Establishment  of  Supreme  Court  Commission,  678. 

(4)  Authority  of  Appellate  Court  to.  Modify  Verdict, 

678. 

(5)  Affirmance  Regardless  of  Exceptions,  678. 

(6)  Dismissal  of  Writ  of  Error  on  Failure  of  Escaped 

Convict  to  Surrender,  679. 
fl.  Liability  for  Costs,  679. 
gl.  Allowance  of  Attorney's  fees,  679. 
8.  Notice  and  Opportunity  to  Be  Heard,  679. 
a.  In  General,  679. 
6.  Reasonable  Notice,  681. 

c  Trial  According  to  Applicable  Mode  of  Procedure,  682. 
d.   Notice  Required  by  State  Constitution,  682. 
6.   Notice  by  Statute  or  Ordinance,  682. 

f.  Before  Final  Judgment,  683. 

g.  Notice  in  Proceedings  in  Rem,  683. 

h.  Restoring  Lost  or  Destroyed  Records  of  Title  to  Land,  684. 

t.  Erection  and  Maintenance  of  Partition  Fence,  684. 
.  j.  Appointment  of  Attorney  to  Represent  Absent  Mortgagor, 
684. 

k.  Foreclosure  of  Materialman's  Lien,  684. 

I.  Creating  Board  of  Railroad  Commissioners,  684. 
m.  Proceedings  Before  Corporation  Commission,  684. 

n.  Notice  to  Railroad  oj   Proceeding  to  Establish  Highway 
Crossing,  686. 

o.  Attendance  of  Officers  of  Corporation  Before  Receiver,  686. 

p.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets,  687. 

q.  Revoking  Right  of  Street  Railway  to  Use  Streets,  687. 

r.  Of  Fixing  Gas  Rates,  687. 

s.  Of  Fixing  Water  Rates,  687. 

L  Of  Fixing  Telephone  Rates,  688. 

u.  Settlement  of  Estates,  688. 

(1)  In  General,  688. 

(2)  Notice  of  Probate  of  Will,  688. 

(3)  Settlement  Without   Notice  By  Special  Adminis- 

trator, 688. 

(4)  Escheat,  689. 

(5)  Parties  Interested  in  Community  Property,  689. 
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v.  Issue  of  Execution  in  Divorce  Proceeding,  689. 
10.  Appointment  of  Ouardian,  689. 

z.  Inquisition  in  Lunacy,  690. 

y.  Substitution  of  Ouardian  of  Lunatic,  690. 

z.  Constructive  Contempt,  690. 
al .  Detention  of  Leader  of  Insurrection,  690. 
M.  Removal  From  Reformatory  to  State  Prison,  690. 
.    cl.  Ex  Parte  Decision  of  Overseers,  691. 
dl.  Summary  Proceeding  Against  Assignee  for  Creditors,  691. 
el.  Summary  Proceeding  for  Violation  of  Election  Law,  691. 
fl.  Summary  Seizure  of  Animals  Not  Properly  Cared  For,  691. 
gl.  Summary  Judgment  Against  Prosecution  for  Costs,  692. 
hi.  Judgment  Against  Surety,  692. 
il.  Abatement  of  Nuisance,  692. 
jl.  Service  of  Process,  693. 

(1)  Effect  of  Challenging  Validity  of  Service,  693. 

(2)  What  Constitutes  a  General  Appearance,  693. 

(3)  Unincorporated  Association,  693. 

(4)  Equitable  Relief  on  Failure  of  Service  of  Proem, 

693. 

(5)  Failure    to    Take    Cross   Appeal   on  Validity  o/ 

Service,  694. 

(6)  Judgment   in    Personam   on   Contract  Made  in 

Another  State,  694. 

(7)  On  Domestic  Corporations,  696. 

(8)  On  Foreign  Corporations,  696. 

(a)  In  Oeneral,  695. 

(6)  Cause  of  Action  Arising  in  Another  Stok 


(c)  Service    Upon  Resident  Officer  of  Foreign 

Corporation,  697. 

(d)  On  Special  Agent,  697. 

(9)  Personal  Service  on  Nonresident,  697. 

(10)  Statute  of  Limitation  Against  Absent  Defendant, 

699. 

(11)  On  Nonresident  Partner,  699. 

(12)  On  Agent  of  Nonresident,  699. 

(13)  Attachment  Against  Nonresident  Executor,  700. 

(14)  Sequestration  of  Property  of  Nonresident,  700. 

(15)  Cancellation  of  Contract,  for  Sale  of  Land,  700. 

(16)  Constructive  Service,  700. 

(a)  In  Oeneral,  700. 

(b)  By  Publication  Generally,  701. 

(c)  In  Action  to  Quiet  Title  to  Property,  701. 

(d)  In  Action  of  Forcible  Detainer,  701. 

(e)  To  Foreclose  Lien  on  Personal  Property,  701. 
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if)  By  Leaving  Garnishment  Notice  at  Residence 

702. 
(g)  On  Domestic  Corporation,  702. 
(h)  Idem  Sonans,  702. 

(17)  Summary  Process  to  Collect  Delinquent  Taxes,  702. 

(18)  Of  Order  to  Show  Cause  on  Attorney,  702. 

(19)  Conclusiveness  of  Sheriff's  Return,  703. 
9.  Rulings  of  State  Courts,  703. 

a.  On  Questions  of  Law,  703. 

(1)  In  General,  708. 

(2)  What  Constitutes  Defamation,  704. 

(3)  Right  to  Recover  Interest,  706. 

(4)  On  Widening  City  Street,  705. 

(5)  Refusal  of  Habeas  Corpus  Upon  Application,  705. 

(6)  Error  in  Deciding  What  Common  Law  Is,  706. 

(7)  Law  in  Force  When  Deed  Made,  706. 

(8)  Right  to  Modify  Decision  on  Second  Appeal  in 

Same  Case,  706. 

b.  On  Matters  of  Practice,  706. 

10.  Statutes  of  Limitation,  707. 

a.  In  General,  707. 

b.  Removal  of  Bar,  707. 

11.  Relating  to  Crimes,  709. 

a.  Making  Intent    Unnecessary  as  an  Element  of  Offense, 

709. 

b.  Knowledge  as  Element  of  Crime,  709. 

c.  Indefinite  Standard  of  Conduct,  710. 

d.  What  Constitutes  Prima  Facie  Evidence  of  Guilt,  710. 

e.  Combination  to  Maliciously  Injure  Another,  711. 
/.  Prohibiting  (he  Carrying  of  Weapons,  711. 

g.    Usury,  712. 

h.  Keeping  Disorderly  House,  712. 

i.  Ordinance  Requiring  Removal  of  Weeds,  713. 

12.  Public  Office  and  Officers,  713. 

a.  In  General,  713. 

b.  Removal  From  Office,  713. 

c.  Fund  Appropriated  for  Benefit  of  Public  Officers,  714. 

13.  Franchise  as  Property,  715. 

14.  License  as  Property,  715. 

15.  Survival  of  Actions  for  Negligent  Injury  or  Death,  715. 

16.  Incidental  Injury  to  Property,  715. 

17.  Summary  Destruction  of  Property,  716. 

a.  In  General,  716. 

6.  Food  in  Cold  Storage,  716. 

c.  Property  Illegally  Used,  717, 

d.  Qf  Weights  and  Scales,  717. 
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18.'  Relating  to  Presumptions ,  717. 

a.  On  Presumption  of  Death  From  Length  of  Absence,  717. 

b.'  Presumption  of  Negligence,  718. 

c.  Presumption  of  Value  of  Property  Lost  by  Fire,  718. 
Id.  Regulating  Priorities,  719. 

a.  Displacing  Priority  of  Liens,  719. 

6.  Priority  of  Resident  Creditors,  719. 

c.  Giving  Preference  to  Certain  Stockholders  on  Liquidation 

720. 

d.  Giving  Water  Rents  Priority  of  Lien,  720. 
20.  Relation  of  Employer  and  Employee,  721. 

a.  Regxdating  Payment  of  Wages,  721. 

b.  Regulating  Time  of  Payment  of  Wages,  721. 

c.  Redemption  of  Store  Orders  in  Cash,  721. 

d.  Regulating  Assignment  of  Wages,  722. 

e.  Regulating  Hours  of  Labor,  722. 

(1)  In  General,  722. 

(2)  For  Women,  723. 

(3)  For  Children,  723. 

(4)  Eight-Hour  Law  Applicable  to  State  and  Municipal 

Contracts,  724. 

(5)  For  Miners,  724. 

(6)  For  Bakers,  724. 

(7)  For  Railroad  Employees  and  Telegraph  Operator*, 

726. 

f.  Limiting  Days  of  Labor,  725. 

g.  Limiting  Age  of  Employees  in  Dangerous  Occupations,  725. 
•A.  Workmen's  Compensation  Law,  726. 

i.  State  Accident  Insurance  Law,  726. 

j.  Fellow  Servant  Law,  726. 

k.  Prohibiting  Contracts  Limiting  Liability,  727. 

I.  Precluding  Defense  of  Acceptance  of  Benefits  in  ReUtf 
Department,  727. 
m.  Liability  of  Mine  Owner  for  Negligence  of  Licensed  Man- 
ager or  Engineer,  727. 

n.  Waiver  of  Right  to  Damages  for  Injuries,  728. 

o.  Prohibiting  Employment  Agency,  728. 

p.  Prohibiting  Agreement  Not  to  Belong  to  Labor  Union,  728. 

q.  Regulating  Discharge  of  Employees,  729. 

r.  Requiring  Employer  to  Certify  Cause  of  Leaving  Service, 
729. 

s.  Prohibiting  Blacklisting  Employees,  729. 

t  Prohibiting  Enticing  Servant  to  Leave,  730. 

u.  Striking  and  Picketing  by  Employees,  730. 

v.  Exempting' Trade  Unions  and  Associations  of  Employer* 
from  Action*  of  Tart,  730. 
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w.  Fire  Escapes  in  Factories ,  731. 
x.  Regulating  Screening  and  Weighing  Coal,  731. 
y.  Requiring  Mines  to  Furnish  Washhouses  for  Employees, 
731. 

21.  Relation  of  Mortgagor  and  Mortgagee,  731. 

a.  Title  of  Mortgagee  in  Possession,  731. 

&.  Affecting  Remedy  of  Mortgagee,  732. 

c.  Necessity  for  Seizure  on  Foreclosure,  732. 

22.  Relating  to  Corporations  and  Stockholders,  733. 

a.  Modifying  Corporate  Privileges  and  Franchises,  733. 
6.  Enforcing  Obligations  on  Obtaining  Property  from  State, 
733. 

c.  Lease  by  Corporation  Affecting  Dissenting  Stockholder,  733. 

d.  Payment  of  Commissioners  by  Corporations  to  be  Regu- 

lated, 733. 

e.  Enforcement  of  Stockholder's  Liability,  734. 

/.  Execution    Against    Members    of    Limited,    Partnership 

Association,  734. 
g.  Making  Directors  Sureties  for  Codirectors  and  Officers,  734. 
h.  Liability  of  Directors  for  Failure  to  Make  Reports,  735. 
i.  Mode  of  Appointing  Receiver,  73S. 
j.  Forfeiture  of  Charter,  735. 
k.  Vacating  Charter  for  Violating  Regulation,  735. 
I  Expenses  of  Liquidation  to  be  Paid  Out  of  Assets,  735. 

23.  Railroad  Companies,  736. 

.  a.  In  General,  736. 

6.  Powers  Conferred  Upon  Railroad  Commission,  737. 
c.  Regulating  Rates,  737. 

(1)  In  General,  737. 

(2)  To  Establish  Equality  in  Rates,  739. 

(3)  Particular  Rates  on  Single  Commodities,.  740. 

(4)  Free  Transportation  for  State  Officials,  741. 

(5)  Regulating  Passenger. Fares,  741. 

(a)  In  General,  741. 

(6)  Fixing  Rate  for  Mileage  Tickets,  741. 

(c)  Regulating  Street  Railway  Fares,  741. 

(6)  Must  be  Reasonable,  742. 

(a)  In  General,  742. 

(b)  Question  of  Reasonableness  is  Judicial,  742. 

(7)  Must  Admit  of  Earning  Just  Compensation,  744. 

(8)  Reference  to  Value  of  Property,  748. 

(9)  Reference  to  Value  of  Services,  748. 

(10)  Whether  Compensatory  as  to  Entire  Line,  749. 

(11)  Comparison  with  Schedules  in  Force  Elsewhere,  749. 

(12)  Prohibiting  Higher  Rates  for  Short  Hauls,  700. 

(13)  Reduced  Rates  to  Towns  Holding  Fairs,  750. 
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d.  Prohibiting  Business  of  Ticket  Scalping,  750. 

6.  Liability  for  Injuries  to  Passengers,  751. 

/.  Liability  of  Railroad  for  Injury  to  Postal  Clerk,  752. 

g.  Regulating  Carriage  of  Live  Stock,  752. 

h.  Failure  to  Perform  Statutory  Duly  as  Affecting  Liability, 

753. 
t.  Injury  as  Prima  Facie  Evidence  of  Want  of  Skill,  753. 
f.  Regulating  Relief  Department  Contracts,  753. 
k.  Requiring  Use  of  Electric  Headlights,  754. 
Z.  Locomotives  to  be  Equipped  with  Bell  Ringing  Devices,  754. 
m.  Penalty  for  Failure  or  Refusal  to  Pay  Claim,  754. 
n.  Requiring  Railroad  to  Install  Scale  at  Station,  754. 
o.  Liability  for  Communicated  Fires,  755. 
p.  Requiring  Removal  of  Noxious  Weeds,  755. 
q.  Double  Damages,  756. . 
r.  Regulating  Connecting  Carriers,  756. 

(1)  Liability  of  Connecting  Carriers,  756. 

(2)  Requiring  Facilities  for  Track  Connections,  756. 

(3)  Requiring  Interchange  of  Cars,  757. 

(4)  Requiring  Delivery  of  Cars  to  Connecting  Carrier, 

758. 

(5)  Requiring  Railroad  to  Reship  Car  Load  Freight 

Without  Reloading,  759. 

(6)  Prohibiting    Discrimination   Between   Connectinf 

Carriers,  759. 

(7)  Requiring  Construction  and  Use  of  Union  Depot, 

759. 

(8)  Requiring  Sale  of  Tickets  Over  Connecting  Line, 

760. 

(9)  Requiring   Train  Connections  Between   Different 

Carriers,  760. 
(10)  Regulating  Number  of  Switching  Crew,  760. 

*.  Requiring  Construction  of  Side  Track  or  Switch,  760. 

t.  Regulating  Supply  of  Cars  to  Shippers,  761. 

u.  Regulating  Crossings,  762. 

v.  Modifying  FeUow+servant  Law,  762. 

w.  Safety  Appliance  Act,  762. 

x.  Regulating  Employment  of  Conductors,  763. 

y.  Regulating  Number  in  Train  Crew,  763. 

z.  Regulating  Payment  of  Employees,  763. 
al.  Requiring  Separate  Coaches  for  Whites  and  Negroes,  763. 
bl.  Prohibiting  Discrimination  on  Account  of  Race,  764. 
el.  Requiring  Local  Railroad  to   Provide  Additional  Train 

Service,  764. 
dl.  Establishing  Depots  at  Incorporated  Villages,  764. 
el.  Requiring  Railroads  to  Build  Depots  at  Crossings,  761 
//.  Regulating  Train  Service,  765. 
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gl.  Requiring  Operation  of  Passenger  Train  Service,  765. 

hi.  Requiring  Trains  to  Stop  at  County  Seats,  765. 

il.  Limiting  Speed  of  Trains  in  City  Limits,  765. 

jl.  Requiring  Railroads  to  Furnish  Free   Transportation  to 

Shippers,  765.  .  • 

kl.  Requiring  Railroad  to  Carry  Passengers  on  Branch  Road, 

766. 
11.  Requiring  Mileage  to  be  Pulled  on  Train,  766. 
ml.  Requiring  Alterations  in  Crossings  at  Expense  of  Company, 

766. 
nl.  Enjoining  Operation  of  Railroads,  etc.,  at  Suit  of  Lienors, 

766. 
ol.  Requiring   Railroads  to    Pay  Fees  for   Examination  of 

Employees,  767. 
pi.  Erection  and  Alteration  of  Bridges,  767. 
ql.  Requiring  Rtxilroad  to  Construct  or  Repair  Viaduct,  767. 
rl.  Requiring    Railroad    to    Cut    Drain    Through   Railroad 

Embankment,  767. 
si.  Prohibiting  Propelling  Cars  in  Streets  by  Steam,  768. 
tl.  Conforming  to  Grade  of  Street  and  Shifting  of  Cars,  768. 
ul.  Requiring  Cancellation  of  Contract  with  (brain  Company, 

768.  ••;       ■ 

vl.  Regulating  Use  of  Sleeping  Cars,  70S.  :; 

wl.  Attachment  and  Garnishment,  768. 
xl.  Street  Railways,  768. 

(1)  In  General,  768. 

(2)  Requiring  Street  Railway  to  Furnish  Tt&bsporta- 

tion  Facilities,  769. 
.(3)  Requiring    Street    Railway    to    Build    Additional 
Lines,  769. 

(4)  Requiring  Construction  of  Double  Tracks,  769. 

(5)  Requiring  Removal  of  High  Power  Wires,  770. 

(6)  Requiring  Screens  for  Motormen,  770. 

(7)  Effect  of  Expiration  of  Franchise,  770. 

(8)  Forfeiture  of  Right  to  Occupy  Streets,  770. 

24.  Express  Companies,  771. 

a.  In  General,  771. 

b.  Express  Rates,  771. 

25.  Telegraph  and  Telephone  Companies,  771. 

a.  Regulating  Rates,  771. 

b.  "  Mental  Anguish  "  Statute,  772. 

c.  Prohibiting  Stipulation  Against  Liability  for  Negligence, 

772. 

d.  Physical  Connection  of  Telephone  Lines,  772. 

e.  License  Fee  for  Inspecting  Poles  and  Wires,  773« 
f ,.\  Requiring  Office  Kept  Open,  773.  »  • 

11  F.  S.  A.— 21 
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26.  Water  Companies,  773. 

a.  In  General,  773. 

b.  Service  Connections  at  Expense  of  Company,  773. 
.  c.  Regulating  Rates,  774. 

27.  Gas  and  Electric  Companies,  776. 

a.  In  General,  776. 

fe.  Regulating  Rates,  776. 

c.  Requiring  Change  of  Location  of  Gas  Pipes,  779. 

d.  Requiring  Removal  of  Gas  Works,  779. 

e.  Regulating  Pressure,  779. 

/.  Requiring  Removal  From  Streets  of  Poles,   Wires,  and 

Conduits,  780. 
g.  Requiring  Installation  and  Maintenance  of  Service,  780. 

28.  Turnpike  Companies,  780. 

a.  Regulating  Rates,  780. 

6.   Vacation  of  Toll  Road,  780. 

29.  Regulating  Stockyard  Rates,  781. 

80.  Irrigation  and  Drainage,  781. 

a.  Proceedings  for  Irrigation,  781. 

6.  Regulating  Rates,  782. 

c.  Requiring  Construction  of  Bridges  Over  Canal,  782. 

81.  Regulating  Business  and  Rates  of  Grain  Elevators,  782. 

82.  Banks  and  Banking,  784. 

a.  in  General,  784. 

J.  Depositors'  Guaranty  Fund,  784. 

c.  Prohibiting  Accepting  Deposit  by  Insolvent  Bank,  785. 

33.  Insurance  Companies,  785. 

a.  In  General^  785. 

ft.  Licensing  Foreign  Insurance  Companies,  786. 

c.  Licensing  Insurance  Agents,  786. 

d.  Regulating  Rates,  787. 

6.  Regulating  Premiums  on  Fidelity  Bonds,  787. 

/.  Prohibiting  Making  Insurance  Contract  Outside  the  State 

787. 
g.  Regulating  Liability  on  Insurance  Policies,  788. 
A.  Suicide,  788. 
t.  Extraterritorial  Operation  of  State  Rule  as  to  Validity 

of  Loan  Agreement,  789. 
j.  Recovery  of  Attorney's  Fees  Against  Insurance  Companies, 

789. 
k.  Regulation  of  Reinsurance  by  Insurance  Companies,  789. 
I.  Reorganization  of  Insurance  Company,  789. 

34.  Mines  and  Mining,  790. 

a.  In  General,  790. 

b.  Regulating  Inspection  of  Mines,  790. 

-   I,  Regulating  Boundary  Pillars  of  Coal,  790, 
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35.  Regulating  Production,  Use  and  Rates  of  Natural  Qas,  790. 

36.  Erection  of  Competing  Municipal  Plant,  791. 

37.  Control  of  Municipal  Corporations,  792. 

a.  In  General,  792. 

b.  Extending  Boundary  of  Municipal  Corporation,  793. 

c.  Establishment  of  Special  School  District,  794. 

d.  County  Printing,  794. 

6.  Municipality  Liable  for  Damage  by  Mob,  795. 

/.  Limiting  Action  for  Damages  from  Defective  Streets,  795. 

g.  Limiting  County  Contracts,  795. 

A.   Validating  Claim  Against  a  Municipality,  795. 

t.  Limiting  Taxing  Power  of  City  to  Prevent  Payment  of 
Judgment,  796. 

j.  Employment  of  Labor  on  Public  Works,  796. 
k.  Erection  of  Bridge  Between  Two  Cities,  796. 

38.  Regulating  Manufacture  and  Sale  of  Goods,  796. 

a.  Of  Intoxicating  Liquors,  796. 

(1)  In  General,  796. 

(2)  As  to  Beer  on  Hand,  800. 

(3)  Non-intoxicating  Mali  Liquor,  800. 

(4)  Only  to  Be  Manufactured  for  Certain  Purposes,  801. 

(5)  Requiring  Druggists  to  Take  Out  License,  801. 

b.  Food  Laws  Generally,  801. 

c.  Findings  of  Fact  by  State  Officers,  802. 

d.  Regulating  Food  Preservatives,  802. 

e.  Of  Bread,  802. 
/.  Of  Milk,  802. 

g.  Of  Ice  Cream,  803. 
h.  Of  Lard,  80S. 
t.  Of  Oleomargarine,  803. 
j.  Of  Cigarettes,  804. 
*.  Of  Opium,  805. 
I  Of  Linseed  OH,  805. 
m.  0/  Paint,  805. 
n.  Oy  Frui*  Trees,  805. 

©.  Prohibiting  Sales  of  Merchandise  in  Bulk,  805. 
p.    C/se  o/  Trading  Stamps,  806. 
g.  Gt#  Enterprises,  807. 
r.  SaZ«  o/  Provisions  in  Stores  Selling  Dry  Goods  or  Drugs, 

807. 
t.  Prohibiting  Sale  of  Drugs  by  Itinerant  Vendors,  807. 
t.  Regulating  Net  Weight  of  Retail  Packages,  808. 
u.  Keeping  of  Markets,  808. 
v.  Selling  Farm  Products  on  Commission,  808. 
«?.  Prohibiting  Deduction  from  Actual  Weight,  809. 
x.  Regulating  Purchases  by  Junk  Dealers,  810. 
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y.  Prohibiting  Purchase  or  Sale  of  Goods  on  Credit,  810. 

z.  Legalizing  Pooling  of  Products,  810. 
al.    Use  of  Union  Labels,  810. 

bl .  Declaring  Sales  on  Margin  or  for  Future  Deliver]/  Void,  811. 
cl.    Use  of  National  Flag  for  Advertising,  811. 

39.  Anti-trust  Laws,  812. 

40.  Game  and  Fish  Laws,  814. 

a.  Property  in  Game  Lawfully  Taken  and  in  Captivity,  814. 
6.  Prohibiting  Sale  of  Quail,  815. 

c.  Prohibiting  Possession  of  Game  in  Closed  Season,  815. 

d.  Prohibiting  Use  of  Particular  Kind  of  Gun,  815. 

e.  Prohibiting  Possession  of  Shotgun  by  Alien,  816. 
/.  Limiting  the  Right  to  Fish,  816. 

g.  Statute  Making  Sale  of  Certain  Fish  Unlawful,  816. 
h.  Oyster  Law,  817. 
i.  Lobster  Law,  817. 

41.  Eminent  Domain,  817. 

a.  In  General,  817. 

b.  For  Public  or  Private  Use,  817. 

(1)  In  General,  817. 

(2)  Taking  Railroad  Right  of  Way  for  Elevator  Sites, 

818. 

(3)  Railroad  Taking  Land  for  Spur  Track,  818. 

c.  Condemnation    of   Shares    of   Stockholders    Objecting  to 

Improvement  of  Railroad,  818. 

d.  Drainage,  819. 

6.  Irrigation  of  Land,  819. 

/.  Overflowing  Land  by  Erection  of  Milldam,  820. 
g.  Lateral  Railroads  for  Mills  and  Mines,  821. 
h.  Aerial  Bucket  Line  for  Mining,  821. 
i.  Qf  Water  Power  to  Generate  Electricity,  821. 
j.  For  Conveying  Oil  or  Gas,  822. 
k.  Question  of  Necessity,  822. 
I.  Opening  of  Streets  Benefiting  Railroads,  822. 
m.  Expenses  of  Operating  Railroad  Increased  by  Opening 

Streets,  823. 
n.  Compelling  Lowering  or  Removing  Tunnel  Under  Navigable 

River,  824. 
o.  Drainage  Work  Necessitating  Erection  of  New  Railroad 

Bridge,  824. 
p.  For  Telegraph  Line  Over  Railroad  Right  of  Way,  824. 
q.  Providing  For  Hearing,  825. 
r.  Trial  of  Adverse  Claim,  825. 
*.  Must  Be  Provision  for  Compensation,  826. 

(1)  In  General,  825. 

(2)  In  Exercise  of  Police  Power,  826. 
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(3)  Nominal  Compensation,  827. 

(4)  Mistake  of  Law,  827. 
.(5)  Value  to  Owner,  827. 

(6)  Persons  Owning  Different  Interests,  827. 

(7)  Value  of  Improvements  Made  by  Taker,  828. 

(8)  Judgment  Without  Compensation  Secured  Invalid, 

828. 

(9)  May  Authorize   Possession  Before  Determination 

of  Amount,  829. 

(10)  Tribunal  to  Assess  Compensation,  829. 

(a)  In  General,  829. 

(6)  Making  Findings  of  Fad  by  Triers  Final, 
830. 

(11)  Right  of  Ejectment  Against  State  Officers,  830. 

42.  Regulating  Pursuit  of  Occupations,  830. 

a.  Practice  of  Medicine,  830. 

(1)  In  General,  830. 

(2)  Requiring  Physicians  to  Report  Contagious  Diseases, 

831. 

b.  Practice  of  Dentistry,  831. 

c.  Practice  of  Osteopathy,  832. 

d.  Practice  of  Pharmacy,  832. 

e.  Practice  of  Veterinary  Medicine  and  Surgery,  832. 
/.  Practice  of  Law,  833. 

g.  Architecture,  833. 
A.  Employment  Agency,  833. 
i.  Detective  Agency,  833. 
j.    Undertakers,  834. 

k.  Prohibiting  Drumming  on  Carrier's  Premises,  834. 
I  Prescribing  Qualifications  of  Pilots,  834. 
m.  Plumbing,  834. 
n.  Loan  Business,  834. 
o.  Hotels,  835. 
p.  Livery  Stables,  835. 
g.  Dairies  and  Cow  Stables,  835. 
r.  Regulating  Admission  to  Places  of  Amusement,  835. 
«.  Employment  of  Women  in  Places  of  Amusement,  836. 
J.  Giving  Monopoly  to  Slaughter-house  Business,  836. 
u.  Declaring  Void  Any  Contract  Not  to  Engage  in  Certain 
Business,  836. 

43.  As  Affecting  Conveyance  of  or  Title  to  Land,  837. 

a.  Contracts  for  Sale  of  Land,  837. 

b.  Prohibiting  Ownership  of  Land  by  Non-resident  Aliens, 

837. 

c.  Restraining  Right  of  Alienation,  837. 

d.  Cancellation  of  Lease  from  State,  837. 

e.  Enforcing  State  Servitudes  or  Easements,  838. 
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/.  Riparian  Ownership  and  Rights,  838. 

g.  Establishing  Harbor  Lines,  838. 

A.  Requiring  Registration  of  Title,  839. 

t.  Torrens  Land  Registration,  839. 

j.  Curing  Defective  Acknowledgment  of  Deed,  839. 

Jfe.  Legalizing  Invalid  Conveyance  of  Wife's  Interest  in  Land, 

839. 
I.  Requiring  Trustee  to  Sell  to  Give  Bond,  839. 
m.  Easements  of  Light  and  Air,  840. 
n.  Barring  Remainders  and  Reversions,  840. 
o.  Forfeiture  of  Lands  for  Nontenantry,  840. 
p.  Prohibiting    Action   to    Try    Title    Pending    Possessor y 

Action,  840 

44.  Health  Laws,  840. 

a.  In  General,  840. 

6.  Quarantine  Regulations,  841. 

c.  Slaughter  of  Diseased  Cattle,  841. 

d.  Prohibiting  Establishment  of  Hospitals,  etc.,  in  Certain 

City  Districts,  842. 

e.  Use  of  Second  Hand  Material  in  Making  Bedding,  842. 

45.  Insane  Persons  and  Inebriates,  842. 

a.  Summary  Commitment,  842. 

&.  Placing  Burden  of  Proof  as  to  Plea  of  Insanity  on  Defendr 

ant,  843. 
c.  Confinement  of  Inebriates,  843. 

46.  Recognizing  Race  Distinctions,  843. 

a.  Statutes  and  Ordinances  Directed  Against  Chinese,  843. 

(1)  Regulating  Laundries,  843. 

(2)  Requiring  Chinese  to  Move  to  Designated  Localities, 

844. 

(3)  Requiring  Chinese  to  Be  Inoculated  During  Plague, 

844. 

b.  Prohibiting  Marriage  Between  Whites  and  Negroes,  845. 

c.  Segregation,  845. 

47.  Delegating  Pardoning  Power  to  a  Board,  846. 

48.  Forcible  Abduction  in  Extradition,  846. 

49.  Validating  Bonds,  846. 

50.  Disposition  of  Public  Funds,  846. 

51.  Prohibiting  Publication  Encouraging  Disrespect  for  Law,  846. 

52.  Imposing  Part  of  Expense  of  State  Commission  on  Municipal 

Corporation,  846. 
63.  Mechanics9  Lien  Law,  847. 

54.  Enjoining  Execution  of  Judgment  for  Tort,  847. 

55.  Prohibiting  Waste  of  Mineral  Waters,  847. 

56.  Sunday  Laws,  847. 

57.  "  Blue  Sky  "  Law,  848. 
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58.  Compulsory  Vaccination,  848. 

59.  Dress  of  Teachers  in  Public  Schools,  849. 

60.  Prohibiting  Greek  Letter  Fraternities  in  State  Schools,  849. 

61.  Conferring  Jurisdiction  Over   Nonresidents  Suing  in  Domestic 

Courts,  849.  * 

62.  Erroneously  Probating  Nuncupative  Will,  849. 

63.  Judgment  of  Ultra  Vires  in  Favor  of  County,  850. 

64.  Statutory  Compensation  for  Logs  Drifted  on  Shore,  850. 

65.  Impairing  Lien  on  Logs,  850. 

66.  Construction  of  Drains  on  Lands  of  Others,  850. 

67.  Fencing  Grazing  Lands,  850. 

68.  Prohibiting  Transportation  of  Cotton  Seed  by  Night,  851. 

69.  Action  by  Parent  for  Injury  to  Minor  Child,  851. 

70.  Removal  of  Trustee  by  Appointment  of  Another,  852. 

71.  Recovery  by  Guardian  of  Property  Belonging  to  Nonresident,  852. 

72.  Prohibiting  Receipt  of  Dues  by  Insolvent  Association,  852. 

73.  Regulating  Motor  Vehicles,  852. 

74.  Regulating  Moving  Picture  Films,  853. 

75.  Subjecting  Premises  to  Judgment  for  Money  Lost  at  Gambling,  853. 

76.  Effect  of  Retraction  of  Libel,  853. 

77.  Requiring  Labor  on  Public  Roads,  853. 

78.  Competition  in  the  Employment  of  Convicts,  854. 

79.  Collection  of  Penalty  by  Summary  Process,  854. 

80.  Summary  Sale  of  Property  of  Trespassers,  854. 

81.  Summary  Sale  of  Impounded  Animals,  854. 

82.  Writ  of  Attachment  on  Failure  to  Pay  Alimony,  854. 

83.  Appropriation  of  Bank  Deposit  to  Pay  Alimony,  855. 

84.  Prohibiting  Assignment  of  Claim  for  Purpose  of  Attachment,  855. 

85.  Liability  for  Communicated  Fire.  855. 

86.  Prohibiting  Use  of  Photograph  for  Advertising  Without  Consent. 

855. 

87.  Regulating  the  Taking  of  Ice,  855. 

88.  Limiting  Recovery  for  Injury  to  Dog,  855. 

89.  Giving  Discretion  to  Municipal  Officer,  856. 

90.  Municipal  Aid  to  Abolishing  Grade  Crossings,  856. 

91.  Rights  of  Abutting  Owners  in  Streets,  856. 

92.  Damages  to  Abutting  Owner  by  Change  of  Street  Grade,  856. 

93.  Ordinance  Requiring  Connection  with  Sewers,  856. 

94.  Regulating  Height  and  Line  of  Buildings,  857. 

95.  Removal  of  Snow  from  Sidewalks,  857. 

96.  Closing  Street  After  Wharfage  Privileges,  858. 

97.  Municipal  Wood  and  Coal  Yards,  858. 

98.  Regulating  Smoke  Nuisance,  858. 

99.  Change  in  Location  of  Oil  Plant,  858. 
100.  Prohibiting  Burials  in  City  Limits,  858. 

.  101.  Regulating  City  Cemetery,  858. 
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102.  Prohibiting  Use  of  Advertising  Signs  on  Vehicles,  859. 

103.  Prohibiting  Brickmaking  Within  Specified  Area,  859. 

104.  Regulating  Billboards,  859. 

„  J05.   Keeping  Billiard  or  Pool  Tables  for  Hire,  859. 

106.  Keeping  "  Reputed  "  House  of  III  Fame,  860. 

107.  Taxation,  860. 

a.  In  General,  860. 
.  i.  For  Pub'ic  Purposes,  861. 

c.  Requiring  Deposit  as  Condition  to  Enjoining  Assessment, 

862. 

d.  Combination  of  Regulation  and  Revenue,  862. 
•                6.  Retroactive  Taxation,  862. 

/.  Interest  of  Assessing  Officer,  863. 
g.  Forfeiture  of  Land  on  Nonpayment  of  Taxes,  863. 
h.  Foreclosure  of  Tax  Lien  by  Proceedings  in  Rem,  864. 
i.  Error  in  Description  of  Lands  Sold  for  Taxes,  864. 
j.  Right  to  Redeem  Land  Sold  for  Taxes,  865. 
k.  Penalties  and  Interest  for  Nonpayment,  865. 
I.  Collection  by  Distress  and  Seizure  of  Person,  865. 
m.   New  Remedies  Applicable  to  Delinquent  Taxes,  865. 
n.  Conclusiveness  of  Tax  Title,  866. 
o.  Removing  Objections  to  Tax  Titles,  866. 
p.  As  to  Whether  Property  Within  or  Outside  the  Stale,  866. 

(1)  In  General,  866. 

(2)  On  Stocks,  Bonds  and  Notes  Located  Outside  the 

State,  867. 

(3)  Tangible  Property  Within  the  Stale,  867. 

,  (4)  ,  Tangible  Personal  Property  Permanently  Located 
in  Another  State,  867. 

(5)  Debt  Held  Against  Nonresident,  .868 

(6)  Credits  Due  Nonresidents,  868. 

(7)  On  Notes  for  Money  Loaned  to  a  Nonresident  by 

a  Nonresident,  868. 

(8)  "Premium  Accounts  Due  Insurance  Company,  869. 

(9)  Policy  and  Premium  Lien  Note  Loans,  869, 
(10)  Oceangoing  vessels,  869. 

.      q*  Of  Railroads,  869. 

(1)  On  a  Mileage  Basis,  869. 

(2)  Subjected  to  Special  Method  of  Taxation,  870. 

(3)  Municipal  Tax  Compared  to  Local  Receipts,  870. 

(4)  Special  Mileage  Tax  on  Street  Railway,  871. 
r.  Of  Telegraph  Company,  871. 

*.  Of  Foreign  Insurance  Company,  871. 

t  Of  Bank  Deposits,  872. 

u.  Of  Bridge  Outside  Low-water  Mark  by  City,  872. 

v.  Of  Corporation  Franchise,  872. 

ti?.  Of  Capital  Slock,  874. 
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x.  Of  Shares  of  Stock  in  Foreign  Corporation,  875. 

y.  On  Transfers  of  Corporate  Stock,  875. 

z.  Succession  or  Inheritance  Tax,  875. 
al.  Income  Tax,  875. 

bl.  On  Distilled  Spirits  in  Bonc(?d  Warehouse,  877. 
cl.  On  Wholesale  Dealers  in  Oil,  877. 
41.  For  School  Purposes,  878. 
el.  For  Road  Bonds,  877. 
fl.  Tolls  far  Use  of  Navigable  Waters,  877. 
gl.  Of  Land  on  Island  Between  Two  States,  878. 
hi.  To  Pay  Water  Company,  878. 
il.  Of  Membership  in  Chamber  of  Commerce,  878. 
jl.  Of  Mineral  Rights,  878. 
kl.  Mortgage  Reduction  from  Valuation,  879. 
IL  Assessments  for  Public  Improvements,  879. 

(1)  In  General,  879. 

(2)  According  to  Area,  881. 

(3)  According  to  Frontage,  881. 

(4)  On  Back-lying  Property,  882. 

(5)  With  Regard  to  Special  Benefits,  882. 

(6)  On  Property  Depreciated  by  the  Improvement,  885. ; 

(7)  Improvement  Defectively  Constructed,  885. 

(8)  Taking  District  in  Legislative  Discretion,' S85. 

(9)  Arbitrary  Determination  of  Taxing.  District,  886. 

(10)  Assessments    According    to   Laws    Enacted    After^ 

Improvements  Made,  886. 

(11)  New  Assessment  in  Lieu  of  Prior  Illegal  Assess- 

ment, 887.  , 

(12)  Members  of  Assessing  Board  Owners  of  Property , 

887. 

(13)  Discrimination  Against  Nonresident  Owners,  887. 

(14)  Validity  of  Bonds  Issued  to  Pay  Cost,  &87. 

(15)  Imposing  Personal  Liability,  888. 

(16)  Estoppel  of  Petitioners  to  Set  Up  Illegality,  888. 

(17)  Reimbursement  to  Holder  of  Invalid  Tax  Deed,  888. 
ml.   Notice  and  Opportunity  to  Be  Heard,  889.  ' 

(1)  In  General,  889. 

(2)  In  Assessments  for  Public  Improvements,  890. 

(a)  In  General,  890.  . ,  ,       r. 

(6)  On  Question  of  Benefits,  891. 
(c)  In  the  Condemnation  Proceeding,  893. 
(J)  Proportion  of  the  Tax,  893. 
'.,    .    .  (3)  Judicial  Proceeding  Not  Essential,  894.-    ,.  . 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceed- 

ings, 894. 

(5)  Mode  of  Confirming  or  Contesting  Tax,  896. 

(6)  By  Board  of  Revision,  897.  •  ■ 
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(7)  Sufficiency  of  Notice,  897. 
(a)  In  General,  897. 

(6)  In  Assessments  for    Public  Improvement*, 
898. 

(c)  Notice  by  Statute,  899. 

(d)  By  Publication  or  Posted  Notices,  901. 

(c)   Notice  of  Decision  with  Right  of  Appeal,  902. 
(/)  Reasonable  Notice  of  Reassessment,  903. 
XI.  Who  Mat  Invoke  Constitutional  Right,  903. 

1.  In  General,  903. 

2.  Waiver  of  Unconstitutionality,  903. 

I.  Prohibition. on  State  Action 

That  this  amendment  is  a  prohibition  on  all  state  agencies,  whether  legis- 
lative, judicial,  or  executive,  and  is  not  directed  against  the  action  of  indi- 
viduals, see  under  the  clause  of  this  section  relating  to  the  privileges  and 
immunities  of  citizens,  supra,  p.  616. 

Tha  Fourteenth  Amendment,  in  so  far  his  heirs  and  assigns,  should  refrain  from 

as  prohibiting  discrimination  against  the  selling  or   leasing  the  lot  or  lots  to  a 

negro  race,  applies  only  to  state  legisla-  negro.       Queensborough     Land     Go.    «. 

tion,  not  to  the  contracts  of  individuals.  Cazeaux,  (1915)   136  La.  724,  67  So.  641, 

Thus  it  was  so  held  where  in  order  that  Ann.   Cas.   1916D   1248,  L.  R.  A.  1916B 

the  locality  might  be  more  attractive  to  1201. 
white  people,   and,   as  a   consequence,  be 

sold  to  better  advantage,  the  grantor  in-  While  the  inhibition  in  this  clause  is 
feerted  in  every  act  by  which  it  sold  one  directed  against  the  state,  it  has  been 
or  more  of  the  lots  a  stipulation  to  the  decided  that  the  action  of  the  state  can 
effect  that  the  sale  was  made  "  upon  the  be  had  through  its  judicial  agency  as 
following  conditions,  covenants  and  reser-  well  as  by  its  legislative  or  executive 
vat  ions  of  rights,  which  shall  continue  for  branch  of  government.  Davidson  v.  Hart- 
twenty -five  years  from  date  hereof,  to  ford  L.  Ins.  Co.,  (1910)  151  Mo.  App. 
wit,"    that    the    vendee    agreed    that    he,  561,  132  S.  W.  291. 

A  municipal  ordinance  is  to  be  regarded  as  in  effect  a  statute  of  the  state, 
adopted  under  a  power  granted  it  by  the  state  legislature,  and  hence  it  is 
an  act  of  the  state  within  this  amendment. 

North   American    Cold    Storage   Co.    v.  as   one   of    its   political   subdivisions,  to 

Chicago,  (1908)   211  U.  S.  306,  29  S.  Ct.  levy  and  collect  taxes  for  the  purpose  of 

101,  53  U.  S.   (L.  ed.)    195,  15  Ann.  Cas.  paying  the  amount  assessed  against  such 

276.  township  for  the  public  benefits  accruing 

for  the  construction  of  the  drain.    Soli  ah 

This    amendment    does    not    deprive    a  v.  He* kin,    (1912)    222  U.  S.  522,  32  S. 

state  of  the  power  to  compel  a  township,  Ct.  103,  56  U.  8.   (L.  ed.)   294. 

II.  When  Constitutional  Question  Invoked 

The  validity  of  a  statute  is  drawn  in  question  whenever  the  power  to 
enact  it,  as  it  is  by  its  terms  or  is  made  to  read  by  construction,  is  fairly 
open  to  denial,  and  is  denied. 

Miller  p.  Cornwall  R.  Co.,  (1807)  168  U.  S.  132,  18  S.  Ct.  34,  42  U.  S.  (L.  ed.)  409. 
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III.  Questions  of  State  or  General  Law 

Questions  of  state  ot  general  law  as  to  titles  or  rights,  do  not  present 
questions  arising  under  the  United  States  Constitution. 

Devine  t\  Los  Angeles,  (1906)  202  U.  S.  313,  26  S.  Ct.  652,  50  U.  S.  (L.  ed.)   1046. 
See  also,  infra,  Rulings  of  State  Courts. 


IV.  Construction  of  State  Constitutions  and  Statutes 


The  essentials  of  due  process  of  law  should  be  distinguished  from  matters 
which  may  or  may  not  be  essential  under  the  terms  of  a  state  assessing  or 
taxing  law.  The  two  are  neither  correlative  nor  coterminous.  The  first, 
due  process  of  law,  must  be  found  in  the  state  statute,  and  cannot  be 
departed  from  without  violating  the  Constitution  of  the  United  States. 
The  other  depends  on  the  law-making  power  of  the  state,  and  as  it  is  solely 
the  result  of  such  authority,  may  vary  or  change  as  the  legislative  will  of 
the  state  sees  fit  to  ordain.  It  follows  that,  to  determine  the  existence  of  the 
one,  due  process  of  law  is  the  final  province  of  this  court,  whilst  the  ascer- 
tainment of  the  other,  that  is,  what  is  merely  essential  under  the  state 
statute,  is  a  state  question  within  the  final  jurisdiction  of  courts  of  last 
resort  of  the  several  states. 


Castillo  t>.  McConnico,  (1898)  168  U.  S. 
683,  18  S.  Ct.  229,  42  U.  S.  (L.  ed.)  622. 
See  also  Pi-ice  v.  Illinois,  (1915)  238 
U.  S.  446,  35  S.  Ct.  892.  59  U.  S.  (L.  ed.) 
1400;  Preston  V.  Chicago,  (1912)  226  U.  S. 
447,  33  S.  Ct.  177,  57  U.  S.  (L.  ed)  293; 
McCaughey  v.  Lyall,  (1912)  224  I'.  S. 
558,  32  S.  Ct.  602,  56  U.  S.  (L.  ed.) 
883;  Hammond  Packing  Co.  t'.  Arkansas, 
(1909)  212  U.  S.  322,  29  S.  Ct.  370.  53 
U.  S.  (L.  ed.)  530,  15  Ann.  Cas.  645; 
Londoner  v.  Denver,  (1908)  210  U.  S. 
373,  28  S.  Ct.  708,  52  U.  S.  (L.  ed.)   1103. 

And  see  French  v.  Taylor,  (1905)  199 
U.  S.  274,  26  S.  Ct.  76,  50  U.  S.  (L.  ed.) 
184. 

There  is  nothing  in  the  clauses  of  the 
Fourteenth  Amendment  guaranteeing  due 
process  and  equal  protection  which  con- 
verts an  issue  respecting  the  jurisdiction 
of  a  state  court  under  the  Constitution 
and  statutes  of  the  state  into  anything 
other  than  a  question  of  state  law,  the 
decision  of  which  by  the  state  court  of 
last  resort  is  binding  upon  this  court. 
Gasquet  v.  Lapeqre,  (1917)  242  U.  S.  367, 
37  S-  Ct.  165,  61  U.  S.   (L.  ed.)   367. 

"  Due  process  of  law  does  not  assure  to 
a  taxpayer  the  interpretation  of  laws  by 
the  executive  officers  of  a  state  as  against 


their  interpretation  by  the  courts  of  the 
state  or  relief  from  the  consequences  of 
a  misinterpretation  by  either.  We  do 
not  mean  to  indicate  that  the  decision  of 
the  court  was  wrong.  It  would,  indeed, 
be  difficult  to  resist  the  force  of  its  rea- 
soning. At  any  rate,  it  is  the  province 
of  the  courts  to  interpret  the  laws  of  the 
state,  and  he  who  acts  under  them  must 
take  his  chance  of  being  in  accord  with 
the  final  decision.  And  this  is  a  hazard 
under  every  law  and  from  which  or  the 
consequences  of  which  we  know  of  no 
security."  Thompson  v.  Kentucky,  (1908) 
209  U.  S.  340,  28  8.  Ct.  533,  52  U.  8. 
(L.  ed.)  822. 

"  While  it  is  settled  law  that  this  court 
will  follow  the  construction  put  by  the 
state  courts  upon  wills  devising  property 
situated  within  the  state,  and  while  it  is 
also  true  that  we  adopt  the  construction 
of  its  own  statutes  by  the  state  courts, 
a  question  may  remain  whether  the  stat- 
ute, as  so  construed,  imports  a  violation 
of  any  of  the  rights  secured  by  applicable 
provisions  of  the  Constitution  of  the 
United  States."  Orr  v.  Oilman,  (1902) 
183  U.  S.  283,  22  S.  Ct  213,  46  U.  S. 
(L.  ed.)    196. 

The  Supreme  Court  of  the  United  States 
will  accept  the   construction  by  a  state 
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Supreme  Court  of  a  state  statute  for  the  judgment  of  the  highest  court  of  a  state, 

condemnation   of   land,    that   the   statute  the  Supreme  Court  of  the  United  States  is 

provides  for  notice  of  the  proceedings  to  not  bound  by  that  court's-  construction  of 

be  given  to  the  owner  of  the  land.     Balti-  a  statute  of  such  state  when  the  question 

more  Traction   Co.   t?.   Baltimore  Belt  R.  is   whether   the   statute  provides   for  the 

Co.,   (1804)    151  U.  S.  138,  14  S.  Ct.  294,  notice  required  to  constitute  due  process 

38  U.  S.    (L.  ed.)    102.  of    law.      Scott    v.    McNeal,     (1894)    154 

U.  S.  45,  14  S.  a.  1108,  38  U.  S.  (L.  ed.) 

Upon    reviewing,    by    writ   of   error,   a  896. 

Something  more  than  a  possible  misconstruction  of  an  ordinance  is  required 
to  make  a  case  under  this  amendment. 

Seattle,  etc.,  R.  Co.  r.  Washington,  (1913)  231  U.  S.  568,  34  S.  Ct.  185,  58  U.  S. 
(L.  ed.)  372. 

The  construction  of  state  constitutions  and  statutes  is  a  matter  for  the  state 
courts. 

King  c.  West  Virginia,  (1910)   216  U.  S.  92,  30  S.  Ct.  225,  54  U.  S.   (L.  ed.)  3W. 

Where  the  legislation  is  contained  in  several  statutes,  their  construction  by 
the  state  court  will  be  followed. 

International  Harvester  Co.  v.  Kentucky,  (1914)  234  U.  Sw  216,  34  S.  Ct  853, 
58  U.  S.   (L.  ed.)   1284. 

In  cases  other  than  such  as  arise  under  the  contract  clause  of  the  Constitution, 
it  is  the  appropriate  function  of  the  court  of  last  resort  of  a  state  to  deter- 
mine the  meaning  of  the  local  statutes. 

Plymouth  Coal  Co.  r.  Pennsylvania,  (1914)  232  U.  Si  531,  34  S.  Ct.  359,  58  U.  S. 
(L.  ed.)   713. 

V.  "  Person" 

1.  In  General. —  All  persons  within  the  territorial  jurisdiction  of  the 
United  States  are  within  the  protection  of  the  Fourteenth  Amendment  of 
the  Constitution,  without  regard  to  differences  of  race,  color,  or  nationality. 

In  re  Case,   (1911)   20  Idaho  128,  116  Pac.  1037. 

2.  Corporations. —  Corporations  are  persons  within  the  meaning  of  this 
amendment,  forbidding  deprivation  of  property  without  due  process  of 
law,  as  well  as  a  denial  of  the  equal  protection  of  the  law. 

•     Covington,  etc.,  Turnpike  Road   Co.   i\  Home  Ins.  Co.  v.  New  York,   (1890)    134 

Sandford,    (1896)     164    l\    S.   592,    17    S.  I".  S.  606;  10  S.  Ct.  593,  33  C.  S.  (L.  ed.) 

a.  198,  41  U.  S.   (L.  ed.)   560.     See  also  1025;    Minneapolis,  etc.,  R.  Co.  r.  Beck- 

the  following  cases:   Lake  Shore,  etc.,  R.  with,   (1889)    129  U.  S.  28,  9  S.  Ct.  207, 

C.    v.   Smith,    (1899)    173   V.   S.   690,    19  32  U.  S.    (L.  ed.)   585;   Missouri  Pac.  R. 

S.  Ct.  565,  43  U.  S.    (L.  ed. )    858;   Gulf,  Co.    v.    Mackay,    (188S)    127    l\   S.  209. 

etc.,  R,  Co.  r.  Ellis,  (1897)   165  U.  S.  154.  8   S.    Ct.    1161,   32   V.    S.    (L.  ed.)    107; 

17    S.   Ct    255,   41    U.    S.    (L.   ed.)    666;  Santa  Clara  County  t».  Southern  Pac  B- 
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Co.,  (1886)  118  U.  S.  394,  6  S.  a.  1132, 
30  U.  S.  (L.  ed.)  118,  affirming  (1883) 
18  Fed.  385;  Wilmington  City  R.  Co.  v. 
Taylor,  (1912)  198  Fed.  159;  Singer  Mfg. 
Co.  17.  Wright,  (1887)  33  Fed.  124;  Rail- 
road Tax  Cases,  (1882)  13  Fed.  741; 
San  Mateo  County  t>.  Southern  Pac.  R. 
Co.,  (1882)  13  Fed.  151;  Boone  v.  State, 
(1911)  170  Ala.  57,  54  So.  109,  Ann.  Cm. 
1912C  1065;  Arkansas  Stave  Co.  v.  State, 
(1OT0)  94  Ark.  27,  125  S.  W.  1001,  140 
Am.  St.  Rep.  103,  27  L.  R.  A.  (N.  S.) 
255;  Dutton  Phosphate  Co.  t>.  Priest, 
(1914)  67  Fla.  370,  65  So.  282;  Seaboard 
Air  Line  Ry.  v.  Simon,  (1908)  56  Fla. 
545,  47  So.  1001,  16  Ann.  Cas.  1234,  20 
L.  R.  A.  (N.  8.)  126;  In  re  Case.  (1911) 
20  Idaho  128,  116  Pac.  1037;  McGuire  t\ 
Chicago,  etc.,  R.  Co.,  (1906)  131  la.  340, 
108  N.  W.  902,  33  L.  R.  A.  (N.  S.)  706; 
Carrithers  v.  Shelbyville,  (1907)  126  Ky. 
769,  104  S.  W.  744,  17  L.  R.  A.  (N.  S.) 
421;  Hammond  Beef,  etc.,  Co.  v.  Best, 
(1898)  91  Me.  431,  40  Atl.  338,  42  L. 
R.  A.  528;  Russell  v.  Croy,  (1901)  164 
Mo.  69,  63  S.  W.  849;  Hargraves  Mills  v. 
Harden,  (1898)  25  Misc.  665,  50  N.  Y.  S. 
937;  Portland  Ry.,  etc.,  Co.  v.  Railroad 
Commission,  (1910)  56  Ore.  468,  105  Pac. 
709,  109  Pac.  273;  Knoxville,  etc..  R.  Co. 
v.  Harris,  (1897)  99  Tenn.  704,  43  S.  W. 
115,  53  L.  R.  A.  921 ;  Dugger  v.  Mechanics, 
etc.,  In*.  Co.,  (1895)  95  Tenn.  250,  32 
S.  W.  5,  28  L.  R.  A.  796;  State  v.  Texas, 
etc.,  R.  Co.  (Tex.  Civ.  App.  1912)  143 
S.  W.  223;  Ward  Lumber  Co.  v.  Hender- 
son-White Mfg.  Co.,  (1907)  107  Va.  626, 
59  S.  E.  478,  17  L.  R.  A.  (N.  S.)  324. 
But   see   Insurance   Co.   v.   New   Orleans, 


(1870)  1  Woods  (U.  8.)  85,  13  Fed.  Cas.' 
No.  7,052;  Central  Pac.  R.  Co.  v.  8t*te 
Board  of  Equalization,  (1882)  60  Cal.  35. 

While  a  corporation  is  not  a  "  citizen  " 
within  section  2  of  article  4  of  the  Con- 
stitution of  the  United  States,  and  section 
1  of  Fourteenth  Amendment,  and  section 
18  of  article  2  of  the  Constitution  of 
Arkansas,  securing  the  privileges  and 
immunities  of  citzens,  it  is  a  "  person  " 
within  the  meaning  of  the  provision  of  the 
Fourteenth  Amendment  that  no  State' 
shall  deprive  any  person  of  life,  liberty 
or  property  without  due  process,  nor' 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.  Chicago,' 
etc.,  R.  Co.  t>.  State,  (1908)  86  Ark. 
412,  111  S.  W.  456. 

Private  corporations  are  persons  within 
the  meaning  of  the  amendment.  Char- 
lotte, etc.,  Ri  Co.  v.  Gibbes,  (1892)  142 
U.  S.  391,  12  S.  Ct.  255,  35  U.  S.  (L.  ed.) 
1051;  Pembina  Consol.  Silver  Min.,  etc., 
Co.  v.  Pennsylvania,  (1888)  125  U.  S, 
189,  8  S.  Ct.  737,  31  U.  S.  (L.  ed.)   650., 

A  railroad  corporation  is  a  person, 
within  the  meaning  of  the  Fourteenth, 
Amendment,  declaring  that  no  state  shall 
deprive  any  person  of  property  without, 
due  process  of  law,  nor  deny  to  any  per-, 
son  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.  Smyth  r.  Ames, 
(1898)  169  U.  S.  518,  18  S.  Ct.  418,  42 
U.  S.  (L.  ed.)  819,  affirming  Ames  v. 
Union  Pac  R.  Co.,    (1894)    64  Fed.  165. 


The  "  liberty  "  guaranteed  by  this  amendment,  is  the  liberty  of  natural, 
not  artificial  persons.  , 


Western  Turf  Assoc.  t\  Greenberg, 
(1907)  204  U.  S.  359,  27  S.  Ct.  384,  51 
U.  S.  (L.  ed.)  520;  Xorthwestern  Nat.  L. 
Ins.  Co.  r.  Riggs,  (1906)  203.  U.  S.  243, 
27  S.  Ct.  126,  51  U.  S.  (L.  ed.)  168,  7 
Ann.  Cas.  1104. 

Foreign  corporations. —  Thin  clause  ap- 
plies to  corporations,  whether  domestic 
or  foreign,  the  same  as  individuals.  "  The 
only  question  is  as  to  when  is  a  corpora- 
tion within  the  jurisdiction  of  the  state. 
If  such  a  corporation  comes  into  the 
courts  of  a  state  rightfully  to  have  its 
rights  adjudicated,  I  apprehend  for  that 
purpose  it  is  within  the  jurisdiction  of 
the  state."  Black  v.  Caldwell,  (1897) 
83  Fed.  885.  See  infra.  Service  of  Proc- 
ess—  On  Foreign  Corporations,  p.  695. 
And  see  also  American  De  Forest  Wire- 
less Tel.  Co.  ,v.  Superior  Court,  (1908) 
163  CaJ.  533,  96  Pac.  15;  126  Am.  St. 
Rep.    125,    17    L.    R.   A.    (N.    S.)     1117; 


Adams   p.   Standard  Oil   Co.,    (1910)    97 
Miss.  879,  53  So.  692. 

The  term  "  persons  "  includes  corpora- 
tions, but  a  corporation  which  is  not 
created  under  authority  of  the  state,  and 
which  is  not  carrying  on  business  within, 
the  state  under  conditions  subjecting  it 
to  process  of  the  state  courts,  is  nob 
within  the  state's  jurisdiction.  Hawleyt 
v.  Hurd,  (1900)  72  Vt  122,  47  Atl.  401, 
82  Am.  St.  Rep.  922,  52  L.  R.  A.  195. 

Requiring  foreign  corporation  to  domes- 
ticate.— A  state  statute  requiring  a  for-, 
eign  corporation  desiring  to  own  properly, 
or  carry  on  business  or  to  exercise .  any 
corporate  franchise  in  that  state,  to  be- 
come a  domestic  corporation  in.  the  state 
is  not  repugnant  to  the  due  process  of 
law  clause  of  the  Federal  Constitution, 
although  the  effect  of  domestication,  ,as  re/ 
quired  by  the  statute,  is  to  take  away 
the  right   of   the  corporation   to   remove 
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causes  from  the  state  courts  into  the  fed- 
eral courts  on  the  ground  of  diverse  citi- 
zenship. Debnam  t\  Southern  Sell  Tele- 
phone, etc.,  Co.,  (1900)  126  N.  C.  831,  36 
S.  £.  269,  65  L.  R.  A.  915. 

Conditions  as  to  maintenance  and  de- 
fense of  actions  by  foreign  corporations. 
— A  statute  which  provides  that  any  cor- 
poration created  by  the  laws  of  any  other 
state  or  foreign  country  which  shall  have 
failed  to  designate  some  resident  person 
upon  whom  domestic  process  may  be 
served,  and  file  such  designation  at  the 
office  of  the  secretary  of  state,  shall  not 
maintain  or  defend  any  action  or  pro- 
ceeding in  any  of  the  domestic  courts, 
is  not  in  violation  of  the  Fourteenth 
Amendment  of  the  Constitution  of  the 
United  States  as  denying  due  process  of 
law  to  foreign  corporations.  Keystone 
Driller  Co.  v.  Superior  Court,  (1903)  138 
Cal.  738,  72  Pac  398. 

A  statute  which  prohibits  a  foreign  cor- 
poration from  doing  business  in  the  state 
until  it  has  complied  with  the  provisions 
thereof  and  which  renders  void  all  con- 
tracts made  within  the  state  prior  to  such 
a  compliance  and  therefore  prevents  a  suit 
on  a  lease  of  personal  property  so  made, 
is  not  for  that  reason  unconstitutional 
in  that  it  seeks  to  deprive  the  foreign 
corporation  of  its  property  without  due 
process  of  law.  In  such  a*  case  the  lease 
being  void  the  title  does  not  pass  but  re- 
mains in  the  owner  as  if  no  lease  had 
been  made,  and  it  may  maintain  pro- 
ceedings in  the  state  courts  to  recover 
the  property.  United  Shoe  Machinery 
Co.  v.  Ramlose,  (1910)  231  Mo.  508,  132 
R  W.  1133. 

In  construing,  a  statute  prescribing  the 
terms  and  conditions  upon  which  foreign 
corporations  may  do  business  in  the  state, 
and  the  penalties  for  the  violation  thereof, 
and  further  providing  that  "in  addition 
to  which  penalty,  on  and  after  the  going 
into  effect  of  said  sections  no  foreign 
corporation,  as  above  defined,  which 
shall  fail  to  comply  with  said  sections, 
can  maintain  any  suit  or  action,  either 
legal  or  equitable,  in  any  of  the  courts 
of  this  state,  upon  any  demand,  whether 
arising  out  of  contract  or  tort,"  it  has 
been  held  that  if  it  was  the  design  of 
the  legislature  by  enacting  the  law,  to 
close  the  doors  of  the  courts  of  this  state 
to  any  litigant,  a  citizen  of  any  state  of 
the  United  States,  then  it  would  be  un- 
constitutional, null  and  void  as  in  vio- 
lation of  the  due  process  clause  in  the 
Fourteenth  Amendment.  B  r i  t  i  sh- Ameri- 
can Portland  Cement  Co.  v.  Citizens'  Gas 
Co.,  (1913)  255  Mo.  1,  164  S.  W.  468, 
Ann.  Cas.  1915C  151. 


To  prevent  a  foreign  corporation  from 
defending  an  action  brought  against  it 
for  failure  to  comply  with  the  provisions 
of  a  statute  requiring  such  corporations 
to  file  copies  of  their  charters  with  the 
secretary  of  state,  would  violate  this 
clause.  American  De  Forest  Wireless 
Tel.  Co.  v.  Superior  Court,  (1908)  153 
Cal.  533,  96  Pac.  15,  126  Am.  St  Rep. 
125,  17  L.  R.  A.  (N.  S.)   1117. 

Forfeiting  right  to  do  bnsineas  in  the 
state. —  It  has  been  frequently  decided 
that  the  enforcement  of  statutes  enacted 
under  the  police  power,  forfeiting  the 
right  of  foreign  corporations  to  continue 
in  business  in  a  state,  although  disastrous 
in  consequences  to  the  corporation,  is  not 
depriving  them  of  property  without  due 
process  of  law.  State  v.  Louisville,  etc, 
R.  Co.,  (1910)  97  Miss.  35,  51  So.  918, 
53  So.  454,  Ann.  Cas.  1912C  1150. 

A  statute  requiring  a  foreign  insurance 
company  to  make  deposit  of  securities  as 
a  condition  to  doing  business  within  the 
state,  is  valid.  State  r.  Fishback,  (1914) 
79  Wash.  290,  140  Pac.  387. 

Prohibiting  removal  of  suit  to  federal 
court. — A  state  act  providing  that  if  a 
foreign  corporation  on  being  sued  in  the 
state  court  shall  remove  the  cause  to  a 
federal  court,  it  shall  forfeit  its  rights 
to  engage  in  intrastate  commerce  in  the 
state  has  been  held  in  the  case  of  a  rail- 
road company  not  to  be  unconstitutional 
as  depriving  it  of  its  property  without 
due  process  of  law.  State  v.  Louisville, 
etc.,  R.  Co.  (1910)  97  Miss.  35,  51  8o. 
918,  53  So.  454,  Ann.  Cas.  1912C  1150. 

A  state  anti-trust  statute  forbidding 
combinations  to  fix,  regulate  or  control 
prices  and  providing  for  a  forfeiture  of 
the  charter  or  the  license  of  a  foreign 
corporation  does  not  contravene  section 
1  of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  in  this, 
that  they  abridge  the  privileges  and 
rights  of  respondents  to  make  valid  con- 
tracts with  respect  to  their  business  and 
property.  State  v.  Standard  Oil  Co., 
(1909)   218  Mo.  1,  116-  8.  W.  902. 

"  Except  in  matters  of  interstate  com- 
merce, a  state  may  undoubtedly  prescribe 
the  conditions  on  "which  a  foreign  corpo- 
ration shall  be  permitted  to  do  business 
within  it,  and  may  include  therein  a  pro- 
vision with  regard  to  the  service  of  proc- 
ess on  its  agents.  Lafayette  Ins.  Co.  *. 
French,  (1S55)  18  How.  (U.  S.)  404. 
Where,  therefore,  a  foreign  corporation 
does  business  in  such  state,  it  will  be  pre- 
sumed to  have  assented  to  these  terms. 
St  Clair  t>.  Cox,   (1880)    106  U.  a  360; 
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Merchants'  Mfg.  Co.  v.  Grand  Trunk  B.  corporation.      St.    Clair    v.    Cox,    (1882) 

Co.,  (1882)   13  Fed.  358;  V.  S.  v.  Ameri-  106  U.   S.   350;    Fitzgerald,  etc.,  Constr. 

can  Bell  Telephone  Co.,    (1886)    29  Fed.  Co.  v.  Fitzgerald,    (1890)    137  U.  S.  98; 

17;  Berry  r.  Knights  Templars',  etc.,  L.  Mexican  Cent.  R.  Co.  v.  Pinkney,  (1893) 

Indemnity  Co.,  (1891)   46  Fed.  439.     But  149  U.  S.  194;  Goldey  r.  Morning  News, 

it  is  essential  in  every  case  in  which  per-  (1695)   156  U.  S>.  518;  Barrow  Steamship 

wnal  jurisdiction  over  such  a  corporation  Co.  v.  Kane,  (1898)   170  U.  S.  100;  U.  S. 

is  claimed,  that  there  shall  have  been  an  v.  American   Bell   Telephone  Co.,    (1886) 

actual     and    substantial    transacting    of  29  Fed.   17;    St.  Louis  Wire  Mill  Co.  c. 

business  by  it  within  the  state,  and  the  Consolidated    Barb-Wire   Co.,    (1887)    32 

process  by   which  jurisdiction   is   sought  Fed.     802."       Frawley     v.     Pennsylvania 

to  be  obtained  must  have  been  served  on  Casualty   Co.,    (1903)    124   Fed.   262. 
one  who   is   truly  representative  of  the 

Right*  of  local  organisation  chartered  by  foreign  corporation. —  A  statute 
incorporating  a  state  fraternal  organization  of  the  same  name  as  that  of  a 
local  organization  which  held  its  charter  from  a  foreign  corporation,  does 
not  violate  the  Fourteenth  Amendment. 

National  Council,  etc.  v.  State  Council,  etc.,  (1906)  203  U.  S.  151,  27  S.  Ct  46, 
51  U.  S.   (L.  ed.)   132. 

3.  Aliens. —  "Any  person  "  includes  aliens. 

Truax  t\  Raich,  (1915)  239  U.  S.  33,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  131,  Ann.  Cas. 
1917B  283,  L.  R.  A.  1916D  545. 

VI.  "  Deprivation' ' 

The  Constitution  contains  no  definition  of  the  word  "  deprivation.' f  To 
determine  its  signification,  therefore,  it  is  necessary  to  ascertain  the  effect 
which  usage  has  given  ii  when  employed  in  the  same  or  any  like  connection. 

Munn  r.  JLllinois,  (187G)  94  U.  S.  123,  24  U.  S.  (L.  ed.)  77,  affirming  (1873)  69 
111.  80.     See  also  Anderson  r.  Messenger,  (1907)    158  Fed.  250. 

A  taking  of  railroad  property  under  administrative  regulation  must  be  tested 
by  considering  whether,  in  view  of  all  the  facts,  the  taking  was  arbitrary 
and  unreasonable,  or  was  justified  by  the  public  necessities  which  the  carrier 
could  lawfully  be  compelled  to  meet. 

Washington    t*.    Fairchild,    (1912)    224        (1915)    238  U.  S.  340,  36  S.  Ct  753,  59 
U.  S.  510,  32  S.  Ct.  535,  56  U.  S.  (L.  oil.)        U.  S.    (L.  ed.)    1337. 
863;  Great  Northern  R.  Co.  v.  Minnesota, 


VII.  Nature  and  Incidents  of  Due  Process  of  Law 

1.  In  General. —  Law,  in  its  regular  course  of  administration  through 
courts  of  justice,  is  due  process,  and  when  secured  by  the  law  of  the  state, 
the  constitutional  requisite  is  satisfied.    And  due  process  is  so  secured  by 
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laws  operating  on  all  alike,  and  not  subjecting  the  individual  to  the  arbi- 
trary exercise  of  the  powers  of  government,  unrestrained  by  the  established 
principles  of  private  right  and  distributive  justice. 

who  are  permitted  to  work.  Smith  r. 
Texas,  (1914)  233  U.  S.  630,  34  S.  Ct 
681,  58  U-  &  (I*  ed.)  1129,  Ann  Ca*. 
1915D  420,  L.  R.  A.   1915D  677. 


Caldwell  c.  Texas,  (1891)  137  U.  S. 
697,  11  S.  Ct.  2S4,  34  U.  St  (L.  ed.)  816. 
See  also  Duncan  v.  Missouri,  (1894)  152 
U.  S.  382,  14  S,  Ct.  570,  38  U.  S,  (L.  ed.) 
485;  Giozza  r.  Tiernan,  (1893)  14S  U.  S. 
662,  13  S.  Ct.  721,  37  U.  S.  (L.  ed,)  599; 
Leeper  t\  Texas,  (1891)  139  U.  S.  467,  11 
S.  Ct.  577,  35  U.  S.  (L.  ed.)  225.  And 
see  also  throughout  the  notes  under 
State-  Action  Affecting  Life,  Liberty,  or 
Property,  infra,  p.  647. 

While  this  provision  of  the  amendment 
i«  new  in  the  Constitution  of  the  United 
states,  as  a  limitation  upon  the  powers 
of  the  states,  it  is  old  as  a  principle  of 
civilized  government.  It  is  found  in 
Magna  Charts,  and,  in  substance  if  not 
in  form,  in  nearly  or  quite  all  the  consti- 
tutions that  have  been  from  time  to 
time  adopted  by  the  several  states  of 
the  Union.  By  the  Fifth  Amendment, 
it  was  introduced  into  the  Constitution 
of" 'the  tJn Red  States,  as  a  limitation 
upon  the  powers  of  the  national  gov- 
ernment, and  by  the  Fourteenth,  as  a 
guaranty  against  any  encroachment  upon 
an  acknowledged  right  of  citizenship  by 
the  legislatures  of  the  states.  Munn  v. 
Illinois,  (1876)  94  U.  S.  123,  24  U.  S. 
flL.  ed.)    77,  affirming   (1873)   69  111.  80. 

Life,  liberty,  property,  and  the  equal 
protection  of  the  law,  grouped  together 
in  the  Constitution,  are  so  related  that 
the  deprivation  of  any  one  of  those  sepa- 
rate a'nd  independent  rights  may  lessen  or 
extinguish  the  value  of  the  other  three. 
In  so  far  as  a  man  is  deprived  of  the 
right  to  labor  his  liberty  is  restricted, 
his  capacity  to  earn  wages  and  acquire 
property  is  lessened,  and  he  is  denied  the 
protection    which    the   law   affords    those 


This  clause  ia  intended  solely  to  pre- 
vent the  arbitrary  transfer  of  property 
from  citizen  to  citizen  without  legal  ad- 
'  judication  or  process.     Charge  to  Grand 
Jury,   (1875)    30   Fed.   Gas.  No.   18,260 

Due  process  of  law  means  a  course  of 
legal  proceeding,  according  to  those  rules 
and  principles  which  have  been  estab- 
lished in  our  systems  of  jurisprudence, 
for  the  protection  and  enforcement  of 
private  and  personal  rights.  Sm  p. 
Strieker,    (1901)    109  Fed.   150. 

Due  process  of  law  in  a  criminal  case 
requires  a  law  describing  the  offense. 
The  offense  must  be  described  in  an  ac- 
cusation. The  accused  must  be  given  his 
day  in  court.  His  trial  must  proceed 
according  to  established  procedure,  con- 
sisting of  rules  of  pleading  and  practice. 
The  admission  of  evidence  For  and  against 
him  must  be  according  to  established  rules, 
and  he  must  be  convicted  by  the  judgment 
of  a  competent  court,  and  the  punishment 
authorized  by  law.'  The  definition  of  the 
offense,  and  the  authority  for  every  step 
in  the  trial,  must  be  found  in  the  law  of 
the  land.  Nothing  essential  can  emanate 
from  arbitrary  power.  The  rights  of  the 
defendant  and  the  duty  of  the  court  are 
oqually  under  the  finger  of  the  law.  But 
the  law  defining  the  crime,  the  rules  of 
evidence,  or  the  procedure,  may  be 
changed  by  competent  authority,  consti- 
tutional authority,  or  common  law.  State 
v.  Bates,  (181>6)  14  Utah  300,  47  Pac  78, 
43  L.  R.  A.  33. 


By  reference  to  historic  origin. —  "  From  the  consideration  of  the  meaning 
eS,  the  wprds  in  the  light  of  their  historical  origin  this  court  has  drawn  the 
following  conclusions:  First.  What  is  due  process  of  law  may  be  ascer- 
tained by  an  examination  of  those  settled  usages  and  modes  of  proceedings 
existing  in  the  common  and  statute  law  of  England  before  the  emigration 
of  our  ancestors,  and  shown  not  to  have  been  unsuited  to  their  civil  and 
political  condition  by  having  been  acted  on  by  them  after  the  settlement 
of 'this  country.  V  *  *  Second.  It  does  not  follow,  however,  that  a  pro- 
cedure'Settled  m  -English  law  at/' the.  time:  of  the: emigration,  and  brought 
to  this  country  and  practiced  by  our  ancestors,  is  an  essential  element  of 
due  process  of  law.    If  that  were  so  the  procedure  of  the  first  half  of  the 
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seventeenth  century  would  be  fastened  upon  the  American  jurisprudence 
like  a  straight- jacket,  only  to  be  unloosed  by  constitutional  amendment. 
•  *  •  Third.  But,  consistently  with  the  requirements  of  due  process, 
no  change  in  ancient  procedure  can  be  made  which  disregards  those  funda- 
mental principles,  to  be  ascertained  from  time  to  time  by  judicial  action, 
which  have  relation  to  process  of  law  and  protect  the  citizen  in  his  private 
right,  and  guard  him  against  the  arbitrary  action  of  government." 


Twining  t?.  New  Jersey,  (1908)  211  U. 
S.  78,  29  S.  Ct.  14,  53  U.  S.  |L.  ed.)  97. 
See  also  infra,  p.  642,  under  Synonymous 
with  Law  of  the  Land. 

"  Looking  at  the  clause  of  the  Amend- 
ment prohibiting  the  deprivation  of  prop- 
erty without  due  process  of  law,  it  is  to 
be  remembered  that  the  provision  to  that 
effect  appeared  in  most  of  the  state  con- 
stitutions long  before  the  Amendment  was 
adopted,  and  that  principle  was  accepted 
everywhere  as  vital  in  the  American  sys- 
tems of  government.  But  the  Amend- 
ment, although  negative  in  its  words,  has 
the  effect  to  incorporate  into  the  funda- 
mental law  of  each  state  a  rule  thereto- 
fore prescribed  by  the  Constitution  of  the 
United  States  for  the  General  Govern- 
ment and  its  agencies:  So  that  prior  to 
the  adoption  of  the  Fourteenth  Amend- 
ment the  states  were  controlled,  in  im- 
posing and  collecting  taxes,  entirely  by 
their  own  fundamental  law,  and  if  they 
departed  from  due  process  of  law  in  mat- 
ters involving  the  deprivation  of  prop- 
erty the  taxpayer  injuriously  affected  by 
its  action  could  not,  for  that  reason,  prior 
to  the  Amendment,  invoke  for  his  or  its 
protection  any  provision  of  the  Constitu- 
tion of  the  United  States.  But  upon  the 
adoption  of  the  Fourteenth  Amendment  ■ — 
whatever  their  own  constitutions  may 
then,    or    have   subsequently,    declared  — 


the  states  became  bound,  as  was  the 
United  States  by  the  Fifth  Amendment, 
not  to  deprive  any  person  of  property 
without  due  process  of  law."  Southwest- 
ern Oil  Co.  r.  Texas,  (1910)  217  U.  S. 
114,  30  S.  Ct.  496,  54  U.  S.   (L.  ed.)   688. 

The  meaning  of  "law,"  as  used  in  the 
Constitution,  *'  is  the  common  law  that 
had  come  down  to  us  from  our  fore- 
fathers, as  it  existed  and  was  understood 
and  administered  .when  that  instrument  ^ 
was  framed  and  adopted.  The  framers' 
of  the  Constitution,  and  the  people  who 
adopted  it,  appreciated  the  protection  af- 
forded to  life,  liberty,  property,  and  priv- 
ileges, by  the  common  law,  and  deter- 
mined to  perpetuate  that  protection  by 
making  its  benign  provisions  in  this  re- 
spect the  cornerstone  principle  of  the 
fundamental  law."  State  v.  Doherty, 
(1872)   60  Me.  504. 

Whether  a  mode  of  criminal  procedure 
prescribed  by  a  state  statute  is  due  proc- 
ess of  law,  depends  upon  the  question 
whether  it  is  in  substantial  accord  with 
the  law  and  usage  in  England  before  the 
declaration  of  independence,  and  in  this 
country  since  it  became  a  nation,  in  simi- 
lar cases.  Lowe  r.  Kansas,  (1896)  163 
U.  S.  85,  16  a  Ct.  1031,  41  U.  S.  (L.  ed.) 
78. 


The  refusal  of  a  witness  to  appear  before  a  legislative  committee,  and  his 
arrest  in  pursuance  of  an  order  of  attachment  issued  by  the  committee,  does 
not  present  any  question  of  due  process  of  law  under  the  Fourteenth 
Amendment. 

Garfer  c.  Caldwell,   (1906)   200  U.  S.  293,  26  S.  Ct.  264,  50  U.  S.   (L.  ed.)   488. 

The  fact  that  a  remedy  is  speedy  does  not  make  a  failure  of  due  process  of 
law  when  it  can  only  be  enforced  by  means  of  orderly  proceedings  in  a 
court  of  competent  jurisdiction,  in  accordance  with  rules  and  forms  estab- 
lished for  the  protection  of  the  rights  of  the  parties. 


Kennard  v.  Louisiana,   (1875>  92  U.  S.  4S:i.  23  U.  S.   (L.  ed.)   478. 
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2.  Synonymous  with  "  Law  of  the  Land." — In  England  the  require- 
ment of  due  process  of  law,  in  cases  where  life,  liberty,  and  property  were 
affected,  was  originally  designed  to  secure  the  subject  against  the  arbitrary 
action  of  the  crown,  and  to  place  him  under  the  protection  of  the  law.  The 
words  were  held  to  be  the  equivalent  of  "  law  of  the  land."  And  a  similar 
purpose  must  be  ascribed  to  them  when  applied  to  a  legislative  body  in 
this  country ;  that  is,  that  they  are  intended,  in  addition  to  other  guaranties 
of  private  rights,  to  give  increased  security  against  the  arbitrary  depriva- 
tion of  life  or  liberty,  and  the  arbitrary  spoliation  of  property. 


Missouri  Pac.  R.  Co.  v.  Humes,  (18S5) 
115  U.  S.  519,  6  S.  Ct.  110,  29  U.  S.  (L. 
ed.)  463.  See  also  Anderson  v.  State, 
(1912)  8  Okla.  Criui.  90,  126  Pac,  840, 
Ann.  Cas.  1914C  314;  State  v.  Davis, 
(1916)   39  K  I.  276,  97  Atl.  818. 

" '  Due  process  of  law  *  and  *  law  of  the 
land  *  mean  one  and  the  same  thing,  and 
'mean  that  one  shall  hold  his  life,  liberty, 
and  property  under  the  protection  of  the 
general  rules  which  govern  society;  and 
the  assessment  and  collection  of  taxes, 
and  the  hearing  of  property  owners  with 
reference  thereto  are,  from  necessity,  sum- 
mary proceedings."  Cleveland,  etc.,  R. 
Co.  v.  Backus,  (1892)  133  Ind.  513,  33 
N.  E.  421,  18  L  R.  A.  729.  See  also 
Knoxville,  etc.,  R.  Co.  v.  Harris,  (1897) 
99  Tenn.  704,  43  S.  W.  115,  53  L.  R.  A. 
921. 

Law  of  the  land  in  each  state. —  Due 
process  of  law  in  this  clause  refers  to 
that  law  of  the  land  in  each  state  which 
derives  its  authority  from  the  inherent 
and  reserved  powers  of  the  state,  exerted 
within  the  limits  of  those  fundamental 
principles  of  liberty  and  justice  which  lie 
at  the  base  of  all  our  civil  and  political 
institutions,  and  the  greatest  security  for 
which  resides  in  the  right  of  the  people 
to  make  their  own  laws,  and  alter  them 
at  their  pleasure.  Hurtado  v.  California, 
(1884)  110  U.  S.  535,  4  S.  Ct.  Ill,  292, 
28  U.  S.  (L.  ed.)  232. 

Due  process  of  law  is  process  due  ac- 
cording to  the  law  of  the  land.  This  pro- 
cess in  the  United  States  is  regulated  by 
the  law  of  the  state.  The  power  of  the 
federal  court  over  that  law  is  only  to 
determine  whether  it  is  in  conflict  with 
the  supreme  law  of  the  land ;  that  is  to 
say,  with  the  Constitution  and  laws  of 
the  United  States  made  in  pursuance 
thereof,  or  with  any  treaty  made  under 
the  authority  of  the  United  States. 
Walker  v.  Sauvinet,  (1875)  92  U.  8.  92, 
23  U.  S.  (L.  ed.)  678. 

M  It  is  a  distinct  provision  from  that 
Which  protects  ths  right  of  trial  by  jury, 


and  is  usually  declared  as  an  alternative, 
as  in  Magna  Charta — *  nisi  per  legate 
judicium  parium  suorum,  vel  per  legem 
terra.'  It  would  be  difficult,  perhaps  im- 
possible, to  find  in  the  reports  a  definition 
of  the  terms  'law  of  the  land/  or  'due 
process  of  law/  which  is  accurate,  com- 
plete, and  appropriate  under  all  circum- 
stances. The  peculiar  necessities  which 
call  for  the  action  of  an  officer,  and 
whether  a  power  was  exercised  in  the 
same  manner  prior  to  the  adoption  of  the 
Constitution,  without  being  regarded  a 
violation  of  the  principles  of  Magna 
Charta,  may  be  considered;  and  if  it  be 
found  that  like  proceedings  have  always 
been  recognized  as  constitutional  in  Eng- 
land and  this  country,  and  if  the  person 
who  is  subjected  to  them  is  accorded 
every  reasonable  opportunity  to  defend 
his  individual  rights  which  the  nature  of 
the  case  will  admit  —  the  case  being  one 
in  which  the  end  sought  to  be  attained  is 
lawful  —  a  statute  cannot  be  said  to  de- 
prive a  party  of  the  benefits  of  due  pro- 
cess of  law."  Ea>  p.  Ah  Fook,  (1874)  40 
Cal.  406. 

"  Mr.  Webster,  in  Dartmouth  College  v. 
Woodward,  (1819)  4  Wheat.  (U.S.)  518, 
defined  '  the  law  of  the  land/  which  is 
but  another  expression  for  '  due  process 
of  law/  thus :  '  By  the  law  of  the  land 
is  most  clearly  intended  the  general  law 
—  a  law  which  hears  before  it  condemns; 
which  proceeds  upon  inquiry,  and  renders 
judgment  only  after  trial.  The  meaning 
is  that  every  citizen  should  hold  his  life, 
liberty,  and  property  and  immunities 
under  the  protection  of  the  general  rules 
which  govern  society.  Everything  which 
may  pass  under  the  form  of  enactment 
is  not,  therefore,  to  be  considered  the 
law  of  the  land.  If  this  were  so,  acts  of 
attainder,  bills  of  pains  and  penalties, 
acts  of  confiscation,  acts  reversing  judg- 
ments, and  acts  directly  transferring  one 
man's  estate  to  another,  legislative  judg- 
ments, decrees,  and  forfeitures  in  all  pos- 
sible forms  would  be  the  law  of  the  land. 
Such  a  strange  construction  would  render 
constitutional  provisions  of  the  highest 
importance    completely    inoperative    and 
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void.  It  would  tend  directly  to  establish 
the  union  of  all  powers  in  the  legislature.' 
Mr.  Cooley  thinks  that  this  definition  of 
Mr.  Webster  is  quite  accurate  as  applied 
U>  the  judicial  department  of  the  govern- 
ment, but  probably  is  not  broad  enough 
a*  applied  to  all  the  departments,  and 
expresses  the  opinion  that  the  definition 
or  Judge  Johnson  in  the  case  of  Columbia 
Kank  p.  Okely,  (1819)  4  Wheat.  (U.  S.) 
23.i,  as  more  comprehensive  and  more 
accurate.  Justice  Johnson  says :  '  As  to 
the  words  of  Magna  Charta  incorporated 


•  into  the  Constitution  of  Maryland,  after 
volumes  spoken  and  written  with  a  view 
to  their  exposition,  the  good  sense  of  man- 
kind has  at  length  settled  down  to  this: 
that  they  were  intended  to  secure  the  in- 
dividual from  the  arbitrary  exercise  of 
the  powers  of  government  unrestrained 
by  the  established  principles  of  private 
right  and  distributive  justice.'  *  Hoover 
v.  M'Chesney,  (1897)  81  Fed.  480.  See 
also  Meyers  v.  Shields,  (1894)  61  Fed. 
718. 


3.  That  Which  Is  Appropriate  to  the  Particular  Case.— By  "due 
process  of  law  "  is  meant  one  which,  following  the  forms  of  law,  is  appro- 
priate to  the  case,  and  just  to  the  parties  to  be  affected.  It  must  be  pursued 
in  the  ordinary  mode  prescribed  by  the  law ;  it  must  be  adapted  to  the  end 
to  be  attained ;  and  wherever  it  is  necessary  for  the  protection  of  the  parties, 
it  must  give  them  an  opportunity  to  be  heard  respecting  the  justice  of  the 
judgment  sought.  The  clause  in  question  means,  therefore,  that  there,  can 
be  no  proceeding  against  life,  liberty,  or  property  which  may  result  in  the 
deprivation  of  either,  without  the  observance  of  those  general  rules  estab- 
lished in  our  system  of  jurisprudence  for  the  security  of  private  rights. 

safeguards  for  the  protection  of  individ- 
ual rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  the  one  in 
question  belongs.  Property  cannot  be 
condemned  and  confiscated  for  violation 
of  the  inspection  laws  or  police  regula- 
tions of  a  state  except  upon  a  judicial 
hearing  and  trial,  where  the  owner  or 
person  in  charge  of  the  property  has  no- 
tice and  opportunity  to  be  heard.  Armour 
Packing  Co.  v.  Snyder,  (1897)  84  Fed. 
139. 


Hagar  v.  Reclamation  Dist.  No.  108, 
(1884)  111  U.  S.  708,  4  S.  Ct.  663,  28 
U.  S.  (L.  ed.)  569,  affirming  Reclamation 
Dist.  No.  108  v.  Hagar,  (1880)  4  Fed. 
366.  See  also  Petrie  t.  Buffington,  (1916) 
79  W.  Va.  113,  90  S.  E.  567. 

"  In  judging  what  is  '  due  process  of 
law,'  respect  must  be  had  to  the  cause 
and  object  of  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent 
domain,  or  the  power  of  assessment  for 
local  improvements,  or  none  of  these: 
and  if  found  to  be  suitable  or  admissible 
in  the  special  case,  it  will  be  adjudged 
to  be  '  due  process  of  law ;  '  but  if  found 
to  be  arbitrary,  oppressive,  and  unjust, 
it  may  be  declared  to  be  not  '  due  pro- 
cess of  law.' "  Davidson  v.  New  Orleans, 
(1877)  96  U.  S.  107,  24  U.  S.  (L.  ed.) 
616. 

Due  process  of  law  means  in  each  par- 
ticular case  such  an  exertion  of  the  powers 
of  government  as  the  settled  maxims  of 
law  permit  and  sanction,  and  under  such 


Adapted  to  the  end  to  be  attained. — 
By  due  process  is  meant  one  which,  fol- 
lowing the  forms  of  law,  is  appropriate 
to  the  case,  and  just  to  the  parties  to  be 
effected.  It  must  be  pursued  in  the 
ordinary  mode  prescribed  by  the  law;  it 
must  be  adapted  to  the  end  to  be  at- 
tained; and  it  must  give  to  the  party 
to  be  affected  an  opportunity  of  being 
heard  respecting  the  justice  of  the  judg- 
ment sought.  Railroad  Tax  Cases,  (1882) 
13  Fed.  751. 


4.  Not  Necessarily  Judicial  Process. —  Due  process  is  not  necessarily 
judicial  process.  There  is  no  provision  in  the  Federal  Constitution  which 
forbids  a  state  from  granting  to  a  tribunal,  whether  called  a  court  or  a 
board  of  registration,  the  final  determination  of  a  legal  question. 


Reetz  v.  Michigan,  (1903)  188  U.  S. 
507,  23  S.  Ct.  300,  47  U.  S.  (L.  ed.)  563. 
See  also  Palmer  v.  McMahon,  (1800)   133 


t\  S.  668,  10  S.  Ct.  324,  33  U.  S.  (L.  ed.) 
772;  Cunningham  t?.  Northwestern  Imp. 
Co.,  (1011)  44  Mont  180,  110  Pac.  554. 
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"  It  does  not  always  mean  proceedings  proper  to  the  nature  of  the  case,  conform- 
in  court. —  Its  fundamental  requirement  able  to  the  fundamental  rules  of  right 
is  an  opportunity  for  a  hearing  and  de-  and  affecting  all  persons  alike,  is  due 
fense,  but  no  fixed  procedure  is  demanded.  process.  ( Deu  v.  Hoboken  Land  and  lav 
The  process  or  proceedings  may  be  provement  Co.,  18  How.  272;  Kelly  P. 
adapted  to  the  nature  of  the  case."*  Bal-  Pittsburgh,  104  U.  S.  78;  Em  parte  Wall, 
lard  f.  Hunter,  (1907)  204  U.  S.  241,  27  107  id.  265. )"  People  f.  Apfelbaum, 
S.  Ct.  261,  51  U.  8.   (L.  ed.)  461.  (1911)   251  111.  18,  95  N.  E.  995. 

"  Due  process  of  law  does  not  neces-  Due  process  of  law  is  not  necessarily 

sarily    imply    judicial    proceedings.      Or-  judicial  process;   much  of  the  process  by 

derly  proceedings  according  to  established  means  of  which  the  government  is  carried 

rules  which  do  not  violate  fundamental  on,  and  the  order  of  society  maintained, 

right  must  be  observed,  but  there  is  no  is    purely    executive    or    administrative, 

vested  right  in  any  particular  remedy  or  which  is  as  much  due  process  of  law  as 

form  of  proceeding.     A  general  law,  ad-  is  judicial  process.     Weimer  i?.  Bunbury, 

n mistered  in  its  regular  course  according  (1874)   30  Mich.  201. 
to   the   form   of   procedure   suitable   and 

5.  Ascertained  by  Process  of  Judicial  Inclusion  and  Exclusion.— The 

meaning  of  the  term  "  due  process  of  law  "  should  be  ascertained  by  the 
actual  process  of  judicial  inclusion  or  exclusion,  as  the  cases  presented  for 
decision  require,  with  the  reasoning  on  which  such  decisions  shall  be 
founded.  "As  contributing  to  some  extent  to  this  mode  of  determining 
what  class  of  cases  do  not  fall  within  its  provision,  we  lay  down  the  follow- 
ing proposition,  as  applicable  to  the  case  before  us:  That  whenever  by 
the  laws  of  a  state,  or  by  state  authority,  a  tax,  assessment,  servitude,  or 
other  burden  is  imposed  upon  property  for  the  public  use,  whether  it  be 
for  the  whole  state  or  of  some  more  limited  portion  of  the  community, 
and  those  laws  provide  for  a  mode  of  confirming  or  contesting  the  charge 
thus  imposed,  in  the  ordinary  courts  of  justice,  with  such  notice  to  the 
person  or  such  proceeding  in  regard  to  the  property  as  is  appropriate  to 
the  nature  of  the  case,  the  judgment  in  such  proceedings  cannot  be  said  to 
deprive  the  owner  of  his  property  without  due  process  of  law,  however 
obnoxious  it  may  be  to  other  objections." 

Davidson  r.  New  Orleans,  (1877)  96  78.  29  S.  Ct.  14,  53  U.  S.  (L.  ed.)  97; 
U.  S.  104,  24  U.  S.  (L.  ed.)  616.  See  also  Kentucky  R.  Tax  Cases,  (1885)  115  U.  S. 
Twining  r.  New  Jersey,  (1908)  211  U.  S.       330,  6  S.  Ct.  57,  29  U.  S.    (L.  ed.)   414. 

6.  By  Reference  to  Fifth  Amendment.—  The  Fourteenth  Amendment 
legitimately  operates  to  extend  to  the  citizens  and  residents  of  the  states  the 
same  protection  against  arbitrary  state  legislation,  affecting  life,  liberty, 
and  property,  as  is  offered  by  the  Fifth  Amendment  against  similar  legisla- 
tion by  Congress ;  but  the  federal  courts  ought  not  to  interfere  when  what  is 
complained  of  amounts  to  the  enforcement  of  the  laws  of  a  state  applicable 
to  all  persons  in  like  circumstances  and  conditions,  and  the  federal  courts 
should  not  interfere  unless  there  is  some  abuse  of  law  amounting  to  con- 
fiscation of  property  or  deprivation  of  personal  rights. 
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Hibben  t>.  Smith,  (1903)   191  U.  S.  326,  contemporaneous   with  the   original   Con- 

24  S.  Ct.  88,  48  U.  S.   (L.  ed.)    195.     See  stitution,   the   power   given    in   the    com- 
also  Cory  t?.  Carter,   (1874)   48  Ind.  327.    •   raerce    clause    would    not    be    taken    to 

override  it  so  far  as  the  Fifth  Amend- 

VVhether  or  not  the  legal  import  of  the  ment  protects  fundamental  personal 
phrase  "  due  process  of  law  "  is  the  same  rights.  It  is  only  on  the  ground  that  the 
in  this  as  in  the  Fifth  Amendment,  it  right  to  combine  at  will  is  a  fundamental 
cannot  be  supposed  that  by  this  amend-  personal  right  that  it  can  be  held  to  be 
ment  it  was  intended  to  impose  on  the  protected  by  the  Fourteenth  Amendment 
states,  when  exercising  their  powers  of  from  any  abridgment  by  the  state."  Car- 
taxation,  any  more  rigid  or  strict  curb  roll  v.  Greenwich  Ins.  Co.,  (1905)  199  U. 
than  that  imposed  on  the  federal  govern-  S.  401,  26  S.  Ct.  66,  50  U.  S.  (L.  ed.)  246, 
ment  in  the  similar  exercise  of  power  by  reversing  Greenwich  Ins.  Co.  t?.  Carroll, 
the  Fifth  Amendment.  French  v.  Barber  (1903)  125  Fed.  122. 
Asphalt  Pav.  Co.,   (1901)    181  U.  S.  329, 

21  S.  Ct.  625,  46  U.  S.  (L.  ed.)   879.  Perpetuation  of  grand  jury.— When  the 

phrase   "  due   process   of    law "    was   em- 

With  respect  to  federal  and  state  anti-  ployed  in  this  amendment  to  illustrate  the 

trust  laws,  the  court  said :     "  While  we  action   of   a    state,   it   was   used    in    the 

need  not  affirm  that  in  no  instance  could  same   sense  and   with  no  greater   extent 

a   distinction   be  taken,   ordinarily  if  an  than  the.  same  phrase  in  the  Fifth  Amend- 

act  of  Congress  is  valid  under  the  Fifth  ment;    and    if,   in   the   adoption    of    this 

Amendment  it  would  be  hard  to  say  that  amendment,  it  had  been  part  of  its  pur- 

a  state  law  in  like  terms  was  void  under  pose  to  perpetuate  the  institution  of  the 

the   Fourteenth.     It  is  true  that  by  the  grand   jury   in   all   the   states,   it   would 

provision  in  the  body  of  the  instrument  have  embodied,  as  did  the  Fifth  Amend- 

Congress    has    powers    to    regulate    com-  ment,  express  declarations  to  that  effect. 

merce,  and  that  the  act  of  Congress  re-  Hurtado  r.  California,   (1884)    110  U.  S. 

ferred  to  in   the  cases  cited   was  passed  535,  4  S.  Ct.  Ill,  292,  28  U.  S.   (L.  ed.) 

in   pursuance   of  that   power.     But  even  516. 
if    the    Fifth    Amendment    were    read    as 

May  require  different  constructions  and  applications.— T  While  the  language 
of  the  Fifth  Amendment  and  this  is  the  same,  yet  as  they  were  engrafted 
upon  the  Constitution  at  different  times  and  in  widely  different  circum- 
stances of  our  national  life,  it  may  be  that  questions  may  arise  in  which 
different  constructions  and  applications  of  their  provisions  may  be  proper. 

French  v.  Barber  Asphalt  Pav.  Co.,  (1901)  181  U.  S.  328,  21  S.  Ct.  626,  45  U.  S. 
(I*  ed.)   879. 

VIII.  Meaning  of  Liberty 

1.  In  General. —  The  liberty  secured  by  the  Constitution  of  the  United 
States  to  every  person  within  its  jurisdiction  does  not  import  an  absolute 
right  in  each  person  to  be,  at  all  times  and  in  all  circumstances,  wholly 
freed  from  restraint.  There  are  manifold  restraints  to  which  every  person 
is  necessarily  subject  for  the  common  good.  On  any  other  basis  organized 
society  could  not  exist  with  safety  to  its  members.  Society  based  on  the 
rule  that  eaeh  one  is  a  law  unto  himself  would  soon  be  confronted  with 
disorder  and  anarchy.  Real  liberty  for  all  could  not  exist  under  the  opera- 
tion of  a  principle  which  recognizes  the  right  of  each  individual  person 
to  use  his  own,  whether  in  respect  of  his  person  or  his  property,  regardless 
of  the  injury  that  may  be  done  to  others. 

Jacobson  r.  Massachusetts,  (1905)  197  Gillson,  (1888)  109  N.  Y.  398,  17  N.  E. 
r.  8.  26,  25  S.  Ct.  358,  49  U.  S.  (L.  ed.)  343,  4  Am.  St.  Rep.  465;  People  r.  Marx, 
643,  3  Ann.  Cas.  765.     See  also  People  v.        (1885)   99  N.  Y.  377,  2  X.  E.  29,  52   Am. 
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St.    Rep.    34,   reversing    ( 1885)    35    Hun  the  right  of  the  citizen  to  be  free  in  the 

(N.   Y.)    528;    State   r.    Scougal,    (1802)  enjovim-nt  of  all  his  faculties;  to  be  free 

3  S.  D.  72,  51  N.  W.  858,  44  Am.  St.  Rep."  to  use  I  hem  in  all  lawful  ways;  to  live 

756,    15   L.    R.   A.   477 ;    Young   «;.    Com.,  and  work  where  lie  will ;  to  earn  his  live- 

(1903)    101   Va.   862,  45  S.   E.   327,  and  lihood  by  any  lawful  calling;   to  pursue 

see  also  throughout  the  notes  under  State  any  livelihood  or  avocation,  and  for  that 

Action  Affecting  Life,  Liberty,  or  Prop-  purpose  to  enter  into  all  contracts  which 

erty,  infra,  p.  647.  may  be  proper,  necessary,  and  essential 

to  his  carrying  out  to  a  successful  con- 

"  The  liberty  mentioned  in  that  amend-  elusion   the   purposes   above   mentioned." 

ment  means  not   only   the   right   of   the  Allgeyer  v.  Louisiana,    (1897)    165  U.  S. 

citizen  to  be  free  from  the  mere  physical  589,  17  S.  Ct.  427,  41  U.  S.   (L.  ed.)  832. 

restraint  of  his  person,  as  by  incarcera-  See  also  U.  S.  v.  Sweeney,  (1899)  95  Fed. 

tion,  but  the  term  is  deemed  to  embrace  434. 

Liberty  means  more  than  freedom  from  servitude,  and  the  constitutional 
guarantee  is  an  assurance  that  the  citizen  shall  be  protected  in  the  right  to 
use  his  powers  of  mind  and  body  in  any  lawful  calling. 

Smith  r.  Texas,  (1914)  233  U.  S.  630,  34  S.  Ct.  681,  58  U.  S.  (L.  ed.)  1129,  Ann. 
Cas.  1915D  420,  L.  R.  A.  1915D  677. 

Whether  freedom  of  speech  and  freedom  of  the  press  are  protected  from 
abridgment  on  the  part  not  only  of  the  United  States  but  also  of  the  States, 
see 

Patterson  v.  Colorado,  (1907)   205  U.  S.  454,  27  S.  Ct.  556,  51  U.  S.   (L.  e<L)  879. 

2.  Bight  to  Contract. —  The  general  right  to  make  a  contract  in  relation 
to  his  business  is  part  of  the  liberty  of  the  individual  protected  by  the 
Fourteenth  Amendment  of  the  Federal  Constitution. 

Lochner  i\  New  York,  (1905)  198  U.  S.  writing  obligatory,  is  also  a  right  of 
53,  25  S.  Ct.  539,  49  U.  S.  (L.  ed.)  937,  property.  A  Michigan  statute  which  pro- 
3  Ann.  Cas.  1133.  See  also  throughout  hi  bits  from  going  on  a  liquor  dealers 
the  notes  under  this  clause  of  the  Con-  bond  one  who  is  engaged,  either  as  pro- 
stitution, and  Coppage  v.  Kansas.  (1915)  cipal,  agent,  or  servant,  in  the  sale  of 
236  U.  S.  1,  35  S.  Ct.  240,  59  U.  S.  any  liquors  mentioned  in  the  Act,  or 
(L.  ed.)  441,  L.  R.  A.  1915C  960;  Chi-  is  "surety  upon  any  other  bond  required 
cago,  etc.,  R.  Co.  v.  McGuire,  (1911)  219  by  the  provisions  of  the  Act,  is  a  plain 
U.  S.  549,  31  S.  Ct.  259,  55  U.  S.  (L.  ed.)  violation  of  this  amendment.  Kuhn  c 
328.  Detroit,   (1888)    70  Mich.  534,  38  N.  W 

470. 

The  right  to  contract  a  debt  or  other 

personal  obligation  is  included  in  the  right  When    a    contract    is    void,    no   right* 

to   liberty,   and   the   right  to  contract   a  thereunder  are  acquired.     Noble  v.  Davi- 

debt,  or 'to  enter  into  a  bond  or  other  son,  (1911)    177  Ind.  19,  96  N.  E.  325. 

3.  Freedom  from  Arbitrary  Restraint. —  The  liberty  of  contract  guar- 
anteed by  the  Constitution  is  freedom  from  arbitrary  restraint,  not 
immunity  from  reasonable  regulation  to  safeguard  the  public  interest 

Miller  v.  Wilson,  (1915)  236  U.  S.  373,  state  and  its  inhabitants,  the  police  power 

35  S.  Ct.  342,  59  U.  &    (L.  ed.)    628.  of  the  state  may,  within  defined  limita- 
tions, extend  over  corporations  outside  of 

Limited  by  the  police  power. — "  Imas-  and    regardless    of   the   power   to   amend 

much    as   the    right    to    contract    is    not  charters."      Knoxville    Iron    Co.   v.  Har- 

absolute  in  respect  to  every  matter,  but  bison,    (1901)    183  U.  S.  22,  22  8.  Ct.  1, 

may    be    subjected    to    the    restraints   de-  46  U.  S.    (L.  ed.)    55. 
manded  by  the  safety  and  welfare  of  the 
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IX.  Meaning  of  Property 

1.  Bight  to  Labor. —  The  right  to  labor  is  property,  and  a  person  cannot 
be  deprived  of  it  by  simple  mandate  of  the  legislature. 

Slaughter   House   Cases,    (1873)    16   Wall.   36,  21   U.   S.    (L.   ed.)    394;    Bogni   v. 
Perotti,  (1916)  224  Mass.  152,  112  N.  E.  863,  L.  R.  A.  1916F  831. 

2.  Right  to  Sue. —  A  right  of  action  which  springs  from  contract  is 
property  within  the  protection  of  this  amendment. 


Lamb  v.  Powder  River  Live  Stock  Co., 
(1904)    132  Fed.  439. 

A  statute  forbidding  creditors  to  send 
any  claim  out  of  the  state  for  the  purpose 
of  bringing  suit  thereon  to  subject  the 
wages  of  a  resident  of  the  state  to  the 
payment  thereof  is  unconstitutional  in 
that  it  takes  away  without  due  process 
of  law  the  right  to  bring  suit,  which  is 
essential  to  the  right  of  property.  In  re 
Flukes,  (1900)  157  Mo.  125,  57  S.  W. 
545,  80  Am.  St.  Rep.  619,  51  L.  R.  A.  176. 

Unreasonable  limitation  of  right  to  sue 
village  for  personal  injuries.— A  statute 
applicable  to  a  certain  village  providing 
that  "  no  action  against  said  village  for 


damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  negli- 
gence of  such  village  or  of  any  depart- 
ments, board,  officer,  agent,  or  employee 
thereof,  shall  be  maintained  unless  the 
same  shall  be  commenced  within  one  year 
after  the  cause  of  action  therefor  shall 
have  accrued,  nor  unless  notice  of  inten- 
tion to  commence  such  action  and  of  the 
precise  time  and  place  at  which  the  in- 
juries were  received  shall  have  been  filed 
with  the  clerk  of  the  village  within  forty- 
eight  hours  after  such  cause  of  action  shall 
have  accrued,"  etc.,  was  held  to  be  uncon- 
stitutional as  depriving  the  injured  person 
of  property  without  due  process  of  law. 
Barry  v.  Port  Jervis,  (1901)  64  App.  Div. 
268,  72  N.  Y.  S.  104. 


X.  State  Action  Affecting  Life,  Liberty,  or  Property 

1.  Exercise  of  Police  Power. —  The  inhibition  upon  the  deprivation  of 
property  without  due  process  of  law  is  not  violated  by  the  legitimate  exer- 
cise of  legislative  power  in  securing  the  public  safety,  health,  and  morals. 

agencies,  exercise  an  authority  not  granted 
by  that  instrument,  either  in  express 
words  or  by  necessary  implication;  that 
a  power  may  be  implied  when  necessary 
to  give  effect  to  a  power  expressly 
granted;  that  while  the.  Constitution  of 
the  United  States  and  the  laws  enacted 
in  pursuance  thereof,  together  with  any 
treaties  made  under  the  authority  of  the 
United  States,  constitute  the  Supreme 
Law  of  the  Land,  a  state  of  the  Union 
may  exercise  all  such  governmental  au- 
thority as  is  consistent  with  its  own 
constitution,  and  not  in  conflict  with  the 
Federal  Constitution;  that  such  a  power 
in  the  state,  generally  referred  to  as  its 
police  power,  is  not  granted  by  or*  de- 
rived from  the  Federal  Constitution  but 
exists  independently  of  it,  by  reason  of 
its  never  having  been  surrendered  by  the 
state  to  the  General  Government;  that 
among  the  powers  of  the  state,  not  sur- 
rendered—  which  power  therefore  remains 
with  the  state  —  is  the  power  to  'so  regu- 
late the  relative  rights  and  duties  of  all 
within  its  jurisdiction  so  as  to  guard  the 


New  York,  etc.,  R.  Co.  t?.  Bristol,  (1894) 
151  U.  S.  567,  14  8.  Ct.  437,  38  U.  S. 
(L.  ed.)  269  See  also  Atlantic  Coast 
Line  R.  Co.  v.  Goldsboro,  (1914)  232  U.  S.  . 
548,  34  S.  Ct.  364,  58  U.  S.  (L.  ed.)  721; 
Dutton  Phosphate  Co.  v.  Priest,  (1914) 
67  Fla.  370,  65  So.  282;  Durand  v. 
Dyson,  (1915)  271  111.  382,  111  N.  B. 
143,  Ann.  Cas.  191 7D  84;  Harris  v. 
Louisville,  (1915)  165  Ky.  559,  177  8. 
W.  472,  Ann.  Cas.  1917B  149;  Richardson 
t?.  McDonald,  (1916)  139  La.  651,  71 
So.  934;  New  Orleans  v.  Le  Blanc,  (1915) 
139  La.  113,  71  So.  248;  American  Coal 
Co.  v.  Allegany  County  Conors,  (1916) 
128  Md.  564,  98  Atl.  143;  State  v.  J.  J. 
Newman  Lumber  Co.,  (1912)  102  Miss. 
802,  59  So.  923,  45  L.  R.  A.  (N.  8.) 
851;  Carson  v.  Missouri,  etc.,  R.  Co. 
(Mo.  1916)  184  8.  W.  1039;  Moyers  v. 
Memphis,  (1916)  136  Tenn.  263,  186  8. 
W.   105. 

"  Briefly  stated,  those  principles  are : 
That  the  Government  created  by  the 
Federal  Constitution  is  one  of  enumerated 
powers,     and     cannot,     by     any     of     its 
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public  morals,  the  public  safety  and  the 
public  health,  as  well  as  to  promote  the 
public  convenience  and  the  common  good; 
and  that  it  is  with  the  state  -  to  devise 
the  means  to  be  employed  to  such  ends, 
taking  care  always  that  the  means  devised 
do  not  go  beyond  the  necessities  of  the 
case,  have  some  real  or  substantial  rela- 
tion to  the  objects  tj  be  accomplished, 
and  are  not  inconsistent  with  its  own 
constitution  or  the  Constitution  of  the 
United  States."  House  v.  Mayes,  (1911) 
219  U.  S.  270,  31  S.  Ct.  234,  55  U.  S. 
(L.  ed.)   213. 

"  It  is  too  well  settled  to  require  dis- 
cussion at  this  day  that  the  police  power 
of  the  states  extends  to  the  regulation  of 
certain  trades  and  callings,  particularly 
those  which  closely  concern  the  public 
health.  There  is  perhaps  no  profession, 
more  properly  open  to  such  regulation 
than  that  which  embraces  the  practi- 
tioners of  medicine.  Dealing,  as  its  fol- 
lowers do,  with  the  lives  and  health  of 
the  people,  and  requiring  for  its  success- 
ful practice  general  education  and 
technical  skill,  as  well  as  good  character, 
it  is  obviously  one  of  those  vocations 
where  the  power  of  the  state  may  be 
exerted  to  see  that  only  properly  quali- 
fied persons  shall  undertake  its  respon- 
sible and  difficult  duties.  To  this  end 
many  of  the  states  of  the  Union  have  en- 
acted statutes  which  require  the  practi- 
tioner of  medicine  to  submit  to  an  exam- 
ination by  a  competent  board  of  phys- 
icians and  surgeons,  and  to  receive  duly 
authenticated  certificates  showing  that 
they  are  deemed  to  possess  the  necessary 
qualifications  of  learning,  skill  and  char- 
acter essentia]  to  their  calling."  Watson 
c.  Maryland,  (1910)  218  U.  S.  173,  30 
S.  Ct.  644,  54  U.  S.  (L.  ed.)  987. 

"  Does  the  statute  deprive  the  defend- 
ant of  any  property  right  without  due 
process  of  law?  We  answer  this  ques- 
tion in  the  negative.  Decisions  of  this 
court,  familiar  to  all,  and  which  need 
not  be  cited,  recognize  the  possession,  by 
each  state,  of  powers  never  surrendered 
to  the  General  Government;  which  pow- 
ers the  state,  except  as  restrained  by  its 
own  constitution  or  the  Constitution  of 
the  United  States,  may  exert  not  only  for 
the  public  health,  the  public  morals  and 
the  public  safety,  but  for  the  general  or 
common  good,  for  the  well-being,  com- 
fort and  good  order  of  the  people. "  West- 
ern Turf  Assoc.  t\  Green  berg,  (1907)  204 
U.  S.  359,  27  S.  Ct.  384,  51  U.  S.  (L.  ed.) 
520. 

"  In  determining  the  validity  of  the  or- 
dinances in  question  it  may  be  taken  as 
firmly  established  in  the  jurisprudence  of 
this  court  that  the  states  possess,  be- 
cause  they    have   never   surrendered,   the 


power  —  and  therefore  municipal  IxkIiw, 
under  legislative  sanction,  may  exercise 
the  power  —  to  prescribe  such  regula- 
tion* as  may  be  reasonable,  necessary  and 
appropriate,  for  the  protection  of  the  pub- 
lic health  and  comfort;  and  that  no  per- 
son has  an  absolute  right  '  to  be  at  all 
times  and  in  all  circumstances  wholly 
freed  from  restraint ' ;  but  *  persons  and 
property  are  subject  to  all  kinds  of  re- 
straints and  burdens,  in  order  to  secure 
the  general  comfort,  health,  and  general 
prosperity  of  the  state'  —  the  public,  at 
represented  by  its  constituted  authorities, 
taking  care  always  that  no  regulation, 
although  adopted  for  those  ends  shall 
violate  rights  secured  by  the  fundamen- 
tal law  nor  interfere  with  the  enjoyment 
of  individual  rights  beyond  the  necessi- 
ties of  the  case.  Equally  well  settled  is 
the  principle  that  if  a  regulation,  en- 
acted by  competent  public  authority 
avowedly  for  the  protection  of  the  pub- 
lic health,  has  a  real,  substantial  rela- 
tion to  that  object,  the  courts  will  not 
strike  it  down  upon  grounds  merely  of 
public  policy  or  expediency."  Califor- 
nia Reduction  Co.  v.  Sanitary  Reduction 
Works,  (1905)  199  U.  S.  306,  26  S.  Ct. 
100,  50  U.  S.   (L.  ed.)  204. 

"The  Fourteenth  Amendment  undoubt- 
edly forbids  any  arbitrary  deprivation  of 
life,  liberty,  or  property,  and  in  the  ad- 
ministration of  criminal  justice  requires 
that  no  different  or  higher  punishment 
shall  be  imposed  on  one  than  is  imposed 
on  all  for  like  offenses;  but  it  was  not 
designed  to  interfere  with  the  power  of  a 
state  to  protect  the  lives,  liberty,  and 
property  of  its  citizens;  nor  with  the  ex- 
ercise of  that  power  in  the  adjudications 
of  the  courts  of  a  state  in  administering 
the  process  provided  by  the  law  of  the 
state."  In  re  Converse,  (1891)  137  U.  S. 
631,  11  S.  Ct.  191,  34  U.  S.  (L.  edJ  796; 
affirming   (1890)   42  Fed.  217. 

If  the  laws  enacted  by  a  state  be  within 
the  legitimate  sphere  of  legislative  power, 
and  their  enforcement  be  attended  with 
the  observance  of  those  general  rules  which 
our  system  of  jurisprudence  prescribed  for 
the  security  of  private  rights,  the  harsh- 
ness, injustice,  and  oppressive  character 
of  such  laws  will  not  invalidate  them  as 
affecting  life,  liberty,  or  property  with- 
out due  process  of  law.  Missouri  Pac.  R. 
Co.  t\  Humes,  (1885)  115  U.  S.  520,  6 
S.  Ct.  110,  29  U.  S.  (L.  ed.)  463. 

To  deny  a  citizen  the  rights  guaranteed 
by  the  Fourteenth  Amendment  is  not  a 
competent  or  proper  exercise  of  the  po- 
lice power,  and  hence  no  state  can  de- 
prive any  person  of  life,  liberty,  or  prop- 
ertv  without  due  process  of  law.  New 
Orleans  r.  Le  Blanc,  (1915)  139  La.  113, 
71  So.  248. 
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The  police  power  of  a  state  embraces 
regulations  designed  to  promote  the  public 
convenience  or  the  general  prosperity,  as 
well  as  regulations  designed  to  promote 
the  public  health,  the  public  morals,  or 
the  public  safety.  Chicago,  etc.,  R.  Co.  v. 
Illinois,  (1906)  200  U.  S.  561,  26  S.  Ok 
341,  50  U.  8.  (L.  ed.)  596,  4  Ann.  Cas. 
1175. 

The  right  to  exercise  the  police  power 
is  a  continuing  one,  and  private  property 
and  business  is  always  subject  to  a  legal 
exercise  thereof.  Union  Oil  Co.  v.  Port- 
land, (1012)    198  Fed.  441. 

As  due  process  of  law  in  the  Fifth 
Amendment  referred  to  that  law  of  the 
land  which  derives  its  authority  from  the 
legislative  powers  conferred  on  Congress 
by  the  Constitution  of  the  United  States, 
exercised  within  the  limits  therein  pre- 
scribed, and  interpreted  according  to  the 
principles  of  the  common  law,  so,  in  the 
Fourteenth  Amendment,  the  same  words 
refer  to  that  law  of  the  land  in  each  state, 
which  derives  its  authority  from  the  in- 
herent and  reserved  powers  of  the  state, 
exerted  within  the  limits  of  those  funda- 
mental principles  of  liberty  and  justice 
which  lie  at  the  base  of  all  our  civil  and 
political  institutions.  Undoubtedly  the 
amendment  forbids  any  arbitrary  depriva- 
tion of  life,  liberty,  or  property,  and  se- 
cures equal  protection  to  all  under  like 
circumstances  in  the  enjoyment  of  their 
rights;  and,  in  the  administration  of 
criminal  justice,  requires  that  no  different 
or  higher  punishment  shall  be  imposed 
upon  one  than  is  imposed  upon  all  for 
like  offenses.  But  it  was  not  designed  to 
interfere  with  the  power  of  the  state  to 
protect  the  lives,  liberties,  and  property  of 
its  citizens,  and  to  promote  their  health, 
peace,  morals,  education,  and  good  order. 
In  re  Kemmler,  (1890)  136  U.  S.  448,  10 
S.  Ct.  930,  34  U.  S.    (L.  ed.)   519. 

Must  be  reasonable. —  Laws  enacted  in 
the  exercise  of  the  police  power,  how- 
ever, whether  by  a  municipal  corporation 
acting  in  pursuance  of  the  laws  of  a 
.  state,  or  by  a  state  itself,  must  be  reason- 
able, and  are  always  subject  to  the  pro- 
visions of  both  the  federal  and  state  con- 
stitutions, and  they  are  always  subject  to 
judicial  scrutiny.  In  re  Wilshire,  (1900) 
103  Fed.  622.  See  also  State  r.  Caspare, 
(1911)    115  Md.  7,  80  Atl.  606. 

•  "  The  only  question  the  courts  will  con- 
sider is  whether  the  means  adopted  are 
reasonably  adequate  to  the  accomplish- 
ment of  the  purpose,  or  whether  the  po- 
lice power  has  been  used  for  the  pro- 
tection of  the  public,  or  for  the  mere 
spoliation  and  destruction  of  private  prop- 
efcry   and    rights;    in    short,    whether    the 


municipal  authorities,  under  the  guise  of 
protecting  the  public  interests,  have  ar- 
bitrarily interfered  with  private  business, 
or  imposed  undue  or  unnecessary  restric- 
tions upon  lawful  occupations.  .  .  .  The 
courts  will  not  inquire  into  the  expediency 
of  legislation  of  this  kind,  nor  the  rea- 
sons which  prompted  its  adoption,  so  long 
as  it  appears  that  the  legislative  author- 
ity acted  in  good  faith,  in  the  exercise  of 
a  reasonable  discretion,  and  not  arbi- 
trarily; nor  will  they  overthrow  such  leg- 
islation merely  because  they  may  differ 
with  the  law-making  power  as  to  its  ef- 
ficiency, when  opinion  may  be  divided  on 
that  question."  Union  Oil  Co.  p.  Port- 
land,  (1912)    198  Fed.  441. 

A  mere  legislative  declaration  that  a 
business  or  occupation,  harmless  and  in- 
nocuous' in  itself,  is  inimical  to  the  public 
interest,  either  as  a  whole  or  as  to  some 
feature  of  its  conduct,  cannot  make  it  so, 
unless  by  reason  of  surrounding  condi- 
tions the  declaration  can  be  said  to  ac- 
cord with  the  fact  as  based  upon  common 
observation  and  human  experience.  Yee 
Gee  r.  San  Francisco,  (1916)  235  Fed. 
757. 

Prevention  of  fraud. —  Laws  and  ordi- 
nances tending  to  prevent  frauds,  and  re- 
quiring honest  weights  and  measures  in 
the  sale  of  articles  of  general  consump- 
tion, have  long  been  considered  lawful 
exertions  of  the  police  power.  Schmidin* 
ger  i\  Chicago,  (1913)  226  U.  S.  578,  33 
S.  Ct.  182,  57  U.  S.  (L.  ed.)  364,  Ann. 
Cas.  1914B  284;  McLean  t>.  Arkansas, 
(1909)  211  U.  S.  550,  29  8.  Ct.  206,  53 
U.  S.  (L.  ed.)  315. 

Prohibiting  museum  of  anatomy. — An  or- 
dinance making  it  unlawful  to  conduct  an 
exhibition  commonly  known  as  a  museum 
of  anatomy,  or  other  exhibition  the  prin- 
cipal part  of  which  is  illustrative  of  the 
human  anatomy,  when  such  exhibition  is 
conducted  for  gain  or  profit  or  for  the 
purpose  of  advertising  or  in  connection 
with  a  place  where  medical  treatment  it 
offered  or  medicine  sold,  or  for  any  im* 
moral  purpose  whatever,  is  valid.  Chi« 
cago  r.  Shaynin,  (1913)  258  111.  69,  10] 
N.  E.  224,  45  L.  R.  A.   (N.  S.)   23. 

Regulating  coal  mines  is  a  proper  exer- 
cise of  the  police  power.  Barrett  t\  In- 
diana, (1913)  220  U.  S.  26,  33  S.  Ct.  692, 
57  U.  S.  (L.  ed.)   1050. 

Regulating  grazing  of  sheep. —  On  sus- 
taining a  statute  making  the  owner  of 
sheep  liable  in  damages  for  herding  his 
sheep  on  the  possessory  claims  of  other 
persons,  or  within  two  miles  of  the  dwell- 
ing house  of  the  owner  of  a  possessory 
t-laim,  the  court  said:     "These  cases  make 
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it  unnecessary,  etc.,  (on  page  317)  *  *  * 
or  the  public  safety."  Bacon  t\  Walker, 
(1907)  204  U.  S.  311,  27  S.  Ct.  289,  51 
U.  S.   (L.  ed.)  499. 

Regulations  of  electric  wires  and  cablet. 
—  New  York  statutes  enacted,  in  effect, 
that  all  electric  wires  and  cables  in  any 
city  having  a  population  of  500,000  or 
over  should  be  placed  under  the  surface 
of  the  streets,  and  the  persons  controlling 
the  same  should  by  a  specified  date  have 
the  same  removed  from  the  surface;  and 
the  local  governments  of  such  cities  were 
authorized  to  remove  such  wires  and 
cables  wherever  found  above  ground  in 
case  the  owner  failed  to  comply  with 
the  provisions  of  the  Act.  A  subsequent 
statute  created  a  board  of  commissioners 
of  electrical  subways  for  such  cities.  The 
commissioners  entered  into  a  contract  with 
a  subway  company  to  lay  subways  in 
the  city  of  New  York  for  the  use  of  all 
the  electrical  companies  when  furnished 
with  plans  and  specifications  therefor  by 
the  commissioners.  This  contract  author- 
ized the  subway  company  to  charge  a 
rental  for  the  use  of  the  subways,  and 
contained  provisions  reserving  such  a  con- 
trol in  the  commissioners  over  them  as 
was  calculated  to  secure  to  all  companies 
desiring  to  use  them  reasonable  facilities 
and  protection.  The  contract  was  ratified 
by  the  legislature.  The  property  rights 
of  a  telegraph  company  and  companies 
owning  electric  wires  were  held  not  to  be 
confiscated  by  depriving  them  of  their 
easements  for  the  benefit  of  the  subway 
company,  but  the  legislation  was  an 
exercise  of  the  police  power.  Western 
Union  Tel.  Co'.  t>.  New  York.  (1889)  38 
Fed.  556. 

A  municipal  ordinance  which  prohibits 
the  suspension  of  electric  wires  over  or 
upon  the  roofs  of  buildings  is  a  valid 
ordinance,  passed  within  the  legitimate 
police  powers  of  the  city,  when  it  is 
shown  that  the  stretching  of  the  wires 
over  buildings  in  the  manner  practiced  is 
extremely  dangerous,  both  as  being  lia- 
ble to  originate  fires,  and  as  obstructing 
the  extinguishment  of  fires  otherwise  orig- 
inated. Klectric  Imp.  Co.  v.  San  Fran- 
cisco, ( 1891 )  45  Fed.  594. 

Removal  of  poles  and  wires  to  another 
street. — A  municipal  corporation  gave  its 
consent  to  the  original  construction  of  a 
telephone  system  along  a  certain  street. 
An  ordinance  requiring  the  removal  of 
the  telephone  poles  and  wires  from  that 
street  to  a  less  frequented  alley,  for  the 
reason  that  the  telephone  company  has 
accumulated  wires  to  such  an  extent  as 
to  endanger  the  life  and  safety  of  the 
citizens  of  the  city,  does  not  deprive  the 
telephone   company   of   property   without 


due  process  of  law."  If  there  was  any 
vested  right  in  the  privilege  which  was 
accorded  by  the  city  to  construct  and 
maintain  telephone  lines  in  the  streets, 
it  is  a  privilege  which  must  continue  in 
subordination  to  the  strictly  legislative 
action  of  the  city  which  it  exercises  in 
respect  to  the  matters  delegated  to  it  by 
the  legislature  for  the  public  welfare- 
Michigan  Telephone  Co.  v.  Charlotte, 
(1899)  93  Fed.  12. 

Regulation  of  use  of  highways. — Where 
the  city  council  of  a  city  is  authorized 
by  statute  to  regulate  the  use  of  streets 
and  prevent  obstructions  being  placed 
thereon,  it  may,  by  ordinance,  prohibit  the 
moving  of  buildings  into  and  upon  any 
of  its  highways  without  permission,  and 
may  designate  an  officer  or  committee  to 
grant  permission,  upon  application  there- 
for, on  proper  occasions.  Such  an  ordi- 
nance comes  within  the  police  power  of 
the  state,  and  does  not  deprive  the  citizen 
of  his  "  property  without  due  process  of 
law,"  in  violation  of  section  1,  Art.  XIV 
of  the  amendments  to  the  Constitution  of 
the  United  States.  Eureka  City  t>.  Wil- 
son, (1897)    15  Utah  53,  48  Pac.  41. 

Prescribing  limits  for  residence  of  pros- 
titutes.—  A  municipal  ordinance  declar- 
ing it  to  be  unlawful  for  any  public  pros- 
titute or  woman  notoriously  aban- 
doned to  lewdness  to  dwell  in  any  place 
without  the  prescribed  limits,  does  not  de- 
prive one  who  may  own  or  occupy  prop- 
erty in  or  adjacent  to  the  prescribed 
limits,  whether  occupied  as  a  residence  or 
for  other  purposes,  of  a  constitutional 
right.  L'Hote  t?.  New  Orleans,  (1900) 
177  I*.  S.  596,  20  S.  Ct.  788,  44  U.  S.  (L. 
ed. )  899,  wherein  the  court  said :  "  It 
has  been  often  said  that  the  police  power 
was  not  by  the  Federal  Constitution  trans- 
ferred to  the  nation,  but  was  reserved  to 
the  states,  and  that  upon  them  rests  the 
duty  of  so  exercising  it  as  to  protect  the 
public  health  and  morals.  While,  of 
course,  that  power  cannot  be  exercised  by 
the  states  in  any  way  to  infringe  upon 
the  powers  expressly  granted  to  Congress, 
yet  until  there  is  some  invasion  of  congres- 
sional power  or  of  private  rights  secured 
by  the  Constitution  of  the  United  States, 
the  action  of  the  states  in  this  respect 
is  beyond  question  in  the  courts  of  the 
nation." 

Granting  exclusive  right  to  remove  dead 
animals. — A  municipal  ordinance  grant- 
ing an  exclusive  right  and  privilege  to  a 
certain  person  or  his  assigns  of  removing 
from  the  city  limits  all  carcasses  of  such 
dead  animals,  not  slain  for  human  food, 
as  shall  not  be  removed  and  so  disposed 
of  as  not  in  any  manner  to  become  a  nuis- 
ance, within  twelve  hours  next  after  the 
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death  of  the  same,  by  the  owner  thereof, 
or  the  person  in  whose  possession  such 
animal  may  be  at  the  time  of  its  death, 
or  by  the  immediate  servant  or  employee 
of  such  owner  or  person,  is  not  invalid  as 
depriving  an  independent  contractor  of 
property  without  due  process  of  law.  It 
is  the  duty  of  every  government,  whether 
state  or  municipal,  to  pass  laws  or  ordi- 
nances for  preserving  the  public  health, 
protecting  the  good  order  and  peace  of 
society,  and  for  providing  for  the  abate- 
ment of  nuisances.  Such  laws,  if  they 
contain  nothing  more  than  the  necessary 
restrictions  and  limitations  for  the  ac- 
complishment of  such  purposes,  are 
not  unconstitutional  on  the  ground  that 
they  deprive  persons  of  their  property 
without  due  process  of  law.  National 
Fertilizer  Co.  v  Lambert,  (1891)  48  Fed. 
468. 

Granting  exclusive  right  to  remove 
garbage. — A  municipal  ordinance,  adopted 
under  a  state  constitution  and  statute, 
granting  to  a  reduction  company  the  sole 
and  exclusive  right  and  privilege,  for  a 
term  of  years,  to  collect  and  to  cremate 
and  destroy  garbage,  and  to  charge  not 
exceeding  a  certain  sum  per  load,  is  not 
invalid  aa  depriving  householders  of  their 
property  without  du&  process  of  law. 
California  Reduction  Co.  v.  Sanitary  Re- 
duction Works,  (1905)  199  U.  S.  306,  26 
S.  Ct.  100,  50  U.  S.   (L.  ed.)   204. 

A  municipal  ordinance,  granting  the  ex- 
clusive right  to  remove  garbage,  including 
refuse  from  the  tables  of  hotels,  does  not 
deprive  the  owner  of  property  without 
due  process  of  law  within  the  meaning  of 
the  constitution.  The  fact  that  such  ref- 
use has  some  value  as  food  for  hogs,  does 
not  prevent  the  city,  under  legislative  au- 
thority and  in  the  exercise  of  the  police 
power,  from  adopting  a  single  and  uniform 
system  of  collecting  and  removing  gar- 
bage. Gardner  r.  Michigan,  (1905)  199 
U.  S.  325,  26  S.  Ct.  106.  50  U.  S.  (L.  ed.) 
212. 

Prohibiting  fat  rendering,  bone  boiling, 
and  fertilizer  manufacturing. — A  New 
York  statute  which  provides  that  "  it 
shall  not  be  lawful  for  any  person  or  per- 
sona to  engage  in  or  carry  on  the  busi- 
of  fat  rendering,  bone  boiling,  or  the 


manufacture  of  fertilizers  or  any  business 
as  a  public  nuisance  within  the  corpor- 
ate limits  of  any  incorporated  city  of  this 
state,  or  within  a  distance  of  three  miles 
from  the  corporate  limits  of  any  incor- 
porated city;  provided,  however,  that 
nothing  herein  contained  shall  prevent 
the  rendering  of  fresh-killed  cattle  or 
swine,"  is  a  valid  exercise  of  legislative 
power.  It  does  not  infringe  upon  the 
liberty  guaranteed  to  all  to  adopt  any 
lawful  pursuit  not  injurious  to  the  com- 
munity, because  the  business  prohibited  is 
so  injurious  People  v.  Rosenberg,  (1893) 
67  Hun  54,  22  N.  Y.  S.  56. 

The  suppression  of  privy  vaults  by  a 
municipal  corporation  is  not  a  deprivation 
of  property  without  due  process  of  law. 
Sprigg  v.  Garrett  Park,  (1899)  89  Md. 
406,  43  Atl.  813. 

Tt  is  the  commonest  exercise  of  the  po- 
lice power  of  a  state  or  city  to  provide 
for  a  system  of  sewers,  and  to  compel 
property  owners  to  connect  therewith. 
Hutchinson  r.  Valdosta,  (1913)  227  U.  S. 
303,  33  S.  Ct.  290,  57  U.  S.  (L.  ed.)   520. 

Regulating  amusement  not  harmful  per 
se. — "  The  Fourteenth  Amendment  pro- 
tects the  citizen  in  his  right  to  engage  in 
any  lawful  business,  but  it  does  not  pre- 
vent legislation  intended  to  regulate  use- 
ful occupations  which,  because  of  their 
nature  or  location,  may  prove  injurious 
or  offensive  to  the  public.  Neither  does 
it  prevent  a  municipality  from  prohibit- 
ing any  business  which  is  inherently  vi- 
cious and  harmful.  But,  between  the  use- 
ful business  which  may  be  regulated  and 
the  vicious  business  which  can  be  pro- 
hibited lie  many  non-useful  occupations, 
which  may,  or  may  not  be  harmful  to  the 
public,  according  to  local  conditions,  or 
the  manner  in  which  they  are  conducted. 
Playing  at  billiards  is  a  lawful  amuse- 
ment; and  keeping  a  billiard  hall  is  not, 
as  held  by  the  Supreme  Court  of  Califor- 
nia on  plaintiff's  application  for  habeas 
corpus,  a  nuisance  per  se.  But  it  may 
become  such;  and  the  regulation  or  pro- 
hibition need  not  be  postponed  until  the 
evil  has  become  flagrant."  Murphy  r. 
California,  (1912)  225  U.  8.  623,  32 
S.  Ct.  697,  56  U.  S.  (L.  ed.)  1229,  41 
L.  R.  A.   (N.  S.)   153. 


2.  Proceedings  under  Statute  Antedating  Amendment.— Proceedings 
taken  subsequent  to  the  enactment  of  this  amendment,  under  a  statute 
passed  prior  to  its  enactment,  fall  within  its  inhibition. 

Kaukauna  Water  Power  Co.  v.  Green  affirming  (Jreen  Bay,  etc..  Canal  Co.  v. 
Bay,  etc.,  Canal  Co.,  (1891)  142  U.  S.  Kaukauna  Water-Power  Co.,  (1888)  70 
269,  12  8.  Ct.  173,  35  U.  S.  (L.  ed.)   1004,       Wis.  633,  35  N.  W.  529,  36  N.  W.  828. 
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3.  Degree  of  Judicial  Power. —  If  a  case  can  exist  in  which  the  kind  or 
degree  of  power  given  by  a  state  to  its  tribunals  may  become  an  element 
of  due  process,  it  would  have  to  be  a  more  extreme  example  than  a  state 
liquor  law  which  does  not  define  the  words  "  wholesale  "  and  "  retail/ ' 
and  fails  to  limit  the  amount  of  the  fine  or  penalty  to  be  imposed  by  the 
court. 

Ohio  f.  Dollison,   (1004)    194  U.  S.  450,  24  S.  Ct.  703,  48  U.  S.   (L.  ed.)    1062. 


4.  State  Court  Must  Have  Jurisdiction. —  Proceedings  in  a  court  of 
justice  to  determine  the  personal  rights  and  obligations  of  parties  over 
whom  that  court  has  no  jurisdiction  do  not  constitute  "  due  process  of  law." 
Whatever  difficulty  may  be  experienced  in  giving  to  those  terms  a  definition 
which  will  embrace  every  permissible  exertion  of  power  affecting  private 
rights,  and  exclude  such  as-  is  forbidden,  there  can  be  no  doubt  of  their 
meaning  when  applied  to  judicial  proceedings.  They  then  mean  a  course  of 
legal  proceedings  according  to  those  rules  and  principles  which  have  been 
established  in  our  systems  of  jurisprudence  for  the  protection  and  enforce- 
ment of  private  rights.  To  give  such  proceedings  any  validity,  there  must 
be  a  tribunal  competent  by  its  constitution  —  that  is,  by  the  law  of  its 
creation  —  to  pass  upon  the  subject-matter  of  the  suit ;  and,  if  that  involves 
merely  a  determination  of  the  personal  liability  .of  the  defendant,  he  must 
be  brought  within  its  jurisdiction  by  service  of  process  within  the  state, 
or  his  voluntary  appearance. 


Pennoyer  r.  Neff,  (1877)  95  U.  S.  733, 
24  U.  S.  (L.  ed.)  565.  See  also  Scott 
t\  McNeal,  (1894)  154  U.  S.  46,  14  S.  Ct. 
1108,  38  U.  S.  (L.  ed.)  896;  In  re  Martin, 
(1916)  86  N.  J.  Eq.  265,  98  Atl.  510.  And 
see  also  infra,  under  Notice  and  Oppor- 
tunity to  be  heard,  p.  679. 

It  is  essential  to  due  process  of  law  that 
there  shall  not  only  be  notice  of  time  and 
place  for  the  hearing,  but  what  is  more 
important,  that  there  shall  be  a  tribunal 
clothed  with  power  by  methods  and  rules 
prescribed  by  law  to  hear  and  determine 
the  question  involved.  Central  of  Georgia 
R.  Co.  v.  Macon,  (1901)  110  Fed.  871. 
See  also  Charles  t\  Marion,  (1899)  98 
Fed.   168. 

A  commitment  on  a  hearing  before  a 
judge  of  a  Court  of  Common  Pleas,  of  a 
person  who  had  been  arrested  on  a  trial 
justice's  peace  warrant,  is  due  process 
of  law.  The  state  judge  acted  upon  a  mat- 
ter within  his  jurisdiction  and  passed 
upon    the    construction    of   the  state   law 


and  practice.     In  re  Enslow,    ( 1801 )    4o 
Fed.  351. 

There  must  not  only  be  a  tribunal  com- 
petent to  act,  but,  where  an  action  of  the 
court  involves  the  personal  liberty  of  the 
defendant,  he  must,  except  in  case*  of  ac- 
tual contempts  committed  in  the  presence 
of  the  court,  be  brought  within  the  juris- 
diction of  the  court.  Ex  p.  Strieker, 
( 1901 )    109  Fed.  150. 

A  rule  of  a  state  supreme  court  that  a 
special  appearance  to  question  the  juris- 
diction of  the  court  upon  appeal  after 
trial  on  the  merits  is  converted  into  a 
general  appearance,  does  not  deny  due 
process  of  law.  Chinn  r.  Foster- Milburn 
Co.,  (1912)   195  Fed.  158. 

On  the  subject  of  foreign  administra- 
tion, the  court  said :  "  No  doubt  the  state 
of  New  York,  as  respects  goods  situated 
within  its  own  jurisdiction,  might  pro- 
vide that  an  executor  appointed  elsewhere 
should  he  its  own  representative,  and  that 
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process  served  upon  him  within  its  own 
borders  should  be  effective  to  determine 
the  disposition  of  all  such  goods.  Stacy 
r.  Thrasher,  supra;  McLean  r.  Meek,  18 
How.  16,  15  L.  ed.  277.  Yet  if  it  at- 
tempted to  go  further  than  this,  to  take 
any  steps  towards  the  disposition  of  dece- 
dent's goods  situated  elsewhere  and  under 
the  existing  administration  of  another 
state,  it  would  violate  the  common  under- 
standing respecting  such  matters  and  ex- 
pose itself  to  the  disregard  of  its  judg- 
ments by  the  state  which  had  appointed 
the  executor  and  assumed  the  direction  of 
his  official  conduct.  Moreover,  since  the 
fourteenth  amendment,  the  assumption  of 
such  a  jurisdiction  which  conflicted  with 
the  exclusive  authority  of  another  state 
over  a  matter  within  its  jurisdiction 
would  itself  be  disregarded  at  the  outset, 
at  least  in  a  federal  court ;  nor  would  the 
executor  be  left  to  the  assertion  of  the 
invalidity  of  such  proceedings,  when  it 
was  presented  for  execution  or  as  evidence. 
Pennoyer  v.  Neff,  95  U.'S.  714,  24  L.  ed. 
565;  Dewer  i?.  Des  Moines,  173  U.  S.  193, 
19  Sup.  Ot.  379,  43  L.  ed.  665;  Ooldey  t?. 
Morning  News,  156  U.  S.  518,  15  Sup.  Ot. 
559,  39  L.  ed.  517."  Thornburn  t\  Gates, 
(1915)  225  Fed.  613. 

A  judgment  in  personam  obtained 
against  a  nonresident  on  a  service  made 
on  an  agent  under  a  statute  which  pro- 
vides that  "in  actions  against  an  indi- 
vidual residing  in  another  state,  or  a 
partnership,  association,  or  joint  stock 
company,  the  members  of  which  reside  in 
another  state,  engaged  in  business  in  this 
state,  the  summons  may  be  served  on  the 
manager,  or  agent  of,  or  person  in  charge 
of  such  business  in  this  state,  in  the 
county  where  the  business  is  carried  on, 
or  in  the  county  where  the  cause  of  action 


occurred,"  is  invalid  as  a  deprivation  of 
property  without  due  process  of  law. 
Moredock  v.  Kirby,  (1902)    118  Fed.  182. 

A  commitment  by  a  justice  of  the  peace 
for  a  crime  not  committed  in  his  county 
is  void  for  want  of  jurisdiction,  and  the 
party  held  thereunder  is  deprived  of  his 
liberty  without  due  process  of  law,  con- 
trary to  the  Fourteenth  Amendment.  In 
re  Kelly,  (1890)  46  Fed.  654. 

An  order  of  a  municipal  court  in  a  mat* 
ter  outside  or  in  excess  of  the  jurisdic- 
tion of  the  court  is  a  deprivation  of  liberty 
without  due  process  of  law.  In  re  Monroe, 
( 1891 )  46  Fed.  52. 

Waiver  of  objection  to  jurisdiction. — A 
rule  of  a  state  court  that  though  a  defend- 
ant appear  specially  to  object  to  the  juris- 
diction of  the  court,  if  he  thereafter  ap- 
peal to  a  higher  court  from  any  judgment 
recovered  against  him  in  the  action,  he 
ipso  facto  waives  his  objection  and  trans- 
forms his  special  into  a  general  appear- 
ance, does  not  deprive  him  of  due  process 
of  law.  Foster-Milburn  Co.  v.  Chinn, 
(1913)  202  Fed.  176. 

When,  after  the  term  of  court,  at  which 
a  judgment  was  rendered  in  favor  of  the 
defendant,  dismissing  the  cause  and  dis- 
charging him  from  further  attendance, 
the  court,  without  motion  or  proceeding 
to  vacate  the  judgment,  and  without  no- 
tice, set  aside  the  judgment  so  rendered 
and  rendered  a  new  judgment  against  the 
defendant  for  the  recovery  of  a  sum  of 
money,  there  was  such  an  absence  of  due 
process  as  to  invalidate  the  judgment. 
Wetmore  r.  Karrick,  (1907)  205  U.  S. 
141,  27  S.  Ct.  434,  51  U.  S.  (L.  ed.)  745. 


6.  Breach  of  Contract. — A  mere  breach  of  contract  by  a  state  agency 
does  not  involve  due  process  of  law  within  the  meaning  of  the  Fourteenth 
Amendment 

Manila  Invest.  Co.  t>.  Trammell,  (1915)  239  TJ.  S.  31,  36  S.  Ct.  12,  60  U.  S.  (L.  ed.) 
120. 


&  Infringement  Entailing  Enormous  Fines  and  Imprisonment. — A 
statute  prescribing  rates  and  attempting  to  enforce  them,  by  imposing 
enormous  fines  and  possible  imprisonment  as  a  result  of  an  unsuccessful 
effort  to  test  the  validity  of  the  laws  themselves,  is  unconstitutional  on  its 
face,  without  regard  to  the  question  of  the  insufficiency  of  those  rates. 


Ex  p.  Young,  (1908)  209  U.  S.  123,  28 
8.  Ct.  441,  52  U.  S.  (L.  ed.)  714.  14  Ann. 
Caa.  764,  13  L.  R.  A.  (N.  S.)  932.  wherein 
the  court  said:    "It  is  urged  that  there 


is  no  principle  upon  which  to  base  the 
claim  that  a  person  is  entitled  to  disobey 
a  statute  at  least  once,  for  the  purpose  of 
testing    its    validity    without    subjecting 
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himself  to  the  penalties  for  disobedience 
provided  by  the  statute  in  case  it  is  valid. 
This  is  not  an  accurate  statement  of  the 
case.  Ordinarily  a  law  creating  offenses 
in  the  nature  of  misdemeanors  or  felonies 
relates  to  a  subject  over  which  the  juris- 
diction of  the  legislature  is  complete  in 
any  event.  In  the  case,  however,  of  the 
establishment  of  certain  rates  without  any 
hearing,  the  validity  of  such  rates  neces- 
sarily depends  upon  whether  they  are  high 
enough  to  permit  at  least  some  return 
upon  the  investment  (how  much  it  is  not 
now  necessary  to  state),  and  an  inquiry 
of  judicial  investigation.  If  it  turns  out 
that  the  rates  are  too  low  for  that  pur- 
pose, then  they  are  illegal.  Now,  to  im- 
pose upon  a  party  interested  the  burden 
of  obtaining  a  judicial  decision  of  such  a 
question  (no  prior  hearing  having  ever 
been  given)  only  upon  the  condition  that 
if  unsuccessful  he  must  suffer  imprison- 
ment and  pay  fines  as  provided  in  these 
acts,  is,  in  "effect,  to  close  up  all  ap- 
proaches to  the  courts,  and  thus  prevent 
any  hearing  upon  the  question  whether 
the  rates  as  provided  by  the  acts  are  not 
too  low,  and  therefore  invalid.  The  dis- 
tinction is  obvious  between  a  case  where 
the  validity  of  the  act  depends  upon  the 
existence  of  a  fact  which  can  be  deter- 
mined only  after  investigation  of  a  very 
complicated  and  technical  character,  and 
the  ordinary  case  of  a  statute  upon  a 
subject  requiring  no  such  investigation 
and  over  which  the  jurisdiction  of  the 
legislature  is  complete  in  any  event." 

That  a  statute  cannot,  by  severe  penal 
provisions,  penalize  resort  to  the  courts 
in  doubtful  cases,  see  also  the  following 
cases:  Missouri  v.  Chicago,  etc.,  R.  Co., 
(1916)  241  U.  S.  633,  36  S.  Ct.  715,  60 
U.  S.  (L.  ed.)  1148;  Phoenix  R.  Co.  v. 
Geary,  (1915)  239  U.  S.  277,  36  S.  Ct. 
45,  60  U.  S.  (L.  ed.)  287;  Wadley  South- 
ern R.  Co.  t?.  Georgia,  (1915)  235  U.  8. 
651,  35  S.  Ct.  214,  59  U.  8.  (L.  ed.)  405; 
Ohio  Tax  Cases,  (1914)  232  U.  S.  576; 
34  S.  a.  372,  58  U.  S.  (L.  ed.)  738; 
Grand  Trunk  R.  Co.  r.  Michigan  R.  Com- 


mission, (1913)  231  U.  S.  457,  34  S.  Ct 
152,  58  U.  8.  (L.  ed.)  310;  Louisville, 
etc.,  R.  Co.  v.  Garrett,  (1913)  231  lT.  & 
298,  34  8.  Ct.  48,  58  U.  8.  (L.  ed.)  229; 
Chesapeake,  etc.,  R.  Co.  r.  Conlev,  (1913) 
230  U.  8.  513,  33  8.  Ct  985,  57  U.  &  (L. 
ed. )  1597 ;  Missouri  Pac  R.  Co.  c.  Tucker, 

(1913)  230  U.  8.  340,  33  8.  Ct.  961,  67 
U.  8.  (L.  ed.)  1507;  Western  Union  TeL 
Co.  v.  Richmond,  (1912)  224  U.  6.  160, 
32  8.  Ct.  449,  56  U.  8.  (L.  ed.)  710; 
Atchison,  etc.,  R.  Co.  v.  O'Connor,  (1912) 
223  U.  8.  280,  32  8.  Ct.  216,  56  U.  8.  (L. 
ed.)  436,  Ann.  Cas.  1913C  1050;  Gaar  f>. 
Shannon,  (1912)  223  U.  8.  468,  32  a  Ct. 
236,  56  U.  8.  (L.  ed.)  610;  Kern  Trad- 
ing, etc.,  Oo.  v.  Associated  Pipe  Line  Co., 

(1914)  217  Fed.  273;  Mercantile  Trust 
Co.  v.  Texas,  etc.,  R.  Co.,  (1908)  216  Fed. 
225;  Portland,  R.  etc.,  Co.  v.  Portland, 
(1914)  210  Fed.  667;  Ohio  River,  etc, 
R.  Co.  v.  Dittey,  (1913)  203  Fed.  537; 
Grand  Trunk  R.  Co.  v.  Michigan  R-  Co., 
(1912)  198  Fed.  1009;  Washington,  etc., 
R.  Co.  v.  Magruder,  (1912)  198  Fed.  218; 
State  i\  Oregon  R.,  etc,  Co.,  (1912)  68 
Wash.  160,  123  Pac  3. 

The  infliction  of  penalties  aggregating 
$6,300  upon  a  telephone  company  for  en- 
forcing against  one  of  its  patrons  a  rule 
which  it  had  adopted  in  good  faith,  which 
had  been  uniformly  and  impartially  en- 
forced for  many  years,  and  was  impar- 
tially applied  in  this  instance,  and  which 
had  not  been  declared  unreasonable  by 
statute.  Southwestern  Tel.,  etc,  Co.  i. 
Danaher,  (1915)  238  U.  S.  482,  36  & 
Ct.  886,  59  U.  S.  (L.  ed.)  1419,  L.  R.  A. 
1916A  1208. 

A  statute  conferring  powers  upon  a  state 
corporation  commission,  which  imposes 
such  penalties  and  imprisonment  as  to 
practically  deprive  the  complainant  of  the 
right  to  appeal  to  the  court  to  determine 
the  validity  of  the  law  and  the  orders  of 
the  commission,  is  invalid  in  that  particu- 
lar. Van  Dyke  v.  Geary,  (1914)  218  Fed. 
111. 


7.  State  Control  over  Court  Procedure  —  a.  In  General. —  The  state  has 
full  control  over  the  procedure  in  its  courts,  both  in  civil  and  criminal 
cases,  subject  only  to  the  qualification  that  such  procedure  must  not  work 
a  denial  of  fundamental  rights  or  conflict  with  specific  and  applicable  pro- 
visions of  the  Federal  Constitution. 


Brown  r.  New  Jersey,  (1899)  175  U.  S. 
175,  20  S.  Ct.  77,  44  U.  S.  (L.  ed.)  119; 
Roller  r.  Murray,  (1914)  234  U.  S.  738, 
34  S.  Ct.  902,  58  U.  S.  (L.  ed.)  1570; 
McDonald  v.  Oregon  R.,  etc.,  Co;,  (1914) 
233  U.  S.  665,  34  S.  Ct.  772,  68  U.  8. 
(L.  ed.)   1146. 


These  constitutional  provisions  are  but 
different  modes  of  expressing  the  funda- 
mental right  of  man  to  a  fair  and  im- 
partial trial,  be  he  innocent  or  guilty. 
Ex  p.  Nelson,  (1913)  251  Mo.  63,  157  & 
W.  794. 
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The  authorities  are  uniform  in  holding 
that  these  constitutional  provisions  are 
applicable  to  every  form  of  procedure 
where  the  life,  liberty  or  property  of  a 
person  is  sought  to  be  taken  from  him, 
whether  it  be  by  the  trial  or  appellate 
court,  sitting  alone  or  aided  by  a  jury, 
upon  information,  indictment,  citation  or 
appeal,  charged  with  a  misdemeanor,  fel- 
ony, contempt  of  court,  inferior  or  su- 
perior, or  with  any  other  violation  of  the 
law,  where  a  judgment  or  conviction  is 
asked  taking  from  him  his  life,  liberty 
or  property.  Ex  p.  Nelson,  (1913)  251 
Mo.  63,  157  S.  W.  794. 

In  giving  effect  to  the  rights  secured  by 
the  organic  law  for  the  protection  of  hu- 
man life  and  liberty,  courts  should  con- 
sider the  substance  of  things,  and  should 
not  be  controlled  by  mere  matters  of  form 
or  of  technical  procedure.  Haynes  v. 
State,  (1916)  71  Fla.  585,  72  So.  180. 

A  state  has  full  power  over  remedies 
and  procedure  in  its  own' courts,  and  can 
make  any  order  it  pleases  m  respect 
thereto,  provided  that  substance  of  right 
is  secured  without  unreasonable  burden  to 
parties  and  litigants.  York  v.  Texas, 
(1890)  137  U.  S.  20,  11  S.  Ot  9,  34  U.  S. 
(L.  ed.)  604. 

When  the  essential  elements  of  a  court 
having   jurisdiction   in   which   an   oppor- 


tunity for  a  hearing  is  afforded  are  ores-' 
ent,  the  power  of  a  state  over  its  methods 
of  procedure  is  substantially  unrestricted 
by  the  due  process  clause  of  the  Consti- 
tution. Jordan  i\  Massachusetts,  (1912) 
225  U.  S.  167,  32  &  Ot.  651,  56  U.  S.  (L. 
ed.)    1038. 

If  the  Supreme  Court  of  a  state  has 
acted  in  consonance  with  the  constitu- 
tional laws  of  the  state  and  its  own  pro- 
cedure, it  could  only  be  in  very  exceptional 
circumstances  that  the  Supreme  Court  of 
the  United  States  would  feel  justified  in 
saying  that  there  had  been  a  failure  of 
due  legal  process.  The  party  must  have 
been  deprived  of  one  of  those  fundamental 
rights  the  observance  of  which  is  indis- 
pensable to  the  liberty  of  the  citizen. 
Allen  v.  Georgia,  (1897)  166  U.  S.  138,  17 
S.  Ct.  625,  41  U.  S.    (L.  ed.)    949>. 

u  The  limit  of  the  full  control  which  the 
state  has  in  the  proceedings  of  its  courts, 
both  in  civil  and  criminal  cases,  is  sub- 
ject only  to  the  qualification  that  such 
Srocedure  must  not  work  a  denial  of  fun- 
amental  rights  or  conflict  with  specific 
and  applicable  provisions  of  the  Federal 
Constitution."  West  t?.  Louisiana,  (1904) 
194  U.  S.  263,  24  S.  Ot.  650,  48  U.  S. 
(L.  ed.)   965. 


b.  Trial  Under  General  Provisions  op  Law. —  Where  a  party  has  had 
the  benefit  of  a  full  and  fair  trial  in  the  several  courts  of  his  own  state, 
whose  jurisdiction  was  invoked  by  himself,  and  his  rights  were  measured  not 
by  laws  made  to  affect  him  individually,  but  by  general  provisions  of  law 
applicable  to  all  those  in  like  condition,  he  cannot  claim  to  have  been 
deprived  of  property  without  due  process  of  law. 


Marchant  v.  Pennsylvania  K.  Co., 
(1894)  153  U.  S.  386.  14  S.  Ct.  894,  38 
U.  S.  (L.  ed.)  751.  See  also  Porter  t\ 
Wilson,  (1915)  239  U.  S.  170,  36  S.  Ct. 
01,  60  U.  S.  (L.  ed.)  204;  Ughbanks  t*. 
Armstrong,  (1908)  208  U.  S.  481,  28  S. 
Ct.  372,  52  U.  S.  (L.  ed.)  582;  Lynn  V. 
Flanders,  (1914)  141  Ga.  500,  81  S.  E. 
205;  State  *.  Davis,  (1916)  39  R.  I.  276, 
97  Atl.  818. 

Where  an  alleged  statute  does  not  con- 
flict with  any  provision  of  the  Federal 
Constitution,  and,  if  void  at  all,  is  only 
void  because  of  the  application  of  general 
principles  of  legislative  construction,  and 
where  under  such  a  statute  a  person  is 
indicted  by  a  grand  jury  and  regularly 
tried.,  convicted,  and  sentenced,  with  full 
opportunity  to  make  all  his  defenses,  in 
a  state  court,  which,  of  course,  decides 


upon  the  validity  of  the  statute  under 
which  it  proceeds,  he  has  had  "  due  proc- 
ess of  law,"  and  no  case  is  thereby  made 
to  authorize  a  federal  court  to  interfere 
and  release  the  convict  on  the  ground  that 
he  is  in  custody  in  violation  of  the  Con- 
stitution of  the  United  States.  To  inter- 
fere in  such  a  case  would  be  an  assump- 
tion of  appellate  jurisdiction  by  the  fed- 
eral courts  in  criminal  cases  in  the  state 
courts  in  which  no  distinctive,  if  any, 
federal  question  is  involved.  Ex  p.  Kinne- 
brew,  (1888)  35  Fed.  52.  See  also  Filer 
i\  Steele,  (1916)   228  Fed.  242. 

A  criminal  prosecution  in  the  courts  of 
a  state,  based  upon  a  law  not  in  itself 
repugnant  to  the  Federal  Constitution, 
and  conducted  according  to  the  settled 
course  of  judicial  proceedings  as  estab- 
lished by  the  law  of  the  state,  so  long  as 
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it  includes  notice,  and  a  hearing,  or  an  process"  in  the  constitutional  sense.   Frank 

opportunity  to  be  heard,  before  a  court  t\  Mangum,   (1915)   237  U.  S.  309,  35  8. 

of    competent    jurisdiction,    according   to  Ct.  582,  59  U.  S.  (L.  ed.)   969. 
established  modes  of  procedure,  is  "  due 

As  to  unauthorized  acts  of  officers. — "At  the  argument  before  us  the  not 
uncommon  misconception  seemed  to  prevail  that  the  requirement  of  due 
process. of  law  took  up  the  special  provisions  of  the  state  constitution  and 
laws  into  the  Fourteenth  Amendment  for  the  purposes  of  the  case,  so  that 
this  court  would  revise  the  decision  of  the  state  court  that  the  local  pro- 
visions had  been  complied  with.  This  is  a  mistake.  If  the  state  constitu- 
tion and  laws  as  construed  by  the  state  court  are  consistent  with  the 
Fourteenth  Amendment,  we  can  go  no  further.  The  only  question  for  us 
is,  whether  a  state  could  authorize  the  course  of  proceedings  adopted,  if 
that  course  were  prescribed  by  its  constitution  in  express  terms." 

Rawlins  v.  Georgia,  (1906)  201  U.  S.  638,  26  S.  Ct.  560,  50  U.  S.  (L.  ed.)  899, 
6  Ann.  Gas.  783. 

c.  Relation  of  Attorney  to  Judge. —  The  fact  that  the  attorney  of  one 
of  the  parties  is  related  to  the  judge  before  whom  the  suit  was  tried  does  not 
deprive  the  other  party  of  property  without  due  process  of  law. 

Missouri,  etc,  R.  Oo.  c.  Mitcham,   (1909)    57  Tex.  Civ.  App.   134,   121   S.  W.  871. 

d.  Venue.—  A  code  provision  that  "  a  foreign  or  domestic  corporation 
may  be  sued  in  any  county  in  which  it  does  business  by  agent;  but  all 
actions  for  personal  injuries  must  be  brought  in  the  county  where  the 
injury  occurred,  or  in  the  county  where  the  plaintiff  resides,  if  such  cor- 
poration does  business  by  agent  in  the  county  of  plaintiff's  residence," 
governs  the  matters  of  venue  of  actions  against  foreign  and  domestic  cor- 
porations doing  business  in  this  state.  The  statute  does  not  assume  to  affect" 
any  substantive  right  or  defense  of  persons  or  institutions  within  its 
influence.    Such  a  provision  is  not  violative  of  the  Fourteenth  Amendment 

Hatcher  v.  Southern  R.  Co.,  (1915)  191  transmitting  it  over  wires  to  various  parts 
Ala.  634,  68  So.  55.  of   the    state,    in    the    county    where   the 

cause  of  action   arises,  does   not  violate 

A  statute  fixing  the  venue  of  suits  this  amendment.  Central  Georgia  Power 
against  electric  companies,  engaged  in  the  Co.  i\  Stubbs,  (1913)  141  6a.  172,  80  & 
business    of    generating    electricity    and       E.  636: 

e.  Calling  Special  Term  of  Court. —  The  calling  of  a  special  term  of 
court  without  notice  to  any  person  interested  does  not  deprive  a  person 
tried  at  that  term  for  crime  of  due  process  of  law. 

State  v.  Alfred,   (1913).  87  Vt  157,  88  AtL  694. 


Amend.  XIV,  sec.  1]  CONSTITUTION  657 

/.  Attachment  at  Suit  op  Nonresident  op  Bonds  Owned  by  Nonresi- 
dent.— A  state  law  authorizing  the  attachment  of  bonds  on  deposit  within 
the  state  and  owned  by  a  nonresident,  at  the  suit  of  a  nonresident,  does  not 
deny  due  process  of  law. 

De  Beam  v.  Safe  Deposit,  etc,  Co.,  (1914)  233  U.  S.  24,  34  S.  Ct.  584,  58  U.  & 
(L.  ed.)  833. 

g.  Mandamus  to  Maintain  or  Restore  Status  Quo. —  The  granting  of 
an  order  or  writ  to  maintain  or  restore  the  status  quo  pending  the  outcome 
of  existing  litigation,  does  not  deny  due  process  of  law,  especially  when  the 
relief  is  granted  upon  condition  that  ample  security  be  given  to  make  good 
any  loss  that  may  be  sustained  thereby. 

Detroit,  etc.,  R.  Co.  c.  Michigan  R.  Commission,  (1916)  240  U.  S.  564,  36  S,  Ct. 
424,  60  U.  S.   (L.  ed.)   802. 

h.  Extraterritorial  Arrest  by  Bail. —  The  arrest  of  a  principal  by  his 
bail  in  a  state  other  than  that  where  the  bail  was  given  is  not  a  denial  of 
due  process  of  law.  There  is  a  fundamental  difference  between  the  right  of 
arrest  by  bail  and  arrest  under  warrant  where  such  right  to  arrest  is  based 
upon  a  court  process,  which,  per  se,  can  have  no  extrajurisdictional  power 
of  efficacy.  The  latter  right  depends  upon  the  process  of  the  court  which 
issued  it,  and  necessarily  such  process  confers  no  power  outside  that  juris- 
diction. The  former  arrest,  viz.,  of  principal  by  bail,  is  based  upon  the 
relationship  which  the  parties  have  established  between  themselves,  and  con- 
sequently, as  between  the  parties,  is  not  confined  to  any  locality  or 
jurisdiction. 

In  re  Von  Der  Ahe,  (1898)  85  Fed.  959,  citing  Taylor  v.  Taintor,  (1872)  16  Wall. 
371,  21  U.  9.   (L.  ed.)  287. 

t.  Commitment  for  State  Offense  upon  Trial  for  Violation  of  City 
Ordinance. — A  statute  requiring  a  City  recorder  to  commit  to  jail  or  require 
bail  of  a  person  who,  upon  the  trial  after  arrest  for  a  violation  of  a  city 
ordinance,  appears  probably  to  be  guilty  of  a  violation  of  the  penal  law  of 
the  state,  is  not  in  violation  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

Parka  r.  Nelras,  (1902)   115  Ga.  242,  41  S.  E.  605. 

j.  Contempts. —  This  provision  was  not  intended  to  interfere  with  or 
abolish  the  powers  of  the  courts  in  proceedings  for  contempt,  whether  the 
contempt  occurred  in  the  course  of  a  criminal  proceeding  or  of  a  civil  suit. 

Eilenbecker  t\  Plymouth  County,  (1890)        ed.)    801.     See  also  infra,  p.  665,  under 
134  U.  S.  39,  10  S.  Ct.  .424,  33  U.  S.   (L.       Trial  by  Jury— Proceedings  for  Contempt 
11  F.  &  A— 22 
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The  action  -of  a  state  court  in  adjudg-  poena  duly  served  upon  him,  or  to  testify 
ing  a  party  guilty  of  a  civil  contempt,  or  to  subscribe  his  deposition  when  duly 
after  due  notice  and  hearing,  does  not  taken  down,  in  a  statutory  proceeding  be- 
deny  due  process  of  law,  not  withstand-  fore  a  commissioner,  is  liable  to  penalties 
ing  the  Supreme  Court  of  the  United  which  would  be  incurred  in  a  like  ewe 
States  has  ruled  that  a  court  has  no  juris-  if  he  was  subpoenaed  to  attend  the  trial 
diction  of  that  class  of  contempts,  as  the  of  an  action  in  a  justice's  court,  and  giv- 
decisions  of  that*  court  are  binding  only  ing  the  commissioner,  the  powers  of  a 
when  they  involve  some  distinctively  feci-  justice  of  the  peace  to  punish  for  Gen- 
eral question.  Rothschild  i\  Steger,  etc.,  tempt,  is  in  violation  of  the  due  process 
Piano  Mfg.  Co.,  (1912)  256  111.  196,  99  of  law  clause  of  the  Federal  Constitution, 
N.  E.  920,  Ann.  Cas.  1913E  276,  42  L.  in  conferring  upon  a  commissioner  sp- 
it. A.  (N\  S.)  793.  pointed  by  the  courts  of  another  state  to 

take   testimony   in   New  York,   power  to 

Giving  commissioner  power  to  punish  for  punish  and  imprison  for  contempt  wit- 
contempt. — A  statute  of  New  York  pro-  nesses  appearing  before  him  and  refusing 
viding  that  a  person  who  fails  to  appear  to  answer.  People  t>.  Leubischer,  (1896) 
at  the  time  and  place  specified  in  a  sub-  34  App.  Div.  577,  54  N.  Y.  8.  869, 

k.  Amendment. —  The  refusal  of  the  court  to  permit  an  amendment  to 
the  complaint  did  not  deny  due  process  of  law  when  its  rejection  was  put 
upon  the  grounds  of  delay  in  tendering  it  and  lack  of  merit,  and  when  it 
appeared  that  the  complaint  had  been  amended  twice  already. 

Roller  v.  Murray,  (191B)  71  W.  Va.  161,  76  S.  E.  172,  Ann.  Oaa.  1W4B  1139, 
L.  R.  A.  1915F  984. 

I.  Continuance. —  Refusing  a  continuance  after  permitting  a  pleading  to 
be  amended  does  not  present  a  case  of  denial  of  due  process  of  law, 
especially  when  there  is  nothing  to  show  an  abuse  of  discretion. 

Seaboard  Air  Line  Ry.  i\  Koennecke,  process  of  law  in  the  refusal  of  the  court 
(1915)  239  XL  S.  352,  36  S.  Ct.  126,  60  to  continue  his  case  when  the  same  is 
U.  S.   (L.  ed.)   324.  called  for  trial.    Franklin  v.  South  Oaro- 

ina,   (1910)   218  U.  S.  161,  30  S.  Ct.  640, 

A  defendant  has  not  been  denied  due      54  U.  8.   (L.  ed.)  980. 

m.  Reference. — A  reference  made  in  accordance  with  long  established 
equity  practice  does  not  raise  any  question  of  due  process  of  law. 
McAuslan  v.  McAuslan,  (1912)   34  R.  I.  402,  83  Atl.  837. 

n.  Absence  op  Defendant — (1)  In  General. —  Where  a  verdict  was 

rendered  in  the  absence  of  the  defendant,  who  shortly  thereafter  was  made 

fully  aware  of  the  facts,  and  he  then  made  a  motion  for  a  new  trial  upon 

many  grounds,  without  including  this  as  one,  and  had  the  motion  heard 

by  both  the  trial  court  and  the  state  supreme  court,  a  ruling  of  the  state 

courts  that  he  could  hot,  after  this  motion  had  been  finally  adjudicated 

against  him,  move  to  set  aside  the  verdict  as  a  nullity  because  of  his  absence 

when  the  verdict  was  rendered,  does  not  violate  the  Fourteenth  Amendment. 

Frank   v.  Manguro,    (1915)    237   U.   8.  "  The  distinction  between  what  the  < 

09,   35   S.   Ct    582,   59   U.   8.    (L.   ed.)       mon  law         " 
4Wfc  jury    in 


309,   35   S.   Ok   582,   59  U.   8.    (L.   ed.)       mon  law  requires  with  respect  to  trial  by 

criminal    eases,    and    what  tss 
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States  may  enact  without  contravening 
the  '  due  process '  clause  of  the  Fourteenth 
Amendment,  is  very  clearly  evidenced  by 
Hallinger  v.  Davis,  146.  U.  S.  314,  and 
Lewis  r.  United  States,  146  U.  S.  370, 
which  were  under  consideration  by  .  the 
court  at  the  same  time,  both  opinions  be- 
ing written  by  Mr.  Justice :  Shiras.  In 
the  Lewis  Case,  which  was  a  conviction 
of  murder  in  a  Circuit  Court  of  the. 
United  States,  the  trial  practice  being  reg- 
ulated by  the  common  law,  it  was  held  to 
be  a  leading  principle,  pervading  the  en- 
tire law  of  criminal '  procedure,  that  af- 
ter indictment  nothing  should  be  done 
in  the  absence  of  the  prisoner;  that  the 
making  of  challenges  is  an  essential  part 
of  the  trial,  and  it  was  one  of  the  sub- 
stantial rights  of  the  prisoner  to  be 
brought  face  to  face  with  the  jurors  at 
the  time  the  challenges  were  made;  and 
that  in  the  absence  of  a  statute,  this 
right  as  it  existed  at  common  law  must 
not  be  abridged.  But  in  the  Hallinger 
Case,  where  a  State  by  legislative  enact- 
ment had  permitted  one  charged  with  a 
capital  offense  to  waive  a  trial  by  jury 
and  elect  to  be  tried  by  the  court,  it  was 
held  that  this  method  of  procedure  did 


not  conflict  with  the  Fourteenth  Amend- 
ment. So  in  Howard  v.  Kentucky,  200 
U.  S.  164,  i75  —  a  case  closely  in  point 
upon  the  question  now  presented  —  #us 
court,  finding  that  by  the  law  of  the  state 
an  occasional  absence  of  the  accused 
from  the  trial,  from  which  no  injury 
resulted  ttf  his  substantial  rights,-  was 
not  deemed  material  error,  held  that  the 
appkliqation  of  this  rule ,  of,  law.  did.  not 
amount  to  a  denial  of  due  process  within 
•the  meaning  of  the  Fourteenth  Amend- 
ment. In  fact,  this  court  has  sustained 
the.  States  in  establishing  a  great  variety 
of  departures  from  the  common  law  pro-, 
cedure  respecting  jury  trials."  Frank  v. 
Mangura,  (1915)  237  U.  S.  309,  35  S. 
Ct.  582,  59  U.  S.   (L.  ed.)   969. 

Right  to  be  present. —  Due  process  of 
law  implies  the  right  of  the  person  affected 
thereby  to  be  present  before  the  tribunal 
which  pronounces  judgment  upon  the  ques- 
tion of  his  life,  liberty,  or  property,  and 
to  have  the  right  of  controverting  every 
material  fact  which  bears  on  the  question 
of  right  in  the  matter  involved.  Ex  p. 
Murray,  (1888)   35  Fed.  497. 


(2)  Waiver  of  Bight  to  Be  Present. —  When  a  person  charged  with  a 
felony,  has,  through  his  counsel,  waived  his  right  to  be  present,  the  examina- 
tion of  a  juror  as  to  his  competency  to  serve,  by  the  presiding  judge 
in  the  absence  of  the  prisoner,  does  not  deprive  him  of  his  liberty  without 
due  process.  This  was  decided  upon  the  ground  that  under  the  law  of  the 
state,  occasional  absence  of  the  accused  from  the  trial,  from  which  no  injury 
results  to  his  substanital  rights,  is  not  reversible  error. 

Howard  v.  Kentucky,  (1906)  200  U.  S.  164,  26  S.  Ct.  189,  50  U.  S.   (L.  ed.)  421. 


(3)  In  Appellate  Court. —  Due  process  of  law  does  not  require  the  per- 
sonal presence  of  one  convicted  of  a  crime  in  an  appellate  court  at  the  time 
of  entering  the  order  affirming  the  judgment  by  which  he  was  sentenced ; 
and  this  is  so  notwithstanding  that  the  appellate  court;  under  express 
authority  conferred  by  statute,  fixes  the  time  when  the  punishment  pre- 
scribed by  the  judgment  which  is  affirmed  shall  be  inflicted. 


Schwab  v.  Berggren,  (1892)  143  U.  S. 
461,  12  8.  Ct.  525,  36  U.  S.  (L.  ed.) 
218,  wherein  the  court  said  that  neither 
reason  nor  public  policy  requires  that  on" 
convicted  of  a  crime  shall  be  personally 
present  pending  proceedings  in  the  appel- 
late court  whose  only  function  is  to 
determine  whether,  in  the  transcript  sub- 
mitted to  them,  there  appears  any  error 
of  law  to  the  prejudice  of  the  accused. 


especially  where  he  has  counsel  to  repre- 
sent him  in  the  court  of  review.  "  We 
do  not  mean  to  say  that  the  appellate 
court  may  not,  under  some  circumstances, 
require  his  personal  presence;  but  only 
that  his  presence  is  not  essential  to  its 
jurisdiction  to  proceed  with  the  case." 
See  also  Fielden  v.  Illinois,  (1892)  143 
U.  S.  456,  12  S.  Ct.  528.  36  U.  §.  (L,  ed.) 
224, 
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o.  Sufficiency  op  Affidavit  fob  Imprisonment  of  Judgment  Debtor. 
— A  statute,  in  so  far  as  it  authorizes  the  arrest  and  imprisonment  of  a 
judgment  debtor  upon  the  affidavit  of  the  plaintiff,  his  agent,  or  attorney, 
alone,  denies  the  debtor  due  process  of  law. 

In  re  Roberts,   (1896)   4  Kan.  App.  292,  45  Pac.  942. 

p.  Detention  of  Offender  Under  Search  Warrant. —  Where  a  per- 
son is  arrested  while  violating  a  city  ordinance  against  gambling,  under  a 
search  warrant  not  naming  him  and  issued  upon  an  affidavit  making  no 
direct  charge  against  him,  and  after  being  brought  before  the  court  is 
detained  on  such  warrant  alone,  pending  an  adjournment  of  the  case  for 
trial,  he  is  denied  that  "  due  process  of  law  M  secured  by  the  Fourteenth 
Amendment  of  the  Constitution  of  the  United  States.  The  proper  proceed- 
ing would  be  to  lodge  a  complaint  in  due  form  against  him  and  issue 
process  thereon  for  his  detention. 

State  v.  Newman,  (1897)   96  Wis.  258,  power  to  bring  before  him  and   to  pun- 

71  N.  W.  438.  ish  persons  found  guilty  of  violating  the 

provisions  of  the  act,  is  not  invalid,  as 

A  statute  which  treats  of  the  issuance  the  statute  implies  that  if  the  goods  are 

of  search   warrants,  and   in   the   case  of  found  the  person  found  in  possession  shall 

seizure    thereunder    of    certain    property  be' brought  before  the  court  on   suitable 

found  in  the  possession  of  any  person,  and  process  and  not  upon  the  search  warrant 

provides   for   an    inquiry    in   the   circum-  State   v.  Hand   Brewing  Co.,    (1911)   32 

stances  of  such  possession,  by  the  magis-  R.  I.  56,  78  Atl.  499. 
trate  who  issued  the  search  warrant,  with 

q.  On  PitEA  of  Insanity. — A  statute  which  regulates  the  practice  on  a 
plea  of  insanity  by  a  person  charged  with  crime,  and  provides  that  "  The 
proceeding  shall  conform  to  those  prescribed  for  the  admission  of  the 
insane;  but  no  preliminary  statement  in  writing  shall  be  required/ '  affords 
due  process  of  law. 

Morgan  v.  State,  (1913)   179  Ind.  300,  101  N.  E.  36. 

r.  Grand  Jury — (1)  Method  of  Selecting  Grand  Jurors. —  Overruling  a 
motion  to  quash  an  indictment  charging  a  crime  committed  after  the  grand 
jury  was  impanelled,  the  object  of  which  motion  by  the  defendant  was  to 
avail  himself  of  the  limitation  of  age  of  grand  jurors  prescribed  by  the 
statute,  two  of  whom  were  over  the  age  limit,  and  to  avoid  the  part  of  the 
statute  which  provides  that  the  exception  on  that  ground  must  be  taken 
•before  the  jury  is  sworn,  does  not  deprive  the  defendant  of  due  process  of 
law. 

Lang  v.  New  Jersey,  (1908)  209  U.  &  467,  28  S.  Ct.  594,  62  U.  &  (L.  «L)   894. 

(2)  Number  of  Grand  Jurors. —  The  provision  of  the  Federal  Constitu- 
tion that  no  person  shall  be  deprived  of  life  or  liberty  without  "  due  pro©- 
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ess  of  law  "  does  not  prohibit  a  state  from  authorizing  a  grand  jury  con- 
sisting of  less  than  the  common-law  number  of  jurors. 

Parker  r.  People,  (1889)  13  Colo.  165,  six  nor  more  than  nine  persons  does  not 
21   Pac.  1120,  4  L.  R.  A.  803.  deny  the  "due  process  of  law"  guaran- 

teed by  the  Fourteenth  Amendment  of  the 

The  provision  of  the  Virginia  code  that  Federal  Constitution.  Hausenfluck  v. 
a  grand  jury  shall  consist  of  not  less  than       Com.,    (1889)    85  Va.   702,   8  S.   E.   683. 

&.  Kecetving  Plea  op  Guilty  Before  Indictment. — A  statute  authoriz- 
ing a  plea  of  guilty  of  a  felony  to  be  received  before  indictment  found,  does 
not  violate  this  amendment. 

Com.  f.  Francies,   (1915)   250  Pa.  St.  496,  95  Atl.  527. 

t.  Indictments  and  Informations — (1)  Sufficiency  of  Indictment, —  No 
question  of  repugnancy  to  the  Federal  Constitution  can  be  said  fairly  to 
arise  when  the  inquiry  of  the  state  courts  is  directed  to  the  sufficiency  of  an 
indictment  in  the  ordinary  administration  of  criminal  law,  and  the  statutes 
authorizing  the  form  of  indictment  pursued  are  not  obviously  violative  of 
the  fundamental  constitutional  principles. 

Caldwell   r.   Texas,    (1891)     137    U.   S.  degree  is  for  the  state  court  to  determine. 

698,    11    S.    Ct.    224,    34   U.    S.    (L.    ed.)  Bergemann  v.  Backer,    (1895)    157  U.   S. 

816.      See    also    Barrington    t?.    Missouri,  656,  15  S.  Ct.  727,  39  U.  S.   (L.  ed.)   845. 

(1907)    205  U.  S.  483,  27  S.  Ct.  582,  51  See  also  In  re  Robertson,    (1895)    156  U. 

U.    S.     (L.    ed.)     890;    State    v.    Brown,  g.   183,  15  S.  Ct.  S24,  39  U.  S.    (L.  ed.) 

(1915)     170  N.   E.    714,   86   S.    E.    1042;  389. 
White  v.  State,   (1915)   23  Wyo.  130,  147 

Pac.  171,  148  Pac.  342.  Where  a  bill  of  particular!  may  be  de- 
manded as  of  right,  there  is  no  denial 

Short  forms  of  indictment. —  A  statute  of.  due  process  of  law  by  an  indictment 

setting   forth   short   forms  of  indictment  for  murder  following  the  statutory  form 

is    valid.      Com.   v.   Farmer,    (1914)    218  which   does   not    describe   the   means   by 

Mass.  507,  106  N.  E.  150.  which  the  homicide  was  committed.    Com. 

i\  Jordan,   (1911)    207  Mass.  259,  93  N. 

Whether     an     indictment     sufficiently  E.  809. 
charges  the  crime  of  murder  in  the  first 

(2)  Validating  Court  Proceedings  on  Invalid  Indictments. — A  statute 
purporting  to  confirm  and  make  valid  court  proceedings  on  indictments 
found  by  a  grand  jury  not  legally  drawn,  impaneled,  and  sworn,  is  in  con- 
travention of  section  1  of  the  Fourteenth  Amendment  of  the  Constitution 
as  depriving  persons  of  liberty  without  due  process. 

State  v.  Doherty,    (1872)    60  Me.- 504. 

(3)  Prosecution  of  Felonies  by  Information. — An  indictment  or  pre- 
sentment by  a  grand  jury,  as  known  to  the  common  law  of  England,  is  not 
essential  to  due  process  of  law  when  applied  to  prosecutions  for  felonies. 
The  substitution  of  a  presentment  or  indictment  by  a  grand  jury  of  the 
proceeding  by  information  without  examination  and  commitment  by  a 
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magistrate,  certifying,  to  the  palpable  guilt  of  the  defendant,  with  the  right 
on  his  part  to  the  aid  of  counsel  and  to  the  cross-examination  of  witnesses 
produced  for  the  prosecution,  is  due  process  of  law. 


Hurtado  v.  California,  (1884)  110  U.  S. 
520,  4  S.  Ct.  Ill,  292, 28  U.  S.  (L.ed.)  232. 
See  also  Graham  v.  West  Virginia,  (1912) 
224  U.  S.  616,  32  S.  Ct.  583,  56  U.  S. 
(L.  ed.)  917;  Maxwell  t>.  Dow,  (1900) 
176  U.  S.  602,  20,  S.  Ct.  448,  494,  44 
U.  S.  (L.  ed.)'  697;  Hodgson  v.  Vermont, 
(1897)  168  U.  S.  272,  18  S.  Ct.  80,  42 
U.  S.  (L.  ed.)  461;  Talton  v.  Mayes, 
(1896)  163  U.  S.  382,  16  3.  Ct.  986, 
41  U.  S.  (L.  ed.)  196;  McNulty  v. 
California,  (1893)  149  U.  S,  648,  13  S. 
Ct.  959,  37  U.  S.  (L.  ed.)  882;  Williams 
v.  Hert,  (1901)  110  Fed.  168;  State  v. 
Boswell,  (1885)  104  Ind.  541,  4  X.  E.  675; 
In  re  McNaught,  (1909)  1  Okla.  Crim. 
.528,  99  Pac.  241 ;  State  v.  Ju  Nun,  ( 1908) 
63  Ore.  1,  97  Pac.  96,  98  Pac.  513;  State 
v.  Tucker,  (1890)  36  Ore.  291,  61  Pac. 
894,  51  L.  B.  A.  246. 

Under    Philippine    BUI    of    Rights.— 

Ocampo  t?.  U.  S.,  (1914)  234  U.  S.  91, 
34  S.  Ct.  712,  58  U.  S.  (L.  ed.)  1231; 
Dowdeli  t?.  U.  S.,  (1911)  221  U.  S.  325, 
31  S.  Ct.  690,  56  U.  S.  (L.  ed.)  753. 

The  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  was  not 
adopted  until  after  several  states  of  the 
Union  had  made  provision  for  prosecut- 
ing public  offenses  by  information,  and 
practically  dispensing  with  the  grand 
jury  system,  and  after  the  validity  of 
such  constitutional  and  statutory  pro- 
visions had  been  affirmed  by  decisions  of. 
the  courts  of  the  respective  states  in 
which  they  were  adopted.  If  an  indict- 
ment or  presentment  of  a  grand  jury  is 
essential  to  "due  process  of  law,"  within 
the  meaning  of  that  phrase  as  used  in 
the  Fourteenth  Amendment,  then  all  of 
the  states,  including  those  above  referred 
to,  which  had  theretofore  enacted  laws 
providing  for  prosecutions  by  informa- 
tion, are  alike  prohibited  from  proceed- 


ing in  that  manner  against  persons 
charged  with  violations  of  state  law;  and 
yet,  in  the  twenty-five  years  since  the 
adoption  of  this  amendment,  it  has  not 
been  adjudged  in  a  single  case  by  any 
court  that  it  has  annulled  or  abrogated 
the  laws  providing  for  that'  mode  of  pro- 
ceeding. In  re  Humason,  (1891)  46  Fed. 
389. 

The  design  of  this  amendment  was  not 
to  confine  the  states  to  a  particular  mods 
of  procedure  in  judicial  proceedings  and 
prohibit  them  from  prosecuting  for  fel- 
onies by  information,  instead  of  by  indict- 
ment, if  they  chose  to  abolish  the  grand 
jury  system.  And  the  words  "due  pro- 
cess of  law,"  in  this  amendment,  do  not 
mean  and  have  not  the  effect  to  limit 
the  powers  of  the  state  governments  to 
prosecutions  for  crimes  by  indictments, 
but  these  words  do  mean  law  in  its  regu- 
lar course  of  administration  according  to 
the  prescribed  forms  and  in  accordance 
with  the  general  rules  for  .the  protection 
of  individual  rights.  Administration  and 
remedial  proceedings  must  change  from 
time  to  time  with  the  advancement  of 
legal  science  and  the  progress  of  society, 
and  if  the  people  of  the  state  find  it  wise 
and  expedient  to  abolish  the  grand  jury 
and  prosecute  all  crimes  by  information, 
there  is  nothing  in  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States  which  prevents  them  from  doing  so. 
Rowan  r.  State,  (1872)  30  Wis.  149, 

A  Washington  statute,  authorising  the 
prosecution  of  offenses  by  information,  is 
not  invalid  for  the  reason  that  it  author- 
izes the  prosecuting  attorney  to  institute 
a  prosecution  for  a  criminal  offense  with- 
out any  preliminary  hearing  or  investiga- 
tion or  a  finding  of  probable  cause,  /ft 
re  Humason,   (1891)   46  Fed.  390. 


A  state  constitution  which  declares  that  felonies  may  be  prosecuted  by  infer- 

mation  after  the  commitment  by  a  magistrate  is  self-executing,  and  a  prose- 
cution for  a  capital  felony  under  such  a  procedure  does  not  deny  due 
process  of  law. 


Davis  v.  Burke,  (1900)  179  U.  S.  403, 
21  S.  Ct.  210,  45  U.  S.  (L.  ed.)  249. 
See  also  Bolen  t\  Nebraska,  (1900)  176 
U.  S.  89,  20  S.  Ct.  287,  44  U.  S.  (L.  ed.) 
382,  affirming  (1897)  51  Neb.  581,  71 
N.  W.  444. 

By  leave  of  the  court.— A  state  consti- 


tutional provision  which  authorises  pros- 
ecution by  information  without  prelimi- 
nary examination  having  been  had,  where 
the  leave  of  the  court  is  first  obtained, 
is  not  a  deprivation  of  the  liberty  of  the 
citizen  without  due  process  of  law.  State 
v.  Brett,  (1895)  16  Mont  366,  40  Pac. 
873. 
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A  provision  in  the  California  constitu- 
tion providing  that  "  offenses  heretofore 
required  to  be  prosecuted  by  indictment 
shall  be  prosecuted  by  information,  after 
examination  and  commitment  by  a  magis- 
trate, or  by  indictment  with  or  without 
such  examination  and  commitment,  as 
may  be  prescribed  by  law,"  does  not  de- 
prive any  person  of  life  or  liberty  with- 
out due  process  of  law.  "This  proceed- 
ing, as  is  regulated  by  the  constitution 
and  laws  of  this  state,  is  not  opposed  to 
any  of  the  definitions  given  of  the  phrases 


'  due  process  of  law '  and  '  law  of  the 
land ' ;  but,  on  the  contrary,  it  is  a  pro- 
ceeding strictly  within  such  definitions, 
as  much  so  in  every  respect  as  in  a  pro- 
ceeding by  indictment.  It  may  be  ques- 
tionable whether  the  proceeding  by  in- 
dictment secures  to  the  accused  any  su- 
perior rights  and  privileges;  but  certainly 
a  prosecution  by  information  takes  from 
him  no  immunity  or  protection  to  which 
he  is  entitled  under  the  law."  Kalloch 
v.  Superior  Ct.,   (1880)   56  Cal.  220. 


(4)  Affidavit  to  Support  Information. — "  The  requirement  in  the  Four- 
teenth Amendment  of  due  process  of  law  does  not  take  up  the  special  pro- 
visions of  the  state  constitution  and  laws  into  the  Fourteenth  Amendment 
for  the  purposes  of  the  case,  and  in  that  way  subject  a  state  decision  that 
they  have  been  complied  with  to  revision  by  this  court.  French  v.  Taylor, 
199  U.  S.  274,  278;  Rawlins  v.  Georgia,  201  U.  S.  638,  639;  Burt  v.  Smith, 
203  U.  S.  129,  135.  For  this  reason,  if  for  no  other,  the  objection  that  the 
information  was  not  supported  by  an  affidavit  until  after  it  was  filed  can- 
not be  considered." 

Patterson  v.  Colorado,  (1907)  205  U.  S.  464,  27  S.  a.  556,  51  U.  S.  (L.  ed.)  879, 
10  Ann.  Cas.  689. 

(5)  Preliminary  Examination. —  It  is  not  necessary  that  an  information 
filed  by  a  prosecuting  attorney  should  have  been  preceded  by  the  arrest  or 
the  preliminary  arrest  of  the  accused. 

Lem  Woon  v.  Oregon,  (1913)  229  U.  S.  586,  33  S.  Ct.  783,  57  U.  S.   (L.  ed.)   1340: 


u.  Necessity  fob  Arraignment  and  Plea. —  Where,  after  arraignment 
on  an  information,  plea  of  not  guilty,  and  conviction,  a  new  trial  was 
awarded,  putting  the  defendant  on  trial  upon  an  amended  information 
without  arraignment  and  plea  thereon,  did  not  deny  due  process  of  law. 


Garland  t?.  Washington,  (1914)  232  U. 
S.  642,  34  S.  Ct.  456,  58  U.  S.  (L.  ed.) 
772,  wherein  the  court,  referring  to  and 
overruling  the  case  of  Crain  c.  U.  S., 
(1896)  162  U.  S.  625,  16  S.  Ct.  952, 
40  U.  S.  (L.  ed.)  1097,  said:  "Technical 
objections  of  this  character  were  un- 
doubtedly given  much  more  weight  form- 
erly than  they  are  now.  Such  rulings 
originated  in  that  period  of  English  his- 
tory when  the  accused  was  entitled  to  few 
rights  in  the  presentation  of  his  defense, 
when  he.  could  not  be  represented  by 
counsel,  nor  heard  upon  his  own  oath,  and 
when  the  punishment  of  offenses,  even  of 
a  trivial  character,  was  of  a  severe  and 
often  of  a  shocking  nature.  Under  that 
system,  the  courts  were  disposed  to  re- 
quire    that     the     technical     forms     and 


methods  of  procedure  should  be  fully  com- 
plied with.  But  with  improved  methods 
of  procedure  and  greater  privileges  to 
the  accused,  any  reason  for  such  'strict 
adherence  to  the  mere  formalities  of  trial 
would  seem  to  have  passed  away,  and  we 
think  that  the  better  opinion,  when  ap- 
plied to  a  situation  such  as  now  con- 
fronts us,  was  expressed  in  the  dissenting 
opinion  of  Mr.  Justice  Peckham,  speaking 
for  the  minority  of  the  court  in  the 
Crain  Case,  when  he  said  (p.  649)  : 
'  Here  the  defendant  could  not  have  been 
injured  by  an  inadvertence  of  that  na-' 
ture.  He  ought  to  be  held  to  have  waived 
that  which  under  the  circumstances  would 
have  been  a  wholly  unimportant  formal- 
ity. A  waiver  ought  to  be  conclusively 
implied  where  the  parties  had  proceeded 
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as  if  defendant  had  been  duly  arraigned, 
and  a  formal  plea  of  not  guilty  had  been 
interposed,  and  where  there  was  no  objec- 
tion made  on  account  of  its  absence  until, 
as  in  this  case,  the  record  was  brought 
to  this  court  for  review.  It  would  be 
inconsistent  with  the  due  administration 
of  justice  to  permit  a  defendant  under 
such  circumstances  to  lie  by,  say  nothing 
as  to  such  an  objection,  and  then  for  the 
first  time  urge  it  in  this  court.'  "  But 
see  Hack  t\  State,  (1910)  141  Wis.  346, 
124  N.  W.  492,  45  L.  R.  A.   (N.  S.)   664. 


The  manner  in  which  a  defendant  may 
be  arraigned  and  accused  by  state  laws 
is  a  matter  entirely  of  state  regulation. 
The  Constitution  of  the  United  States 
does  not  attempt*  in  any  way  to  say  how 
the  state  shall  regulate  its  procedure  in 
enforcing  its  own  laws.  There  is  there- 
fore no  deprivation  of  liberty  without  due 
process  of  law  by  a  proceeding  that  is  in 
conformity  with  the  state  law,  no  matter 
how  the  state  has  seen  fit  to  legislate  as 
to  procedure.  In  re  Krug,  (1897)  79 
Fed.  311. 


v.  Trial  by  Jury —  (1)  In  General. —  It  is  not  a  denial  of  a  right  pro- 
tected by  the  Constitution  of  the  United  States  for  a  state  court  to  refuse  a 
jury  trial  even  though  it  is  clearly  erroneous  to  construe  the  laws  of  the 
state  as  justifying  the  refusal. 


Iowa  Cent.  R.  Co.  v.  Iowa,  (1896)  160 
U.  S.  392,  16  8.  Ct.  344,  40  U.  S.  (L. 
ed.)  467.  See  also  New  York  Cent.  R. 
Co.  v.  White,  (1917)  243  U.  S.  188,  37 
S.  Ct.  247,  61  U.  S.  (L.  ed.)  667,  Ann. 
Cas.  1917D  629,  L.  R.  A.  1917D  1; 
Marvin  r.  trout,  (1905)  199  U.  S.  212,  26 
S.  Ct.  31,  50  U.  S.  (L.  ed.)  157;  Raymond 
0.  Chicago,  etc.,  R  Co.,  (1916)  233  Fed. 
239;  Loeb  v.  Jennings,  (1910)  133  Ga. 
796,  67  S.  E.  101,  18  Ann.  Cas.  376; 
State  v.  Kennard,  (1873)  25  La.  Ann. 
240;  State  v.  Moore,  (1899)  2  Penn. 
(Del.)  299,  46  Atl.  669;  Lace  v.  Smith, 
(1912)  34  R.  I.  1,  82  Atl.  268,  Ann.  Cas. 
1913E  945. 

If  the  selection  of  jurors  conforms  to 
local  law,  it  is  sufficient.  Coleman  v. 
State,   (1914)    141  Ga.  731,  82  S.  E.  228. 

Trial  by  jury  has  never  been  affirmed 
to  be  a  necessary  requisite  of  due  process 
of  law.  Maxwell  v.  Dow,  (1900)  176  U. 
S.  603,  20  S.  Ct.  448,  494,  44  U.  S.  (L. 
ed.)  597,  wherein  the  court  said:  "It 
appears  to  us  that  the  questions  whether 
a  trial  in  criminal  cases  not  capital  shall 
be  by  a  jury  composed  of  eight  instead  of 
twelve  jurors,  and  whether  in  case  of  an 
infamous  crime  a  person  shall  only  be 
liable,  to  be  tried  after  presentment  or 
indictment  of  a  grand  jury,  are  eminently 
proper  to  be  determined  by  the  citizens  of 
each  state  for  themselves,  and  do  not 
come  within  the  clause  of  the  amendment 
under  consideration,  so  long  as  all  per- 
sons within  the  jurisdiction  of  the  state 
are  made  liable  to  be  proceeded  against 
by  the  same  kind  of  procedure  and  to 
have  the  same  kind  of  trial,  and  the 
equal  protection  of  the  laws  is  secured 
to  them."  See  also  Ex  p.  Januszewski, 
(1912)    196  Fed.  123. 

That  a  state  cannot  deprive  a  person 
of  his  property   without   due   procras   of 


law  does  not  necessarily  imply  that  all 
trials  in  the  •  state  courts  affecting  the 
pioperty  of  persons  must  be  by  jury. 
Walker  v.  Sauvinet,  (1875)  92  U.  S.  92, 
23  U.  S.    (L.  ed.)    678. 

A  jury  trial  is  not  in  all  cases  essential 
to  due  process  of  law.  Equity  proceeds 
to  a  final  determination  of  the  most  im- 
portant rights  without  a  jury,  and  so  a 
statute  may  be  established  and  new  pro- 
ceedings be  carried  on  without  the  aid  of 
a  jury.  Montana  Co.  r.  St.  Louis  Min^ 
etc.,  Co.,  (1894)  152  U.  S.  171,  14  S.  Ct 
506,  38  U.  S.   (L.  ed.)   398. 

"  In  criminal  cases  due  process  of  law 
is  not  denied  by  a  state  law  which  dis- 
penses with  a  grand  jury  indictment  and 
permits  prosecution  upon  information, 
nor  by  a  law  which  dispenses  with  the 
necessity  of  a  jury  of  twelve,  or  unanim- 
ity in  the  verdict.  Indeed  the  require- 
ment of  due  process  does  not  deprive  » 
State  of  the  power  to  dispense  with  jury 
trial  altogether."  Jordan  r.  Massachus- 
etts, (1912)  225  U.  S.  167,  32  S.  Ct  651, 
56  U.  S.   (L.  ed.)   1038. 

The  action  of  jury  commissioners  in 
excluding  from  the  grand  and  petit  jury 
service  many  lawyers,  preachers,'  min- 
isters, doctors,  engineers,  firemen,  and 
dentists,  does  not  deny  a  person  put  on 
trial  any  rights  under  this  amendment. 
Rawlins  v.  Georgia,  (1906)  201  V.  S. 
638,  26  S>.  Ct.  560,  50  U.  S.  (L.  ed.)  899, 
5  Ann.  Cas.  783. 

The  direction  of  a  verdict  does  not 
violate  this  amendment.  Gray  t\  Moss 
man,   (1917)   91  Conn.  430,  99  Atl.  1062. 

Jury  trial  by  five  jurors. —  A  statutory 
provision  that  trial  by  jury  in  a  city 
criminal  court  shall  lie  by  juries  of  only 
five  is  not  a  denial  of  due  process  of  law. 
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Welborne  r.  Donaldson,   (1902)    115  Ga.  Failure  to  demand  jury  trial  a  waiver. 

563,  41  S.  £.  999.  —  It  is  competent  for  the  legislature  to 

provide  that  in  the  trial  of  violations  of 

Trial  by  "  court  *  not  a  denial  of  trial  city  ordinances  the  failure  of  the  accused 

by  jury. —  In  a  suit  under  a  statute  au*  to  demand  trial  by  jury  shall  be  a  waiver 

thorizing*  any  person  claiming  title  to  or  of    that    right.      Such "  a    statute    is   not 

interest  in  real  estate  to  bring  an  action  repugnant  to  the  Fourteenth  Amendment 

to  quiet  title,  and  providing  that  "  the  as  depriving  a  person  of  liberty  without 

court  shall  hear  the  several  claims  and  due  process  of  law.     In  re  Cox,    (1902) 

determine  the  rights  of  the  parties,"  it  129  Mich.  636,  89  N.  W.  440. 
was  held  that  the  word  "court"  meant 

the  tribunal  itself,  and  not  merely  the  Legislation  in  derogation  of  common- 
judge  as  distinguished  from  the  jury,  law  procedure. —  Legislation  which  seeks 
and  that  proceedings  under  the  Act  con-  to  deprive  an  owner  of  his. property  with- 
stituted  "  due  process  of  law  "  and  did  not  out  trial  by  jury  and  by  proceedings  not 
deprive  the  parties  of  their  constitutional  according  to  the  course  of  the  common 
right  to  a  jury  trial.  Miles  c.  Strong,  law  is  invalid.  Reed  a.  Wright,  (1849) 
(1896)   68  Conn.  273,  36  Atl.  55.  2  Greene   (la.)    15. 

As  to  instructions,  a  mere  statement  in  a  bill  of  exceptions  that  by  tb$ 
instructions  the  court  determined  the  degree  of  murder  of  which  the  jury 
should  find  the  defendant  guilty,  if  at  all,  the  defendant  was  denied  the 
right  of  trial  by  jury,  is  not  sufficient  of  itself  to  raise  a  federal  question 
with  sufficient  distinctness  to  give  the  Supreme  Court  jurisdiction  to  con- 
sider whether  there  has  been  a  violation  of  the  Fourteenth  Amendment. 

Thomas  r.  Iowa,   (1908)   209  U.  S.  258,  28  S.  Ct.  487,  52  U.  S.    (L.  ed.)    761  ~" 

(2)  Exclusion  of  Negroes  from  Jury. — A  motion  to  quash  an  indictment 
against  a  negro  should  be  sustained  where  it  appears  that  names  of  negroes 

,  were  excluded  from  the  jury  box,  as  the  trial  would  not  be  a  trial  by  an 
impartial  jury  but  would  deprive  him  of  his  liberty,  and  perhaps  his  life, 
without  due  process  of  law.  . 

Farrow  r.  State,   (1908)   91  Miss.  509,  in  this,  the  said  jury  commission  did  not 

45  So.  619.  draw  a  negro  on  the  petit  jury  and,  there- 
fore,   he    was    discriminated    against    in 

A  motion,  in  arrest  of  judgment  on  the  violation   of  the   Fourteenth   Amendment 

ground  that  the  defendant  is  a  negro,  and  to  the  Federal  Constitution  of  the  United 

the  jury  commission  who  drew  the  grand  States  of  America,  comes  too  late  after 

jury  that  indicted  appellant,  and  the  jury  the  conviction.     Watts  v.   State,    (1914) 

that  tried  him  discriminated  against  him  75  Tex.  Crim.  330,  171  S.  W.  202.  ' 

(3)  For  a  Felony. — A  verdict  by  a  jury  is  not  the  essential  part  in  a 

t 
prosecution  for  a  felony,  and  a  state  statute  providing  that  if  one  indicted 

for  murder  shall  be  convicted  on  confession  in  open  court,  the  court  shall 
proceed  by  examination  of  witnesses  to  determine  the  degree  of  the  crime 
and  give  sentence  accordingly,  does  not  deprive  him  of  life  or  liberty  with- 
out due  process  of  law. 

Hallinger  v.  Davis,  (1892)    146  C-  S.  317,  13  S.  Ot.  105,  36  U.  S.   (L.  ed.)  986. 

(4)  Proceedings  for  Contempt. —  In  matters  of  contempt,  a  jury  is  not 
required  by  due  process  of  law. 
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Interstate    Commerce     Commission    v.  son  and  .by  counsel,  has  pleaded  and  fcai 

Brimson,  (1894)   154  U.  S.  489,  14  S.  Ct  been  tried  according  to  the  usual  pratice 

1125,   38  U.   S.    (L.  ed.)    1047,  reversing  in  such  cases,  shall  be  tried  by  a  jury. 

In  re  Interstate   Commerce  Commission,  State  v.  Shepard,    (1903)    177   Mo.  205, 

(1892)   53  Fed.  476.  76  S.  W.  79,  99  Am.  St.  Rep  624. 

The  summary  punishment  of  contempt  Not   in  presence  of  court  —  summary 

is  not  a  violation  of  the  due  process  of  commitment. —  A  commitment  for  an  al- 

law  clause  of  the  Federal   Constitution.  leged  contempt,  not  in  the  presence  of  the 

Eagan  v.  Lynch,   (1883)   3  Civ.  Pro.   (N.  court,  where  no  rule  to  show  cause  has 

Y.)   236.  been  issued,  no  notice  or  summons  has 

been    served,    and   no   hearing    was  had. 

Trial  by  jury. —  "Due  process  of  law"  was  an  act  of  the  state,  through  one  of 

does  not  require  that  a  person  regularly  her  judicial  officers,  and  in  violation. and 

charged    with    contempt    who    has    been  disregard  of  the  provisions  of  this  clause, 

brought  into  court,  has  appeared  in  per-  Em  p.  Strieker,  (1901)   109  Fed.  146. 

(5)  To  Establish  Equitable  Interest  in  Land. —  This  amendment  does 
iiot  prevent  a  state  from  giving  jurisdiction  to  a  court  of  equity  of  a  suit 
brought  by  the  owner  of  an  equitable  interest  in  land  to  establish  his  rights 
igainst  the  holder  of  the  legal  title,  as  depriving  the  holder  of  the  legal 
title  of  the  right  to  a  trial  by  jury  which  he  would  have  in  a  suit  at  law. 

Church  v.  Kelsey,  (1887)   121  U.  S.  283,  7  9.  Ct.  897,  30  U.  S.  (L.  ed.)  960. 

(6)  Issue  of  Insanity. —  When,  after  a  regular  conviction  and  sentence,  a 
suggestion  of  a  then  existing  insanity  is  made,  it  is  not  necessary,  in  order  to 
constitute  due  process  of  law,  that  the  question  so  presented  should  be  tried 
by  a  jury  in  a  judicial  proceeding  surrounded  by  jail  the  safeguards  and  the 
requirements  of  a  common-law  jury  trial,  when,,  by  the  state  law,  full  and 
adequate  administrative  and  quasi-judicial  process  is  created  for  the  pur- 
pose of  investigating  the  suggestion. 

Nobles  v.  Georgia,  (1897)  168  U.  S.  provided  for  by  a  Mississippi  statute,  do 
405,  18  S.  Ct.  87,  42  U.  S.   (L.  ed.)   515.       not  deprive  any  person  of  liberty  without 

due  process  of  law.     Fant  v.  Buchanan, 
Inquest  of  lunacy  by  a  jury  of  six,  as       (Miss.  1895)   17  So.  371. 

(7)  Trial  by  Struck  Jury. —  Trial  by  a  struck  jury,  when  authorized  by  a 
statute  valid  under  the  constitution  of  the  state,  is  due  process. 

Brown  v.  New  Jersey,  (1899)   175  U.  S.  176,  20  a  Ct  77,  44  U.  S.  <L.  ed.)   119. 

(8)  Alien  Juror. —  The  fact  that  one  of  the  jurors  who  tried  the  petition 
was  an  alien  is  not  a  denial  of  due  process  of  law. 

Kohl  i?.  Lehlback,   (1895)   160  U.  S.  302,  16  S.  Ct.  304,  40  U.  S.   (L.  ed.)   438. 

(9)  Proof  of  Sanity  of  Trial  Juror. — Where  a  person  has  been  con- 
victed and  has  made  a  motion  for  new  trial  on  the  ground  that  a  juror,  dur^ 
ing  the  trial  and  at  the  time  the  verdict  was  agreed  upon,  was  insane  and 
incompetent  to  act,  a  finding  by  the  court  that  the  juror  was  competent  to 
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Act,  made  upon  a  fair  preponderance  of  all  the  evidence,  did  not  deny  him 

due  process  of  law. 

Jordan  v.  Massachusetts,  (1912)  225  U.  S.  167,  32  S.  Ct.  661,  66  U.  a  (L.  ed.) 
1038. 

(10)  Trial  by  Military  Commission.— A  trial  by  a  military  commission, 
without  the  aid  of  a  jury,  of  civilians  charged  with  crime  after  a  proclama- 
tion by  the  Governor  that  a  state  of  war  exists,  does  not  deny  due  process 
ofi  law. 

In  re  Jones,  (191S)  71  W.  Va.  667,  77  8.  E.  1029,  Ann.  Gas.  1914C  31,  46  L.  R.  A. 

(N.  8.)    1030. 

(11)  Under  Juvenile  Delinquent  Act. — A  state  statute  to  regulate  the 
treatment  and  control  of  dependent,  neglected,  and  delinquent  children, 
is  not  invalid  because  trial  of  such  cases  by  jury  is  not  required  and  a  right 
of  appeal  is  not  given. 

Ea  p.  Januszewski,  (1912)   196  Fed.  123. 


w.  Former  Jeopardy. —  Whether  the  right  not  to  be  put  twice  in  jeopardy . 
of  life  or  limb  is  forbidden  in  state  courts  by  this  amendment,  quart. 


-  Drever  v.  Illinois,  (1902)  187  U.  S.  71, 
23  S.  Ct.  28,  47  U.  S.  (L.  ed.)  79,  wherein 
the  court  said :  "  If  the  due  process  of 
law  required  by  the  Fourteenth  Amend- 
ment embraces  the  guaranty  that  no  per- 
son shall  be  put  twice  in  jeopardy  of  life 
or  limb  —  upon  which  question  we  need 
not  now  express  an  opinion  —  what  wai 
said  in  U.  S.  v.  Perez,  (1824)  9  Wheat. 
(U.  S.)  579,  is  applicable  to  this  case 
upon  the  present  writ  of  error  and  is 
adverse  to  the  contention  of  the  accused 
that  he  was  put  twice  in  jeopardy." 

Without  considering  whether  the  Four- 
teenth Amendment  in  itself  forbids  a 
state  from  putting  one  of  its  citizens  in 
second  jeopardy,  the  court  held  that  there 
had  been  no  former  jeopardy  where  the 
jury  was  discharged  by  the  court  from 
giving  any  verdict  when  it  found  that 
there  was  a  reasonable  probability  that 
the  jury  could  not  agree.  Keerl  v. 
Montana,  (?909)  213  U.  S.  135,  29  8. 
Ct.  469,  53  U.  S.  (L.  ed.)  734.  See  also 
Brantley  v.  Georgia,  (1910)  217  U.  8. 
284,  30  S.  Ct  514,  54  U.  S.  (L.  ed.)  768. 

The  principle  of  the  common  law  that  no 
person  shall  be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy,  rec- 
ognised by  the  Fifth  Amendment  as  a 
restriction  upon  the  federal  government, 
is  also  within  the  scope  of  this  clause 
as  an  inhibition  on  the  states.  Ex  p. 
Ulrich,     (1890)    42    Fed.    587,    reversed 


(1890)  43  Fed.  661,  on  the  ground  that 
the  District  Court  had  not  jurisdiction, 
by  a  writ  of  habeas  corpus,  to  declare 
the  judgment  of  a  state  court  a  nullity. 
See  also  dissenting  opinion  of  Harlan, 
J.,  in  Hurtado  *.  California,  (1884)  110 
U.  S.  547,  4  S.  CL  HI,  292,  28  U.  8. 
(L.  ed.)  232. 

When  the  state  court  has  correctly 
decided  that  there  was  no  acquittal  in 
a  first  trial,  and  that  on  the  second  trial 
the  defendant  was  not  put  in  jeopardy 
for  the  second  time  for  the  same  offerm?, 
he  has  not  been  deprived  of  his  liberty 
without  due  process  of  law.  Shoener  v. 
Pennsylvania,  (1907)  207  U.  S.  188,  28 
S.  Ct.  110,  52  U.  S.   (L.  ed.)    163. 

A  discharge  of  the  jury  against  the  ob- 
jection of  defendant  after  the  trial  has' 
been  entered  upon,  and  after  several  ad- 
journments pending  the  hearing  and  trial 
of  another  case,  is  a  putting  in  jeopardy, 
and  the  defendant  cannot  be  tried  before 
another  jury  for  the  same  offense.  Em  p. 
Ulrich,  (1890)  42  Fed.  587,  reversed 
(1890)  43  Fed.  661,  on  the  ground  that 
the  District  Court  had  not  jurisdiction,  by 
a  writ  of  habeas  corpus,  to  declare  the 
judgment  of  a  state  court  a  nullity. 

New  trial  granted  on  verdict  of  man- 
slaughter.—  Where  a  person  under  indict- 
ment for  murder  is  convicted  of  voluntary 
manslaughter,  and  a  new  trial  is  granted 
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upon  his  motion,  he  can  be  put  upon 
trial  again  under  such  indictment  and 
convicted  of  murder  without  violating 
this  amendment.  Perdue  t\  State,  (1910) 
134  Ga.  300,  67  S.  E.  810;  Brantley  v. 
State,  (1909)  132  Ga.  573,  64  S.  E.  676, 
131  Am.  St.  Rep.  218,  16  Ann..  Cas.  1203, 
22  L.  R.  A.   (N.  S.)   959. 

Conviction  in  first  degree  after  reversed 
conviction  in  second. — The  provision  in"  a 
state  constitution  and  in  the  rules  of  the 


Supreme  Court  of  that  state,  thai  a  per- 
son who  has  been  tried  and  convicted  of 
murder  in  the  second  degree  on  an  indict- 
ment for  murder  in  the  first  degree,  which 
conviction  is  reversed  on  appeal  and  the 
cause  remanded  for  a  new  trial,  may  for 
the  second  time  be  put  on  trial  for  mur- 
der in  the  first  degree,  violates  no  pro- 
vision of  the  Fourteenth  Amendment 
State  v.  Goddard,  (1901)  162  Mo.  198, 
62  S.  W.  697. 


x.  Information  as  an  Habitual  Criminal. — A  statute  which  provides 
for  a  hearing  upon  information  on  the  question  whether  a  person  convicted 
of  crime  and  committed  to  the  penitentiary  has  been  previously  convicted 
and  punished  for  crime,  and  if  so  found  to  be  an  habitual  criminal  to  be 
sentenced  to  an  additional  or  increased  term  of  imprisonment,  does  not  put 
such  person  in  double  jeopardy. 

Graham  v.  West  Virginia,  (1912)  224  U.  S.  616,  32  S.  Ct.  583,  56  U.  &  (L.  ed.) 
917. 


y.  As  to  Witnesses  and  Evidence — (1)  Immunity  of  Witnesses.— 

.  Exemption  from  disclosure  as  a  witness  of  evidence  against  oneself  is  not 

guaranteed  by  the  Fourteenth  Amendment. 

the  state,  and  therefore  makes  it  im- 
material and  consequently  not  permis- 
sible to  ask  a  witness  in  relation  to 
matters  of  interstate  commerce,  which 
might  constitute  a  violation  of  the  Federal 
Antitrust  Act,  does  not  deprive  a  witness 
of  due  process  of  law,  which  the  statute 
provides  for  immunity  from  prosecution 
in  the  state  courts.  Jack  v.  Kansas, 
(1905)  199  U.  S.  372,  26  S.  Ct.  73,  50 
U.  S.    (L.  ed.)    234,  4  Ann.  Cas.  639. 


Twining    v.    New    Jersey,     (1908)  211 

U.  S.  78,  29  S.  Ct.  14,  53  U.  S.   (L.  ed.) 

97.      See   also   In   re   Tracy,    (1910)  177 
Fed.  532. 

A  state  antitrust  statute  which,  as 
construed  by  the  state  supreme  court, 
permits  a  witness  to  be  asked  only 
material  questions  relating  to  information 
regarding  any  alleged  violation  of  the 
statute    relating    to    transactions    within 


(2)  Enforcing  Production  of  Books  and  Papers. —  So  long  as  a  hearing 
is  given  before  any  proceeding  is  concluded  to  enforce  the  production  of 
books  and  papers,  due  process  of  law  is  afforded. 

Consolidated  Rendering  Co.  t\  Vermont,  (1907)  207  U.  S.  541,  28  S.  Ct  178,  52 
U.  S.   (L.  ed.)   327,  12  Ann.  Cas.  658. 

(3)  Requiring  Corporation  to  Produce  Books  and  Papers. —  A  statute 
under  which  a  corporation  may  be  punished  for  contempt  for  refusing  to 
produce  books  and  papers  relating  to  any  transaction  within  the  state  is 
not  invalid  when  the  proceedings  are  in  accordance  with  the  ordinary  mode 
prescribed  by  law  in  such  cases. 


In  re  Consolidated  Rendering  Co., 
(1907)  80  Vt.  55,  66  Atl.  790,  11  Ann. 
Cas.  1069. 

A  foreign  corporation  doing  business  in 
the    state   may    be    required    to    produce 


books  and  papers  though  they  may  not 
at  any  time  have  been  kept  within  the 
state.  Hammond  Packing  Co.  v.  Arkansas, 
(1<M)9)  21<2  U.  S.  322,  W  S.  Ct.  370,  53 
U.  S.   (L.  ed.)   530,  15  Ann.  Cas.  645. 
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(4)  Requiring  Production  of  Reports  of  Employees  and  Agents. —  An 
order  of  court  requiring  the  production  of  reports  made  to  a  plaintiff  cor- 
poration by  its  employees  and  agents  does  not  deny  due  process  of  law 
when  the  evidence  sought  to  be  obtained  in  the  case  was  relevant  on  the 
matters  put  in  issue  by  the  plaintiff's  complaint  and  the  order  imposed  no 
unreasonable  burden  upon  the  plaintiff. 

Horlick's  Malted  Milk  Co.  t>.  A.  Spiegel  Co.,  (1913)   155  Wis.  201,  144  N.  W.  272. 

(5)  Opportunity  to  Present  Evidence. —  Where  a  case  has  been  decided 
by  the  state  supreme  court  in  such  a  way  that  a  party  has  not  had  a  proper 
opportunity  to  present  his  evidence,  he  has  been  denied  due  process. 

Saunders  r.  Shaw,   (1917)  244  U.  S.  317,  37  S.  Ct.  638,  61  U.  S.   (L.  ed.)   1163. 

(6)  Inadequacy  of  Provision  for  Expenses  of  Witnesses. —  A  statute 
under  which  a  corporation  may  be  required  to  produce  books  and  papers  is 
not  invalid  because  it  provides  no  compensation  for  time,  trouble,  and 
expense  in  producing  documents  and  papers  in  other  states  and  bringing 
them  for  production  at  the  trial. 

In  re  Consolidated  Rendering  Co.,  (1907)  80  Vt.  55,  66  AtL  790,  11  Ann.  Cas.  1069. 

(7)  Imprisoning  Witness  Who  Fails  to  Oive  Recognizance. —  A  statute 
authorizing  an  examining  magistrate  to  commit  to  prison  a  witness  who 
refuses  to  enter  into  a  recognizance,  with  or  without  sureties,  for  his  appear- 
ance, is  not  unconstitutional  as  denying  due  process  of  law. 

In  re  Petrie,  (1895)   1  Kan.  App.  184,  40  Pac.  118. 

(8)  Commitment  for  Failing  to  Testify  Before  County  Attorney. —  One 
who  is  held  in  custody  and  imprisoned  by  virtue  of  a  commitment  issued 
by  the  county  attorney  committing  him  to  the  county  jail  for  refusing  to 
obey  a  subpoena  issued  by  the  attorney,  and  refusing  to  be  sworn  and  give 
testimony  before  him  in  proceedings  under  a  state  statute,  being  an  Act 
amendatory  to  an  Act  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors,  is  deprived  of  liberty  without  due  process  of  law. 

in    re    Ziebold,     (1885)     23    Fed.    791,  The    words    'due    process   of    law,'    then, 

wherein  the  court  said :     "  The  rules  and  must    be    directed    at    something    deeper 

forms    known    to    the    common    law,    in  than  the  mere  rules  and  forms  by  which 

judicial  proceedings  not  affecting  the  ulti;  courts    administer    the    law.      They    evi- 

mate  righto  of  the  party,  are  not  neces-  dently   were   intended   to   guarantee   and 

aarily  guaranteed  to  a  person  under  the  protect   some   real   and   substantial   right 

Constitution,  and  it  has  long  been  estab-  to  life,  liberty,  and  property  as  the  ulti- 

lished    that    the   remedial   process   of   the  mate  result,  and  probably  to  prohibit  any 

law   may   be   altered   at   the   will   of   the  arbitrary  and   oppressive  proceedings  by 

legislature,  so  it  does  not  impair  a  vested  which     the     individual     is     deprived     of 

rjgbt,   or  cut  off  the  remedy   altogether.  either." 
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(9)  Admission  of  Deposition  in  Criminal  Case. —  The  admission  of  a 
deposition  in  a  state  court  in  the  trial  of  a  criminal  action  does  not  take 
away  a  right  of  such  an  important  and  fundamental  character  as  to  deprive 
a  person  of  liberty  without  due  process  of  law. 

West  v.  Louisiana,  (1904)   194  U.  S.  262,  24  S.  Ct.  650,  48  U.  8.  (L.  ed.)  966. 

(10)  Refusal  of  Party  to  Give  His  Deposition. —  A  statute  providing 
that  if  a  party  to  a  suit  refuses  to  give  his  deposition  "  besides  being  pun- 
ished himself  for  a  contempt,  his  petition,  answer  or  reply  may  be  rejected," 
does  not  violate  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  nor  does  it  deny  the  defendant  due  process  of  law. 

Miles  i\  Armour,   (1912)  239  Mo.  438,  144  S.  W.  424. 

(11)  Cross-examination  by  State  of  Its  Own  Witness. — A  statute  author- 
izing the  party  introducing  a  witness  to  contradict  him  by  other  evidence 
and  to  show  that  he  has  made  at  other  times  statements  inconsistent  with 
his  present  testimony,  and  construed  to  give  the  state  the  right  to  cross- 
examine  its  own  witness  in  a  criminal  prosecution,  is  not  repugnant  to  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United  States  as  denying 
due  process  of  law  to  the  accused. 

State  r.  Bloor,   (1898)   20  Mont.  574,  62  Pac.  611. 

(12)  Failure  to  Bead  Evidence  to  Defendant  Who  Had  Not  Heard  It— 
Where  a  defendant,  through  almost  total  deafness,  had  not  heard  any  ot 
the  evidence,  the  failure  to  read  the  evidence  to  him  did  not  deprive  him 
of  his  liberty  without  due  process  of  law  so  as  to  violate  this  amendment 
Such  a  mode  of  trial  might  be  a  ground  of  exception  or  for  reversal  on 
appeal  without  exception,  but  the  omission  to  read  the  evidence  did  not 
affect  the  jurisdiction  of  the  court. 

Pelts  I?.  Murphy,  (1906)  201  U.  S.  123,  26  S.  Ct.  366,  50  U.  8.  (h.  ed.)  68*. 

(13)  Effect  of  Failure  to  Produce  Certain  Witnesses. —  An  Act  provid- 
ing that  when  a  defendant,  proceeded  against  under  its  terms,  is  notified 
to  produce  certain  witnesses  to  testify  as  required  by  another  section,  aud 
such  witnesses  fail  to  appear  and  testify,  the  defendant's  answer  or  other 
pleading  shall  be  stricken  out,  and  judgment  by  default  entered  against 
defendant,  relates  to  a  matter  of  procedure  and  practice  in  procuring  testi- 
mony in  trials,  and  does  not  deprive  the  defendant  of  due  process  withto 
the  Fourteenth  Amendment. 

Hammond  Packing  Co.  t>.  Slate,  (1907)  81  Ark.  519,  100  S.  W.  407,  1199,  126  A» 
St.  Kep.  1047. 
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(14)  Transcripts  of  Public  Records  as  Evidence. —  A  statute  providing 
that  "  all  transcripts  of  books  or  papers,  or  parts  thereof,  required  by  law 
to  be  kept  in  the  office  of  any  public  officer,  when  certified  by  the  proper 
custodian  thereof,  must  be  received  in  evidence  in  all  courts ;  and  it  is  hq 
objection  to  such  transcript  that  the  book  from  which  it  is  taken  is  a  copy 
of  office  books  belonging  to  the  United  States,"  is  not  in  violation  of 
section  1  of  the  Fourteenth  Amendment. 

Woodward  v.  State,  (1912)  5  Ala.  App.  202,  59  So.  688. 

(15)  On  Testimony  Taken  at  Former  Hearing. —  Due  process  of  law  docs 
not  forbid  a  hearing  upon  a  transcript  of  evidence  formerly  heard  in  court 
when  the  parties  assented  to  the  course. 

De  La  Rama  v.  De  La  Rama,   (1916)  exercise  of   ordinary  diligence,  does  not 

241   U.   S.   154,  36  S.  Ct.   518,  60  U.  S.  deny  the  equal  protection  and  due  proc- 

(L.  ed.)  932,  Ann.  Gas.  1915G  411.  ess    of    law,    guaranteed    by    the    Four- 
teenth Amendment  to  the  federal  consti- 

The  provision  of  section  829,  Kentucky  tution,    as    under    this    statute    there    is 

Statutes,  which  limits  the  evidence  to  be  no  failure  of  equal  protection,  and  "  due 

heard  in  the  Circuit  Court,  in  the  pro-  process "   is    always    had   when   a   party 

ceeding  to  enforce  a  reparation  award,  to  has  sufficient  notice  and  opportunity  to 

that    heard   before   the    commission    and  make    his    defense.      Louisville,    etc.,    R. 

such  as  the  court  shall  be  satisfied,  from  Co.  v.  Greenbrier  Distillery  Co.,    (1916) 

sworn    testimony,    could    not    have    been  170  Ky.  775,  187  S.  W.  296. 
produced   before  the  commission   by  the 


z.  Refusal  of  Court  to  Refer  to  Presumption  of  Innocence. — Refusal 
to  refer  to  the  presumption  of  innocence  in  a  charge  to  the  jury,  when  the 
court  charged  that  the  guilt  of  the  accused  must  be  shown  beyond  a  reason- 
able doubt,  and  also  explained  what  is  meant  by  the  term  "  reasonable 
doubt,"  which  charge  was  sustained  by  the  state  Supreme  Court,  is  not  a 
denial  of  due  process  of  law. 

Howard  t>.  Fleming,  (1903)   191  U.  S.  137,  24  S.  Ct  49J  48  U.  &  (L.  ed.)   121. 

al.  Judgment —  (1)  Judgment  by  De  Facto  Judge. —  When  by  a  state 
law,  at  the  time  of  the  trial  and  sentence  of  an  accused  person,  the  court  in 
which  he  was  tried  and  sentenced  was  a  court  de  jure,  and  the  judge  who 
tried  and  sentenced  him  was  at  least  judge  de  facto,  and  the  sentence  itself 
was  valid,  such  sentence  is  not  a  deprivation  of  liberty  without  due  process 
of  law. 

In  re  Manning,  (1891)  139  U.  8.  506,  and  the  person,  held  by  at  least  a  de  facto 
11  S.  Ct  624,  35  U.  S.   (L.  ed.)   264.  judge,  is  not  restrained  of  his  liberty  or 

adjudged    to    lose    his    life    without    due 

One   who    has    been    convicted    of    the      procean  of  law.    In  re  Ah  Lee*  (1849)   6 
offense  charged  against  him  in  a   court       Fed.  907* 
having  jurisdiction  of  the  subject-matter 
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(2)  Striking  Answer  and  Judgment  by  Default. —  The  striking  out  of  an 
answer  and  rendering  judgment  by  default  for  failure  to  produce  books 
and  papers  called  for,  is  not  a  deprivation  of  property  without  due  process 
of  law. 

Hammond  Packing  Co.  r.  Arkansas,  (1909)  212  U.  S.  322,  29  S.  Ct.  370,  53  U.  a 
<L,  ed.)   530,  15  Ann.  Cas.  645. 

(3)  Striking  Out  Pleading  for  Failure  to  Answer  Interrogatories.— 
A  statute  providing  that  if  a  party  refuse  to  attend  and  testify  at  the  trial, 
or  to  give  his  deposition,  or  to  answer  any  interrogatory  filed,  his  com- 
plaint, answer,  or  reply  may  be  stricken  out  and  judgment  taken  against 
him,  is  valid  if  the  refusal  to  attend  or  answer  is  to  be  treated  as  an  implied 
admission  of  the  facts  at  issue  on  his  part,  though  it  would  be  otherwise  if 
the  statute  is  to  be  construed  as  authorizing  the  striking  of  the  answer 
and  the  taking  of  judgment  by  default,  for  failure  to  answer  interroga- 
tories, solely  as  a  punishment  for  contempt,  and  without  any  regard  to  the 
substance  of  the  interrogatories,  or  the  nature  of  the  discovery  sought. 

Lawson  v.  Black  Diamond  Coal  Min.  condemning,  as  by  default,  in  order  to 
Co.,    (1906)    44  Wash.  26,  86  Pac.   1120.       punish  for  contempt,  is  a  denial  of  due 

process  of  law.    Hovey  i?.  Elliott,  (1897) 

As  punishment  for  contempt.— The  167  U.  S.  409,  17  S.  Ct.  841,  42  U.  8. 
striking  of  an  answer  from  the  files  and       (L.  ed.)  215. 

(4)  Giving  Resident  Citizen  Priority  Over  Nonresident  Alien. —  A  cor- 
poration of  a  foreign  country  is  not  denied  due  process  of  law  by  a  judg- 
ment dissolving  an  attachment  sued  out  by  such  corporation  on  a  fund 
within  the  state,  the  effect  of  which  if  sustained  would  have  been  to  remove 
the  fund  from  the  state,  when  a  citizen  of  the  state  claimed  an  interest  in  it 

Disoonto  Gesellschaft  v.  Umbreit,  (1908)  outside  the  state,  where  the  same  came 
208  U.  S.  570,  28  S.  Ct.  337,  52  U.  S.  in  conflict  with  the  rights  of  domestic 
(L.  ed.)  625,  wherein  the  court  said:  creditors  seeking  to  recover  their  debt* 
"  It  requires  very  great  ingenuity  to  per-  against  local  property.  This  is  the 
ceive  anything  in  this  treaty  provision  doctrine  in  force  as  against  natives  of 
applicable  to  the  present  case.  It  is  said  the  country  residing  in  other  states,  and 
to  be  found  in  the  right  of  citizens  of  it  is  this  doctrine  which  has  been  applied 
Prussia  to  attend  to  their  affairs  in  this  by  the  Supreme  Court  of  Wisconsin  to 
country.  The  treaty  provides  that  for  foreign  creditors  residing  in  Germany, 
that  purpose  they  are  to  have  the  same  In  short,  there  is  nothing  in  this  treaty 
security  and  protection  as  natives  in  the  undertaking  to  change  the  well-recogniwd 
country  wherein  they  reside.  Even  be*  rule  between  states  and  nations  which 
tween-  states  of  the  American  Union,  as  permits  a  country  to  first  protect  the 
shown  in  the  opinion  of  Mr.  Justice  rights  of  iU  own  citizens  in  local  prop- 
Brown  in  Security  Trust  Co.  v.  Dodd,  erty  before  permitting  it  to  be  taken  out 
Mead  &  Co.,  173  U.  S.,  supra,  it  havS  been  of  the  jurisdiction  for  administration  in 
the  constant  practice  not  to  recognize  favor  of  those  residing  beyond  theii 
assignments   for  the   benefit   of   creditors  borders." 

(5)  Imprisonment  Under  Void  Ordinance. — A  person  imprisoned  upon 
a  warrant  issued  under  a  void  law  is  deprived  of  his  liberty  without  due 
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process  of  law;  and  if  such  a  warrant  is  issued  by  a  person  deriving  his 
authority  from  the  state,  such  deprivation  is,  in  contemplation  of  the  Con- 
stitution, the  act  of  the  state. 

In  re  Lee  Tong,   (18S3)    18  Fed.  256. 

(6)  Authorizing  Jury  to  Prescribe  Penalty  or  Punishment. —  When  the 
General  Assembly  has  declared  an  act  either  a  crime  or  negligence  deserv- 
ing a  penalty  and  lias  prescribed  the  punishment  or  penalty  within  limits, 
not  less  or  more,  it  is  not  a  delegation  of  legislative  power  to  leave  to  the 
jury  the  fixing  of  the  extent  of  the  punishment  or  amount  of  the  pecuniary 
penalty,  within  the  prescribed  limits,  to  be  applied  to  the  particular  case, 
and  is  not  in  effect  an  attempt  to  deprive  appellant  of  its  property  without 
due  process  of  law. 

Young  r.  St.  Louis,  etc.,  R.  Co.,   (1910)   227  Mo.  307,  127  S.  W.  19. 

(7)  Indeterminate  Sentence  and  Parole. — An  indeterminate  sentence  and 
parole  act  does  not  deprive  a  person  of  liberty  without  due  process  of  law, 
who  has  been  twice  convicted  of  felony,  because  of  the  provision  "  that  no 
prisoner  who  has  been  twice  previously  convicted  of  a  felony  shall  be 
eligible  to  parole  under  the  provisions  of  this  act." 

Ughbanks  v.  Armstrong,  (1908)  208  U.  S.  481,  28  S.  Ct.  372,  52  U.  S.  (L.  ed.)  582. 

(8)  Punishment  of  Habitual  Criminal. —  A  statute  which  provides  for  a 
hearing  on  the  question  whether  a  person  convicted  of  crime  and  sentenced 
to  the  penitentiary  has  been  previously  convicted  and  punished  for  crime, 
and  if  so  found  to  be  an  habitual  criminal  to  be  sentenced  to  an  additional 
or  increased  term  of  imprisonment,  does  not  deprive  such  a  person  of  liberty 
without  due  process  of  law. 

Graham  v.  West  Virginia,  (1912)  224  U.  8.  616,  32  S.  Ct.  583,  56  U.  S.  (L.  ed.)  917. 

(9)  Fine  Against  Embezzler  of  Double  Amount  Taken. —  A  statute  pro- 
viding that,  on  the  conviction  of  a  person  charged  with  embezzlement,  a  fine 
double  the  amount  embezzled  shall  be  inflicted,  which  shall  operate  as  a 
judgment  against  the  estate  of  the  convict,  is  valid. 

Coffey  v.  Harlan  County,  (1907)  204  U.  S.  659,  27  S.  Ct.  305,  51  U.  S.  (L.  ed.)  666. 

(10)  Imposing  Fine  in  Action  Quo  Warranto. —  In  an  action  of  quo 
warranto  against  a  corporation  charged  with  misusing  its  license  to  do 
business  in  the  state,  in  which  a  judgment  of  ouster  was  rendered,  the  cor- 
poration was  not  deprived  vof  property  without  due  process  of  law  by  the 
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adjudication  also  of  a  fine  though  such  relief  was  not  prayed  for,  as  it 
was  put  upon  notice  by  the  statute  that  the  court,  on  proof  of  the  charge 
contained  in  the  information,  might  impose  a  fine,  and  that  it  afforded  an 
opportunity  to  offer  evidence  in  mitigation  or  reduction. 

Standard  Oil  Co.  t\  Missouri,  (1912)  224  U.  S.  270,  32  S.  Ct.  406,  66  U.  S.  (L.  ed) 
760,  Ann.  Cas.  1913D  936. 

(11)  Punishment  for  Escape. —  A  statute  which  provides  that  "  Every 
state  prisoner  confined  in  the  state  prison  for  a  term  le&s  than  for  life,  who 
escapes  therefrom,  is  punishable  by  imprisonment  in  the  state  prison  for  a 
term  equal  in  length  to  the  term  he  was  serving  at  the  time  of  such  escape; 
said  second  term  of  imprisonment  to  commence  from  the  time  he  would 
otherwise  have  been  discharged  from  said  prison,' '  does  not  deny  due 
process  of  law. 

Ex  p.  Mallon,  (1909)   16  Idaho  737,  102  Pac.  374,  22  L.  R.  A.   (N.  S.)    1123. 

(12)  Resentence  After  Serving  Part  of  Illegal  Sentence. —  One  who  has 
been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the 
person  and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 
a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be 
resentenced  if  it  turns  out  on  writ  of  error  brought  by  him  that  the  orig- 
inal sentence  was  unlawful,  and  in  so  doing  the  defendant  has  not  been 
deprived  of  his  liberty  without  due  process  of  law. 

:  Com.  u.  Murphy,  (1899)   174  Mass.  370,      chusetts,  (1900)   177  U.  a  166,  20  a  a 
54  N.   E.   860,  75  Am.   St.   Rep.   353,  48       639,  44  U.  S.  (L.  ed.)  711. 
L.  R.  A.  393.    Bee  also  Murphy  v.  Maasa- 

(13)  Method  of  Resentence  on  Affirmance  of  Judgment. —  Due  process 
of  law  does  not  require  that  the  accused  shall,  upon  the  affirmance  of  a 
judgment,  be  sentenced  anew  by  the  trial  court  or  be  present  when  the  day 
is  fixed  by  the  appellate  court  for  carrying  the  original  sentence  into  execu- 
tion. The  judgment  prescribing  the  punishment  is  not  vacated  by  the  writ 
of  error ;  only  its  execution  is  stayed  pending  proceedings  in  the  appellate 
court. 

Schwab  v.  Berggren,  (1892)   143  U.  S.  461,  12  S.  Ct  625,  36  U.  S.  (L.  ed.)  218. 

(14)  Excessive  Punishment. —  Legislation  and  judicial  action  of  the  state 
enforcing  it  can  only  be  interfered  with,  if  the  fines  imposed  are  so  grossly 
excessive  as  to  amount  to  a  deprivation  of  property  withoue  due  process 
of  law. 

Waters-Pierce  Oil  Co.  v.  Texas,  (1909)  A  sentence  of  fourteen   iears   for  the 

212  U.  S.  86,  29  S.  Ct.  220,  53  U.  S.  crime  of  perjury  cannot  be  held  to  be  so 
(L.  ed.)  417.  grossly  excessive  as  to  be  prohibited  by 


Amkot.  XIV,  sec.  1]  CONSTITUTION  670 

this*   Amendment   when    it   does   not  ex-  liberty  without  due  process  of  taw  or  in 

ceed    the    limit    prescribed    by    statute.,  denying  to  him   the  equal  protection  of 

Collins   v.   Johnston,    (1915)    237    U.    S.  the  laws." 
502,    35    S.    Ct.   649,   59   U.    S.    (L.   ed.) 

1071,  wherein  the  court  Baid:     "  To  es-  A  statute  which  provides  that  a  licensee 

tablish  appropriate  penalties  for  the  com-  who  sells  any  liquor  of  a  quality  other 

mission    of    crime,    and   to    confer    upon  than  that  of  a  sample  furnished  to  the 

judicial  tribunals  a  discretion  respecting  Secretary  of.  State  for  inspection  shall  be 

the  punishment  to  be  inflicted  in  partic-  fined  for  the  first  offense  $200,  and  for 

ular  cases,  within  limits  fixed  by  the  law-  each    subsequent   offense    $500,   does    not 

making   power,   are   functions   peculiarly  prescribe  fines  so  grossly  excessive  as  to 

belonging  to  the  several  States ;  and  there  amount  to  a  deprivation  of  property  with- 

is  nothing  to  support  the  contention  that  out  due  process  of  law.    State  t\  Burling- 

the  sentence  imposed,  in  this  case  violates  ton    Drug    Co.,    (1911)    84   Vt.   243,    78 

the  provisions  of  the  Fourteenth  Amend-  Ati.  882. 
ment  either  in  depriving  appellant  of  his 

(15)  Operation  of  Vasectomy  on  Criminal. —  A  statute  which  requires 

the  performance  of  vasectomy  on  criminals  twice  convicted  of  a  felony, 

without  a  proper  hearing  before  the  prison  board,  is  invalid  as  a  denial  of 

« 
due  process  of  law. 

Davis  v.  Berry,  ( 1914)  21ft  Fed.  413. 

bl.  Stating  Execution  of  Sentence. —  The  Federal  Constitution  neither 
grants  nor  forbids  to  the  governor  of  a  state  the  right  to  stay  the  execution 
of  a  sentence. 

Storti  v.  Massachusetts,  (1901)  183  U.  S.  142,  22  S.  Ct.  72,  46  U.  S.  (L.  ed.)  120. 

el.  Mode  of  Carrying  Out  Death  Sentence —  (1)  In  General. —  The 
question  whether  a  person  shall  be  executed  under  an  Act  of  the  state  legis- 
lature by  the  warden  of  the  penitentiary  or  under  the  law  As  it  stood  at  the 
time  of  his  trial  and  conviction,  by  the  sheriff,  involves  no  question  of  due 
process  of  law. 

Davis  *  Burke,  (1900)    179  U.  S.  404,  21  S.  Ct  210,  45  U.  S.   (L.  ed.)  249. 

(2)  Previous  Solitary  Confinement. —  When,  in  the  case  of  a  person  con- 
victed of  a  capital  offense,  the  statute  requires  the  court  to  sentence  the 
prisoner  to  solitary  confinement  for  three  months  next  preceding  the  date 
of  execution,  and  the  execution  of  the  sentence  has  been  reprieved  until  a 
later  date,  the  fact  that  the  prisoner  is  kept  in  solitary  confinement  after 
the  original  day  fixed  for  the  execution  of  the  sentence,  does  not  deprive 
the  prisoner  of  liberty  without  due  process  of  law. 

Rogers  r.  Peck,  (1905)  199  U.  S.  425,  26  S.  Ct.  87,  50  U.  S.  (L.  ed.)  256,  affirming 
Rogers  r.  Peck,  138  Fed.  961. 

(3)  At  Time  to  Be  Fixed  by  Governor. — A  statute  providing  that  a  death 
sentence  shall  be  carried  out  at  a  time  to  be  fixed  by  the  governor  of  the 
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plate  does  not  deprive  one  convicted  of  a  capital  felony  of  life  without  due 
process  of  law.  The  order  designating  the  stay  of  execution  is,  strictly 
speaking,  not  part  of  the  judgment  unless  made  so  by  statute,  and  the 
power  conferred  upon  the  governor  to  fix  the  day  of  infliction  is  no  more 
arbitrary  in  its  nature  than  the  same  power  would  be  if  conferred  upon 
the  court. 

Holden  ..  Minnesota,  (1890)  137  U.  S.  question  of  state  practice,  not  controlled 
495,  11  S.  Ct.  143,  34  U.  S.  (L.  ed.)   734.       by  the  Federal   Constitution.     Rogers  v. 

Peck,    (1905)    199  U.    S.   425,  26  8.  a 

Whether,    after   a    reprieve,    the    state      87,    50    U.    S.     (L.    ed.)    256,    affirming 
Supreme  Court  or  the  governor  should  fix       Rogers  «.  Peck,  138  Fed.  961. 
a   new   day    for    execution,    is    purely   a 

(4)  By  Electricity. —  The  infliction  of  the  death  penalty  by  the  applica- 
tion of  electricity,  provided  for  by  a  state  statute,  is  not  such  a  cruel  and 
unusual  punishment  as  to  deprive  a  citizen  of  life  without  due  process 
of  law. 

In  re  Kemmler,  (1890)   136  U.  S.  449,  10  S.  Ct.  930,  34  U.  S.   (L.  e<L)  519. 

(5)  Setting  Another  Date  After  Day  of  Execution  Passed. — Upon  con- 
viction of  a  capital  felony,  when  the  time  appointed  for  execution  has 
passed,  pending  an  appeal  to  the  Supreme  Court  of  the  state,  the  subse- 
quent appointment  of  another  day  by  the  state  court  and  the  issue  of  a 
death  warrant  in  accordance  with  state  statute' involves  no  violation  of  the 
Constitution. 

Craemer  v.  Washington,  (1897)  168  U.  &  130,  18  S.  Ct.  1,  42  U.  6.  (L.  ed.)  407. 

dl.  Extension  op  Time  to  File  Exceptions. — A  statute  authorizing  a 
court  to  grant  an  extension  of  time  to  file  exceptions  does  not  deny  due 
process  of  law. 

Cleveland,  etc.,  R.  Co.  t?.  Smith,  (1912)   177  Ind.  504,  97  N.  EL  164. 

el.  Appellate  Jurisdiction  and  Procedure — (1)  Bight  of  Appeal— 
The  right  of  appeal  is  not  essential  to  due  process  of  law. 

Reetz  v.  Michigan,    (1903)    188   U,    &  While  the  Fourteenth  Amendment  doe* 

508,    23    S.    Ct.    390,   47    U.    S.    (L.   ed.)  not  require  that  a  state  shall  provide  for 

563.       See    also    Standard     Oil     Co.     v.  an    appellate    review    in    criminal   cases 

Missouri,    (1912)    224    U.    S.   270,   32    S.  (McKane  v.  Durston,    (1894)    153  U.  S. 

Ct.  406,  56  U.  S.   (L.  ed.)   760,  Ann.  Cas.  684,  687,  14  S.  Ct.  913,  38  U.  8.  (L.  ed.) 

1913D   936;    Ex  p.   Januszewski,    (1912)  867;     Andrews    v.    Swartz,     (1895)     156 

196  Fed.   123;   Bearden  v.  Daves,   (1913)  U.  S.  272,  275,   15  S.  Ct  389,  39  U.  S. 

139  Ga.  635,  77  S.  E.  871.  (L.  ed.)  422;  Rogers  v.  Peck,  (1905)  199 

U.   S.   425,   435,   26   S.   Ct.  87,  50  U.  S. 

It   is  competent  for  the  stafe  to  pre-  (L.  ed.)   256;  Reetz  v.  Michigan,  (1903) 

scribe  the  procedure  and  conditions.    Lott  188   U.    S.    505,   508,   23   S.    Ct.   390.  47 

v.    Pittman,    (1917)    243    U.    S.    588,    37  U.  S.  ( L.  ed. )  563 ),  it  is  perfectly  obvioui 

S.  Ct.  473,  61  U.  S.   (L.  ed.)   915.'  that  where  such  an  appeal  is  provided  for, 
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and  the  prisoner  has  had  the  benefit  of 
it,  the  proceedings  in  the  appellate  tribu- 
nal are  to  be  regarded  as  a  part  of  the 
process  of  law  under  which  he  is  held 
in  custody  by  the  state,  and  to  be  con- 
sidered in  determining  any  question  of 
alleged  deprivation  of  his  life  or  liberty 
contrary  to  the  Fourteenth  Amendment. 
Prank  v.  Mangum,  (1915)  237  U.  S.  309, 
35  S.   Ct.  582,  59  U.  8.    (L.  ed.)    969. 

In  making  assessments  for  taxation. — 
It  is  not  essential  to  due  process  of  law 
in  making  assessments  for  taxation  that 
a  right  of  appeal  to  the  courts  should  be 
provided.  That  a  state  board  of  equaliza- 
tion meets  at  stated  times  regulated  by 
law,  and  all  parties  in  interest  had  the 
right  to  appear  before  the  board  and  to 
be  heard,  is  sufficient  to  meet  the  consti- 
tutional requirements  that  one  shall  not 
be  deprived  of  his  property  without  due 
process  of  law.  McLeod  v.  Receveur, 
(1896)    71   Fed.  458. 


On  fixing  rates  by  a  railroad  commis- 
sion, where  the  company  has  had  oppor- 
tunity to  be  heard,  there  is  no  denial  of 
due  process  of  law  by  failure  to  provide 
for  an  appeal  to  a  court  from  the  final 
order  of  the  commission.  Louisville,  etc., 
R.  Co.  v.  Siler,  (1911)    186  Fed.  176 

A  atatute  regulating  local  option,  elec- 
tions which,  after  providing  for  a  con- 
test of  such  election  by  five  legal  voters 
of  any  political  division  in  which  an 
election  shall  have  been  held  as  provided 
for  in  that  act,  provides:  "The  county 
court  shall  have  final  jurisdiction  to 
hear  and  determine  the  merits  of  such 
cases/'  and  so  denies  the  right  to  an 
appeal  from  the  judgment  of  the  county 
court,  is  valid.  Saylor  v.  Duel,  (1908) 
236  111.  429,  86  N.  E.  119,  19  L.  R.  A. 
(N.  S.)  377. 


An  appeal  from  a  judgment  of  conviction  is  not  a  matter  of  absolute  right, 
independently  of  constitutional  or  statutory  provisions  allowing  such  an 
appeal.  The  review  by  an  appellate  court  of  the  final  judgment  in  a  crim- 
inal case,  however  grave  the  offense  of  which  the  accused  is  convicted,  was 
not  at  common  law  and  is  not  now  a  necessary  element  of  due  process  of  law. 


McKane  v.  Durston,  (1894)  153  IX.  8. 
687,  14  S.  Ct.  913,  38  U.  S.  (L.  ed.)  867. 

The  failure  of  the  state  to  maintain  a 
county  appellate  court,  as  required  by  its 
constitution,  does  not  deprive  a  person 
charged  with  crime  of  due  process  of  law 
under  the  United  States  Constitution,  as 
the  state  has  the  right  to  determine  for 
itself  the  courts  in  which  crime  may  be 
prosecuted,  and  the  appellate  tribunals, 
if  any,  to  which  such  causes  may  be 
carried  for  review.  Rogers  v.  Peck, 
(1905)  199  U.  S.  425,  26  S.  Ct.  87,  50 
IX.  8.  (L.  ed.)  256,  affirming  Rogers  v. 
Peck,   138  Fed.  961. 

A  state  statute  which  does  not  provide 
that  an   appeal  from  an  order  directing 


its  execution  shall  of  itself  operate  to 
stay  its  execution  of  the  judgment,  is  not 
in  violation  of  the  Constitution  of  the 
United  States.  In  re  Durrant,  (1898) 
84  Fed.  319. 

Constitutional  amendment  fixing  juris- 
.  diction  of  cases  previously  appealed. —  An 
amendment  to  the  Missouri  constitution 
dividing  the  Supreme  Court  into  two  divi- 
sions and  giving  division  number  two  ex- 
clusive jurisdiction  of  criminal  cases  is 
not  in  conflict  with  the  Constitution  of 
the  United  States  as  denying  due  process 
of  law  because  of  its  application  to  cases 
which  had  been  appealed  prior  to  its 
adoption.  State  v.  Jackson,  (1891)  105 
Mo.  196,  16  8.  W.  333,  16  8.  W.  829. 


(2)  Rearranging  Jurisdiction  of  Appellate  Court — An  amendment  to 
a  state  statute  increased  the  number  of  the  Supreme  Court  judges  from 
five  to  seven,  and  provided  that  the  court  should  be  divided  into  two  divi- 
sions, to  be  known  respectively  as  division  number  one  and  division  number 
two,  of  which  divisions  the  one  known  as  number  two,  consisting  of  .only- 
three  judges  and  not  seven,  was  to  have  exclusive  jurisdiction  of  all  appeals 
m  criminal  cases.    It  was  held  that  this  amendment  did  not  deprive  one, 
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charged  with  having  committed  an  offense  before  its  adoption,  of  12e  with- 
out due  process  of  law. 

State  v.  Jackson,  (1891)   105  Mo.  198,  15  S.  W.  333,  16  &  W.  820. 


(3)  Establishment  of  Supreme  Court  Commission. —  A  statute  which 
creates  a  Supreme  Court  Commission,  under  which  the  commissioners  are 
not  judges  and  their  opinions  are  of  no  force  or  validity  until  examined 
and  approved  by  the  court,  is  valid. 

In  re  Supreme  Court  Com'rs,   (1910)    100  Neb.  426,  160  N.  W.  737. 

•••  (4)  Authority  of  Appellate  Court  to  Modify  Verdict. —  A  statute  pro-  ' 
vides  that  "  the  Supreme  Court  may  affirm,  reverse,  or  modify  any  judg- 
ment or  order  appealed  from,  and  may  direct  the  proper  judgment  or  order 
to  be  entered,  or  direct  a  new  trial  or  further  proceedings  to  be  had.M  The 
petitioner  had  been  tried  on  an  indictment  charging  the  crime  of  murder 
in  the  first  degree,  a  verdict  had  been  brought  in  finding  him  guilty  as 
Charged  in  the  indictment,  and  he  was  sentenced  to  death.  Upon  a  review 
of  the  case  the  Supreme  Court  of  the  state  considered  the  evidence  insuffi- 
cient to  warrant  a  conviction  of  the  crime  of  murder  in  the  first  degree, 
and  on  that  ground  reversed  the  judgment  of  the  Superior  Court;  but 
instead  of  setting  the  verdict  aside,  or  ordering  the  Superior  Court  to  do 
so,  the  Supreme  Court  ordered  that  said  verdict  stand,  and  remanded  the 
case  to  the  Superior  Court,  with  instructions  to  enter  a  new  judgment 
against  .the  petitioner,  adjudging  him  to  be  guilty  of  murder  in  the  second 
degree  and  to  proceed  thereon  in  accordance  with  law.  In  obedience  to 
such  instructions,  the  Superior  Court  adjudged  the  petitioner  to  be  guilty 
of  murder  in  the  second  degree,  and  sentenced  him  therefor  to  be  punished 
by  imprisonment  at  hard  labor  in  the  state  penitentiary  for  a  period  of 
twenty  years.  It  was  held  that  the  second  judgment  was  void,  and  the 
imprisonment  thereunder  was  without  due  process  of  law. 

In  re  Friedrich,  (1892)  51  Fed.  747,  proper  remedy,  and  on  this  ground 
refusing  the  writ  of  habeas  corpus  on  the  affirmed,  (1893)  140  U.  S.  70,  13  S.  Ct 
ground    that    a    writ    of   error   was   the      703,  37  U.  8.   (L.  ed.)  653. 

(5)  Affirmance  Regardless  of  Exceptions. —  A  state  constitutional  pro- 
vision declaring  that  when  the  whole  testimony  is  attached  to  the  bill  of 
exceptions,  the  Supreme  Court  shall  affirm  the  judgment  notwithstanding 
any  error  committed  during  the  trial,  if  it  shall  be  of  opinion  that  the 
judgment  appealed  from  was  such  as  should  have  been  rendered,  or  shall 
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direct  a  judgment  to  be  entered  if  it  is  of  opinion  that  it  can  determine 
what  judgment  should  have  been  entered  in  the. court  below,  is  valid. 

Obenchain  v.  Ransome-Crunimev  Cov  (1914)  69  Ore.  647,  138  Pac  1078,  139  Pac 
920;   Knight  c.  Beyers,    (1913)    70  Ore.  413,  134  Pac.  787. 

(6)  Dismissal  of  Writ  of  Error  on  Failure  of  Escaped  Convict  to  Bur- 
render. —  When  a  party  had  been  convicted  of  a  criminal  offense,  and, 
pending  a  hearing  of  a  writ  of  error  from  the  Supreme  Court  of  a  state, 
escaped  from  jail,  he  was  not  denied  due  process  of  law  by  an  order  of  the 
Supreme  Court  that  the  writ  of  error  be  dismissed  unless  he  should  within 
sixty  days  surrender  himself  to  custody,  or  should  be  captured  within  that 
time  so  as  to  be  subject  to  the  jurisdiction  of  the  court. 

Allen  v.  Georgia,  (1897)  166  U.  S.  138,  17  S.  Ct.  526,  41  U.  S.  (L.  ed.)  949. 

fl.  Liability  fob  Costs. —  The  question  what  costs  are  allowed  by  law, 
is  for  the  court  to  determine,  and  an  erroneous  judgment  of  what  the  law 
allows  does  not  deprive  a  party  of  due  process  of  law. 

Ballard  t\  Hunter,   (1907)   204  U.  S.  268,  27  S.  Ct.  261,  61  U.  S.   (L.  ed.)   461. 

gl.  Allowance  of  Attorney's  Fees. —  A  statute  providing  for  the 
recovery  of  reasonable  attorney's  fees  in  actions  on  small  claims  against 
all  classes  of  defendants,  individual  and  corporate,  does  not  deprive  a 
defendant  in  such  cases  of  property  without  due  process  of  law. 

Missouri,  etc.,  R.  Co.  ?.  Cade,  (1914)  complainant  and  defendant  to  be  paid  out 
233   U.   S.  642,   34  S.   Ct.   678,  68  U.   S.  .    of  the  common  fund,  where'  the  property 

(L.    ed.)    135;    Missouri,   etc.,   R.   Co.   v.  is  sold  for  partition,  and  taxed  as  cost 

Harris,   (1914)    234  U.  S.  412,  34  S.  Ct.  in  cases  where  the  property  is  partitioned 

790,    58   U.   S.    (L.   ed.)    1377,   L.   R.   A  in  kind,"  is  not  violative  of  the  Fourteenth 

1915E   942.  Amendment   to   the   Constitution    of    the 

United  States,  in  that  the  act  authorizes 

A    charter    of   a    corporation,   granted  the    application    of   a   common    fund    of 

peculiar    and    extraordinary    powers    in-  which    an   unoonsenting    party    is    part 

volving  the  invasion  of  the  property  rights  owner,  to  the  payment  of  attorney's  fees, 

of  others,  does  not  deny  due  procesB  of  not   contracted   for  by  the  unoonsenting 

law,  by  a  provision  therein  that,  in  actions  party,  and  therefore  deprives  such  uncon- 

for    the   recovery   of  damages   caused   by  senting  party  of  his  property  without  due 

the  construction  and  maintenance  of  the  process  of  law.     Scott  v.  Marley,   (1911) 

proposed  works,  the  plaintiff  may  recover  124  Tenn.  388,  137  S.  W,  492. 
an  attorney's  fee.     Gentleman  v.  Chicago 

Sanitary  Diet.    (1913)    260  111.  317,   103  In    an    action    to    foreclose    a    sewer 

N.  £.  234.  assessment,  the  allowance  of  an  attorney's 

fee  does  not  violate   this  clause.     Pitts- 

A  statute  providing  that  in  all  partition  burg,  etc.,  R.  Co.  v.  Schmuck,  (1913)   181 

cases   "  the   court  may  in   its   discretion  Ind.  323,  103  N.  B.  325. 
order  the  fees  of  the  attorneys  for  the 

8.  Notice  and  Opportunity  to  Be  Heard  —  a.  In  General. —  This  clause 
does  not  necessitate  that  the  proceedings  in  a  state  court  should  he  by  a 
particular  mode,  but  only  that  there  shall  be  a  regular  course  of  proceed- 
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ings,  in  which  notice  is  given  of  the  claim  asserted,  and  an  opportunity 
afforded  to  defend  against  it.  If  the  essential  elements  of  full  notice  and 
an  opportunity  to  defend  were  present,  the  United  States  Supreme  Court 
will  accept  the  interpretation  given  by  the  state  court  as  to  the  regularity 
under  a  state  statute  of  the  practice  pursued  in  a  particular  case. 


Simon  v.  Craft,  (1901)  182  U.  S.  436, 
21  S.  Ct.  836,  45  U.  S.  (L.  ed.)  1165. 
See  also  Holmes  v.  Conway,  (1916)  241 
U.  S.  624.  36  S.  Ct.  681,  60  U.  S.  (L. 
ed.)  1211;  Frank  v.  Man#um,  (1915)  237 
U.  S.  309,  35  S.  Ct.  582,  59  U.  S.  (L.  ed.) 
969;  Standard  Oil  Co.  v.  Missouri,  (1912) 
224  U.  S.  270,  32  S.  Ct.  406,  56  U.  S. 
(L.  ed.)  760,  Ann.  Cas.  1913D  936;  Jacob 
v.  Roberts,  (1912)  223  U.  S.  261,  32 
S.  Ct.  303,  56  U.  S.  (L.  ed.)  429;  Hooker 
t>.  Los  Angeles,  (1903)  188  U.  S.  318, 
23  S.  Ct.  305,  47  U.  S.  (L.  ed.)  487,  63 
L.  R.  A.  471;  Iowa  Cent.  R.  Co.  v.  Iowa, 
(1896)  160  U.  S.  393,  16  S.  Ct.  344,  40 
U.  S.  (L.  ed.)  467;  King  Tonopah  Min. 
Co.  '  v.  Lynch,  (1916)  232  Fed.  485; 
Wilmington  City  R.  Co.  v.  Taylor,  (1912) 
198  Fed.  159;  Indianapolis  r.  Holt,  (1900) 
155  Ind.  222,  57  N.  E.  966,  988,  1100; 
Rouse  r.  Donovan,  ( 1895 )  104  Mich.  234, 
62  N.  W.  359,  58  Am.  St.  Rep.  457,  27 
L.  R.  A.  577;  State  t\  Billings,  (1893) 
55  Minn.  467,  57  N.  W.  206,  794,  43 
Am.  St.  Rep.  525;  Chicago,  etc.,  R.  Co. 
v.  State,  (1896)  47  Neb.  549,  66  N.  W. 
624,  53  Am.  St.  Rep.  557,  41  L.  R.  A. 
481;  Stuart  t\  Palmer,  (1878)  74  N.  Y. 
183;  Phillips  v.  Postal  Tel.  Cable  Co., 
(1902)  130  N.  C.  513,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868;  Edwards  v.  Cheyenne, 
(1912)  19  Wyo.  110,  114  Pac.  677,  122 
Pac.  900. 

See  infra y  p.  889,  Taxation  —  Notice 
and  Opportunity  to  be  Heard. 

The  essential  elements  of  due  process 
of  law  are  notice  and  opportunity  to  de- 
fend. In  determining  whether  such  rights 
have  been  denied,  the  courts  are  governed 
by  the  substance  of  things  and  not  by 
mere  form.  Simon  v.  Craft,  (1901)  182 
U.  S.  436.  21  S.  Ct.  836.  45  U.  S.  (L.  ed.) 
1165. 

Due  process  of  law  is  a  regular  course 
of  judicial  proceedings,  of  which  parties 
to  be  affected  are  entitled  to  notice,  and 
in  which  they  may  be  heard.  An  Act  of 
the  legislature  is  not  such  due  process,  and 
in  the  taking  of  property  by  such  an 
Act  the  state  would  be  depriving  the  per- 
son entitled  to  the  property,  of  the  prop- 
erty, contrary  to  the  Fourteenth  Amend- 
ment, Ball  v.  Rutland  R.  Co.,  (1899) 
93  Fed.  517. 

The  essential  elements  of  due  process 
of  law  are  notice  and  opportunity  to  de- 


fend, and,  in  determining  whether  such 
rights  are  denied,  the  courts  are  governed 
by  the  substance  of  things  and  not  by 
mere  form.  Montgomery  Bank.  etc..  Co. 
v.  Walker,  (1913)  181  Ala.  368,  61  S.  £. 
951. 

The  due  process  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States  does  not  control  mere 
forms  of  procedure  in  state  courts  or 
regulate  practice  therein.  All  its  require- 
ments are  complied  with,  provided  in  the 
proceedings  which  are  claimed  not  to  have 
been  due  process  of  law  the  person  con- 
demned has  had  sufficient  notice  and 
adequate  opportunity  has  been  afforded 
him  to  defend.  Louisville,  etc.,  R.  Go. 
v.  Schmidt,  (1900)  177  U.  S.  230,  20  S. 
Ct.  620,  44  U.  S.  (L.  ed.)  747;  Illinois 
Cent.  R.  Co.  t>.  Paducah  Brewery  Co., 
(1914)    157  Ky.  357,  163  S.  W..  239. 

The  Fourteenth  Amendment  in  no  way 
undertakes  to  determine  by  what  process 
legal  •  rights  may  be  asserted  or  legal 
obligations  be  forced,  provided  the  method 
of  procedure  adopted  for  these  purposes 
give*  reasonable  notice  and  accords  fr.ir 
opportunity  to  be  heard  before  the  issues 
are  decided.  Missouri,  etc.,  R.  Co.  v. 
Mitcham,  (1909)  57  Tex.  Civ.  App.  134, 
121  S.  W.  871. 

In  criminal  prosecutions  the  organic 
guaranties  of  due  process  of  law  are  satis- 
fied where  sufficient  notice  of  the  accusa- 
tion and  an  -adequate  opportunity  to  de- 
fend are  afforded  in  a  proper  tribunal  on 
a  charge  made  under  a  valid  statute  as 
in  this  case.  Butler  v.  Perry,  (1914) 
67  Fla.  405,  66  So.  150. 

Where  a  party  has  appeased  and  been 
heard  in  a  proceeding  there  is  no  color  for 
his  contention  that  he  has  been  deprived 
of  his  property  without  due  process  of 
law.  Lvnde  v.  Lvnde,  (1901)  181  U.  S. 
186,  21  S.  Ct.  555*.  45  U.  S.  (L.  ed.)  810. 

No  express  provision  for  judicial  review. 
— A  statute  providing  for  special  local  tax 
elections  is  not  invalid  because  there  is 
no  express  provision  therein  for  contesting 
the  election,  as  the  power  to  test  the 
constitutionality  of  the  Act  or  of  any  of 
its  provisions  is  one  inherently  in  the 
courts.  Coleman  v.  Board  of  Education, 
(1908)   131  Ga.  643,  63  3.  E.  41. 
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Opportunity  to  make  particular  defense. 
—  One  who  has  voluntarily  appeared  in  a 
case  and  actively  conducted  the  defense 
cannot  be  held  to  have  been  denied  by  the 
courts  of  the  state  of  the  right  to  make 
a  defense  which  was  never  presented. 
Louisville,  etc.,  R.  Co.  v.  Schmidt, 
(1900)  177  U.  S.  238,  20  S.  Ct.  620,  44 
U.  S.  (L.  ed.)  747,  wherein  the  court  said: 
"  This  court  cannot  be  called  upon  to  con- 
jecture that  defenses  existed  which  were 
not  made,  and  to  decide  that  proceedings 
in  a  state  court  have  denied  due  process 
of  law  because  defenses  were  denied, 
when  they  were  not  presented.  And 
especially  must  that  be  so  where  the  court 
of  last  resort  of  the  state,  on  review  of 
all  the  proceedings,  has  held  that  full 
opportunity  to  make  every  defense  was 
afforded."  Affirming  Schmidt  v.  Louis- 
ville, etc.,  R.  Co.,  (1896)  99  Ky.  143,  35 
S.   W.   135,  36  S.  W.  168. 

Withdrawal  of  counsel. —  By  the  with- 
drawal of  counsel,  for  insufficient  cause, 
upon  a  dispute  with  a  public  service 
commission,  from  an  investigation  by  the 
commission  into  the  reasonableness  of 
rates  charged  for  natural  gas,  the  gas 
company  has  not  been  denied  an  oppor- 
tunity to  be  heard.  Manufacturers' 
Light,  etc.,  Co.  1?.  Ott,  (1914)  215  Fed. 
940. 

Imprisonment  in  city  workhouse  with- 
out hearing. —  A  city  charter  which  makes 
the  term  of  the  imprisonment  of  a  per- 
son, committed  for  intoxication  to  the  city 
workhouse,   depend,  primarily,  upon  the 


decision  of  the  superintendent  of  the  city 
workhouse,  made  upon  an  "  examination 
and  inspection  "  of  the  person  committed, 
as  to  whether  she  is  identical  with  a 
former  prisoner,  and,  finally,  upon  the 
decision  of  the  same  question  by  the  city 
commissioner  of  correction,  made  from  the 
records  upon  a  written  descriptive  state- 
ment of  the  prisoner  transmitted  by  the 
superintendent  of  the  city  workhouse,  and 
which  permits  this  determination  to  be 
made  without  notice  to  the  prisoner  or 
opportunity  afforded  her  to  be  heard,  vio- 
lates the  due  process  of  law  clause  of  the 
Federal  Constitution.  Matter  of  Kenny, 
(1898)  23  Misc.  9,  49  N.  Y.  S.  1037, 
affirmed  (1898)  30  App.  Div.  624,  53 
N.  Y.  S.  1111. 

The  Forcible  Entry  and  Detainer  Act  of 
Washington,  by  which  it  is  provided  that 
a  tenant  of  real  property  for  a  term  less 
than  life  is  guilty  of  unlawful  detainer 
when  he  holds  over  or  continues  in  pos- 
session, in  person  or  by  subtenant,  of  the 
property  or  any  part  thereof,  after  the 
expiration  of  the  term  for  which  it  is  let 
to  him;  that  in  all  cases  where  real  prop- 
erty is  leased  for  a  specified  term  or 
period,  by  express  or  implied  contract, 
whether  written  or  by  parol,  the  ten- 
ancy shall  be  terminated  without  notice 
at  the  expiration  of  such  specified  term  or 
period,  does  not  deny  "  due  process  of 
law,"  within  the  prohibition  of  the  Four- 
teenth Amendment  of  the  Federal  Consti- 
tution. Morris  t>.>  Healy  Lumber  Co., 
(1903)   33  Wash.  451,  74  Pac.  662. 


Extra-official  or  casual  notice,  or  a  hearing  granted  as  a  matter  of  favor 
or  discretion,  cannot  be  deemed  a  substantial  substitute  for  the  due  process 
of  law  that  the  Constitution  requires. 

Cox  r.  Armour  Fertilizer  Works,  (1915)  237  U.  a  413,  35  a  Ct.  625,  59  U.  8. 
(L.  ed.)   1027. 

Same  result. —  To  one  who  protests  against  the  taking  of  his  property 
without  due  process  of  law,  it  is  no  answer  to  say  that  in  his  particular 
case  due  process  of  law  would  have  led  to  the  same  result  because  he  had 
no  adequate  defense  upon  the  merits. 

Cox  v.  Armour  Fertilizer  Worksi  (1915)  237  U.  a  413,  35  S.  Ct.  605,  59  U.  S. 
(Lr.  ed.)  1027. 


6.  Reasonable  Notice. —  A  state  statute  providing  for  the  service  of 
process  by  giving  five  days*  notice,  exclusive  of  the  day  of  service  and  of 
the  return  day,  is  not  a  reasonable  notice  in  the  case  of  a  nonresident  of  the 


682 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


state.    In  this  case  it  would  have  taken  the  party,  traveling  continuously, 
four  days  to  reach  the  place  where  the  court  was  held. 


Holler  r.  Holly,  (1900)  176  U.  S.  407, 
20  S.  a.  410,  44  U.  S.  (L.  ed.)  520,  revers- 
ing (1896)  13  Tex.  Civ.  App.  636,  35  S. 
W.  1074.  See  also  Hudson  Nav.  Co.  v. 
Murray,   (1916)    236  Fed.  419. 

The  question  whether  a  statute  fails  to 
furnish  nonresident  defendants,  served  be- 
yond the  limits  of  the  state,  due  process 
of  law,  in  that  the  period  between  the 
service  of  personal  citation  and  the  time 
required  of  the  defendant  to  appear  and 
answer  may  be  unreasonably  short,  the 
period  being  twelve  days  if  the  citation 
is  served  within  the  nearest  day  possible 
to  the  return  term,  will  not  be  deter- 
mined in  a  case  in  which  the  defendant 
concededly  had  ample  notice  of  .the  pend- 
ency of  the  suit  against  him.  Brophy  v. 
Kelly,  (1914)  211  Fed.  22. 


A  notice  of  ten  days  from  the  last  of 
three  successive  daily  publications,  of  a 
reassessment  for  taxation  for  public  im- 
provements, was  held  to  be  sufficient.  Bell- 
ingham  Bay,  etc.,  R.  Co.  c.  New  What 
com,  (1899)  172  U.  S.  318,  19  S.  Ct  205, 
43  U.  S.  (L.  ed.)  460,  wherein  the  court 
said :  "  It  may  be  that  the  authority  of 
the  legislature  to  prescribe  the  length  of 
notice  is  not  absolute  and  beyond  review, 
but  it  is  certain  that  only  in  a  clear  case 
will  a  notice  authorized  by  the  legislature 
be  set  aside  as  wholly  ineffectual  on  ac- 
count of  the  shortness  of  the  time." 

Notice  of  four  weeks  by  publication  to 
enforce  the  collection  of  taxes  on  lands 
owned  by  nonresidents  was  held  to  be 
sufficient.  Johnson  v.  Hunter,  (1904)  127 
Fed.  222. 


c.  Trial  According  to  Applicable  Mode  of  Procedure. —  It  is  not  pos- 
sible to  hold  that  a  party  has,  without  due  process  of  law,  been  deprived 
of  his  property  when,  as  regards  the  issue  affecting  it,  he  has  by  the  laws  of 
the  state  a  fair  trial  in  a  court  of  justice  according  to  the  modes  of  proceed- 
ing applicable  to  such  a  case. 


Davidson  v.  New  Orleans,  (1877)  96 
U.  S.  105,  24  U.  S.  (L.  ed.)  616.  See  also 
Kentucky  R.  Tax  Cases,  (1885)  115  U.  S. 
330,  6  S.  Ct  57,  29  U.  S.  (L.  ed.)  414; 
Fallbrook  Irrigation  Dist.  v.  Bradley, 
(1896)  164  U.  S.  157,  17  S.  Ct.  56,  41 
U.  S.    (L.  ed.)    369. 

Due  process  does  not  in  all  cases  re- 
quire a  resort  to  a  court  of  justice  to 
assert  the  rights  of  the  public  against  the 
individual,  or  to  impose  burdens  on  his 
property  for  the  public  benefit.     Edwards 


v.  Bibb  County,  (1915)   193  Ala,  664,  60 
So.  449. 

In  a  proceeding  to  vacate  a  street,  notice 
to  persons  interested  or  who  may  be  in- 
juriously affected,  with  opportunity  to  be 
heard  throughout  the  proceedings  before 
the  board  of  public  works,  and  for  an 
appeal  to  the  courts  by  any  party  who 
may  feel  aggrieved,  afford  due  process  of 
law.  Falender  v.  Atkins,  (Ind.  1917)  114 
N.  K,  965. 


d.  Notice  Required  by  State  Constitution. —  Where  notice  and  oppor- 
tunity to  be  heard  in  proceedings  before  a  railroad  commission  are  pro- 
vided for  ina  state  constitution,  a  statute  providing  for  certain  proceedings 
before  that  body  is  not  invalid  because,  silent  as  to  notice  and  opportunity 
to  be  heard  as  it  must  be  supposed  that  the  commissioners  will  observe  the 
constitutional  requirement. 

Kailroad  Com'rs  t>.  Columbia,  etc.,  R.    Co.,    (1909)    82  S.  C.  418,  64  S.  E.  240. 


e.  Notice  by  Statute  or  Ordinance. —  When  a  statute  fixes  the  time  and 
place  of  meeting  of  any  board  or  tribunal,  no  special  notice  to  parties 
interested  is  required.    The  statute  is  itself  sufficient  notice.  • 

Reetz  t*.  Michigan,   (1903)   188  U.  S.  509,  23  S.  Ct.  390,  47  U.  S.  (JL  ed.)  $63. 
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Notice  by  ordinance. — .Where  an  ordinance  provided  that  telephone  rates 
should  be  fixed  at  meetings  to  be  held  during  a  certain  month/  and  required 
the  telephone  company  to  render  annually,  in  that  month,  to  the  oily  coun- 
cil, a  statement  of  its  receipts,  expenditures,  and  property  employed  in  the 
business,  this  was  sufficient  as  giving  notice  and  opportunity  to  be  heard. 

Home  Telephone,  etc.,  Co.  v.  Loe  An-  not  be  forgotten  that,  presumably,  the 
gelee,  (1908)  211  U.  S.  265,  20  S.  Ct.  50,  courts  of  the  states,  and  certainly  the 
53  U.  S.  (L.  ed.)  176,  in  which  the  court,  courts  of  the  United  States,  are  open  to 
doubting  the  necessity  for  notice  and  hear-  ,  those  who  complain  that  their  property 
ing  before  fixing  rates,  said :  "  Acting  has  been  confiscated  by  an  act  of  regula- 
within  the  authority  thus  limited  it  would  tion  of  this  kind,  and  that  the  -  latter 
seem  that  the  character  and  extent  of  the  courts  will,  under  all  circumstances,  de- 
investigation  made  and  notice  and  hear-  termine  for  themselves  whether  such  con- 
ing afforded,  in  the  exercise  of  this  legis-  fiscation  exists.  But  we  need  not  now 
Iative  function,  would  be  left  to  the  dis-  decide  whether  notice  and  hearing  were 
cretion  of  the  body  exercising  it    It  must  required.     Both  were  given  in  this  case." 

/.  Before  Pinal  Judgment. —  Due  process  of  law  is  afforded  litigants 
if  they  have  an  opportunity  to  be  heard  at  any  time  before  final  judgment 
is  entered. 

Wilson  v.  Standefer,  (1902)   184  U.  &  415,  22  S.  Ct.  384,  46  U.  &  (I*  ed.)  612. 

g.  Notice  in  Proceedings  in  Rem.— Proceedings  under  a' state  statute, 
providing  that  the  state  officers  shall  seize  'and  take  into  custody  a  vessel 
found  dredging  for  oysters,  without  a  license,  and  if,  upon  trial  and  con- 
viction, the  offenders  do  not  pay  the  fine  imposed  upon  them  within  twenty 
days,  then  the  justice  shall  direct  the  vessel  to  be  sold  after  twenty  days' 
notice,  are  not  invalid  as  depriving  of  property  without  due  process  of 
law.  "  It  is  true  that  there  was  no  notice,  by  service, or  publication  of 
notice,  to  the  owner  or  holders  of  maritime  or  other  liens,  that  the  vessel 
was  being  proceeded  against ;  but  a  proceeding  in  rem  forms  an  exception 
to  the  general  rule  of  notice,  particularly  when  based  upon  actual  manu- 
caption of  the  thing  which  is  the  instrument  of  the  wrong,  and  in  such  cases 
the  seizure  has  been  held  to  be  constructive  notice  to  every  one  having  any 
interest  in  the  tiling  seized." 

The  Ann,  (1881)  8  Fed.  926.  lar  trial   after  due  appointment  of  time 

and  place  for  the  same.     Any  arbitrary, 

Seizure  of  vessel  violating  oyster  law.  unjust,  illegal,  or  oppressive  proceeding 
— A  New  Jersey  statute  provide*  that  af-  of  the  justices,  if  any  such  should  hal- 
ter -seizure  of  a  vessel  for  the  alleged  vio-  pen,  may  be  corrected  by  the  Supreme 
lation  of  the  state  oyster  law,  informa-  Court  by  virtue  of  that  general  superin- 
tion  shall  immediately  be  given  to  two  tending  power  which  it  has  over  all  in- 
justices of  the  peace  of  the  county  where  ferior  jurisdictions.  It  appears  to  me 
such  seizure  shaH  have  been  made,  who  that  it  would  be  going  too  far  to  hold 
shall  meet  at  such  time  and  place  as  they  that  such  proceeding  is  void  because  no 
shall  appoint,  and  hear  and  determine  the  express  provision*  is  made  for  notice  to 
matter.  This  constitutes  due  process  of  the  defendant  of  the  seizure.  The  seizure 
law.  Haney  a  Compton,  (1873)  36  N.  of  the  vessel  while  in  the  hands  of  the 
J.  L.  523,  in  which  case  the  court  said:  owner  or  his  employees  is  practically  as 
"  Provision  is  made  for  hearing  the  par-  effective  notice  that  the  proceeding'  has 
ties,  and  judgment  is  to  be  given  only  been  initiated  as  could,  under  the  cir- 
after  such  hearing.    There  is  to  be  a  regu-  cumstancee,  be  given." > 
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h.  Restoring  Lost  or  Destroyed  Records  op  Title  to  Land. —  The  Cali- 
fornia Lost  Records  Act  of  June  16,  1906,  and  the  proceedings  thereunder 
preserve  to  all  parties  interested  due  process  of  law. 

American  Land  Co.  v.  ZeUs,  (1911)  219  U.  S.  47,  31  S.  Ct.  200,  55  U.  S.  (L.  ei)  82. 

i.  Erection  and  Maintenance  op  Partition  Pence. —  A  statute  com- 
pelling the  building,  maintaining,  and  keeping  in  repair  of  partition  fences, 
is  valid  where  the  statute  provides  for  a  tribunal,  suitable  to  the  nature  of 
the  case,  to  determine  whether  a  new  fence  should  be  built  or  an  old  one 
repaired,  and  to  apportion  the  cost. 

Collins  v.  Wilber,  (1909)  173  Ind.  361,  89  N.  E.  372;  Tomlineon  *  Bainaka,  (1904) 
163  Ind.  112,  70  ST.  E.  155. 

« 

j.  Appointment  op  Attorney  to  Represent  Absent  Mortgagor. — An 
act  authorizing  the  court  to  appoint  an  attorney  to  represent  an  absent 
mortgagor  and  have  the  three  days'  notice  to  pay  served  upon  him  and 
the  foreclosure  proceedings  in  rem  prosecuted  contradictorily  against  him, 
where  the  mortgagor  has  confessed  judgment  and  expressly  authorized 
such  proceedings,  is  not  so  unjust  or  unreasonable  as  to  destroy  or  impair 
a  fundamental  right  in  violation  of  the  Fourteenth  Amendment. 

Richardson  v.  McDonald,   (1916)    139  La.  651,  71  So.  934. 

k.  Foreclosure  op  Materialman  's  Lien. —  The  foreclosure  of  a  material- 
man 's  lien  without  service  of  process  upon  the  owner  of  the  property 
plainly  violates  "  due  process  of  law." 

Robertson  v.  Mine,  etc.,  Supply  Co.,   (1910)    15  N.  M.  606,  110  Pac.  1037. 

Z.  Creating  Board  of  Railroad  Commissioners. —  An  article  of  a  state 
constitution  creating  a  board  of  railroad  commissioners  is  not  invalid  as  not 
requiring  notice  to  the  railroads. 

Southern  Pac.  Co.  v.  Railroad  Com'rs,  I  think  it  is  not,  for  the  legislature  to 

(1896)    78  Fed.  258,  quoting,  in  support  have  given  such  notice  if  it  had  estab- 

of    the    decision,    from    the    concurring  liehed  such  rates  by  legislative  enactment 

opinion  of  Miller,  J.,  in  Chicago,  etc.,  R.  But  when  the  question  becomes  a  judicial 

Co.  c.  Minnesota,   (1890)    134  U.  S.  460,  one,  and  the  validity  and  justice  of  these 

18  S.  Ct.  462,  702,  33  U.  S.  (L.  edi)  970:  rates   are   to   be   established   or  rejected 

"  I  do  not  agree  that  it  was  necessary  to  by  the  judgment  of  a  court,  it  is  necessary 

the   validity   of   the   action   of   the   com-  that  the  railroad  corporations  interested 

mission  that  previous  notice  should  have  in  the  fare  to  be  considered  should  have 

been  given  to  all  common  carriers  inter-  notice  and  have  a  right  to  be  heard  on 

eeted  in  the  rates  to  be  established,  nor  the  question  relating  to  such  fare,  which 

to  any  particular  one  of  them,  any  more  I  have  pointed  out  as  judicial  questions." 
than  it  would  have  been  necessary,  which 

m.  Proceedings  Before  Corporation  Commission. —  A  corporation  com- 
mission, in  the  exercise  of  its  legislative  functions,  is  not  required  by  this 
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amendment,  in  order  to  render  such  acts  valid,  to  summon  the  parties, 
natural  or  artificial,  before  it  to  protect  their  rights. 

Hine  v,   Wadlington,    (1910)    27  Okla.  and    fixed    the    rates,   do   not   constitute 

285,  111  Pac.  543.  'due  process  of  law."     Mercantile  Trust 

Co.  r.  Texas,  etc.,  R.  Co.,  (1892)  51  Fed. 

Proceedings    before    the    railroad    com-  541. 
xnissionefs,    after    a    notice    was    served 

upon  the  general  freight  agent  of  each  Preliminary  order  of  railroad  commis- 
ot  the  railroads  in  the  state,  giving  time  sion. —  A  railroad  company  has  not  been 
and  place  of  meeting,  at  which  time  and  deprived  of  due  process  of  law  because  a 
place  the  representatives  of  the  railroads  preliminary  order  of  the  commission, 
appeared  and  were  heard,  but  no  pro-  which  determined  that  an  investigation 
poaed  change  in  existing  classification  or  should  be  held,  was  made  ex  parte.  It  is 
rates  was  indicated  by  the  commission,  only  at  the  hearing,  if  ordered,  that  the 
and  no  issue  was  submitted  which  could  company  is  entitled  to  be  present.  Cen- 
to either  agreed  to  or  made  the  subject  of  tial  of  Georgia  R.  Co.  t\  Railroad  Corn- 
proof  or  suggestion  by  argument,  and  the  mission,  (1914)  209  Fed.  75. 
commissioners  from  time  to  time  altered 

Fixing  railroad  rates. —  A  railroad  company  cannot  successfully  claim  to 
have  been  deprived  of  due  process  of  law  in  a  proceeding  for  reparation 
for  excessive  rates  on  the  ground  that  there  had  been  no  formal  issue  and 
no  method  of  requiring  the  production  of  evidence,  when  it  appears  there 
were  pleadings  sufficiently  formal,  the  company  was  permitted  to  raise 
such  issues  and  introduce  such  evidence  as  it  desired,  and  there  is  nothing 
to  show  that  it  suffered  for  lack  of  compulsory  process  against  witnesses. 

LouisviUe,  etc.,  R.  Co.  I?.  Finn,   (1914)  several  depots  the  prices  and  rates  fixed 

235   U.  S.  601,  35  S.  Ct.   146,  59  U.   S.  by  the  commission;  and,  if  such  proceed- 

lL».  ed.)  379.  ing  is  not  instituted  by  the  commission- 
ers within  ten  days,  the  corporation  feel- 

A  state  statute  provides  that  where  ing  itself  aggrieved  thereby  may  take  an 
rates  for  switching*  are  fixed  by  the  rail-  appeal  to  the  IHstrict  Court  of  the  state ; 
road  commission,  if  the  company  do  not  and  when  the  appeal  is  taken,  and  pro- 
obey  it  within  ten  days,  proceedings  by  ceedings  are  brought  in  the  district,  it 
mandamus  can  be  instituted  by  the  com-  may  be  proceeded  with  as  a  civil  action. 
miaaioners  to  compel  the  railroad  com-  This  gives  due  process  of  law.  Chicago, 
pany  to  comply  with  the  provisions  of  etc.,  R.  Co.  v.  Becker,  (1887)  32  Fed.  854. 
the    Act   in   regard   to   posting   in   their 

Notice  to  railroad  of  change  in  rates. —  Before  a  railroad  commission  can 
make  an  order  changing  the  rates  to  be  charged  by  a  carrier,  the  act  creat- 
ing the  commission  or  a  rule  adopted  by  the  commission  must  provide  for 
a  notice  and  hearing  upon  the  question  of  the  proposed  change  in  rates. 

Central  of  Georgia  Ry.  c.  Railroad  tary  of  the  commission  to  an  officer  of  the 
Commission,  (1914)  215  Fed.  421,  hold-  company  as  a  mere  favor,  was  not  such 
ing  that  a  letter  addressed  by  the  secre-       notice  as  due  process  requires. 

Making  rates  fixed  by  commission  conclusive.— A  state  statute  which,  as 
eonstrued  by  the  state  Supreme  Court,  provides  that  rates  recommended 
and  published  by  the  state  railroad  commission  are  not  simply  advisory,  nor 
merely  prima  facie  equal  and  reasonable,  but  final  and  conclusive  as  to  what 
are  equal  and  reasonable  charges,  and  which  neither  contemplates  nor 
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allows  any  issue  tb'  be  made  or  inquiry  to  be  had  as  to  their  equality  or 
reasonableness  in  fact,  deprives  the  railroad  company  of  its  right  to  a 
Judicial  investigation  by  due  process  of  lav*  ion  the,  truths  of .--a.  matter  .in 
controversy.  •       » *     . 

Chicago,    etc.,    R.    Co.    t\    Minnesota,  is  familiar  law,  that  -one  section  or  part 

(.1890)    134    U.   &    457,    10   S.    Qt.462,  of, an  Act  may  be  invalid  without  affect- 

702,  33  U.  S.    (L.  ed.)    970.  ing  the  validity  of  the  remaining  portion 

of    the   statute.      Any    independent   pro- 

A  statute  which  makes  an  order  of  a  vision  may  be  thus  dropped  out  if  that 

railroad   commission   absolute  unless   an  which  js  left  is  fully  operative  as  a  law, 

appeal    is    taken    to   the    Circuit   Court,  unless  it  is  evident  from. a  consideration 

does  not  deny  to  a  railroad  company  due  ot  all :  the  sections  that  the   legislature 

process  of  law,  nor  because  in  an  action  would  .  not  have   enacted   that   which  ii 

in  the  Circuit  Court  'to  enforce  the  order  within,  independently  of  that  beyond  its 

of  the  commission  the  trial  must.:be  had  power."    Reagan  t?.  Farmers'  L.  &  T-  Co., 

solely  upon   the  record  made  before  the  (18941  154  U.  S.  390.     See, also  Southern 

board.    Turner  Creamery  Co.  t>.  Chicago,  Tac.  Co.   v.  Railroad  Com'rs,    ( 1896 )  78 

etc.,   R.   Co.,    (1915)    36   &   D.   310,   154  Fed.  258,  as  to  the  validity  of  the  clause 

K.  W.  819.  of    the    California    constitution    in   the 

article  relating  to  the  appointment  and 

To  the  objection  that  the  Texas  stat-  duties  of  railroad  commissioners,  provid- 

ute  of  1891,  establishing  a  railroad  com-  .  ing   that   "in   all   controversies,   civil  or 

mission,  declared   the   rates  and'reguik-  ciiminal,  the  rates  of  fares  and  freight! 

lions  made  by  the  commission  conclusive  established  by  said  commission  shall  be 

in  all  actions  between  private  individuals  deemed  conclusively  just  and  reasonable." 

and  the  companies,  the  court  said:     "It '  ,  ■   { 

The  mere  failure  to  provide  for  an  appeal  to  any  court  from  a  final  order  of 
a  commission  does  not  make  the  statute  void  when  the  statute  does  not  deny 
to  the  carrier  the  right  of  access  to  the  Courts  for  the  purpose  of  determine 
ing  any  matter  which  would  be  the  appropriate  subject  of  judicial  inquiry. 

Louisville,  etc,  &  Co.  t>.  Garrett,  (1913)  231  U.  S.  298,  34  S.  Ot  48,  58  U.  & 
(L.  ed.)  229. 

n.  Notice  to  Railroad  of  Proceeding  to  Establish  Highway  Crossing. 
—  The  fact  that  an  interstate  railroad  company  had  no  actual  notice  of  a 
highway  proceeding,  and  did  not  appear  thereto,  and  was  awarded  no  dam- 
ages, does  not  entitle  it  to  be  awarded  damages  in  a  mandamus  proceeding 
to  require  it  to  construct  a  highway  crossing;  and  the  denial  of  such  claim 
is  not  a  taking  of  property  without  due  process  of  law  and  without  just 
compensation,  in  violation  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

Baltimore,  etc.,  R.  Co.  v.  State,  (1902)  159  Ind.  610,  66  N.  E.  608. 

o.  Attendance  of  Officers  of  Corporation  Before  Receiver. — Under 
a  statute  authorizing  a  receiver  to  cause  the  directors  or  officers  of  a  cor- 
poration to  appear  before  him  and  testify  concerning  its  affairs,  it  is  suffi- 
cient that  the  receiver  obtain  an  order  to  show  cause. 

Conover  *.  West  Jersey  Mortg.  Co.,  (1916)  87  N.  J.  Eq.  16,  99  Atl.  604, 
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p.  Right  of  Property  Owners  as  to  Laying  Tracks  in  Streets.— * 
A  resolution  adopted  in  secret  conclave,  in  "  committee  of  the  whole,"  by  a 
municipal  council,  granting  to  an  electric  company  the  privilege  of  laying 
a  track  on  a  residential  street  without  giving  the  property  owners  and  ro- 
dents an  opportunity  to  be  heard,  as.had  been  requested,  was  held  to  be  a 
deprivation  of  property  rights  without  due  process  of  law. 

Hoist  <?.  Savannah  Electric  Co.,  (1904)   131  Fed.  931. 

q.  Revoking  Bight  op  Street  Railway  to  Use  Streets. —  Where  a 
street  railway  has  a  contract  right  to  use  the  streets  and  lay  down  traefcs 
thereon,  an  ordinance  declaring  that  upon  the  refusal  of  the  company  to 
comply  with  it  for  a  period  of  one  month  the  city  council  may,  in  its  dis- 
cretion, as  a  punishment  therefor,  revoke  the  franchise  and  remove  the 
tracks  from  the  street,  without  an  opportunity  to  be  heard,  is  a  denial  of 
due  process  of  law. 

Portland  Ry.  etc.,  Co.  t?.  Portland,    (1912)    201   Fed.   119. 

r.  Of  Fixing  Gas  Rates. —  A  statute  giving  a  public  service  commis- 
sion authority  to  fix  rates  to  be  charged  consumers  of  natural  gas,  is  not 
subject  to  the  objection  that  it  attempts  to  authorize  th*  commission  to  take 
property  without  due  process  of  law  in  that  it  makes  no  provision  for  notice 
and  a  hearing  before  fixing  rates,  as  the  constitutional  requirement  that 
there  shall  be  notice  and  an  opportunity  to  be  heard  is  a  part  of  the  law 
governing  the  commission. 

Manufacturers'  Light,  etc.,  Co.  r.  Ott,  (1914)  215  Fed.  940. 

s.  Of  Fixing  Water  Rates. —  Formal  notice  is  not  necessary  as  to  the 
precise  day  upon  which  water  rates  will  be  fixed  by  municipal  ordinance. 
When  a  state  constitution  provides  that  ordinances  or  resolutions  fixing 
rates  would  be  passed  annually  in  the  month  of  February  in  each  year, 
and  would  take  effect  on  the  first  day  of  July  thereafter,  and  it  is  made  by 
statute  the  duty  of  the  city  at  least  thirty  days  prior  to  the  15th  day  of 
January  in  each  year  to  obtain  from  the  water  company  a  detailed  state- 
ment, showing  the  names  of  water-rate  payers,  the  amount  paid  by  each 
during  the  preceding  year,  and  "  all  revenue  derived  from  all  sources," 
and  the  "  expenditures  made  for  supplying  water  during  said  time,"  and 
it  was  the  right  and  duty  of  appellant  in  January  of  each  year  to  make  a 
detailed  statement,  under  oath,  showing  every  fact  necessary  to  a  proper 
conclusion  as  to  the  rates  that  should  be  allowed  by  ordinance,  it  cannot  be 
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said  that  the  water  company  is  denied  an  opportunity  to  be  heard  upon 

the  question  of  rates. 

San  Diego  Land,  etc,  Co.  v.  National       74  Fed.  79.    See  also  San  Diego  Land,  etc, 
City,  (1899)   174  U.  S.  752,  19  S.  Ct.  804,       Co.  r.  Jasper,   (1898)    89  Fed.  281. 
43  U.  S.   (L.  ed.)   1154,  affirming   (1896)' 

t.  Of  Fixing  Telephone  Rates. —  Ordinances  regulating  telephone  rates 
are  not  invalid  because  of  the  absence  of  a  provision  for  notice,  when  the 
action  of  the  municipal  authorities  is  subject  to  judicial  review. 

Home  Telephone,  etc.,  Co.  v.  Los  Angeles,  ( 1907 )   155  Fed.  554. 

u.  Settlement  of  Estates — (1)  In  General. —  A  probate  proceeding 
by  which  jurisdiction  of  a  probate  court  is  asserted  over  the  estate  of  a 
decedent  for  the  purpose  of  administering  the  same  is  in  the  nature  of  a 
proceeding  in  rem,  and  is  therefore  one  as  to  which  all  the  world  is  charged 
with  notice,  and  a  statute  giving  ten  days'  notice  of  the  time  appointed 
for  the  settlement  of  the  final  account  of  a  personal  representative  is  not 
wanting  in  due  process  of  law  as  to  a  nonresident. 

Goodrich  v.  Ferris,  (1909)  214  U.  S.  71,  claim  of  title  or  interest  in  land,  the  heir 
29  S.  Ct.  580,  53  U.  S.   (L.  ed.)   914.  may  be  represented  by  the  administrator, 

and   is   therefore   not  entitled  to  notice. 

The   legislature   has   the  power   to   de-       McCaughey  t.  Lyall,  (1908)   152  CaL  615, 
clare    that   in    a   proceeding    against    an       93  Pac.  681. 
estate'  involving  a  question  of  an  adverse 

(2)  Notice  of  Probate  of  Will — The  failure  to  give  notice  of  probate 
of  an  alleged  nuncupative  will  and  the  admission  of  such  will  to  probate, 
does  not  result  in  depriving  the  heirs  at  law  of  property  without  due 
process  of  law,  when  the  statute  gives  to  the  persons  interested  full  right 
within  a  certain  time  to  assail  the  existence  of  the  will  and  its  probate. 

Farrell  v.  O'Brien,  (1906)    199  U.  S.  89,  25  S.  Ct.  727,  50  U.  S.   (L.  ed.)   101. 

(3)  Settlement  Without  Notice  by  Special  Administrator. —  A  statute 
which  authorizes  a  special  administrator  having  charge  of  the  estate  of  a 
testator,  pending  a  contest  as  to  the  validity  of  his  will,  to  have  a  final 
settlement  of  his  accounts,  without  giving  notice  to  the  distributees,  and 
which  settlement,  in  the  absence  of  fraud,  is  deemed  conclusive  as  against 
such  distributees,  does  not  deprive  such  distributees  of  property  without 
due  process  of  law.  When  a  special  administrator  ceases  to  act  as  such, 
that  is,  when  his  functions  cease  by  operation  of  law,  he  must  account  for 
the  property  and  estate  in  his  hands  to  the  executor  or  administrator  with 
the  will  annexed,  who,  in  receiving  what  had  been  temporarily  in  charge  of 
the  former,  acts  for  all  interested  in  the  distribution  of  the  estate. 

Ro  BardB  i\  Lamb,    (1888)    127  U.  S.  01,  8  &  Ct.   1031,  32  U.  S.    (L.  ed.)   60, 
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(4)  Escheat.— 7  The  exercise  of  jurisdiction  by  a  probate  court  to  declare 
an  escheat,  and  to  distribute  the  real  property  to  the  county  when  it  is 
found  that  the  intestate*  has  left  no  kindred,  after  appropriate  statutory 
notice,  is  not  a  deprivation  of  property  without  due  process  of  law. 

Christianaon  t>.  King  County,  (1915)  239  U.  S.  366,  36  S.  Ct.  114,  60  U.  S.  (L.  ed.) 
327. 

(5)  Parties  Interested  in  Community  Property. —  A  statute  providing 
that  "  all  actions  founded  upon  contracts  may  be  maintained  by  and 
against  executors  and  administrators  in  all  cases  in  which  the  s&me  might 
have  been  maintained  by  and  against  their  respective  intestates/'  under 
which  it  was  held  by  the  state  Supreme  Court  that  the  heirs  of  a  deceased 
mortgagor  were  not  necessary  parties  to  an  action  against  the  adminis-, 
trator,  does  not  deprive  a  surviving  wife  of  her  right  in  community  prop- 
erty without  due  process  of  law.  What  is  community  property,  how 
derived,  how  it  shall  descend,  and  what  subject  to,  are  matters  of  state 
policy  and  regulation.  The  California  law  invests  a  husband  with  the 
power  to  encumber  the  community  property  of  himself  and  wife.  If  it 
could  give  this  power,  it  was  certainly  competent  to  provide  that  the  power 
should  continue  after  his  death,  and  provide  how  it  could  be  made  effectual 
to  the  holder. 

Hearfield  p.  Bridge,  (1895)  67  Fed.  333,  affirmed  (1896)  75  Fed.  47. 

v.  Issue  of  Execution  in  Divorce  Proceeding. — A  statute  which  pro- 
vides that,  when  a  separate  allowance  has  been  granted  in  a  divorce  suit, 
the  allowance  shall  be  so  far  regarded  as  a  judgment  for  debt  that  suits 
may  be  brought  or  executions  may  issue  thereon  for  amounts  due  and 
unpaid  from  time  to  time,  such  executions  to  run  against  the  property  of 
the  husband  and  for  want  thereof  against  his  body,  does  not  deny  due 
process  of  law  for  want  of  notice  of  the  issue  of  an  execution,  as  a  defend- 
ant who  had  been  made  a  party  to  the  suit  had  knowledge  of  the  decree  and 
that  execution  might  be  issued  against  him, 

Audet's  Petition,  (1915)  38  R.  I.  43,  94  AtL  678. 

to.  Appointment  of  Guardian. —  A  statute  which  authorizes  a  proceed- 
ing for  the  appointment  of  a  guardian  for  any  person  incapable  of  manag- 
ing his  estate  or  business  affairs  because  of  old  age,  and  which  provides 
that  notice  of  the  proceeding  shall  be  given  to  the  person  whose  rights  are 
to  be  affected  thereby,  and  that  the  issues  shall  be  tried  by  a  legally  con- 
stituted tribunal,  furnishes  due  process  of  law. 

Kutener  r.  Meyers,  (191$)   182  In<L  669,  108  N.  E.  115,  Ann.  Cm.  1W7A  872, 
11  ?,  ft  A.-  23 
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x.  Inquisition  in  Lunacy. —  Where  a  party  had  notice  of  a  motion  to 
appoint  a  commission  of  lunacy  and  was  given  an  opportunity  to  be  heard, 
the  essential  elements  of  due  process  of  law  were  fully  met  although  he 
was  then  under  commitment.  If  there  was  any  irregularity  it  was  not  open 
to  collateral  attack. 

Chaloner  t\  Sherman,  (1917)  242  U.  S.  Commitment  of  insane  person  to  asylum. 

455,  37  S.  Ct.  136,  61  U.  S.   (L.  ed.)  427.  — A  statute  which  provides  that  if  a  per- 

Bon  in  jail  or  prison*,  when  committed  on 

Detention    or    guardianship    of    insane  a  criminal  charge  less  than  a  felony  and 

persons. — The    detention    of    persons    al-  upon   examination   of   two  physicians,  is 

leged  to  be  insane  can  only  be  made  upon  certified  by  them  to  be  insane,  it  shall  be 

a  legal  proceeding  and  an  opportunity  to  the    duty   of   the   county    commissioners, 

be   heard.     Allgor   v.   New  Jersey   State  with  the  approval  of  the  Court  of  Quar- 

Hospital,    (1912)    80  N.   J.   Eq.   386,   84  ter  Sessions,  or  a  judge  thereof,  to  remove 

Atl.  711.  such  person  to  a  hospital  for  the  insane, 

is   invalid,   as   such   a   proceeding,  being 

In  a  proceeding  to  have  a  person  adf-  without  notice  to  the  accused,  to  his  rela- 

Judged   to   be   of   unsound   mind   and   to  tives  or  friends,  and  without  hearing  or 

have  a  guardian  appointed  for  him,  eerv-  the  right  to  it,  and  the  approval  of  the 

ice  of  notice  upon  such  person  outside  the  court  being  based  solely  upon  the  ew  parte 

state  does  not  afford  due  process  of  law.  certificate   of   physicians,   results  in  de- 

Raher  t>.  Raher,   (1911)   150  la.  511,  129  privation  of  liberty  without  due  process 

N.  W.  494,  Ann.  Cas.  1912D  680,  35  L.  of  law.  Walters  v.  McKinniB,   (1915)  221 

R.  A.  (N.  S.)  292.  Fed.  746. 

y.  Substitution  op  Quabdian  op  Lunatic. —  An  order  accepting  the 
resignation  of  the  guardian  of  one  alleged  to  be  incompetent  and  appoint- 
ing another  in  his  place,  made  without  notice,  does  not  affect  a  substantial 
right  of  the  party. 

Chaloner  v.  Sherman,  (1917)  242  U.  S.  455,  37  S.  Ct.  136,  61  U.  S.  (L.  ed.)  427. 

«.  Constructive  Contempt. —  Where  a  person  was  guilty  only  of  con- 
structive contempt  in  publishing  an  article  written  by  another  concerning 
a  judge  it  was  held  that  to  punish  him  without  a  hearing  was  a  denial  of 
due  process  of  law. 

Ea>  p.  Nelson,  (1913)  251  Mo.  63,  157  9.  W.  794. 

al.  Detention  op  Leader  op  Insurrection. —  Where  a  governor  found 
that  a  state  of  insurrection  existed  in  a  county  and  called  out  the  troops, 
and,  in  good  faith,  though  without  sufficient  reason,  and  in  the  course  of 
putting  down  the  insurrection,  ordered  the  leader  to  be  arrested  and 
detained  until  he  could  be  released  with  safety,  such  person  has  not  been 
deprived  of  his  liberty  without  due  process  of  law. 

Moyer  v.  Peabody,  (1909)  212  U.  S.  78,  29  S.  Ct.  235,  63  U.  &  (I*  ed.)  410. 

bl.  Removal  from  Reformatory  to  State  Prison.— s  A  statute  authoris- 
ing the  removal  of  a  prisoner  from  a  reformatory  to  the  state  prison  with- 
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out  a  hearing,  does  not  deny  due  process  of  law,  as  suck  a  transfer  is 
intended  only  for  disciplinary  purposes. 

Stagway  v.  Biker,  (1913)   84  N.  J.  L.  201,  80  Atl.  440. 

cl.  Ex  Parte  Decision  of  Overseers. —  The  ex  parte  determination  of 
two  overseers  of  the  poor  is  not  due  process  of  law  upon  the  question  of  the 
commitment  of  an  alleged  pauper  to  the  workhouse. 

Portland  t\  Bangor,    (1876)    65  Me.  120. 

dl.  Summary  Proceeding  Against  Assignee  for  Creditors. —  A  sum- 
mary proceeding  against  an  assignee  for  the  benefit  of  creditors,  by  the  order 
of  a  referee  in  bankruptcy,  to  show  cause  why  the  assignee  should  not  pay 
over  certain  items  in  his  statement  of  account,  is  not  due  process  of  law. 
If  an  assignee  is  a  proper  party  to  the  preliminary  proceedings,  it  can 
only  be  for  the  purpose  of  contesting  one  of  the  facts  which  would  give  his 
adversary  grounds  for  hostile  proceedings,  namely,  the  bankruptcy  of  the 
party  proceeded  against,  and  the  consequent  investment  of  the  bankrupt's 
title  in  the  trustee.  By  making  the  assignment,  a  party  to  the  original 
petition  is  not  precluded  from  his  right  to  object  to  having  the  question 
of  his  obligation  to  pay  the  money  specified  in  the  order  to  show  cause 
determined  in  that  summary  way. 

Sinsheimer  v.  Simonson,  ( 1901 )   107  Fed.  904. 

el.  Summary  Proceeding  for  Violation  of  Election  Law. —  A  state 
statute  which  confers  upon  the  judges  of  election  the  authority  where  a 
person  is,  in  their  judgment,  violating  the  provisions  of  the  election  law, 
after  he  has  been  ordered  to  cease  such  action  and  he  refuses  to  desist,  to 
order  his  arrest  and  to  commit  him  for  a  time  not  exceeding  twenty-four 
hours,  does  not  deprive  such  person  of  liberty  without  due  process  of  law. 

Cox  v.  Gilmer,   (1898)    88  Fed.  343. 

fl.  Summary  Seizure  of  Animals  Not  Properly  Cared  for. —  A  statute 
giving  to  an  agent  of  a  humane  society  the  power,  in  his  discretion,  to  seize 
any  animal  which  he  considers. to  be  neglected,  abandoned,  or  ill-treated, 
and  which  he  thinks  has  not  sufficient  food,  nourishment,  and  shelter,  with- 
out providing  for  any  tribunal  or  hearing  to  determine  the  facts,  is  invalid ; 
the  statute  does  not  purport  to  restrict  the  powers  granted  to  cases  of 
emergency. 

JenkB  t?.  Stump,  (1907)  41  Colo.  281,  98  Pac  17.  124  Am.  St.  Rep.  137.  14  Am, 
CM*  *H,  15  U  R.  A-  (N.  S.)  654,  . 
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j    i'*>gl*  Summary  Judgment  Against  Prosecutor  fob  Costs.^-A  state  stat- 
ute which  provides  that  "  whenever  it  shall  appear  to  the  court  or  jury 
trying  the  case,  that  the  prosecution  has  been  instituted  without  probable 
cause  and  from  malicious  motives,  the  name  of  the  prosecutor  shall  be  ascer- 
-     /tamed  tend 'Stated  in  the  finding;  and  such  prosecutor  shall  be  adjudged  to 
-l        jpay;  the  costs,  and  may  be  committed  to  the  county  jail  until  the  same  are 
paid,  or  secured  to  be  paid, ' '  was  held  not  to  be  a  deprivation  of  liberty  with- 
out due  process  of  law  in  a  particular  case  when  the  record  contained  noth- 
ing having  any  tendency  to  show  that  at  the  trial  he  was  denied  the  oppor- 
: ..    -tunit^  of. offering  argument  or  evidence  in  .support  of  his  good  faith  and 
v>i   .     protelWe  cause,  or  requested  of  the  court  any  (ruling  or  instruction  upon 
.   that/subject  • 

Jl  'liowi  t.  Kansas,  (1896)  163  U.  S.  87,  16  S.  Ct.  1031,  41  U.  S.  (L.  ed.)  78. 

hi.  Judgment  Against  Surety. —  A  judgment  rendered  against  a  surety 
on  a  forthcoming  bond  in  an  attachment  proceeding,  without  a  hearing, 
'  ;detes  riot  deprive  him  of  property  without  due  process  of  law,  as  such  a 
botid  was  given  in  view  of  the  existing  statute,  and  the  surety  virtually 
consented  that  judgment  might  go  against  him  on  the  bond  if  the  plaintiff 
should  be  entitled  to  judgment  against  his  principal. 

Johnson  t?.  Chicago,  etc.,  Elevator  Co.,  (1886)  119  U.  S.  400,  7  &  Ct.  254,  30  U.  S. 
(L.  ed.)   447. 

.  il.  Abatement  of  Nuisance. —  An  act  relating  to  the  abatement  of 
nuisances  is  not  unconstitutional  as  being  a  taking  of  property  without  due 
process  of  law  upon  the  assumption  that  the  state,  as  a  litigant  in  a  civil 
suit,  is  authorized  by  the.  act  to  abate  a  nuisance  without  incurring  liability, 
and  to  interfere  with  the  citizen  as  to  his  liberty  and  property  rights,  and 
to.^  close  the  house  where  the  business  is  conducted  under  preliminary 
injunction,  whether  the  owner  be  a  party  to  the  proceeding  or  not.  The 
court  said:  "  We  think  upon  a  full  examination  of  the  act  that  the  rights 
of  the  owner  of  the  building,  as  guaranteed  by  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States,  are  not  violated  by  anything 
authorized  to.  be  done  by  the  act.  It  is  true  that  the  building  of  the  owner 
may  be  ordered  closed  under  a  preliminary  injunction,  and  before  final 
hearing  of  the  case,  but  the  state  has  a  right,  in  the  exercise  of  its  police 
power,  to  protect  its  citizens  from  ijajury  or  harm  by  the  closing  of  any 
building,  where  the  owner,  in  violation  of  law,  is  permitting  it  to  be  used 
as  an  agency  in  the  conduct  of  a  nuisance." 

State  v.  Peraica,  (1914)  130  Tenn.  48,  168  S.  W.  1066,  ' 
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jl.  Service  of  Process  —  (1)  Effect  of  Challenging  Validity  of  Service. 
— A  statute  which,  as  construed  by  the  Supreme  Court  of  the  state,  provides 
that  a  defendant  who  appears  only  to  obtain  .the  judgment  of  the  cpurt 
upon  the  sufficiency  of  the  service  of  process  upon  him  is  thereafter  subject 
to  the  jurisdiction  of  the  court,  although  the  process  against  him  is  adjudged 
to  have  been  insufficient  to  bring  him  into  court  for  any  purpose)  does  not 
violate  this  clause. 

Kauffman  v.  Wootters,   (1801)    138  U.  the  court,  at  the  domicile  o!  the  persons, 

8.  286,  11  S.  Ot  298,  34  U.  8.   (L.  ed.)  and  an  act  which  authorizes  such  proce- 

962.     See  also  Missouri,  etc.,  R.   Co.  v.  dure  does  not  constitute  due  process  of 

Goodrich,  (1914)  213  Fed.  339.  law.  :  Aikmann  v.  Sanderson,  (1908)   122 

La.  26?,  47  So.  600. 

Before   any   judgment  in  personam   is  ' 

rendered  against  a  defendant,  due  process  Legislation  simply  forbidding   the   de- 

of  law  requires  that  he  shall  be  person-  fendant  to  come  into  court  and  -challenge 

ally  served  with  process  which  notifies  him  the  validity  of,  the  service  upon  him  in  a 

of  the  nature  and  pendency  of  the  proceed-  personal  action,  without  surrendering  him- 

ing  in   which  such   judgment  is  sought.  self  to  the  jurisdiction  of  the  court,  and 

Kirby    v.    Louismann-Capen    Co.,    (1916)  which  does  not  attempt  to  restrain  him 

221  Fed.  267.  from  fully  protecting  his  person,  his  prop- 
erty, and  his  rights  against 'any  attempt 

Natural  persons,  citizens  of  one  state,  to  enforce  a  judgment  rendered  without 

cannot  be  brought  into  a  court  of  another  due  service  of  process,  does  not  deprive 

state  by  means  of  a  citation,  addressed  to  him  of  liberty  or  property  within  the  pro- 

them,  taken,  by  some  means  unknown  to  hibition    of    this    amendment.     York    v. 

the  court/  to  the  state  of  their  domicile,  Texas,   (1890V  137  U.  S.  19,  11  S.  Ct.  9, 

and  there  delivered,  according  to  the  ex  34  U.  S.   (L.  ed.)   604. 
parte  affidavit  of  a  person  unknown  to 

•   /•        «' 

(2)  What  Constitutes  a  General  Appearance.—  Whether the  filing  of  k 
plea  in  abatement,  or  taking  the  question  to  a  higher  court,  has  the  effect  of 
a  submission  to  the  power  of  the  court,  is  a  question  of  state  law,  and  a 
party  who  has  taken  that  course  cannot  be  said  to  have  been  deprived  of 
due  process  of  law.  A  defendant  who  has  not  been  served  With  valid 
process  is  free  to  rely  upon  his  defense  by  lettiiig  judgment  go  by  default. 

Chicago  L.  Ins.  Co.  v.  Cherry,  (1917)  244  U.  S.  25,  37  S.  Ct.  492,  61  U.  & 
(L.  ed.)  966. 

(3)  Unincorporated  Association. — A  statute  which  provides  that  suits 
may  be  brought  against  partnerships  or  associations  in  their  firm  or  asso- 
ciate name,  when  composed  of  more  than  five  members,  by  service  of  process 
upon  an  officer  of  the  partnership  or  association,  is  valid,  and  the 
binding  effect  upon  the  individual  members  of  a  judgment  rendered  does 
not  deprive  them  of  due  process  of  law. 

F.  R.  Patch  Mfg.  Co.  t;.  Capeless,  (1906)   79  Vt.  1,  63  Atl.  938. 

(4)  Equitable  Belief  on  Failure  of  Service  of  Process. —  The  refusal  in  a 
separate  equity  suit  to  declare  a  judgment  null  and'  void  for  failure  of 
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service  of  process,  does  not  deny  due  process  of  law  as  the  party  had  a  plain 
and  adequate  remedy  at  law  by  motion  in  the  original  cause. 

New  York  L.  Int.  Co.  *.  Mobley,  (1912)  90  S.  C.  S5B,  73  S.  E.  1082. 

(5)  Failure  to  Take  Cross  Appeal  on  Validity  of  Service. —  Statutory  pro- 
visions and  decisions  holding  that  by  permitting  a  judgment  to  be  reviewed 
at  the  instance  of  the  plaintiff  in  the  action  without  interposing  a  cro« 
appeal  to  call  into  question  the  decision  of  the  trial  court  upon  a  motion  to 
quash  the  return  upon  the  process,  the  defendant  waived  his  objection  to 
the  jurisdiction  of  the  court  and  could  not  have  any  benefit  of  that  objec- 
tion upon  a  second  appeal,  do  not  deny  the  defendant  due  process  of  law. 

Western  L.  Indemnity  Co.  r.  Rupp,  Mexican  Central  Ry.  9.  Pinkney,  149  U. 
(1914)  235  U.  S.  261,  35  S.  Ct.  37,  59  S.  194,  209;  Goldey  v.  Morning  News, 
U.  S.  (L.  ed.)  220,  wherein  the  court  said:  156  U.  S.  518;  Davis  «?.  C,  C,  C.  A  St 
"  It  is  true  that  in  Harkness  v.  Hyde,  98  Louis  Ry.,  217  U.  S.  157,  174.  And  a 
U.  S.  476,  on  review  of  the  judgment  standing  rule  of  a  Federal  court,  ro- 
of a  territorial  court,  it  was  held  that  the  quiring  a  party  appearing  specially  for 
right  of  the  defendant  to  insist  upon  an  any  purpose  to  declare  at  the  same  time 
objection  to  the  illegality  of  the  service  that  if  the  purpose  for  which  the  special 
of  process  was  not  waived  by  the  special  appearance  was  made  should  not  be  sane- 
appearance  of  his  counsel  to  move  the  tioned  or  sustained  by  the  court  he  would 
dismissal  of  the  action  or  the  setting  appear  generally,  was  held  inconsistent 
aside  of  the  service  upon  that  ground,  with  the  laws  of  the  United  States  and 
nor  when  that  motion  was  overruled  by  therefore  invalid.  Davidson  Marble  Co.  9. 
his  answering  to  the  merits;  and  that  the  Gibson,  213  U.  S.  10,  18.  But  the  recogni- 
objection  was  available  here  as  a  ground  tion  and  enforcement  of  this  right  on  the 
f^r  reversal.  To  the  same  effect  are  the  part  of  defendants  in  the  Federal  courts  is 
decisions  on  review  of  judgments  and  de-  a  matter  quite  apart  from  the  authority  of 
w^  ui  Lau  I'ciLurjil  courts.  Southern  the  States  to  establish  a  different  rule  of 
i'acific  Co.  v.  Denton,  146  U.  8.  202,  206;  practice  within  their  jurisdictions." 

(6)  Judgment  in  Personam  on  Contract  Made  in  Another  State.— A 
judgment  giving  full  faith  and  credit  to  a  judgment  in  personam  rendered 
in  another  state  without  actual  service  of  process  on  the  defendant  in  an 
action  on  a  contract  not  made  in  that  state,  denies  to  the  defendant  due 
process  of  law.  "  Conceding  then  that  by  going  into  Pennsylvania,  with- 
out first  complying  with  its  statute,  the  defendant  association  may  be  held 
to  have  assented  to  the  service  upon  the  Insurance  Commissioner  of  proees 
in  a  suit  brought  against  it  there  in  respect  of  business  transacted  by  it  in 
that  Commonwealth,  such  assent  cannot  properly  be  implied  where  it 
affirmatively  appears,  as  it  does  here,  that  the  business  was  not  transacted 
in  Pennsylvania.  Indeed,  the  Pennsylvania  statute,  upon  its  face,  is  only 
directed  against  insurance  companies  who  do  business  in  that  Common- 
wealth — '  in  this  state.'  While  the  highest  considerations  of  public  policy 
demand  that  an  insurance  corporation,  entering  a  state  in  defiance  of  a 
statute  which  lawfully  prescribes  the  terms  upon  which  it  may  exert  its 
powers  there,  should  be  held  to  have  assented  to  such  terms  as  to  busineffl 


Amend.  XIV,  sec.  1]  CONSTITUTION  695 

there  transacted  by  it,  it  would  be  going  very  far  to  imply,  and  we  do  not 
imply,  such  assent  as  to  business  transacted  in  another  state,  although 
citizens  of  the  former  state  may  be  interested  in  such  business." 

Old  Wayne  Mut.  L.  Assoc  9.  McDonough,  (1907)  204  U.  S.  8,  27  S.  Ot  23*, 
51  U.  a  (L.  ed.)  345. 

(7)  On  Domestic  Corporations. —  A  statute  providing-  that  until  a 
domestic  private  corporation  has  filed  with  the  register  of  deeds  of  the 
county  where  its  principal  office  is  located  a  list  of  its  officers  upon  whom 
service  of  process,  etc.,  may  be  made,  such  service  may  be  made  by  leaving 
a  copy  of  the  process,  etc.,  with  the  register  of  deeds,  is  void. 

Pinney  v.  Providence  Loan,  etc,  Co.,  (1900)  106  Wis.  396,  82  N.  W.  308,  80  Am. 
St.  Bep.  41,  60  L.  R.  A.  677. 

(8)  On  Foreign  Corporations  —  (a)  In  General.-—  A  corporation  of  one 
state  cannot  do  business  in  another  state  without  the  latter 's  consent, 
express  or  implied,  and  that  consent  may  be  accompanied  with  such  condi- 
tions as  the  state  may  think  proper  to  impose.  The  state  may,  therefore, 
impose  as  a  condition  upon  which  a  foreign  corporation  shall  be  permitted 
to  do  business  within  her  limits,  that  it  shall  stipulate  that  in  any  action 
arising  out  of  its  transactions  in  the  state,  it  will  accept  as  sufficient  the 
service  of  process  on  any  agent  specially  designated.  Such  conditions  must 
not,  however,  encroach  upon  that  principle  of  natural  justice  which  requires 
notice  of  a  suit  to  a  party  before  he  can  be  bound  by  it.  It  must  be  reason- 
able, and  the  service  provided  for  should  be  only  upon  such  agents  as  may 
be  properly  deemed  representatives  of  the  foreign  corporation. 

St.  Clair  t>.  Cox,  (1882)    106  U.  S.  356,  state   to  authorize   service   on  the  agent 

1  S.  Ct.  354,  27  U.  S.   (L.  ed.)  222.     See  or  employee,  it  would  seem  reasonable  that 

also  Mutual   Reserve   Fund   L.   Assoc,  v.  such   service  of  process   would  be   in   an 

Phelps,    (1903)    190  U.  S.   147,  23  S.  Ct.  action    in    some    way    connected   with   or 

707,   47    U.    S.    (L.   ed.)    987;    Kirby  v.  touching  the  matter  which  the  employee 

Louismann-Capen    Co.,    (1915)  ,221    Fed.  represents.      Strain    v.    Chicago   Portrait 

267.  Co.,    (1903)    126  Fed.  834. 

tiot  arts: 3?&iSS  sra.  jss^:  .^str^ts? 

*v-  «„«„_:« 4^«,j«.,*  ^*  4-u«  ;«-„^««^  a~  corporation  in  a  state  in  which  the  cor- 
tne  superintendent  of  the  insurance  de-      «™±:^  v"     ;*„  „„:«,»;«„i  ««««  ...j  «i„„A 

partnX  a  power  of  attorney  counting      5?S£tf  A'TZ^SSS.'S 

S&TSu  £Z^7££tiZ£  "* ^r  to  hr  *h agent" 

«tw««.Ir  ^rrT««««  -« TL»  «-  ;t  !I«,!m  authorized  "  to  accept  service  of  process 
upon  the  company  so  long  as  it  should       .      „„„   -„!.•.,   „,„  «,;+  ««,.♦„ ;„;„..  1^  tu~ 

hive   any   liabilities  outstanding   in   the  m  any,  ac,tlon  or  m\  Pertai*mK  *>  th« 

*   *      J-       ,    TJii  k           i-!S   +             u.  property,  business,  or  transactions  of  such 

state,  may  validly  be  applied  to  a  suit  ^ration   within    thia    Btate    in   which 

on  a  cause  of  action  arising  ,n  another  £  corporation  ma     ^  a  party »  wa8 

state.     Pennsylvania  F.  Ins.  Co.  v.  Gold  h  ,d  t     ?    sufficient    even  as  to  a  cause 

Issue  Min.,  etc.,  Co.,    (1917)    243  U.   S.  f    3     ^  8U.mcient'  ev£n  as  *     a  ^au9e. 

a*    «7  a n*    *A   Ai  TT    a    n    Za  \   kin  of  action  arising  in  another  state  and  not 

93,  37  S.  Ct.  344,  61  U.  S.   (L.  ed.)   610.  pertaining  to  t*he   property,   business,  or 

Action  should  have  relation  to  em-  transactions  in  that  state.  Smith  r.  Em- 
ployee's business. — As  a  nonresident  cor-  pire  State-Idaho  Min.,  etc,  Co.,  (1904) 
poration  must  be  doing  business  in  the       127  Fed.  462. 
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An  Arkansas  statute  provides  that  "  in 
all  cases  where  cause  of  action  shall  ac- 
crue to  a  resident  or  citizen  of  the  state 
of  Arkansas,  by  reason  of  any  contract 
with  a  foreign  corporation,  or  where  any 
liability  on  the  part  of  a  foreign  corpora- 
tion shall  accrue  in  favor  of  any  citizen 
or  resident  of  this  state,  whether  in  tort 
or  otherwise,  and  such  foreign  corporation 
has  not  designated  an  agent  in  this  state 
upon  whom  process  may  be  served,  or  has 
not  an  officer  continuously  residing  in  this 
state  upon  whom  summons  and  other  pro- 
cess may  be  served  so  as  to  authorize 
a  personal  judgment,  service  of  summons 
and  other  process  may  be  had  upon  the 
auditor  of  state,  and  such  service  shall 
be  sufficient  to  give  jurisdiction  of  the  per- 
son to  any  court  in  this  state  having  jur- 
isdiction of  the  subject-matter,  whether 
sitting  in  the  township  or  county  where 
the  auditor  is  served,  or  elsewhere  in  the 
state."  The  legislature  evidently  intends 
that  a  foreign  corporation  doing  business 
in  the  state  should  not  escape  suit  in 
the  state  for  contracts  entered  into  by  it 
or  torts  committed  by  it,  by  simply  ceas- 
ing to  do  business  in  the  state,  recalling 
its  agents,  and  revoking  the  authority  of 
the  person  designated  by  it  under  the  law 
to  receive  process,  and  the  statute,  has  no 
application  whatever  to  contracts  entered 
into  or  torts  committed  by  corporations 
not  doing  business  within  the  state  at  the 
time  the  cause  of  action  accrued,  and  to 
that  extent  the  statute  is  valid.  Davis  t?. 
Kansas,  etc.,  Coal  Co.,  (1904)  129  Fed. 
149. 

Missouri  statutes  provide  and  contem- 
plate that  where  a  nonresident  corpora- 
tion is  doing  business  in  a  state,  but  has 
no  actual  situs  as  by  haying  an  office  or 
appointed  agent  under  the  provisions  of 
the  statute  requiring  nonresident  corpora- 
tions doing  business  in  the  state  to  estab- 
lish an  office  or  agency,  etc.,  upon  whom 
service  can  be  had  and  to.  make  report  to 
its  principal,  service  may  be  had  upon  the 
agent  of  the  company  wherever  found  in 
the  stated  but  except  from  their  opera- 
tion "drummers  or  traveling  salesmen 
soliciting  business  in  this  state  for  for- 
eign corporations  which  are  entirely  non- 
resident." It  was  held  that  a  service  of 
process  upon  a  soliciting  agent  whose  duty 
it  was  simply  to  obtain  and  send  in  or- 
ders for  goods  which  would  be  passed 
upon  by  the  company,  and  if  accepted  the 
goods  would  be  shipped  to  itself  at  the 
destination  where  the  orders  were  taken, 
was  not  valid.  Strain  r.  Chicago  Por- 
trait Co.,  (1903)  126  Fed.  831.  See  also 
Boardman  v.  S.  S.  McClure  Co.,  (1903) 
123  Fed.  614. 


A  Nevada  statute,  providing  that  on  the 
production  of  a  certificate  of  the  Secre- 
tary, of  State,  showing  that  a  foreign  cor- 
poration owning  property  or  doing  busi- 
ness in  the  State  has  failed  to  appoint  an 
agent  on  whom  legal  service  may  be  made, 
service  of  all  legal  process  may  be  made 
by  delivering  a  copy  to  the  Secretary  of 
State,  or,  in  his  absence,  to  his  deputy, 
but  the  Secretary  of  State  is  not  required 
to  give  any  notice  to  the  defendant,  is 
wanting  in  due  process  of  law.  King 
Tonopah  Min.  Co.  P.  Lynch,  (1916)  232 
Fed.  485. 

A  Tennessee  statute  providing  that 
"  any  corporation  claiming  existence  un- 
der the  law  of  any  other  state,  found  do- 
ing business  in  this  state,  shall  be  sub- 
ject to  suit  here  to  the  same  extent  that 
corporations  of  this  state  are  by  the  lawB 
thereof  liable  to  the  same,  so  far  as  relates 
to  any  transaction  had  in  whole  or  in  part 
within  this  state,  or  any  cause  of  action 
arising  here,  but  not  otherwise; "  that 
"  any  corporation  having  any  transaction 
with  persons  or  having  any  transaction 
concerning  any  property  situated  in  this 
state,  through  any  agency  whatever  act- 
ing for  it  within  this  state  shall  be  held 
to  be  doing  business  within  the  meaning 
of"  the  statute,  and  that  "process  may 
be  served  upon  any  agent  of  said  corpora- 
tion found  within  the  county  where  the 
suit  is  brought,  no  matter  what  character 
of  agent  such  person  may  be,  and  in  the 
absence  of  such  an  agent  it  shall  be  suffi- 
cient to  serve  the  process  upon  any  person, 
if  found  within  the  county  where  the  suit 
is  brought,  who  represented  the  corpora- 
tion at  the  time  the  transaction  out  of 
which  the  suit  arising  took  place,"  does 
not  violate  the  Fourteenth  Amendment, 
as  depriving  foreign  corporations  of  prop- 
erty without  due  process  of  law.  Con- 
necticut Mut.  L.  Ins.  Co.  i\  Spratley, 
(1897)  99  Tenn.  322,  42  S.  W.  145,  44 
L.  R.  A.  442,  affirmed  (1899)  172  U.  & 
602,  19  S.  Ct.  308,  43  U.  S.  (L.  ed.)  669. 

A  West  Virginia  statute  which  requires 
a  nonresident  domestic  corporation  to  file 
a  power  of  attorney  with  the  state  audi- 
tor to  accept  *  service  of  process  and  to 
pay  a  fee  of  $10  therefor  for  the  use  of 
the  state,  whereas  the  prior  law  left  it  to 
the  corporation  to  appoint  an  attorney  to 
represent  it,  does  not  deprive  such  cor- 
poration of  property  without  due  process 
of  law.  St.  Mary's  Franco-American  Pe- 
troleum Co.  v.  West  Virginia,  (1906)  203 
U.  S.  183,  27  S.  Ct  132,  51  U.  &  (L. 
ed.)  144. 


(b)  Caupe  of  Action  Arising  in  Another  State. —  But  this  power  to  designate 
by  statute  the  officer  upon  whom  service  in  suits  against  foreign  corporations 
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may  be  made  relates  to  business  and  transactions  within  the  jurisdiction  of 
the  state  enacting  the  l^w,  and  therefore  service  under  such  a  statute  is  not 
effective  to  give  jurisdiction  as  to  a  cause  of  action  arising  in  another  state. 

Simon  v.  Southern  R.  Co.,  (1915)  236  U.  S.  115,  35  S.  Ct.  255,  59  U.  S.  (L.  ed.) 
492. 

(c)  Service  Upon  Resident  Officer  of  Foreign  Corporation.—  The  residence  of 
an  officer  of  a  corporation  does  not  necessarily  give  the  corporation  a  domi- 
cile in  the  state ;  he  must  be  there  officially,  representing  the  corporation  in 
its  business. 

Goldey  v.  Morning  News,    (1895)    156  son  Alkali  Works,  (1903)   190  U.  S.  406, 

U.  S.  518,  15  S.  Ct.  559,  39  U.  S.  (L.  ed.)  23  8.  Ct.  728,  47  U.  S.   (L.  ed.)   1113,  as 

517,  wherein  it  was.  held  that  there  was  to  service  on  a  director  of  a  foreign  cor- 

no  basis  for  asserting  jurisdiction  as  the  poration  residing  in  the  state  where  the 

result  of  service  of  process  on  the  presi-  suit  was  brought, 
dent  of  a  foreign  corporation  in  a  state 

where   he   was  temporarily   present   and  Service  upon  the  soliciting  freight  agent 

where  the  corporation  did  no  business,  had  of  a  foreign  corporation   is  sufficient  to 

no  property,  and  where  the  president  was  bring   it  within   the   jurisdiction   of   the 

transacting' no  business  for  the  corpora-  court.    W.  J.  Armstrong  Co.  c.  New  York 

tion   in   the  state,  where  he  was   served.  Cent.,  etc.,  R.  Co.,  (1915)  129  Minn.  104, 

Riverside,  etc,   Cotton  Mills  v.  Menefee,  151  N.  W.  917,  Ann.  Cae.  1916E  335,  L. 

(1915)    237  U.  S.   189,  35  S.  Ct.  579,  59  R.  A.  1916E  232. 
U.  a  (L.  e<L)  910,  and  Conley  i\  Mathie- 

(d)  On  Special  Agent. — An  insurance  company  complied  with  a  state  stat- 
ute requiring  a  nonresident  corporation  doing  business  in  the  state  to  estab- 
lish an  office  and  agent  there  upon  whom  process  could  be  served,  by  locating 
a  general  agent  who  had  charge  of  the  company's  business,  but  soon  there- 
after, and  after  a  certain  policy  of  insurance  had  been  issued,  the  coirfpany 
withdrew  its  agent  from  that  state.  Upon  a  claim  being  sent  in  upon  that 
policy  to  the  company  an  agent  was  sent  with  authority  not  only  to  investi- 
gate the  loss,  but  to  adjust  it  in  any  such  way  as  he  saw  fit.  Upon  a  dis- 
agreement as  td  the  adjustment,  and  pending  negotiations  while  he  was 
there,  the  administrator  brought  suit  against  the  company  in  the  state 
court,  and  service  was  had  upon  such  special  agent.  It  was  held  that  the 
agent  was,  for  the  purpose  of  the  case,  pro  hoc  vice,  the  corporation  itself, 
and  that  he  was  there  in  his  capacity  as  adjusting  agent  of  a  transaction 
connected  with  the  very  matter  of  his  local  supervision,  and  for  that  reason 
the  service  upon  him  was  sufficient. 

Connecticut  Mut.  L.  Ins.  Co.  v.  Spratley,  (1899)  172  U.  S.  602,  19  S.  Ct.  308, 
43  U.  8.  (L.  ed.)  569. 

(9)  Personal  Service  on  Nonresident. —  A  judgment  without  •  personal 
service  against  a  nonresident  is  good  only  so  far  as  it  affects  the  property 
which  is  taken  or  brought  under  the  control  of  the  court  or  other  tribunal 
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said  that  the  water  company  is  denied  an  opportunity  to  be  heard  upon 

the  question  of  rates. 

San  Diego  Land,  etc,  Co.  t.  National       74  Fed.  79.    See  also  San  Diego  Land,  etc., 
City,  (1899)   174  U.  S.  752,  19  S.  Ct.  804,       Co.  r.  Jasper,    (1898)    89  Fed.  281. 
43  U.  S.   (L.  ed.)    1154,  affirming   (1896) 

t.  Of  Fixing  Telephone  Rates. —  Ordinances  regulating  telephone  rates 
are  not  invalid  because  of  the  absence  of  a  provision  for  notice,  when  the 
action  of  the  municipal  authorities  is  subject  to  judicial  review. 

Home  Telephone,  etc.,  Co.  v.  Los  Angeles,  (1907)   155  Fed.  554. 

u.  Settlement  of  Estates — (1)  In  General. —  A  probate  proceeding 
by  which  jurisdiction  of  a  probate  court  is  asserted  over  the  estate  of  a 
decedent  for  the  purpose  of  administering  the  same  is  in  the  nature  of  a 
proceeding  in  rem,  and  is  therefore  one  as  to  which  all  the  world  is  charged 
with  notice,  and  a  statute  giving  ten  days'  notice  of  the  time  appointed 
for  the  settlement  of  the  final  account  of  a  personal  representative  is  not 
wanting  in  due  process  of  law  as  to  a  nonresident. 

Goodrich  c.  Ferris,  (1909)  214  U.  S.  71,  claim  of  title  or  interest  in  land,  the  heir 
29  S.  Ct.  580,  53  U.  S.   (L.  ed.)   914.  may  be  represented  by  the  administrator, 

and   is   therefore   not  entitled  to  notice 

The   legislature   has   the  power   to   de-       McCaughey  v.  Lyall,  (1908)   152  CaL  615, 
dare    that    in    a   proceeding   against   an       93  Pac.  681. 
estate'  involving  a  question  of  an  adverse 

(2)  Notice  of  Probate  of  Will. —  The  failure  to  give  notice  of  probate 
of  an  alleged  nuncupative  will  and  the  admission  of  such  will  to  probate, 
does  not  result  in  depriving  the  heirs  at  law  of  property  without  due 
process  of  law,  when  the  statute  gives  to  the  persons  interested  full  right 
within  a  certain  time  to  assail  the  existence  of  the  will  and  its  probate. 

Farrell  r.  O'Brien,  (1905)   199  U.  S.  89,  25  S.  Ct.  727,  50  U.  S.   (L.  ed.)   101. 

(3)  Settlement  Without  Notice  by  Special  Administrator. —  A  statute 
which  authorizes  a  special  administrator  having  charge  of  the  estate  of  a 
testator,  pending  a  contest  as  to  the  validity  of  his  will,  to  have  a  final 
settlement  of  his  accounts,  without  giving  notice  to  the  distributees,  and 
which  settlement,  in  the  absence  of  fraud,  is  deemed  conclusive  as  against 
such  distributees,  does  not  deprive  such  distributees  of  property  without 
due  process  of  law.  When  a  special  administrator  ceases  to  act  as  such, 
that  is,  when  his  functions  cease  by  operation  of  law,  he  must  account  for 
the  property  and  estate  in  his  hands  to  the  executor  or  administrator  with 
the  will  annexed,  who,  in  receiving  what  had  been  temporarily  in  charge  of 
the  former,  acts  for  all  interested  in  the  distribution  of  the  estate. 

Ro  Bards  t\  Lamb,    (1SS8)    127   U.  fc>.  Gl,  S  S.  Ct.   1031,  32  U.  S.    (L.  ed.)   60. 
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(4)  Escheat— r The  exercise  of  jurisdiction  by  a  probate  court  to  declare 
an  escheat,  and  to  distribute  the  real  property  to  the  county  when  it  is 
found  that  the  intestate  has  left  no  kindred,  after  appropriate  statutory 
notice,  is  not  a  deprivation  of  property  without  due  process  of  law. 

Christiansen  v.  King  County,  (1915)  239  U.  S.  366,  36  S.  Ct.  114,  60  U.  S.  (L.  ed.) 
327. 

(5)  Parties  Interested  in  Community  Property. —  A  statute  providing 
that  "  all  actions  founded  upon  contracts  may  be  maintained  by  and 
against  executors  and  administrators  in  all  cases  in  which  the  s$me  might 
have  been  maintained  by  and  against  their  respective  intestates,"  under 
which  it  was  held  by  the  state  Supreme  Court  that  the  heirs  of  a  deceased 
mortgagor  were  not  necessary  parties  to  an  action  against  the  adminis-, 
trator,  does  not  deprive  a  surviving  wife  of  her  right  in  community  prop- 
erty without  due  process  of  law.  What  is  community  property,  how 
derived,  how  it  shall  descend,  and  what  subject  to,  are  matters  of  state 
policy  and  regulation.  The  California  law  invests  a  husband  with  the 
power  to  encumber  the  community  property  of  himself  and  wife.  If  it 
could  give  this  power,  it  was  certainly  competent  to  provide  that  the  power 
should  continue  after  his  death,  and  provide  how  it  could  be  made  effectual 
to  the  holder. 

Hearfleld  p.  Bridge,  (1895)  67  Fed.  333,  affirmed  (1896)  75  Fed.  47. 

v.  Issue  of  Execution  in  Divorce  Proceeding. — A  statute  which  pro- 
vides that,  when  a  separate  allowance  has  been  granted  in  a  divorce  suit, 
the  allowance  shall  be  so  far  regarded  as  a  judgment  for  debt  that  suits 
may  be  brought  or  executions  may  issue  thereon  for  amounts  due  and 
unpaid  from  time  to  time,  such  executions  to  run  against  the  property  of 
the  husband  and  for  want  thereof  against  his  body,  does  not  deny  due 
process  of  law  for  want  of  notice  of  the  issue  of  an  execution,  as  a  defend- 
ant who  had  been  made  a  party  to  the  suit  had  knowledge  of  the  decree  and 
that  execution  might  be  issued  against  him. 

Audet's  Petition,  (1915)  38  R.  I.  43,  94  AtL  678. 

10.  Appointment  of  Guardian. —  A  statute  which  authorizes  a  proceed- 
ing for  the  appointment  of  a  guardian  for  any  person  incapable  of  manag- 
ing his  estate  or  business  affairs  because  of  old  age,  and  which  provides 
that  notice  of  the  proceeding  shall  be  given  to  the  person  whose  rights  are 
to  be  affected  thereby,  and  that  the  issues  shall  be  tried  by  a  legally  con- 
stituted tribunal,  furnishes  due  process  of  law. 

*  Kutzner  r.  Meyers,  (1915)   182  Ind.  669,  108  N.  E.  116,  Ann.  Cm.  1W7A  873, 
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thereof  with  any  agent,  or  at  the. usual  place  of  business  of  such  person  or 
persons,  or  his  or  her  or  their  .agent  ten  days  before  the  return  thereof," 
so  far  as  it  was  applicable  to  the  case,  was  held  to  be  in  violation  of  this 
clause. 

Caldwell  v.  Armour,   (1899)    1  Penn.   (Del.)   545,  43  AtL  517. 

(13)  Attachment  Against  Nonresident  Executor. — A  state  statute  auth  pr- 
izing the  enforcement  of  a  contract  obligation  of  a  nonresident. who  died 
owning  real  estate  in  such  state,  by  attachment  and  sale  of  such  real  estate 
in  an. action  brought  against  the  nonresident  executor,  does  not  deprive 
such  executor  of  property  Without  due  process  of  law. 

Manley  v.  Mayer,  (1904)  68  Kan.  377,  75  Pac.  5«50,  1  Ann.  Caa.  825.  See  also 
Manley  v.  Osborne,  (Kan.  1904)  76  Pac.  1130: 

(14)  Sequestration  of  Property  of  Nonresident.— A  statute  imposing  a 
lien  by  sequestration  in  a  divorce  suit  upon  the  nonresident  defendant's 
real  estate  at  the  inception  of  the  suit  for  alimony,  where  defendant  cannot 
be  found  to  be  served 'with  process,  which  lien  persists  for  the  benefit  of  the 
wife  until  it  has  been  discharged  either  by  the  order  of  the  court  or  by  the 
defendant's  performance  of  the  decree  of  the  court,  is  valid. 

Wood  v.' Price,  (1910)  79  K.  J.  Eq.  1,  81  Atl.  1093. 

(15)  Cancellation  of  Contract  for  Sale  of  Land. —  Where  a  statute  pro- 
vides that  a  vendor  in  a  contract  for  the  sale  of  land  in  bis  state  may  not 
cancel  and  terminate  the  same  upon  default,  except  upon  written  notice  to 
the  vendee,  giving  him  at  leiast  thirty  days  within  which  to  make  good  his 
nonperformance,  a  nonresident  vendee  claiming  under  an  executory  con- 
tract for  the  purchase  of  land,  the  contract  having  been  entered  into  in  the 
state  of  residence  of  the  vendee,  has  not  been  deprived  of  property  without 
due  process  by  service  of  notice  by  publication  in  a  cancellation  proceed- 
ing; when,  in  a  subsequent  action  brought  by  the  vendor  to  quiet  title,  the 
vendee  entered  an  appearance  and  defended. 

Kryger  v.  Wilson,  (1916)  242  U.  S.  171,  37  a  Ct.  34,  61  U.  S.  (I*,  ed.)  229. 

(16)  Constructive  Service — (a)  In  General. —  Personal  notice  is  not 
in  all  cases  necessary ;  there  may  be,  and  necessarily  must  be,  some  form  of 
constructive  service.  u 

Jacob  v.  Roberts,  (1912)  223  U.  S.  281,  32  S.  Ct.  303,  56  U.  S.  (L.  ed.)  429;  Eallard 
ri  Hunter,   (1907)   204  U.  S.  241,  27  S.  Ct.  261,  51'  U.  S.   (L.  ed.)   461.      --, 
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(b)  By  Publication  Generally.—  Service  by  publication  does  not  warrant 
a  personal  judgment  against  a  nonresident. 

Pennoyer  r.  Neff,   (18?8)   96  U.  S.  714,  nonresident    defendants    are    charged    as' 

24  U.  S.   (L.  ed.)   665.  jointly  and  severally  liable  with  resident 

defendants,  is  not  unconstitutional  under 

A  personal  judgment  rendered  on  serv-  the    Fourteenth    Amendment    as    taking 

ive  by  publication  against  one  who  had1  prbperty    without'  due    process    of    law., 

left  the  state  with  intent  to  establish  a  Kirkpatrick  v.  Post,  (1895)  53  N.  J.  Eq.r 

home  elsewhere  and  who  did  not  appear  in  591,  32  Atl.  267. 
the  suit,  is  void  and  is  as  ineffective  m 

the  state  as  out  of  it.    McDonald  .t>.  Ma-  Notice  by  publication  to  u  whom  it 'may 

bee,    (1917)   243  U.  S.  90,  37  S.  Ct.  343,  concern,"  in  accordance  with  an  Act  pro- 

61    U.   S.    (L.  ed.)    608,  L.  R.  A.   1917F  viding  for  the  clearing  of  titles  to  land, 

458.  and   the  rejection   of  overlapping   claims 

upon  such  notice,  is  due  process  of  law. 

An  order  of  publication  under  a  statute  T*yler  t\  Judges,  (1900)   175  Mass.  71,  55 

against  a  nonresident,  upon  a  bill  filed  to  N.  E.  812,  51  L.  R.  A.  433. 
enforce  a  personal  demand,  in  which  the 

(c)  In  Action  to  Quiet  Title  to  Property.-—  In  an  actioxi  to  quiet  title  to 
property,  due  process  of  law  in  serving  notice  by  publication  was  observed, 
where  it  was  made  to  appear  that  the  present  whereabouts  of  the  defend- 
ants was  unknown,  that  inquiry  had  been  made  of  many  statQ  and  county 
officers  and.  of  the  postmasters  of  the  state,  and  that  others  who  would 
almost  necessarily  come  in  contact  with  them  or  hear  from  them  had  no 
knowledge  of  them,  and  the  affidavit  of  the  plaintiff  shows  besides  that  he 
had  made  diligent  inquiry  to  find  defendants,  and  had  no  knowledge  of 
their  residence  or  post  office  address  or  where  they  could  be  found. 

Jacobs  t>.  Roberts,  (1912)  223  U.  S.  261,  32  S.  Ok  303,  56  U.  S.   (L.  ed.)   429. 

(d)  In  Action  of  Forcible  Detainer. —  A  statute  authorizing  constructive 
service  in  an  action  of  forcible  detainer  provides  due  process  of  law  as  to 
defendants  who  are  not  citizens  or  residents  of  the  state,  as  the  matter 
involved  is  real  estate  situated  within  the  state  and  involves,  not  a  question 
of  title,  but  only  the  immediate  right  of  possession. 

Weber  v.  Grand  Lodge  of  Kentucky,  ( 1909)   160  Fed.  522. 

(e)  To  Foreclose  Lien  on  Personal  Property.—  A  statute  which  provides  that 
mechanics'  chattel  liens  and  chattel  mortgages  may  be  foreclosed. by  personal . 
service  of  notice  by  the  sheriff,  and  if  the  owner  cannot*  be  found  in  the 
county  where  the  lien  or  mortgage  is  foreclosed,  ( notice  must  be  published 
in  the  prescribed  manner,  and  that  such  notice  shall  be  sufficient  authority 
for  the  officer  to  take  the  mortgaged  property  into  his  immediate  posses- 
sion, affords  due  process  of  law.  > 

White  v.  Powers,  (1916)  89  Wash.  502,  164  Pac  820. 


702  CONSTITUTION  [Amend.  XIV,  sec.  1 

(f)  By  Leaving  Garnishment  Notice  at  Residence.— A  statute  providing  that 
garnishment  notice  shall  be  sufficient  notice  to  the  principal  defendant  if  a 
copy  be  left  at  his  last  and  usual  place  of  abode,  does  not  deny  due  process 
of  law. 

Herbert  v.  Bicknell,   (1914)    233  U.  6.  any  injustice  —  still  less  that  he  has  been 

70,  34  S.  Ct  562,  58  U.  8.  (L.  ed.)  854,  subjected  to  an  unconstitutional  wrong." 
the  court  saying  further  as  to  this  case: 

"  It  appears  that  the  defendant  had  knowl-  A  statute  which  requires  that  a  gar- 
edge  of  the  action  before  the  time  for  a  nishee  shall  be  served  with  the  writ  of 
writ  of  error  had  expired  and  when  it  attachment,  with  notice  that  any  prop- 
may  be  that  it  still  would  have  been  pos-  erty  or  money,  etc.,  in  his  hands  has  been 
sible  to  set  aside  the  judgment  and  to  attached  and  with  interrogatories,  the 
retry  the  case.  He  did  not  adopt  the  answer  to  which  is  required,  and  he  is 
course  that  would  have  opened  effective  given  full  opportunity  to  answer  the  same, 
ground  of  attack  even  as  the  record  stood.  affords  due  process  of  law.  Eagleson  c. 
We  cannot  discover  that  he  has  suffered  Rubin,  (1909)   16  Idaho  92,  100  Pac.  765. 

(g)  On  Domestic  Corporation. —  A  statute  which  provides  for  the  service  of 
process  on  a  domestic  corporation,  other  than  a  municipal  corporation  or  a 
bank,  and  then  declares  that  "  if  there  be  no  such  agent  in  the  county  or 
corporation  wherein  the  case  is  commenced  and  affidavit  of  that  fact,  and 
that  there  is  no  person  in  said  county  or  corporation  on  whom  there  can  be 
service  aforesaid,  publication  of  the  process  once  a  week  for  four  successive 
weeks  in  a  newspaper  printed  in  this  state  shall  be  sufficient  service  of  such 
process  or  notice,"  is  valid. 

Ward  Lumber  Co.  v.  Henderson- White  Mfg.  Co.,  (1907)  107  Va.  686,  59  8.  E.  476, 
17  L.  R.  A.  (N.  S.)  384. 

(h)  Idem  Sonani. —  A  service  by  the  publication  and  mailing  of  a  sum- 
mons in  a  partition  suit,  naming  as  party  and  addressee  "Albert  Guilfuss, 
Assignee,"  and  "Albert  B.  Guilfuss,' '  constituted  due  process  of  law,  con- 
ferring jurisdiction  to  render  a  judgment  binding  upon  one  Albert  B. 
Geilfuss,  assignee,  with  respect  to  his  lien  upon  or  interest  in  the  land,  he 
not  having  appeared. 

Grannis  r.  Ordean,  (1914)  834  U.  S.  385,  34  S.  Ct.  779,  68  U.  8.  (I*  ed.)   1363. 

(17)  Summary  Process  to  Collect  Delinquent  Taxes. — A  summary  pro- 
cess provided  by  statute  for  the  sale  of  property  for  delinquent  taxes, 
amounting  to  less  than  three  hundred  dollars,  was  held  not  to  deprive  a 
person  of  property  without  due  process  of  law. 

Sawyer  v.  Dooley,   (1893)  81  Nev.  390,  32  Pac.  437. 

(18)0/  Order  to  Show  Cause  an  Attorney. —  The  service  upon  the 
defendant's  attorneys  of  an  order  directing  a  defendant  to  show  cause  why 
he  should  not  be  punished  for  his  failure  to  pay  alimony,  and  an  order  of 
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the  court  pursuant  to  such  service  adjudging  him  to  be  in  contempt,  is  a 
denial  of  "  due  process  of  law  "  and  void. 

Goldie  *.  Goldie,  (1902)  77  App.  Div.  12,  79  N.  Y.  S.  206. 

(19)  Conclusiveness  of  Sheriff's  Return. —  Foreclosure  of  a  mortgage 
made  upon  process  duly  issued  but  which  the  sheriff  falsely  returned  as 
having  been  duly  served,  and  of  which  the  owner  had  no  notice,  does  not 
deprive  the  owner  of  property  without  due  process  of  law. 


Miedreich  tx  Lauenstein,  (1914)  232 
U.  S.  236,  34  S.  Ct.  309,  58  U.  S.  (L.  ed.) 
584,  wherein  the  court  said:  "In  the 
present  case  the  state  has  made  provision 
for  the  service  of  process,  and  the  orig- 
inal party  in  the  foreclosure  proceeding 
did  all  that  the  law  required  in  the  issue 
of  and  attempt  to  serve  process;  and, 
without  fraud  or  collusion,  the  sheriff 
made  a  return  to  the  court  that  service 
had  been  duly  made.  The  duty  of  making 
such  service  and  return  by  the  law  of  the 
state  is  delegated  to  the  sheriff,  and,  al- 
though contrary  to  the  fact,  in  the  ab- 
sence of  any  attack  upon  it,  the  court  was 
justified  in  acting  upon  such  return  as 
upon  a  true  return.  If  the  return  is  false 
the  law  of  the  state,  as  set  forth  by  its 
supreme  court,  permitted  a  recovery 
against  the  sheriff  upon  his  bond.  We 
are  of  the  opinion  that  this  system  of 
jurisprudence,  with  its  provisions  for 
safeguarding  the  rights  of  litigants,  is  due 


process  of  law.  It  may  result,  unfor- 
tunately, as  is  said  to  be  the  fact  in  this 
case,  that  the  recovery  upon  the  sheriff's 
bond  will  not  be  an  adequate  remedy,  but 
statutes  must  be  framed  and  laws  admin- 
istered so  as  to  protect  as  far  as  may  be 
all  litigants  and  other  persons  who  derive 
rights  from  the  judgments  of  courts.  So 
far  as  this  record  discloses  the  purchaser 
at  the  sheriff's  sale  had  a  right  to  rely 
upon  the  record,  which  imported  verity  as 
to  the  nature  of  the  service  upon  the 
plaintiff  in  error." 

The  application  of  a  rule  to  the  effect 
that  a  sheriff's  return  of  personal  serv- 
ice of  a  summons,  included  in  the  record 
of  a  judgment,  is  conclusive  between  the 
parties,  and  the  enforcement  of  the  judg- 
ment, do  not  deprive  the  judgment  debtor 
of  property  without  due  process  of  law. 
Warren  v.  Wilner,  (1900)  61  Kan.  719, 
60  Pac.  745. 


0.  Rulings  of  State  Courts  —  a.  On  Questions  op  Law. —  (1)  In  Gen- 
eral.—  The  due  process  clause  does  not  take  up  the  laws  of  the  several  states 
and  make  all  questions  pertaining  to  them  constitutional  questions,  nor  does 
it  enable  the  United  States  Supreme  Court  to  revise  the  decisions  of  the 
state  courts  upon  questions  of  state  law. 


Enterprise  Irrigation  Dist.  i\  Farmer's 
Mut.  Canal  Co.,  (1917)  243  U.  S.  157,  37 
S.  Ct  318,  61  U.  S.  (L.  ed.)  644.  See 
also  McCaughey  V.  Lyall,  (1912)  224  U.  S. 
558,  32  S,  Ct.  602,  66  U.  S.  (L.  ed.) 
883;  Waters-Pierce  Oil  Co.  v.  Texas, 
(1909)  212  U.  8.  86,  29  S.  Ct.  220,  53 
U.  a  (L.  ed.)  417. 

"  In  general  the  decision  of  a  court 
upon  a  question  of  law,  however  wrong 
and  however  contrary  to  previous  deci- 
sions, is  not  an  infraction  of  the  Four- 
teenth Amendment  merely  because  it  is 
wrong  or  because  earlier  decisions  are  re- 
versed." Patterson  v.  Colorado,  (1907) 
205  U.  S.  454,  27  S.  Ct.  556,  61  U.  8. 
(L.  ed.)  879,  10  Ann.  Cas.  689. 

A  state  cannot  be  deemed'  guilty  of  a 
violation  of  its  obligations  under  the  Con- 


stitution because  of  a  decision,  even  if 
erroneous,  of  its  highest  court,  while 
acting  within  its  jurisdiction.  It  must 
be  accepted  as  a  correct  exposition  of  the 
law  of  the  state,  common,  statutory,  and 
constitutional,  and  the  only  inquiry  can 
be,  does  the  state  law,  as  applied,  afford 
due  process?  In  re  Converse,  (1891)  137 
U.  S.  624,  11  S.  Ct.  191,  34  U.  8.  (L.  ed.) 
796.  See  also  Howard  t>.  Kentucky, 
(1906)  200  U.  8.  164,  26  8.  Ct.  189,  50 
U.  8.  (L.  ed.)  421. 

In  enforcing  the  Fourteenth  Amend- 
ment the  federal  courts  will  confine  them- 
selves to  the  function  of  seeing  that  the 
fundamental  principle  that  the  citizen 
shall  not  be  arbitrarily  proceeded  against 
contrary  to  the  usual  course  of  the  law  in 
such  cases,  nor  punished  without  authority 
of  law,  nor  unequally,  and  the  like,  shall 
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not  be  violated  in  any  given  case;  but 
they  will  not  substitute  their  judgment 
for  that  of  the  state  courts  as  to  what  are 
the  laws  of  the  state  in  any  case.  In  re 
King,  (1891)  46  Fed.  911. 

Something  more  than  a  mere  departure 
from  a  rule  of  property  established  by 
prior  decisions  would  have  to  be  shown 
before  a  party  could  be  held  to  have  been 
deprived  of  property  without  due  process 
of  law.  O'Neil  v.  Northern  Colorado  Ir- 
rigation Co.,  (1916)  242  U.  8.  20,  37  8. 
Ct.  7,  61  U.  8.    (L.  ed.)    123. 

The  erroneous  admission  of  evidence 
does  not  amount  to  a  denial  of  due  pro- 
cess of  law.  State  v.  Oifanakis,  (1916) 
22  N.  M.  107,  169  Pac.  674. 


That  act  charged  is  a  crime  under  state 
law.— The  verdict  and  judgment  of  a  state 
court,  if  the  court  had  jurisdiction  and 
the  procedure  has  been  regular,  must  be 
conclusive  evidence  that  the  act  charged 
against  the  defendant  was  a  crime  under 
the  laws  of  the  state.  In  re  King,  (1891) 
46  Fed.  909. 

When  by  the  judgment  of  a  state  court 
there  was  drawn  into  question  the  validity 
of  an  authority  exercised  under  the  United 
States,  and  the  decision  was  erroneously 
against  such  authority,  there  has  been  a 
deprivation  of  "property  without  due  pro- 
cess of  law.  Green  Bay,  etc.,  Canal  Co. 
i\  Patten  Paper  Co.,  (1898)  172  U.  S.  58, 
19  8.  Ct.  97,  43  U.  S.    (L.  ed.)   364. 


When  the  parties  have  been  fully  heard  in  the. regular  course  of  judicial 
proceedings,  an  erroneous  decision'  of  the  state  court  does  not  deprive  the 
unsuccessful  party  of  his  property  without  due  process  of  law. 


Central  Land  Co.  v.  Laidley,  (1895)  159 
U.  8.  112,  16  8.  Ct.  80,  40  U.  8.  (L.  ed.) 
91.  See  also  Bonner  v.  Gorman,  (1909) 
213  U.  S.  86,  29  S.  Gt.  483,  53  U.  8. 
\-j.  ed.)  709;  Delmar  Jockey  Club  v- 
Missouri,  (1907)  210  U.  8.  324,  28  8.  Ct. 
732,  52  U.  8.  (L.  ed.)  1080;  Filer  t\ 
Steele,   (1916)   228  Fed.  242. 

"  The  decision  of  a  state  court,  involv- 
ing nothing  more  than  the  ownership  of 
property,  with  all  parties  in  interest  be- 
fore it,  cannot  be  regarded  by  the  unsuc- 
cessful party  as  a  deprivation  of  property 
without  due  process  of  law,  simply  be- 
cause its  effect  is  to  deny  his  claim  to 
own  such  property."  Tracy  t>.  Ginzberg, 
(1907)  205  U.  S.  170,  27  S.  Ct.  461,  51  •' 
U.  S.  (L.  ed.)  755,  wherein  the  court  furr 
ther  said:  "The  Fourteenth  Amendment 
did  not  impair  the  authority  of  the  states, 
by  their  judicial  tribunals,  and  accord- 
ing to  their  settled  usages  and  established 
modes  of  procedure,  to  determine  finally, 
for  the  parties  before  it,  controverted, 
questions  as  to  the  ownership  of  prop- 
erty, which  did  not  involve  any  right  se- 
cured by  the  Federal  Constitution,  or  by 
any  valid  act  of  Congress,  or  by  any 
treaty." 

The  legislature  of  a  state  performs  its 
whole  duty  when  it  provides  a  law  for 
the  government  of  its  courts  while  exercis- 


ing their  respective  jurisdiction,  which, 
if  followed,  will  furnish  the  parties  the 
necessary  constitutional  protection,  and 
the  state  cannot  be  deemed  guilty  of  vio- 
lating this  constitutional  provision  sim- 
ply because  one  of  its  courts,  while  actr 
ing  within  its  jurisdiction,  has  made  an 
erroneous  decision.  Arrowsmith  v.  Har- 
inoning,  (1886)  118  U.  8.  194,  6  S.  Ct 
1023,  30  U.  8.   (L.  ed.)   243. 

When  parties  have  had  their  day  in 
court,  before  tribunals  having  jurisdiction 
to  settle  their  rights,  and  have  had  a 
trial  according  to  the  settled  course  of 
judicial  proceedings,  even  if  there  has  been 
a  miscarriage  of  justice,  they  have  not 
been  deprived  of  property  without  due 
process.  Fayerweather  t\t  Ritch,  (1899) 
91  Fed.  721,  reversing  (1898)  89  Fed.  386, 
and  (1898)  88  Fed.  713. 

When  a  person  has  l^een,  by  lawful 
process,  arraigned  upon  indictment,  and 
by  lawful  trial  convicted  of  a  crime  in 
a  court  having  the  lawful  right  to  de- 
clare his  conduct  to  have  been  a  crime,  he 
has  had  "  due  process  of  law,"  and  has 
been  made  to  suffer  "according  to  the 
'law  of  the  land,"  albeit  the  court  may 
have  made  a  mistake  of  fact  or  law  in 
the  progress  of  that  particular  administra- 
tion of  the  "law  of  the  land."  In  re 
King,  (1891)  46  Fed.  911. 


(2)  What  Constitutes  Defamation. —  If  reputation  could  be  deemed  prop- 
erty within  the  meaning  of  this  provision,  there  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  dismissal  of  an  action  by  a  state 
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court,  brought  to  recover  damages  sustained  by  the  plaintiff  on  account  of 
an  alleged  libel  published  against  him  by  the  use  of  a  defamatory  statement 
in  the  pleadings  in  another  action  to  which  he  was  not  a  party.  If  the  state 
court  erred  in  declaring  that  words  used  in  the  complaint  in  any  suit  could 
not  be  made  the  foundation  of  an  action  for  damages,  it  was  an  error  as  to 
a  matter  of  general  law  and  involves  no  question  of  a  federal  nature. 

Abbott  v.  Tacoma  Bank  of  Commerce,  (1S99)  175  U.  S.  409,  20  S.  Ot.  153,  44 
U.  S.  (L.  ed.)  217. 

(3)  Right  to  Recover  Interest. — An  adjudication  by  the  state  courts  as 
to  the  right  to  recover  interest  must  be  deemed  to  be  due  process  of  law. 

Morley  f.  Lake  Shore,  etc.,  R.  Co.,  (1892)  146  U.  S.  171,  13  a  Ct.  54,  36  U.  S. 
(I*  ed.)   926. 

(4)  On  Widening  City  Street. —  Errors  in  the  administration  of  a  state 
statute  authorizing  the  widening  of  a  city  street,  not  involving  the  juris- 
diction of  the  subject  and  of  the  parties,  could  not  justify  the  Supremo 
Court  of  the  United  States,  in  its  re-examination  of  the  judgment  of  the 
state  court  upon  writ  of  error,  to  hold  that  the  state  had  deprived,  or  was 
about  to  deprive,  the  plaintiffs  of  their  property,  without  due  process  of  law. 
Whether  it  was  expedient  to  widen  the  street,  or  whether  the  board  of  super- 
visors should  have  so  declared,  or  whether  the  board  of  commissioners  prop^ 
erly  apportioned  the  costs  of  the  work,  or  correctly  estimated  the  benefits 
accruing  to  the  different  owners  of  the  property  affected  by  the  widening  of 
the  street,  or  whether  the  board's  incidental  expenses  in  executing  the  stat- 
ute were  too  great,  or  whether  a  larger  amount  of  bonds  were  issued  than 
should  have  been,  the  excess,  if  any,  not  being  so  great  as  to  indicate  upon 
the  face  of  the  transaction  a  palpable  and  gross  departure  from  the  require- 
ments of  the  statute,  or  whether  upon  the  facts  disclosed  the  report  of  the 
commissioners  should  have  been  confirmed,  are  none  of  them  issues  pre- 
senting federal  questions,  and  the  judgment  of  the  state  court  upon  them 
cannot  be  reviewed  in  the  Supreme  Court. 

Lent  t>.  TiUson,  (1891)   140  U.  S.  331,  11  S.  Ct.  825,  35  U.  S.   (L.  ed.)   419. 

(5)  Refusal  of  Habeas  Corpus  upon  Application. — A  refusal  to  grant 
a  writ  of  habeas  corpus  upon  application  is  not  a  deprivation  of  liberty  with- 
out due  process  of  law.  Laws  of  a  state  under  which  the  officer  empowered 
to  act  upon  a  petition  can  judicially  determine  whether  upon  the  case  made 
out  by  the  petitioner  it  should  be  granted,  and  may  refuse  if  in.  his  judg- 
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ment,  upon  the  facts  prescribed  upon  a  hearing,  the  result  would  be  that 
the  prisoner  would  be  remanded,  are  not  in  violation  of  this  amendment 
In  re  Taylor,  ( 1879)   12  Chicago  Leg.  N.  17,  23  Fed.  Cas.  No.  13,774. 

(6)  Error  in  Deciding  What  Common  Law  Is. — A  state  has  the  right  to 
alter  the  common  law  at  any  time,  although  it  has  theretofore  adopted  it 
with  certain  limitations.  If,  through  its  courts,  it  err  in  deciding  what  the 
common  law  is,  yet,  if  no  fundamental  and  absolutely  all-important  right  be 
thereby  denied  to  an  accused,  he  still  has  due  process  of  law,  and  he  cannot 
complain  to  the  federal  court  regarding  the  error,  assuming,  of  course,  that 
the  decision  did  not  conflict  with  some  specific  provision  of  the  Federal 
Constitution. 

West  v.  Louisiana,  (1904)    194  U.  S.  262,  24  S.  Ct.  650,  48  U.  S.   (L.  ed.)  965. 

(7)  Law  in  Force  When  Deed  Made. —  If  a  deed  conferred  a  contingent 
remainder  in  fee  simple  under  the  law  in  force  when  it  was  made,  that  right 
in  real  estate  could  not  be  impaired  or  destroyed  by  subsequent  legislation 
or  subsequent  decision. 


I 
i 
i 
Aetna  L.  Ins.  Co.  v.  Hoppin,  (1914)  214  Fed.  928.  i 


(8)  Bight  to  Modify  Decision  on  Second  Appeal  in  Same  Case. —  There 
is  nothing  in  this  amendment  which  prevents  a  state  from  permitting  an 
appellate  court  to  alter  or  correct  its  interlocutory  decision  upon  a  first 
appeal  when  the  same  case,  with  the  same  parties,  comes  before  it  again; 
whether  this  is  permitted  is  a  question  of  local  law. 

Most  v.  Barney,  (1916)  230  U.  S.  538,  36  S.  Ct.  183,  60  U.  S.  (L.  ed.)  425. 

6.  On  Matters  op  Practice. — A  decision  upon  a  matter  of  practice 
under  the  state  procedure  does  not  draw  in  question  any  right  under  this 
provision. 

Thorington  v.  Montgomery,  ( 1893 )   147  attorney  for  the  state,  in  the  presence  of 

U.  S.  492,  13  S.  Ct.  394,  37  U.  S.  (L.  ed.)  the  jury,  proposed  to  enter  a  nolle  prose- 

252.  qui  as  to  the  third  and  fourth  counts. 

The  jury  having  been  sent  out,  the  court 

"Error  or  irregularities  in  the  suit  do  permitted    a   nolle   prosequi   upon   those 

not  take   from   it   or   its   decree   the   at-  counts  to  be  entered.     Of  this  fact  the 

tribute    of    due    process."      Ballard    v.  jury  were  informed,  and  being  instructed 

Hunter,  (1907)   204  U.  S.  258,  27  S.  Ct.  to   pass   only   on   the   remaining  counts, 

261,  51  U.  8.  (L.  ed.)  461.  they  retired,  and  returned  into  court  a 

verdict  of  guilty,  in  manner  and  form  as 

NoL  proa,  on  counts  jury  failed  to  agree  charged   in   the   indictment.     There  was 

upon. —  In   the   trial   of   a  criminal   case  nothing  in  all  this  amounting  to  a  de- 

after  the  case  had  been  submitted  to  the  privation  of  the  liberty  of  the  defendants 

jury  they  were  brought  into  court,  and  without  due  process  of  law.     At  most  it 

the  fact  disclosed,  by  polling  them,  that  was  a  mere  error  in  procedure  or  prac- 

they  were  agreed  upon  a  verdict  of  guilty  tice,  that  did  not  affect  the  substantial 

under  the  first  and  second  counts  of  the  rights   of   the   accused.      Cross    r.  North 

indictment,  but  could  not  agree  as  to  the  Carolina,  (1889)   132  U.  S.  140,  10  S.  Ct 

third  and  fourth  counts.     Thereupon,  the  47,  33  U.  S.   (L.  ed.)   287. 
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On  issue  of  lunacy. —  The  United  States  Supreme  Court  will  accept  as  con- 
elusive  the  ruling  of  a  state  Supreme  Court  that  the  jury  which  passed  on 
the  issues  in  a  lunacy  proceeding  was  a  lawful  jury ;  that  the  petition  was 
in  compliance  with  the  statute;  and  that  the  asserted  omissions  in  the 
recitals  in  a  verdict  and  order  thereon  were  at  best  but  mere  irregularities 
which  did  not  render  void  the  order  of  the  state  court  appointing  a  guardian 
of  the  lunatic's  estate. 

Simon  p.  Craft,  (1901)   182  U.  S.  436,  21  S.  Ct.  836,  45  U.  &  (L.  ed.)   1166. 

The  denial  by  a  state  court  of  an  application  to  amend  a  petition  for  removal 
is  not  the  denial  of  any  right  secured  by  the  Constitution  of  the  United 
States. 

Stevens  t.  Nichols,  (1895)    157  U.  S.  371,  15  S.  Ct.  640,  39  U.  S.   (L.  ed.)   736. 

Refusal  of  application  to  file  supplementary  answer. —  The  refusal  of  a  state 
court  to  grant  an  application  for  leave  to  file  a  supplementary  answer  is  not 
a  taking  of  property  without  due  process  of  law  when  there  is  no  abuse  of 
discretion. 

Sawyer  t\  Piper,   (1903)   189  U.  S.  157,  23  S.  Ct.  633,  47  U.  S.   (L.  ed.)  757. 

Mere  irregularities  in  the  procedure  are  matters  solely  for  the  consideration 
of  the  judicial  tribunal  within  the  state  empowered  by  the  laws  of  the  state 
to  review  and  correct  errors  committed  by  its  courts.  Such  errors  affect 
merely  matters  of  state  law  and  practice,  in  no  way  depending  upon  the 
Constitution  of  the  United  States. 

Iowa  Cent.  R.  Co.  c.  Iowa,  (1896)  160  U.  8.  393,  16  8.  Ct.  344,  40  U.  S.  (L.  ed.) 
467. 

10.  Statutes  of  Limitation  —  a.  In  General. —  The  legislature  may  pre- 
scribe a  limitation  for  the  bringing  of  suits  where  none  previously  existed, 
as  well  as  shorten  the  time  within  which  suits  to  enforce  existing  causes  of 
action  may  be  commenced,  provided,  in  each  case,  a  reasonable  time,  taking 
all  the  circumstances  into  consideration,  be  given  by  the  new  law  for  the 
commencement  of  suit  before  the  bar  takes  effect. 

Wheeler  v.  Jackson,   (1890)    137  U.  S.  such  certificates  of  sale  shall  cease  and 

255,   11  S.  Ot.  76,  34  U.  S.   (L.  ed.)   659,  determine,"    and    does    not    deprive    the 

holding  that  a  statute  which  prescribes  a  certificate  holder  of  property  without  due 

limitation  of  time  within  whicn  an  action  process  of  law. 
may  be  brought  by  a  purchaser  at  a  tax 

sale  to  compel  the  execution  of  a  convey-  A  statute  shortening  the  period  of  limi- 

ance,   is  not  unconstitutional  in  that  it  tation  is  within  the  constitutional  power 

requires   the   registrar   to   cancel   in   his  of  the  legislature,  provided  a  reasonable 

office  all  sales  made  more  than  a  certain  time,  taking  into  consideration  the  nature 

time   prior  to  a  specified  date,  and  pro-  of  the  case,  is  allowed  to  bring  an  action 

▼idea    that   "thereupon    the   lien    of   all  after  the  passage  of  the  statute  and  be- 
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fore  the  bar  take*  effect.  Turner  r.  New 
York,  (1897)  16S  U.  S.  94,  18  S.  Ct.  38, 
42  U.  S.  (L.  ed.)  392,  holding  that,  a 
New  York  statute  which  provides  that  all 
conveyances  thereafter  executed  by  the 
comptroller,  of  land  within  the  forest  pre- 
serves, sold  by  him  for  nonpayment  of 
taxes  and  having  been  recorded  for  two 
years  in  the  clerk's  office  in  the  county  in. 
which  the- lands  lay,  should,  six 'months 
after  the  Act  took  effect,  be  conclusive 
evidence  that  all  proceedings  prior  thereto 
were  regular  and  as  required  by  law,  is 
not  repugnant  to  any  provision  of  the 
Constitution  as  to  the  limitation  of  six 
months.  See  also  Saranac  Land,  etc.,  Co. 
r.  Comptroller,  (1900)  177  U.  S.  318,  20 
a  Ct.  642,  44  U.  S.  (L.  ed.)  786,  (1897) 
83  Fed.  436. 

A  statute  which  imposes  a  condition 
or  limitation  upon  the  right  to. maintain  . 
actions  for  personal  injuries,  that  a  no- 
tice shall  have  been  given  or  served 
within  one  year  after  the  happening  of 
the  event  causing  the  damages,  is  valfd. 
Hoffmann  r.  Milwaukee  Electric  R„  *te., 
Co.,  (1906)   127  Wis.  76,  106  N.  W.  808. 

A  limitation  is  unreasonable  which 
does  not,  before,  the  bar  takes  effect,  afford 
full  opportunity  for  resort  to  the  courts 
for  the  enforcement  of  the  rights  upon 
which  the  limitation  is  intended  to  oper- 
ate, and  this  opportunity  must  be  afforded 
in  respect  of  existing  rights  of  action 
after  they  come  within  the  present  or 
prospective  operation  of  the.  statute,  ,and 
in  respect  of  prospective  rights  after  they 
accrue.  *rIt  is  usual  in  prescribing 
periods  of  limitation  to  adjust  the  time 
to  the  special  nature  of  the  rights  of 
action  to  be  affected,  the  situation  of  the 
parties,  and  other  surrounding  circum- 
stances. A  single  period  cannot  be  fixed 
for  all  cases,  because  what  would  be  rea- 
sonable in  one  class  of  cases  would  be 
entirely  unreasonable  in  another.  Each 
limitation  must,  therefore,  be  separately 
judged  in  the  light  of  the  circumstances 
surrounding  the  class  of  cases  to  which  it 
applies,  and,  if  the  time  is  reasonable  in 
respect  of  the  class,  it  will  not  be  ad- 
judged unreasonable  merely  because  it  is 
deemed  to  operate  harshly  in  some  par- 
ticular or  exceptional  instance;  as  where 
the  person  against  whose  right  the  limi- 
tation runs  is  under  some  disability,  out 
of  the  state,  or  unavoidably  prevented 
from  suing  within  the  time  'prescribed." 
Lamb  p.  Powder  River  Live  Stock  Co., 
(1904)    132  Fed.  442. 

Amending  statutes  of  limitation  as  to 
state. —  An  amendment  to  a  statute  of 
limitations  providing  that  the  statute 
shall  never  be  pleaded  to  an  action  brought 
by  or  for  the  benefit  of  the  state,  in  so 


far  as  the  same  affects  moral  claims 
against  municipal  corporations,  is  not 
violative  of  the  due  process  of  law  clause 
of  the  Federal  Constitution,  although  the 
statute  of*  limitations  had  fully  run  prior 
to  the  amendment  of  the  law.  A  city 
is  a  subordinate  subdivision  of  the  state 
government,  and  may  be  obligated  to  pay 
claims  not  strictly  binding  in  law,  if  just 
and  equitable  in  their  character.  State  «. 
Aberdeen,  (1904)  34  Wash.  61,  74  Pat  \ 
1022. 

From  time  of  recording  tax  deed.— A 
state  statute  providing  that  "no  action 
for  the  recovery  of  real  property  sold  for 
the  nonpayment  of  taxes  shall  lie,  unless 
the  same  be  brought  within  five  years  after 
the  treasurer's  deed  is  executed  and  re-  , 
corded,  as  above  provided,"  does  not  de-  ! 
prive  one,  claiming  under  a  tax  deed,  of 
property  without  due  process  of  law, 
when  construed  by  the  state  court  to  mean 
that  the  limitation  began  to  run  at  the 
time  of  the  execution  and  recording  of 
the  tax  deed,  irrespective  of  the  question 
of  adverse  possession.  Barrett  t*.  Holmes, 
(1880)  102  U.  S.  655,  26  U.  S.  (U  ed.) 
291. 

A  Maine  statute,  with  regard  to  wild 
land,  whiten  provides  that  when  a  person 
has  been  in  possession  under  a  recorded 
deed  continuously  for  twenty  years,  and 
has  paid  the  taxes  thereon   during  that 
time,   and  no   former  owner  has  during 
such  time  paid  any  taxes  thereon,  no  ac- 
tion   shall    be   maintained   by   a   former 
owner  to  recover  such  land,  unless  com- 
menced  within   twenty   years   or  within 
five  years  following  the  adoption  of  the        j 
statute,  does  not  deprive  a  former  owner 
of  property  without  due  process  of  law 
in  the  case  of  one  in  possession  for  five 
years  after  and  fifteen  years  before  the 
enactment    of     the     statute.       Soper    * 
Lawrence   Bros.    Co.,    (1906)    201   TJ.   & 
359,  26  S.  Ct.  473,  50  U.  S.   (Ll  ed.)  768l 

A  North  Dakota  statute  declaring  that 
"  all  titles  to  real  property  vested  in  any 
person  or  persons  who  have  been  or  here- 
after may  be  in  the  actual,  open,  adverse, 
and  undisputed  possession  of  the  land 
under  such  title  for  a  period  of  ten  years 
and  shall  have  paid  all  taxes  and  assess- 
ments legally  levied  thereon,  shall  be  and 
the  same  are  declared  good  and  valid  in 
law,  any  law  to  the  contrary  notwith- 
standing," was  held  to  be  valid  as  to  one 
who  had  been  in  the  actual,  open,  ad- 
verse, and  undisputed  possession  of  land 
for  nine  years,  and  had  paid  the  taxes 
and  assessments  levied  thereon  during  the 
first  eight  of  those  years,  and  there  re- 
mained a  period  of  one  year  before  his 
title  could  become  good  and  valid;  sua* 
one  against  whom  the  adverse  possession 
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was  maintained  was  not  deprived  of  prop-  <  and  payment  of  taxes  in  the  adverse  pos- 
erty  without  due  process  of  law  by  the  sessor.  Schauble  v.  Schultz,  (1905)  137 
ripening  of  the  title  by  adverse  possession    ■  Fed.  901. 

When  actions  may  be  immediately  barred.: — When  tneasonable  opportunity 
has  been  offered,  by  a  statute  taking  private  property  for  public  use,  to  the 
owners  to  obtain  compensation  for  the  damages  sustained,  they  must  be 
deemed  to  have  waived  their  right  to  assert  it,  and  a  statute  passed  after 
that  lapse  of  time,  providing  that  all  claims  and  causes  of  action  then  exist- 
ing upon  which  no  proceeding  had  been  already  taken  should  be  barred,  did 
not  deprive  such  owners  of  property  without  due  process.  oiE  law. 

Kaukauna  Water  Power  Co.  v.  Green  affirming  Qreen  Bay,  etc.,  Canal  Co.  t* 
Bay,  etc.,  Canal  Co.,  (1891)  142  U.  S.  Kaukauna  Water-Power  Co.,  (1888)  70 
280,  12  a  Ct.  173,  35  U.  S.  (L.  ed.)  1004,      Wis.  635,  35  N.  W.  529,  36 fN.  W.  828. 

6.  Removal  of  Bab. —  A  debtor  has  ne*  property  in  the  bar  of  a  statute 
of  limitation  as  a  defense  to  his  promise  to  pay  a  debt,  and  such  a  bar, 
after  it  has  become  complete,  may  be  removed  by.  statute.  In  an  action 
to  recover  real  or  personal  property,  where  the  question  is  as  to  the  removal 
of  the  bar  of  the  statute  of  limitations  by  a  legislative  Act'  passed  after  the 
bar  has  become  perfect,  such  Act  deprives  the  party  of  his  property  with- 
out due  process  of  law.  The  reason  is  that/ by  the  law  in  existence  before 
the  repealing  Act,  the  property  had  become  the  defendants.  Both  the  legal 
title  and  the  real  ownership  had  become  vested  in  him,  and  to  give  the  Act 
the  effect  of  transferring  this  title  to  plaintiff  would  deprive  him  of  his 
property  without  due  process  of  law.  But  to  remove  the  bar  which  the 
statute  of  limitations  enables  a  debtor  to  interpose  to  prevent  the  payment 
of  his  debt  stands  on  very  different  ground. 

Campbell  v.  Holt,  (1886)  115  U.  S.  properly  paid,  and  authorize  a  recovery, 
623,  6  S.  Ct.  209,  29  U.  S.  (L.  ed.)  483.      after   the    same  has   been   barred    by   a 

former  statute  of  limitation,  and  so  re- 
Recovery  of  taxes  illegally  assessed. —      vive  the  action.    Jackson  Hill  Coal,  etc., 
The  legislature  has  authority  to  remove       Co.  t>.  Sullivan  County,   (1914)    181  Ind. 
the    bar   to    the    recovery    of    taxes    im-       335,  104  N:  E.  497. 

11.  Relating  to  Crimes  —  a.  Making  Intent  Unnecessary  as  an  Ele- 
ment op  Offense. —  A  statute  declaring  a  casual  or  involuntary  trespass, 
made  by  cutting  or  assisting  to  cut  timber  upon  the  lands  of  the  state,  to  be 
a  felony,  does  not  deny  due  process  of  law. 

Shevlin-Carpenter  Co.  v.  Minnesota,  able  to  the  penal  laws  who,  in  whole  or 
(1910)  218  U.  S.  57,  30  S.  Ct.  663,  54  in  part,  commits  a  crime  within  the  state, 
U-         (L.  ed.)  930.  is  not  in  violation  of  this  clause.    People 

t?.  Botfcin,    (1908)    9  OaL  App.  244,  98 

A  statute  which  makes  any  one  amen-      Pac  861. 

b.  Knowledge  as  Element  of  Crime. —  A  statute  punishing  incest  does 
not  violate  the  due  process  of  law  clause  of  the  Federal  Constitution,  in 


710 


CONSTITUTION 


[Amend.  XIV,  sac.  1 


that  it  does  not  employ  the  word  "  knowingly  "  or  any  equivalent  word  or 
phrase  to  make  knowledge  of  the  relationship  an  element  of  the  crime. 

State  t;.  Glindemann,  (1904)  34  Wash.  221,  75  Pac  800,  101  Am.  St  Rep.  100L 

c.  Indefinite  Standard  op  Conduct. —  A  statute  which  with  reference 
to  an  element  of  conduct  declared  to  be  criminal  prescribes  no  standard  of 
conduct  that  it  is  possible  to  know,  violates  the  fundamental  principles  of 
justice  embraced  in  the  conception  of  due  process  of  law. 


American  Seeding  Mach.  Co.  v.  Ken- 
tucky, (1915)  936  U.  S.  560,  35  S.  Ct. 
456,  59  U.  Si  (L.  ed.)  773;  Collins  t?. 
Kentucky,  (1914)  234  U.  S.  634,  34  & 
Ct.  924,  58  U.  S.  (L.  ed.)  1510;  Inter- 
national Harvester  Co.  t\  Kentucky, 
(1914)  234  U.  S.  216,  34  S.  Ct.  853,  58 
U.  S.  (L.  ed.)  1284,  holding  the  Ken- 
tucky anti  trust  act  invalid. 

Compare  Nash  c.  U.  S.,  (1912)  229  U. 
S.  373,  33  S.  Ct.  780,  57  U.  S.   (L.  ed.) 


1232,  holding  the  criminal  provisions  of 
the  Sherman  Anti  Trust  Act  to  be  valid. 

A  statute  providing  that  any  person 
who  shall  in  public  or  private  by  speech, 
etc.,  advocate,  encourage,  justify,  praise  or 
incite  the  unlawful  burning  or  destruction 
of  public  or  private  property,  etc,  shall 
be  guilty  of  a  high  misdemeanor,  is  not 
invalid  for  uncertainty  as  to  the  offense 
of  "  inciting  "  to  a  crime.  State  t*.  Boyd, 
(1914)   86  N.  J.  L.  75,  »1  Atl.  586. 


d.  What  Constitutes  Prima  Facie  Evidence  op  Gun/r. — A  state  statute 
which  makes  the  possession  by  persons' other  than  public  officers,  of  papers 
or  documents,  being  the  record  of  chances  or  slips,  or  the  possession  of  any 
paper,  print,  or  writing  commonly  used  in  playing  or  promoting  the  game 
of  policy,  presumption  of  possession  thereof  knowingly,  in  violation  of  the 
statute,  does  not  deprive  a  citizen  of  liberty  without  due  process  of  law. 


Adams  v.  New  York,  (1904)  192  U.  S. 
599,  24  S.  Ct.  372,  48  U.  S.  (L.  ed.)  575, 
affirming  People  v.  Adams,  (1903)  176 
N.  Y.  351,  68  N.  E.  636,  98  Am.  St.  Rep. 
675,  63  L.  R.  A.  406.  See  also  Lindsley  v. 
Natural  Carbonic  Gas  Co.,  (1911)  220 
U.  S.  61,  31  S.  Ct.  337,  55  U.  S.  (L.  ed.) 
369,  Ann.  Cas.  1912C  160. 

To  the  validity  of  a  legislative  pre- 
sumption there  must  be  some  rational 
connection  between  the  fact  proved  and 
the  ultimate  fact  presumed,  and  the  in- 
ference of  one  fact  from  proof  of  an- 
other fact  can  not  be  so  unreasonable  as 
to  be  a  purely  arbitrary  mandate.  State 
v.  Griffin,  (1911)  154  N.  C.  611,  70  S.  E. 
292,  citing  Mobile,  etc.,  R.  Co.  v.  Turnip- 
seed,  (1910)  219  U.  S.  35,  31  S.  Ct.  136, 
55  U.  S.  (L.  ed.)  78,  Ann.  Cas.  1912A 
463,  32  L.  R.  A.   (N.  S.)  226. 


Presumption  of  fraud  against  officers  of 
insolvent  hank. —  A  statute  which  pro- 
vides for  raising  a  presumption  of  fraud 
against  the  president  and  directors  of  an 
insolvent  bank  chartered  in  the  state, 
does  not  deprive  them  of  property  without 
due  process  of  law.  Griffin  v.  State* 
(1914)  142  Ga.  636,  83  S.  E.  540,  Ann. 
Cas.  1916C  80,  L.  IL  A.  1915C  71*, 
15  Ga.  App.  520,  83  S.  £.  891.  See  also 
Smith  v.  State,  (1914)  141  Ga.  482,  81 
S.  E.  220,  Ann.  Cas.  1915C  999. 

A  statute  against  gambling  by  means 

of  contracts  for  future  deliveries  on 
margins,  which  declares  that  certain  acts 
shall  constitute  prima  facie  evidence  of 
guilt  of  the  offenses  prohibited  by  the 
act,  is  valid.  Logan  e.  Postal  leL,  etc, 
Co.,  (1908)    157  Fed.  570. 


.  A  Louisiana  statute  regulating  the  business  of  refining  sugar,  and  aagiiming 
to  prohibit  a  monopoly  therein  is  invalid  in  the  provision,  section  8,  act 
No.  10  of  the  extra  session  of  1915,  that  if  shown  by  affidavit  or  otherwise, 
either  in  limine  or  after  trial,  that  any  refinery  has  been  closed  or  kept  idle 
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for  more  than  one  year,  it  shall  be  presumed  to  have  been  done  for  the  pur- 
pose of  violating  the  act  or  the  laws  against  monopoly,  and  if  the  counter 
evidence  does  not  rebut  the  presumption,  the  court  shall  order  the  owner 
to  sell  the  refinery  within  six  months,  and,  if  that  is  not  done,  shall  appoint 
a  receiver  to  do  it  within  twelve  months. 

McFarland  v.  American  Sugar  Refining  ute  had  said  what  it  was  argued  that  it 

Co.,   (1916)   241  U.  S.  79,  36  S.  Ct.  498,  means,  that  the  plaintiff's  business  was 

60  U.  S.   (L.  ed.)   899,  wherein  the  court  affected  with  a  public  interest  by  reason 

said:      "The    presumption    created    here  of  the  plaintiff's  monopolizing  it  and  that 

has  no  relation  in  experience  to  general  therefore  the  plaintiff  should   be   prima 

facts.     It  has  no  foundation  except  with  facie   presumed   guilty   upon   proof   that 

tacit  reference  to  the  plaintiff.     But  it  is  it  was  carrying  on  business  as  it  does, 

not  within  the  province  of  a  legislature  we  suppose  that  no  one  would   contend 

to  declare  an   individual  guilty   or  pre-  that   the  plaintiff  was  given   the   equal 

mimptively  guilty  of  a  crime.    If  the  stat-  protection  of  the  laws." 

6.  Combination  to  Maliciously  Injure  Another. —  A  state  statute 
which  imposes  imprisonment  or  fine  on  "  any  two  or  more  persons  who 
shall  combine  *  *  *  for  the  purpose  of  wilfully  or  maliciously  injuring 
another  in  his  reputation,  trade,  business,  or  profession  by  any  means  what- 
ever," etc.,  as  construed  by  the  state  Supreme  Court  to  apply  to  a  case  of 
malicious  injury  from  disinterested  malevolence,  was  held  to  be  valid. 

Aikens  v.  Wisconsin,  (1904)   195  U.  S.  as  to  raise  questions  which  we  need  not 

206,  25  S.  Ct.  3,  49  U.  S.   (L.  ed.)    154,  go  into  here.    Therefore  it  is  unnecessary 

wherein  the  court  said:     "Thus  limited,  to  consider  whether,  on  a  more  literal 

on   whatever  ground,  the   statute  would  construction,    the    portion    dealing    with 

punish  only  combinations  of  a  kind  for  malicious  intent  could  be  separated  from 

which   no   justification    could   be   offered  that   which   deals   with   the   purpose   of 

and  those  which  were  taken  out  of  the  merely  wilful  injury,  and  saved,  even  if 

justification   by   the   motive   with  which  the  latter  were  held  to  go  too  far.    Prob- 

they  were  made.     We   see   no   sufficient  ably  the  two  phrases  will  be  read  together 

reason  to  believe  that  the  court  will  go  and  the  statute  made  unquestionable  as  a 

farther  or  construe  the  Act  in  such  a  way  whole." 

/.  Prohibiting  the  Carrying  of  Weapons. —  The  following  statute  of  a 
state  was  held  not  to  violate  this  clause:  "  If  a  person  carry  about  his 
person  any  revolver  or  other  pistol,  dirk,  bowie-knife,  razor,  slung-shot, 
billy,  metallic  or  other  false  knuckles,  or  any  other  dangerous  or  deadly 
^weapon  of  like  kind  or  character,  he  shall  be  guilty  of  a  misdemeanor,  and 
fined  not  less  than  twenty-five  nor  more  than  two  hundred  dollars,  and 
may,  at  the  discretion  of  the  court,  be  confined  in  jail  not  less  than  one 
nor  more  than  twelve  months;  and  if  any  person  shall  sell  or  furnish  any 
such  weapon  as  is  hereinbefore  mentioned  to  a  person  whom  he  knows,  or 
has  reason,  from  his  appearance  or  otherwise,  to  believe,  to  be  under  the 
age  of  twenty-one  yeare,  he  shall  be  punished  as  hereinbefore  provided. 
But  nothing  herein  contained  shall  be  so  construed  as  to  prevent  any  person 
from  keeping  or  carrying  about  his  dwelling-house  or  premises  any  such 
revolver  or  other  pistol,  or  from  carrying  the  same  from  the  place  of  pur- 
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chase  to  his  dwelling-house,  or  from  his  dwelling-house  to  any  place  where 
repairing  is  done,  to  have  it  repaired,  and  back  again.  And  if  upon  the 
trial  of  an  indictment  for  carrying  any  such  pistol,  dirk,  razor,  or  bowie- 
knife  the  defendant  shall  prove  to  the  satisfaction  of  the  jury  that  he  is 
a  quiet  and  peaceable  citizen,  of  good  character  and  standing  in  the  com- 
munity in  which  he  lives,  and  at  the  time  he  was  found  with  such  pistol, 
dirk,  razor,  or  bowie-knife,  as  charged  in  the  indictment,  he  had  good  cause 
to  believe,  and  did  believe,  that  he  was  in  danger  of  death  or  great  bodily 
harm  at  the  hands  of  another  person,  and  that  he  was,  in  good  faith,  carry- 
ing such  weapon  for  self-defense  and  for  no  other  purpose,  the  jury  shall 
find  him  not  guilty." 

State  v.  Workman,   (1891)   35  W.  Va.  367,  14  S.  E.  9,  14  L.  R.  A.  600. 

g.  Usury. —  A  statute  declaring  it  to  be  a  misdemeanor  to  charge  any 
rate  of  interest  greater  than  five  per  cent,  per  month,  either  directly  or 
indirectly,  by  way  of  commission  for  advances,  discount,  exchange,  the 
purchase  of  salary  or  wages,  by  notarial  or  other  fees,  or  by  any  contract, 
or  contrivance,  or  device  whatever,  is  valid. 

King  v.  State,  (1911)    136  Ga.  709,  71  An  Act  providing  that  "every  person 

Si  E.  1093.  or  persons,  company,  corporation  or  firm 

•    *    *   who  shall  take  or  receive,  directly 

.  A  statute  which  prohibits  any  person  or  indirectly,  by  means  of  commissions  or 

engaged  in  business  as  a  personal  prop-  brokerage  charges,  or  otherwise,  for  the 

erty   broker   from   making   any    loan   se-  forbearance    or    use    of    money   or  other 

cured  by   chattel  mortgage,   bill  of   sale,  commodities,    any     interest    at    a    rate 

or  other  obligation  or  contract  involving  greater    than    two    per    cent    per   month, 

the  forfeiture  of  rights  in  or  to  personal  shall  be  deemed  guilty  of  a  misdemeanor, 

property,  providing  ior  a  greater  rate  of  and,     on     conviction     thereof,     shall    be 

interest  than  two  per  cent  per  month,  is  punished   by  a  fine  of  not  less  than  one 

not   open  to  constitutional  objection  be-  hundred  dollars  nor  more  than  five  hun- 

cause    it    does    not    apply    to    those    who  died  dollars,  and  by  imprisonment  in  the 

make   occasional   loans   and   are   not   en-  county  jail  for  a  period  of  not  leas  than 

gaged   in   the  business   of  making  loans,  thirty  days  nor  more  than  ninety  days/*, 

nor  to  loans  upon  pledge,  or  loans  with-  does  not  violate  section  1  of  article  14  of 

out  security,  or  loans  upon  the  security  of  the   amendments   of   the   Constitution  of 

bank    books,  bank   deposits,   interests   in  the    United    States   which    prohibits  any 

estates,  or  contracts,  or  loans  secured  by  state  from  depriving  "  any  person  of  life, 

mortgage  on  real  estate.   Eaker  i\  Brvant,  libertv   or  propertv  without  due  process 

(1914)  24  Cal.  App.  $7,  140  Pac.  310.  of  law."     Ex  p.  Berger,   (1906)    193  Mo. 

16,  90  S.  W.  759,  112  Am.  St.  Rep.  472, 
5  Aim.  Cas.  383,  3  L.  R.  A.   (N.  S.)  5S0. 

h.  Keeping  Disorderly  House. —  A  statute  which  provides  that  "  every 
person  who  shall  keep  a  house  which  is,  or  is  reputed  to  be,  a  house  of 
ill  fame,  or  which  is  resorted  to,  or  is  reputed  to  be  resorted  to,  for  the  pur- 
poses of  prostitution  and  lewdness  *•  *  •  shall  be  fined  *  *  *  or 
imprisoned, ' '  is  valid  as  to  one  charged  with  being  the  actual  keeper  of  a 
house  of  ill  fame. 

State  v.  Anderwra,   (1909)   82  Conn.  Ill,  72  Atl.  648. 


Amend.  XIV,  sec.  1] 


CONSTITUTION 


713 


i.  Ordinance  Requiring  Removal  op  Weeds.—  A  city  ordinance  making 
any  owner  or  occupant  of  a  lot  who  shall  allow  to  remain  thereon  any 
growth  of  weeds  to  the  height  of  over  one  foot,  guilty  of  a  misdemeanor, 
and  providing  for  a  trial  by  jury  according  to  the  settled  course  of  judicial 
proceedings,  does  not  deprive  any  persoil  of  liberty  or  property  without  due 
process  of  law. 

St.  Louis  V\  Gait,  (1903)   179  Mo.  8,  77  S.  W.  876,  63  L.  R.  A.  778. 


12.  Public  Office  and  Officers^- a.  In  General. —  Public  office  is  not 
property,  and  the  determination  of  the  general  assembly  as  to  the  right  to 
the  office  of  governor  of  a  state  is  not  open  to  judicial  review. 


Taylor  r.  Beckham,  (1900)  178  U.  S. 
574.  20  S.  Ct.  890,  1009,  44  U.  a  (L.  ed.) 
1187.  See  also  State  v.  Crumbaugh, 
(1901)  26  Tex.  Civ.  App.  621,  63' S.  W. 
925. 

This  amendment  does  not  deprive  a 
state  of  the  power  to  determine  what 
duties  may  be  performed  by  local  officers, 
nor  whether  they  shall  be  appointed,  or 
elected  by  the  people.  Soliah  t>.  Heskin, 
(1912)  222  U.  S.  522,  32  &  Ct.  103,  56 
U.  S.    (L.  ed.)   294. 

A  law  to  determine  title  to  a  judicial 
office  does  not  deprive  an  incumbent  of 
property  without  due  process  of  law,  when 
ample  provision  has  been  made  for  the 
trial  of  the  contest  before  a  court  of  com- 
petent jurisdiction;  for  bringing  the 
party  against  whom  the  proceeding  is  had 
before  the  court,  and  notifying  him  of 
the  case  he  is  required  to  meet;  for  giving 
him  an  opportunity  to  be  heard  in  his 
defense;  for  the  deliberation  and  judg- 
ment of  the  court;  for  an  appeal  from 
this  judgment  to  the  highest  court  of  the 
state,  and  for  hearing  and  judgment 
there.  Kennard  v.  Louisiana,  (1875)  92 
U.   S.  483,  23  U.  S.    (L.  ed.)   478. 

Abolition  of  office  created  by  legisla- 
ture.—  It  is  no  deprivation  of  property 
without  due  process  of  law  for  a  legis- 
lature to  abolish  an  office  which  it  had 
created,  although  the  legislature  had  pro- 
hibited the  removal  of  such  an  officer  ex- 


cept for  cause  after  due  trial.  Hawkins 
v.  Roberts,  (1898)  122  Ala,  130,  27  So. 
327. 

An  act  abolishing  city  offices  does  not 
violate  section  1,  Amendment  14  on  the 
ground  that  a  party  has  been  legislated 
out  of  an  office  in  which  he  has  a  con- 
stitutionally secured  property  right.  Van 
Dyke  r.  Thompson,  (1916)  136  Tenn.  136, 
189  S.  W.   62. 

Difference  in  compensation  of  justices 
of  fixed  classes. —  An  Act  providing  that 
no  justice  of  the  peace  except  station- 
house  justices  shall  receive  from  the 
county  more  than  ten  thousand  dollars 
for  his  services  in  any  one  month  in 
criminal  cases,  does  not  deprive  the  jus- 
tices whose  salary  is  thus  limited,  of 
property  without  due  process  of  law. 
Herbert  v.  Baltimore  County,  (1903)  97 
Md.  639,  55  Atl.  376. 

A  state  law  providing  for  the  payment 
of  an  increase  in  the  salaries  of  the  judges 
of  the  superior  courts  in  some  of  the  cir- 
cuits containing  large  cities  from  the 
treasuries  of  the  respective  counties  con- 
taining those  cities,  while  the  whole  of 
the  salaries  of  the  judges  in  the  other  cir- 
cuits is  paid  out  of  the  state  treasury, 
will  not  be  declared  invalid  at  the  instance 
of  a  county  affected  or  of  the  treasurer 
of  such  count  v.  Hammond  v.  Clark% 
(1911)  136  Ga."  313,  71  S.  E.  479,  38  L. 
R.  A.  (N.  S.)  77. 


6.  Removal  from  Office. —  A  state  statute  regulating  proceedings  for 
the  removal  of  a  person  from  a  state  office  is  not  repugnant  to  the  Constitu- 
tion of  the  United  States  if  it  provides  for.  bringing  the  party  against  whom 
the  proceeding  is  had  into  pourt  and  notifying  him  of  the  case  he  has  to 
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meet,  for  giving  him.  an  opportunity  to  be  heard  in  his  defense,  and  for 

the  deliberation  and  judgment  of  the  court 

Foster    v.    Kansas,    (1884)     112    U.    S.  informed  by  letter  of  his  violation  of  the 

206,  5  S.  Ct.  8,  97,  28  U.  S.   (L.  ed.)  629.  statute  and  notified  to  appear,  and  did 

appear,  although  the  governor  acted  with- 

A  state  auditor,  whose  office  was  sub-  out   sworn   testimony,    or   hearing  testi- 

stantially  an  administrative  one,  has  not  mony  in  favor  of  the  commissioner.  Cald- 

been  deprived  of  property  without  due  pro-  well  v.  Wilson,  (1897)   121  N.  C.  425,  28 

cess  of  law   on  being  removed  from  the  S.  £.  554.     See  also  Gray  r.  McLendon, 

office  by  the  governor  of  the  state,  when  (1910)   134  Ga.  224,  67  S.  E.  859. 
the  state  court  has  held  that  the  statute 

authorizing  the  governor  to  remove  him  Removal  of  police  officers  by  city  alder- 
is  not  in  violation  of  the  constitution  of  men. — A  clause  of  a  city  charter  provid- 
the  state  and  that  the  hearing  before  the1  ing  that  "  the  members  of  the  paid  police 
governor  was  sufficient  Wilson  t>.  North  department  of  said  city  shall  not  be  sub- 
Carolina,  (1898)  169  U.  S.  592,  18  S.  Ct  ject  to  removal  from  office  at  any  time 
435,  42  U.  S.   (L.  ed.)   865.  except   for   misconduct   or   incapacity  of 

such  a  character  as  the  board  of  aldermen 

Suspension  of  railroad  commissioner  by  may  deem  a  disqualification  for  said  of- 

statutory     proceeding. — The     suspension  flee,  and  all  such  removals  shall  be  by  the 

from  office  of  a  railroad  commissioner  by  board  of  aldermen,  upon  charges  made  in 

the  governor,  in  accordance  with  the  re-  writing  and  of  which  the  officer  complained 

quirement   of    a   statute   forbidding   any  of  shall  have  had  notice  and  opportunity 

railroad    commissioner    to   become    inter-  to  be  heard  thereon,"  is  not  repugnant  to 

ested   in   any   railroad,  does   not  deprive  the  due  process  of  law  clause  of  the  Fed- 

him  of  his  property  without  due  process  eral    Constitution.      Lowrey    r.    Central 

of  law  as  guaranteed  by  the  Fourteenth  Falls,  (1901)  23  R.  I.  354,  50  AU.  639. 
Amendment,  where  the  commissioner  was 


c.  Fund  Appropriated  for  Benefit  of  Public  Officers. —  A  state  stat- 
ute, in  providing  for  the  appointment,  regulation,  and  payment  of  the 
police  force  of  a  city,  declared  that  the  compensation  of  the  members  of  the 
police  force  should  not  exceed  one  hundred  and  two  dollars  a  month  for 
each  one,  and  that  the  treasurer  of  the  city  should  "  retain  from  the  pay  of 
each  police  officer  the  sum  of  two  dollars  per  month,  to  be  paid  into  a  fund 
to  be  known  as  the  *  police  life  and  health  insurance  fund.'  "  A  later 
statute  entitled  "An  Act  to  create  a  police  relief,  health,  and  life  insur- 
ance and  pension  fund  in  the  several  counties,  cities  and  counties,  cities 
and  towns  of  the  state,"  repealed  the  above  Act.  In  an  action  brought 
by  the  personal  representative  of  a  police  officer  whose  death  occurred  sub- 
sequent to  the  latter  statute,  it  was  held  that  though  the  two  dollars  retained 
was  called  in  the  statute  a  part  of  an  officer's  compensation,  it  was  in  fact  an 
appropriation  of  that  amount  by  the  state  each  month  to  the  creation  of  a 
fund  for  the  benefit  of  the  police  officers  named  in  that  law,  and,  until  used 
for  the  purposes  designated,  could  be  transferred  to  other  parties  and 
applied  to  different  purposes  by  the  legislature ;  and  that  the  latter  statute 
did  not  deprive  him  of  property  without  due  process  of  law. 

Pennie  v.  Reia,  (1889)   132  U.  S,  464,  10  S.  Ct.  149,  S3  V.  8.  (L.  ed.)  426. 
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13.  Franchise  as  Property. — A  ferry  franchise  is  property  entitled  to  the 
protection  of  the  law. 

Louisville,  etc,  Ferry  Co.  *  Kentucky,   (1003)    188  U.  B.  899,  28  S.  Ct  463,  47 

U.  S.  (L.  ed.)  513. 

14.  License  as  Property.—1  A  license  to  pursue  any  business  or  occupa- 
tion, from  the  governing  authority  of  any  municipality  or  state,  rtan  only 
be  invoked  for  the  protection  of  one  in  the  pursuit  of  such  business  or 
occupation,  as  long  as  the  same  continues  unaffected  by  existing  or  new 
conditions.  The  degree  of  care  and  scrutiny  which  should  attend  the  pur- 
suit of  the  business  or  occupation  practiced  will  necessarily  depend  upon 
the  safety  and  freedom  from  injurious  or  dangerous  conditions  attending 
the  prosecution  of  the  same. 

Gray  v.  Connecticut,   (1895)   159  U.  S.  end  are  void  upon  general  principles,  and 

77,  15  S.  Ct.  985,  40  U.  S.  (L.  ed.)   80.  cannot  be  protected  by  the  provisions  of 

the   National    Constitution.     Kresser    v. 

A  license  to  sell  liquors  for  the  term  of  Lyman,  (1896)  74  Fed.  766. 
one  year,  granted  by  a  municipal  board 

of  excise,  is  not  such  a  property  right  of  A  law  interfering  with  rights  which 
which  the  licensee  cannot  be  deprived  be-  existed  under  a  license  that  has  expired 
fore  the  expiration  of  the  term.  The  state  before  the  law  goes  into  effect  does  not 
cannot,  through  its  legislative  and  admin-  violate  any  right  protected  by  the  Four- 
istrative  officers,  enter  into  a  contract  teenth  Amendment  of  the  Federal  Consti- 
hampering  the  future  action  of  the  state,  tution.  Consequently  the  trial  and  con- 
in  the  exercise  of  its  police  power  to  regu-  viction  of  a  merchant  for  selling  in  viola- 
late,  restrict,  or  prohibit  the  traffic  in  in-  tion  of  a  statute,  and  after  the  expiration 
toxi eating  liquors.  The  state  cannot  bar-  of  his  license,  pistols  which  he  had  pr  • 
ter  away,  or  in  any  manner  abridge,  any  chased  during  the  continuance  of  his  li- 
of  those  inherent  powers  of  government,  cense, 'does  not  deprive  him  of  his  prop- 
the  complete  and  untrammeled  exercise  of  erty  without  due  process  of  law.  State  t\ 
which  is  essential  to  the  welfare  of  or-  Burgoyne,  (1881)  7  Lea  (Tenn.)  173. 
ganized  society,  and  any  contracts  to  that 

15.  Survival  of  Actions  for  Negligent  Injury  or  Death. — A  statute 

which  provides  for  the  survival  of  actions  to  recover  damages  for  personal 

injuries,  and  which  further  declares  that  "  if  the  person  who  obtained  such 

judgment  should  die,  pending  such  appeal,  or  before  a  new  trial  after  such 

reversal  can  be  had,  such  claim  for  personal  injuries  shall  survive,1 '  does 

not  deprive  the  defendant  of  property  without  due  process  of  law,  as  the 

words  "  pending  such  appeal  "  must  be  construed  to  mean  during  the  time 

following  the  judgment  and  while  the  appeal  is  impending. 

Cincinnati,  etc.,  R.  Co.  v.  McCullom,  (1915)  183  Ind.  556,  109  N.  E.  206,  Ann. 
Cas.  1917E  1165. 

16.  Incidental  Injury  to  Property. —  Complaint  was  made  by  an  abut- 
ting property  owner  that  by  a  municipal  ordinance  authority  had  been 
given  to  a  railway  company  to  obstruct  the  street  with  tracks,  sheds,  fences, 
etc.,  except  as  to  pedestrians,  for  whcin  the  company  was  required  to  pro- 
vide by  overhead  .bridge  and  stairway  approaches  thereto,  and  that  by 
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means  of  this  obstruction  travel  along  the  streets  was  obstructed  and  the 
property  rights  of  the  petitioner  were  not  only  substantially  injured,  but 
practically  destroyed.  It  was  held  that  the  damage  complained  of  was  the 
incidental  consequence  of  a  lawful  exercise  of  municipal  authority  and 
did  not  amount  to  taking  property  without  due  process  of  law. 

Meyer  t?.  Richmond,  (1898)   172  U.  S.  82,  17  &  Ct.  106,  43  U.  S.  (L.  ed.)   374. 


The  erection  and  maintenance  of  a  viaduct  above  the  surface  of  the  street  for 

the  use  of  the  public,  under  the  authority  of  a  statute  containing  no  pro- 
vision for  damages  to  the  owners  of  land  abutting  on  the  street,  by  which 
an  owner's  access  to  his  land  and  the  free  and  interrupted  use  of  light  and 
air  have  been  impaired,  does  not  deprive  such  owner  of  his  property  without 
due  process  of  law.  . 


Sauer  v.  New  York,  (1917)  206  U.  8. 
536,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176, 
wherein  the  court  said :  "  The  state 
courts  have  uniformly  held  that' the  erec- 
tion over  a  street  of  an  elevated  viaduct, 
intended  for  general  public  travel  and  not 
devoted  to  the  exclusive  use  of  a;  private 
transportation  corporation,  iB  a  legitimate 


street  improvement  equivalent  to  a  change 
of  grade;  and  that,  as  in  the  case  of  a 
change  of  grade,  an  owner  of  land  abut- 
ting on  the  street  is  not  entitled  to  dam- 
ages for  the  impairment  of  access  to  his 
land  and  the  lessening  of  the  circulation 
of  light  and  air  over  it." 


17.  Summary  Destruction  of  Property  —  a.  In  General. —  In  determin- 
ing what  is  due  process  of  law  we  are  bound  to  consider  the  nature  of  the 
property,  the  necessity  for  its  sacrifice,  and  the  extent  to  which  it  has  here- 
tofore been  regarded  as  within  the  police  power.  So  far  as  property  is 
inoffensive  or  harmless,  it  can  only  be  condemned  or  destroyed  by  legal 
proceedings,  with  due  notice  to  the  owner ;  but  so  far  as  it  is  dangerous  to 
the  safety  or  the  health  of  the  community,  due  process  of  law  may  authorize 
its  summary  destruction. 

Senteil  t\  New  Orleans,  etc.,  R.  Co.,  (1897)  166  U.  S.  705,  17  S.  Ct.  693,  41  U.  S. 
(L.  ed.)   1169. 


i.  Pood  in  Cold  Storage. —  A  municipal  ordinance  authorizing  munici- 
pal officers  summarily  to  seize  and  destroy  food  in  cold  storage  as  unfit  for 
human  consumption,  is  valid. 


North  American  Cold  Storage  Co.  t?. 
Chicago,  (1908)  211  U.  S.  306,  29 
S.  Ct  101,  53  U.  S;  (L.  ed.)  195, 
15  Ann.  Cas.  276,  the  court  say- 
ing: "A  determination  on  the  part  of 
the  seizing  officers  that  food. is  in  an  unfit 
condition  to  be  eaten  is  not  a  decision 
which  concludes  the  owner.  The  ex  parte 
finding  of  the  health  officers  as  to  the 
fact  is  not  in  any  way  binding  upon  those 


who  own  or  claim  the  right  to  sell  the 
food.  If  a  party  cannot  get  his  hearing 
in  advance  of  the  seizure  and  destruction 
he  has  the  right  to  have  it  afterward, 
which  right  may  be  claimed  upon  the 
trial  in  an  action  brought  for  the  destruc- 
tion of  his  property,  and  in  that  action 
those  who  destroyed  it  can  only  success- 
fully defend  if  the  jury  shall  find  the  fact 
of  unwholesomerass  as  claimed  by  them." 
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c.  PfiOPfiHTy  IiiMSOATiT^UsED:^- A  state  fftaVate  ptoridmg:tbat  any  net, 
etc.,  maintained  ia  violation  of  any  law  for.  the  , protection  of  fisheries  is 
to  be  treated  as  a  nuisance,  "  and  njay  be  abated  and  summarily  destroyed 
by  any  person,  and  it  shall  be  theduty  of  each  and  every  protector  afore- 
raid  and  every- game  constable  to  seize,  remove,  and  forthwith  destroy  the 

arae/'  is  not  invalid  for  failing  to  provide  for  regular  judicial  proceedings 
to  be  instituted  for  its  condemnation  when  its  value"  is  inconsiderable. 

Lawton  t?.  Steele,  (1894)   152  U.  S.  135,  .    The  destruction  of  property  in  the  ex- 

14    S.   Ct.    499,    38   U.   fi.    (L.   ed.)    385.  ercise  of  the  police  power  of  a  state,  when 

See   also  Aahon   r.   Board  of   Com'rs   for  such  property  is  used  in  violation  of  law, 

Protection  of  Birds,  etc.,  (1911)   185  Fed.  in  maintaining  a  public  nuisance,  is  not 

221.     And  see  infra,  under  40.     Game  and  a  taking  of  property -for  puulic  use,  and 

Fish  Laws  as  to  confiscation  and. des true-  does  not  deprive  the  owner  of  it  without 

tion  of  fish  nets.  due  process  of  law.     Oantini  i>.  Tillman, 

(1893)  54  Fed.  975. 

d.  Op  Weights  and  Scales. —  A  statute  which  authorizes  the  condemna- 
tion and  confiscation  of  weights  and  measures  or  false  or  fraudulent  measur- 
ing and  weighing  devices,  is  not  violative  of  the  due  process  of  law  clause. 

Williams  v.  Sandles,  (1915)  93  Ohio  St.  Springs  Creamery  Co.,  (1910)  83  Kan, 
92,  112  N.  E.  206.    See  also  State  v.  Belle       389,   111   Pad.  474,  L.  R.   A.   1915D  515. 

18.  Belating  to  Presumptions  —  a.  On  Presumption  of  Death  from 
Length  of  Absence. —  A  statute  providing  that  upon  application  made  to 
the  register  of  wills  for  letters  of  administration  upon  the  estate  of  any 
person  supposed  to  be  dead  on  account  of  absence  for  seven  or  more  years 
from  the  place  of  his  last  domicile  within  the  state,  the  register  of  wills 
shall  certify  the  application  to  the  Orphans'  Court,  and  that  said  court,  if 
-satisfied  that  the  applicant  would  be  entitled  to  administration  if  the 
absentee  were  in  fact  dead,  sh&ll  'cause  the  fact  of  application  to  be  adver- 
tised in  a  newspaper  published  in  the  county  once  a  week  for  four  succes- 
sive weeks,  giving  notice  that  on;  a'  day  stated,  which  must  be  two  weeks 
after  the  last  publication,  evidence  will  be  heard  by  the  court  concerning 
"  the  alleged  absence  of  the  supposed  decedent  and  the  circumstances  and 
duration  thereof/7  does  not  constitute  a  want  of  due  process  of  law. 

Cmuiius  t\  Reading  School  Dist.,  (1905)  erates  as  a  taking  of  property  without 

198    U.   S.  469,  25  S.   Ct   721,   49   U.   S.  due   process  of   law,   in   violation   of   the 

(L.  ed.)  1125,  3  Ann.  Cas.  1121.     See  also  Fourteenth  Amendment  of  the   Constitu- 

Blinn    t?.    Nelson,    (1911)    222    U.    S.    1,  tion  of  the  United  States.    Carr  v.  Brown, 

32  St.  Ct.  1,  56  U.  S.   (L.  ed.)    65,  Ann.  (1897)    20  R.   I.  215,  38  Atl.  9,  78  Am. 

Cas.    1913B    555;    Barton    v.    Kimmerley,  St.  Rep.  855,  38  L.  R.  A.  294. 
(1905)    165  Ind.  609,  76  N.  E.  250,   112 

Am.    St.    Rep.    252 ;    Adams    v.    Adams,  Sale  of  property  of  absent  heir. — A  stat- 
(1912)   211  Mass".  198,  97  N.  E.  982.            .  ute   which    authorizes    and    provides    ma- 
chinery for  the  sale  of  the  interest  of  an 

A  statute  which  authorizes  administra-  absent   heir    in    property    does   not   deny 

tion  on  the  estates  of  absent  persons  who  due  process  of  law.    Bickford  r.  Stewart, 

have  "not  been  heard  from  directly  or  in-  (1909)    55  Wash.  278,  104  Pac.  263,  106 

directly  for  the  term  of  seven  years  "  op-  Pac.  1115,  34  L.  R.  A.  (N.  S.)  623, 
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means  of  this  obstruction  travel  along  the  streets  was  obstructed  and  the 
property  rights  of  the  petitioner  were  not  only  substantially  injured,  but 
practically  destroyed.  It  was  held  that  the  damage  complained  of  was  the 
incidental  consequence  of  a  lawful  exercise  of  municipal  authority  and 
did  not  amount  to  taking  property  without  due  process  of  law. 

Meyer  v.  Richmond,  (1898)   172  U.  S.  82,  17  &  Ct.  106,  43  U.  S.  (L.  ed.)  374. 


The  erection  and  maintenance  of  a  viaduct  above  the  surface  of  the  street  for 
the  use  of  the  public,  under  the  authority  of  a  statute  containing  no  pro- 
vision for  damages  to  the  owners  of  land  abutting  on  the  street,  by  which 
an  owner's  access  to  his  land  and  the  free  and  interrupted  use  of  light  and 
air  have  been  impaired,  does  not  deprive  such  owner  of  his  property  without 
due  process  of  law.  . 


Sauer  v.  New  York,  (1917)  206  U.  S. 
536,  27  S.  Ct.  686,  51  U.  S.  (L.  ed.)  1176, 
wherein  the  court  said :  "  The  state 
courts  have  uniformly  held  that' the  erec- 
tion over  a  street  of  an  elevated  viaduct, 
intended  for  general  public  travel  and  not 
devoted  to  the  exclusive  use  of  a;  private 
transportation  corporation,  is  a  legitimate 


street  improvement  equivalent  to  a  change 
of  grade;  and  that,  as  in  the  case  of  a 
change  of  grade,  an  owner  of  land  abut- 
ting on  the  street  is  not  entitled  to  dam- 
ages for  the  impairment  of  access  to  his 
land  and  the  lessening  of  the  circulation 
of  light  and  air  over  •it," 


17.  Summary  Destruction  of  Property  —  o.  In  General. —  In  determin- 
ing what  is  due  process  of  law  we  are  bound  to  consider  the  nature  of  the 
property,  the  necessity  for  its  sacrifice,  and  the  extent  to  which  it  has  here- 
tofore been  regarded  as  within  the  police  power.  So  far  as  property  is 
inoffensive  or  harmless,  it  can  only  be  condemned  or  destroyed  by  legal 
proceedings,  with  du$  notice  to  the  owner ;  but  so  far  as  it  is  dangerous  to 
the  safety  or  the  health  of  the  community,  due  process  of  law  may  authorize 
its  summary  destruction. 

Senteil  %.  New  Orleans,  etc.,  R.  Co.,  (1897)  166  U.  S.  705,  17  S.  <X  693,  41  U.  S. 
(L.  ed.)    1169. 


b.  Pood  in  Cold  Storage. —  A  municipal  ordinance  authorizing  munici- 
pal officers  summarily  to  seize  and  destroy  food  in  cold  storage  as  unfit  for 
human  consumption,  is  valid. 


North  American  Cold  Storage  Co.  f?. 
Chicago,  (1908)  211  U.  S.  306,  29 
S.  Ct.  101,  53  U.  &  (L.  ed.)  195, 
15  Ann.  Cas.  276,  the  court  say- 
ing: "A  determination  on  the  part  of 
the  seizing  officers  that  food. is  in  an  unfit 
condition  to  be  eaten  is  not  a  decision 
which  concludes  the  owner.  The  ex  parte 
finding  of  the  health  officers  as  to  the 
fact  is  not  in  any  way  binding  upon  those 


who  own  or  claim  the  right  to  sell  tie 
food.  If  a  party  cannot  get  his  hearing 
in  advance  of  the  seizure  and  destruction 
he  has  the  right  to  have  it  afterward, 
which  right  may  be  claimed  upon  the 
trial  in  an  action  brought  for  the  destrap- 
tion  of  his  property,  and  in  that  action 
thoae  who  destroyed  it  can  only  success- 
fully defend  if  the  jury  shall  find  the  fact 
•of  unwholesomeness  as  claimed  by  them" 
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c.  Pbopebw  Iiiii«GATj/fr>UsED:— A  state  statute  providing:  that  any  net, 

.*"•*■   v-    'i  «■«  •  ■ 

etc.,  maintained  ia  violation  of  any  law  for,  the  protection  of  fisheries  is 

to  be  treated  as  a  nuisance,  *  and  njay  be  abated  atid  summarily  destroyed 

by  any  person,  and  it  shallbe  th^'duty  of  each  and  every  protector  afore- 

raid  and  every;  game  constable  to  seize,  remove,  and  forthwith  destroy  the 

aine,"  is  not  invalid  for  failing  to  provide  for  regular  judicial  proceedings 

to  be  instituted  for  its  condemnation  when  its  valuers  inconsiderable. 

Lawton  v.  Steele,  (1894)   152  U.  S.  135,  The  destruction  of  property  in  the  ex- 

14    8.   Ct.   499,   38   U.  J3.    (L.   ed.)    385.  ercise  of  the  police  power  of  a  state,  when 

See   also  Ashon   p.   Board   of  Com'rs   for  such  property  is  used  in  violation  of  law, 

Protection  of  Birds,  etc.,  (1911)    185  Fed.  in  maintaining  a  public  nuisance,  is  not 

221.     And  see  infra,  under  40.    Game  and  a  taking  of  property  for  public  use,  aiul 

Fish  Laws  as  to  confiscation  and. des true-  does  not  deprive  the  owner  of  it  without 

tion  of  fish  nets.  due  process  of  law.     Cantini  tf.  Tillman, 

(1893)  64  Fed.  975. 

d.  Of  Weights  and  Scales. —  A  statute  which  authorizes  the  condemna- 
tion and  confiscation  of  weights  and  measures  or  false  or  fraudulent  measur- 
ing and  weighing  devices,  is  not  violative  of  the  due  process  of  law  clause. 

Williams  v.  Sandles,  (1915)  93  Ohio  St.  Springs  Creamery  Co;,  (1910)  83  Kan, 
92,  112  N.  E.  206.    See  also  State  v.  Belle       389,   111   Pac*.  474,  L.  R.   A.   1915D  615. 

18.  Belating  to  Presumptions  —  a.  On  Presumption  of  Death  from 
Length  op  Absence. —  A  statute  providing  that  upon  application  made  to 
the  register  of  wills  for  letters  of  administration  upon  the  estate  of  any 
person  supposed  to  be  dead  on  account  of  absence  for  seven  or  more  years 
from  the  place  of  his  last  domicile  within  the  state,  the  register  of  wills 
shall  certify  the  application  to  the  Orphans'  Court,  and  that  said  court,  if 
■satisfied  that  the  applicant  would  be  entitled  to  administration  if  the 
absentee  were  in  fact  dead,  shall  'cause  the  fact  of  application  to  be  adver- 
tised in  a  newspaper  published  in  the  county  once  a  week  for  four  succes- 
sive weeks,  giving  notice  that  on  a  day  stated,  which  must  be  two  weeks 
after  the  last  publication,  evidence  will  be  heard  by  the  court  concerning 
"  the  alleged  absence  of  the  supposed  decedent  and  the  circumstances  and 
duration  thereof,"  does  not  constitute  a  want  of  due  process  of  law. 

Cunn his  r.  Reading  School  Dist,  (1905)  erates  as  a  taking  of  property  without 

198    U.   S.  469,  25  S.   Ct   721,   49  U.   S.  due   process  of  law,  in   violation   of  the 

(L.  ed-)  1125,  3  Ann.  Cas.  1121.     See  also  Fourteenth   Amendment  of  the   Constitu- 

Blinn    v.    Nelson,    (1911)    222    U.    S.    1,  tion  of  the  United  States.    Carr  i>.  Brown, 

32  St.  Ct.  1,  66  U.  S.   (L.  ed.)   65,  Ann.  (1897)    20  R.  I.  215,  38  Atl.  9,  78  Am. 

Caa.    1913B    655;    Barton    v.    Kimmerley,  St.  Rep.  855,  38  L.  R.  A.  294. 
(1005)    165  Ind.  609,  76  N.  K.  250,   112 

Am.    St.    Rep.    252 ;    Adams    r.    Adams,  Sale  of  property  of  absent  heir. — A  stat- 
(1912)   211  Maes'.  198,  97  N.  E.  982.           .  ute   which   authorizes    and   provides   ma- 
chinery for  the  sale  of  the  interest  of  an 

A  statute  which  authorizes  administra-  absent    heir   in   property   does   not   deny 

tion  on  the  estates  of  absent  persons  who  due  process  of  law.    Bickford  r.  Stewart, 

have  "not  been  heard  from  directly  or  in-  (1909)    55  Wash.  278,  104  Pac.  263,  106 

directly  for  the  term  of  seven  years  "  op-  Pac.  1115,  34  L.  R.  A.  (N.  S.)  623, 
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Probate  proceedings  ob  the  estate  of  a 
person  supposed  to  be  dead,  but  who  is 
in  fact  alive,  are  invalid,  and  a  judgment 
of  a  state  court  affirming  a  sale  thereun- 
der of  land  owned  by  such  a  person  de- 
prives him  of  property  without  due  pro- 
cess of  law.  Scott  v.  McNeal,  (1894)  154 
U.  S.  38,  14  S.  Ct.  1108,  38  U.  S.  (L.  ed.) 
896. 

Reviewing  the  above  owe,  the  court,  in 
Ounnius  v.  Reading  School  Disk,  (1905) 
198  U.  S.  469,  25  S.  Ct.  721,  49  TJ.  & 
(L.  ed.)  1125,  3  Ann.  Cas.  1121,  noted 
eupra,  said:  "In  that  case  a  probate 
court  in  the  state  of  Washington  had 
issued  letters  of  administration  upon  the 
estate  of  a  person  who  had  disappeared, 
and  proceeded  to  administer  his  estate 
as  that  of  a  dead  person  upon  the  pre- 
sumption of  death,  which  the  court  as- 
sumed had  arisen  from  his  absence.  There 
was  no  statute  of  the  state  of  Washington 
providing  for  an  administration  of  the 
estate  of  an  absentee  as  such,  and  creat- 
ing rights  and  safeguards  applicable  to 
that  situation,  as  distinct  from  the  gen- 
eral law  of  the  state,  conferring  upon 
courts  of  probate  power  to  administer  the 
estates  of  deceased  persons.  Referring  to 
the  presumption  under  the  law  of  England 
of  death  arising  from  absence,  it  was  held 
that  such  presumption  was  not  conclusive, 
and  was  absolutely  rebutted  by  proof  that 
the  person  who  was  presumed  from  the 
fact  of  absence  to  be  dead  was,  in  fact, 
alive.  Having  established  this  proposition, 
it  was  then  held,  as  death  was  essential 
to  confer  jurisdiction  on  a  probate  court 


to  administer  an  estate  as  such,  the  fact 
of  life  at  the  time  the  administration  was 
initiated  conclusively  rebutted  the  pre- 
sumption and  caused  the  court  to  be 
wholly  without  jurisdiction  to  adminis- 
ter the  estate  of  a  person  who  was  alive.0 

Without  adequate  notice,  the  appoint- 
ment of  an  administrator  in  such  a  case 
is  without  due  process  of  law.  Selden  r. 
Kennedy,  (1906)  104  Va.  826,  52  S.  £. 
635,  113  Am.  St.  Rep.  1076,  7  Ann.  Caa. 
879,  4  L.  R.  A.  (N.  S.)  944.  See  also 
Baltimore  Sav.  Bank  v.  Weeks,  (1906) 
103  Md.  60,  64  Atl.  295,  6  L.  R.  A. 
(N.  S.)  690. 

Recovery  of  bank  deposit. —  A  person 
made  a  deposit  in  a  bank,  and  left  the 
state.  Eleven  years  thereafter,  on  applica- 
tion to  the  surrogate,  letters  of  adminis- 
tration were  granted  upon  a  finding  by  the 
surrogate  that  the  depositor  was  deceased 
and  had  died  intestate.  The  adminis- 
trator presented  his  letters  of  adminis- 
tration to  the  bank  and  demanded  the 
amount  deposited,  with  accrued  interest, 
and  the  bank  thereupon  paid  the  same  to 
him.  In  an  action  by  the  depositor 
against  the  bank,  it  was  held  that  these 
proceedings,  conforming  to  state  statutes, 
constituted  no  defense,  as  there  was  an 
absence  of  "due  process  of  law."  That 
the  state  may  make  a  law  for  taking  care 
of  abandoned  estates,  with  proper  pro- 
visions for  notice  to  the  absent  or  un- 
known owners,  will  not  be  denied,  but  this 
is  not  such  a  law.  Lavin  v.  Emigrant 
Industrial  Sav.  Bank,  (1880)  1  Fed.  641. 


b.  Presumption  op  Negligence. —  The  enforcement  of  a  statute  which 
provides  that  "  any  person  who  drives  a  herd  of  horses,  mules,  asses,  cattle, 
sheep,  goats,  op  swine  over  a  public  highway,  where  such  highway  is  con- 
structed on  a  hillside,  shall  be  liable  for  all  damage  done  by  such  animals 
in  destroying  the  banks  or  rolling  rocks  into  or  upon  such  highway,"  does 
not  constitute  a  taking  of  property  without  due  process  of  law. 


Jones  v.  Brim,  (1897)  165  U.  8.  180, 
17  S.  Ct.  282,  41  U.  8.  (L.  ed.)  677, 
affirming  Brimm  v.  Jones,  (1895)  11  Utah 


200,  39  Pac.  825,  29  L.  R.  A.  97,  18  Utah 
440,  45  Pac.  46,  352. 


c.  Presumption  of  Value  op  Property  Lost  by  Fire. —  A  state  statute 
relating  to  fire  insurance  contracts,  which  directs  that  "  in  case  of  total  loss 
of  the  property  insured,  the  measure  of  damages  shall  be  the  amount  for 
which  the  same  was  insured,  less  whatever  depreciation  in  value  below  the 
amount  for  which  the  property  is  insured  the  property  may  have  sustained 
between  the  time  of  issuing  the  policy  and  the  time  of  th$  loss,  and  the  tmr* 
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den  of  proving  such  depreciation  shall  be  upon  the  defendant,"  does  not 
deprive  insurance  companies  of  property  without  due  process  of  law  as 
precluding  the  judicial  inquiry  of  liability  on  policies  of  fire  insurance  by  a 
conclusive  presumption  of  fact 

Orient  Ina.  Co.  v.  Daggs,    (1899)    172       (1896)    136   Mo.   382,   38   8.   W.   85,   58 
U.  8.  564,  19  S.  Ct,  281,  43  U.  S.  (L.  ed.)       Am.  St.  Rep.  638,  36  L.  R.  A.  227. 
652,  affirming  Daggs  v.  Orient  Ins.  Co., 

19.  Regulating  Priorities  —  a.  Displacing  Priority  of  Liens. — A  statute 
provided  that  no  railroad  company  should  have  power  to  give  any  mort- 
gage or  other  kind  of  lien  on  its  property  which  would  be  valid  and  binding 
against  judgments  for  damages  done  to  persons  and  property  in  the  opera- 
tion of  the  road.  Such  a  law  is  valid,  as  the  law  in  force  at  the  time  the 
mortgage  is  executed,  with  all  the  conditions  and  limitations  it  imposes,  is 
the  law  which  determines  the  force  and  effect  of  the  mortgage. 

East  Tennessee,  etc.,  R.  Go.  v.  Frazier,  A  statute  giving  a  thresher  a  prior  lien 

(1891)    139  U.  8.  288,  11  S.  Ct.  517,  35  on  the  grain  does  not  impair  the  vested 

IJ.  S.  (L.  ed.)  196.    See  also  Southern  R.  rights  of  prior  lienors  by  mortgage,  execu- 

Co.    v.    Bouknight,    (1895)    70   Fed.   442,  t ion,  attachment,  or  otherwise.    Phelan  t* 

affirming  Central  Trust  Co.  v.  Charlotte,  Terry,  (1907)   101  Minn.  45*,  112  N.  W. 

etc,  R.  Co.,  (1894)  65  Fed.  257.  872. 

b.  Priority  of  Resident  Creditors. —  A  state  statute  which  provides 
that  "  creditors  who  may  be  residents  of  this  state  shall  have  a  priority  in 
the  distribution  of  assets,  or  subjection  of  the  same,  or  any  part  thereof, 
to  the  payment  of  debts  over  all  simple  contract  creditors  being  residents  of 
any  other  country  or  countries,  and  also  over  mortgage  or  judgment  cred- 
itors, for  all  debts,  engagements,  and  contracts  which  were  made  or  owing 
by  said  corporation  previous  to  the  filing  and  registration  of  such  valid 
mortgages,  or  the  rendition  of  such  valid  judgments,"  does  not  deprive  a 
nonresident  mortgagee  of  his  property  without  due  process  of  law. 

Sully  v.  American  Nat.  Bank,  (1900)  178  U.  S.  299,  20  S.  Ct.  935,  44  U.  S.  (U  ed.) 
1072. 

A  state  statute  which  subordinates  the  claims  of  private  business  corporations 
not  within  the  jurisdiction  of  the  state  to  the  claims  of  creditors  residing 
in  the  state  does  not  deprive  such  a  corporation  of  property  without  due 
process  of  law,  when  it  had  notice  of  the  proceedings  in  the  state  court, 
became  a  party  to  those  proceedings,  and  the  rights  asserted  by  it  were 
adjudicated,  but  it  was  only  denied  the  right  to  participate  upon  terms 
of  equality  with  state  creditors  in  the  distribution  of  particular  assets  of 
another  corporation  doing  business  in  that  state. 

Blake  i?.  McClung,  (1898)  172  U.  S.  176  U.  8.  69,  20  8.  Ct  307,  44  U.  8. 
260,  19  8.  Ct.  165,  43  U.  8.  (L.  ed.)  (L,  ed.)  371.  See  also  In  re  Standard 
432.      See  alao  Blake  v.  McClung,  (1900)       Oak  Veneer   Co.,    (1909)    173   Fed.    103, 


720  Constitution        [Amend,  xiv,  sec.  i 

c.  Giving  Preference  to  Certain  Stockholders  on  Liquidation.— 
A  statute  provided  that  "  all  charters  and  grants  of  or  to  corporations  or 
amendments  thereof,  enacted  or  granted  since  the  14th  of  February,  1856, 
and  all  other  statutes,  shall  be  subject  to  amendment  or  repeal,  at  the  will 
of  the  legislature,  unless  a  contrary  intent  be  therein  plainly  expressed: 
provided  that,  whilst  privileges  and  franchises  so  granted  may  be  changed 
or  repealed,  no  amendment  or  repeal  shall  impair  other  rights  previously 
vested.' '  A  provision  of  an  amendment  to  a  railroad  company's  charter 
that  "  the  proceeds  of  such  sale,  lease,  or  consolidation  which  the  company 
by  said  amendment  are  Authorized  to  make,  shall  be  first  applied  to  pay  off 
debts  said  company  may  owe,  and  the  balance  applied  towards  the  liquid* 
tion  and  discharge,  ratably,  of  the  bonds  issued  by  the  Glasgow  precinct 
and  by  the  town  of  Glasgow  to  aid  in  building  said  road,"  was  held  to  be 
unconstitutional  as  depriving  other  stockholders  than  the  municipal  cor- 
poration of  vested  rights. 

Hill  i?.  Glasgow  R.  Co.,  (1888)  41  Fed.  which  does  not  fall  within  the  now*  to 
617,  wherein  the  court  said:  "After  the  deal  with  th«i  privileges  and  franchisee  of 
payment  of  debts,  corporate  assets  belong  the  corporation.  The  legislature  could 
to  and  must  be  distributed  equally  and  not,  by  repeal  or  amendment  of  the  char- 
ratably  among  the  stockholders  therein  ter,  bestow  all  th6  surplus  property  of  the 
as  the  beneficial  owners  thereof.  This  corporation  upon  certain  stockholders  to 
equality  of  ownership  and  right  of  ratable  the  exclusion  of  others;  nor  could  it  law- 
distribution  in  surplus  assets  of  the  corpo-  fully  direct  that  such  corporate  property 
ration,  acquired  before  amendment  or  re-  or  funds  should  be  applied  to  the  pay- 
peal  of  the  company's  charter,  cannot  be  ment  of  the  indebtedness  of  a  portion  of 
defeated  or  impaired  by  such  amendment  the  stockholders  of  the  company." 
or  repeal.    It  is  a  valid  right  of  property, 

d.  Giving  Water  Bents  Priority  op  Lien. —  A  statute  making  water 
rents  due  to  a  city  a  lien  prior  to  all  other  incumbrances,  in  the  same 
manner  as  taxes  and  assessments,  does  not  deprive  a  mortgagee  of  property 
without  due  process  of  law  when  the  mortgage  was  made  after  the  enact- 
ment of  the  statute,  nor  does  a  statute  passed  subsequent  to  the  mortgage, 
imposing  a  penalty  for  failing  to  pay  the  rents  by  a  certain  time,  and  a 
heavy  rate  of  interest  on  their  continuing  in  arrear. 

Provident  Inst,  for  Sav.  t>.  Jersey  City,  to  enhance  the  value  of  all  real  estate  in 

(1885)    113  U.  8.  506,  5  8.  Ct.  612,  28  its  limits;  and  the  charges  for  the  use  of 

U.   8.    (L.   ed.)    1102,   wherein  the  court  the  water  may  well  be  entitled  to  take 

said :     "  We  are  not  prepared  to  say  that  high    rank    among    outstanding    claims 

a    legislative    Act    giving    preference    to  against  the  property  jbo  benefited.    It  may 

•     *     *     liens    even   over    those    already  be  difficult  to  show  any  substantial  dis- 

created  by  mortgage,  judgment,  or  attach-  tinction  in   this   regard  between  such  t 

ment,  would  be  repugnant  to  the  Consti-  charge    and    that    of    a    tax    strictly   so 

tution    of    the    United    States.     *     *     *  called.     But  as  the  present  case  does  not 

The  providing  a  sufficient  water  supply  for  call  for  an  opinion  on  this  point,  it  is 

the  inhabitants   of  a  great  and  growing  properly  reserved  for  consideration 

city  is  one  of  the   highest  functions  of  it  necessarily  arise*," 
municipal  government,  and  tends  greatly 
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20.  Relation  of  Employer  and  Employee  —  a.  Regulating  Payment  of 
Wages. —  A  statute  entitled  "An  Act  to  provide  for  the  protection  of  serv- 
ants and  employees  of  railroads,"  relating  to  the  payment  of  unpaid  wages 
without  abatement  or  deduction  on  discharge  of  an  employee,  does  not 
amount  to  deprivation  of  property,  as  the  Act  is  purely  prospective  in  its 
operation.  It  does  not  interfere  with  vested  rights,  or  existing  contracts, 
or  destroy,  or  sensibly  encroach  upon,  the  right  to  contract,  although  it 
imposes  a  duty  in  reference  to  the  payment  of  wages  actually  earned, 
which  restricts  future  contracts  in  the  particular  named. 


St.  Louis,  etc.,  R.  Co.  v.  Paul,  (1899) 
173  U.  S.  409,  19  S.  Ot.  419.  43  U.  8. 
(L.  ed.)  746,  affirming  (1897)  64  Ark. 
83,  40  S.  W.  705,  62  Am.  St.  Hep.  154, 
37  L.  R.  A.  504. 

Requiring  payment  of  wages  in  money. 

—  An  Act  prohibiting  wages  except  in 
lawful  money  and  making  any  contract 
for  any  other  manner  of  payment  illegal, 
is  not  a  deprivation  of  property  without 
due  process  of  law.  State  v.  Haun,  (1898) 
7  Kan.  App.  509,  54  Pac.  130. 

In  specifications  for  municipal  contracts. 

—  A  municipal  ordinance  providing  "  that 
all  specifications  prepared  by  the  head  of 
any  of  the  departments  of  the  executive 


branch  of  the  municipality  of  Cleveland 
for  any  public  work  or  improvement  and 
upon  which,  under  proper  advertisement, 
bids  shall  be  received  for  the  performance 
of  such  work  or  the  making  of  any  such 
improvement,  such  specifications  shall 
have  inserted  therein,  a  clause  providing 
that  any  and  all  common  labor  performed 
on  such  work  or  the  making  of  any  such 
improvement  as  may  be  contemplated,  and 
in  pursuance  of  any  such  specifications, 
shall  receive  not  less  than  one  dollar  and 
fifty  cents  per  day,  and  that  the  hours 
of  labor  of  such  common  labor  shall  not 
exceed  eight  hours  per  day,"  was  held  to 
be  an  invasion  of  the  liberty  to  contract. 
State  v.  Norton,  (1897)  7  Ohio  Dec.  358. 


b.  Regulating  Time  op  Payment  op  Wages. —  A  statute  requiring  semi- 
monthly payment  of  wages  of  railway  employees  is  valid  as  applied  to 
those  employed  wholly  within  the  state  as  well  as  to  those  whose  duties  take 
them  from  that,  state  into  other  states. 


Erie  R.  Co.  v.  Williams,  (1914)  233 
U.  S.  685,  34  S.  Ct.  781,  58  U.  S.  (L.  ed.) 
1155,  51  L.  R.  A.   (N.  S.)    1097. 

A  statute  requiring  corporations  or  in- 
dividuals engaged  in  mining  coal  or  fire 
clay  to  pay  their  employees  semi-monthly, 
was  held  to  be  invalid.  State  v.  Potomac 
Valley  Coal  Co.,  (1911)  116  Md.  380, 
81   Atl.  686. 

Weekly  payment  laws.— A  Rhode  Island 
statute  providing  that  "  every  corpora- 
tion, other  than  religious,  literary,  or 
charitable  corporations,  and  every  incor- 
porated   city,    but   not    including   towne, 


shall  pay  weekly  the  employees  engaged 
in  its  business  the  wages  earned  by  them 
to  within  nine  days  of  the  date  of  such 
payment,  unless  prevented  by  inevitable 
casualty:  provided,  however,  that  if  at 
any  time  of  payment  any  employee  shall 
be  absent  from  his  regular  place  of  labor, 
he  shall  be  entitled  to  said  payment  at 
any  time  thereafter  on  demand,"  was  held 
to  be  valid.  State  v.  Brown,  etc.,  Mfg. 
Co.,  (1892)  18  R.  I.  16,  25  Atl.  246,  17 
L.  R.  A.  856.  See  also  Lawrence  v. 
Rutland  R.  Co.,  (1907)  80  Vt.  370,  67 
Atl.  1091,  13  Ann.  Caa.  475,  15  L.  R.  A. 
(N.  S.)    350,  as  to  Vermont  statute. 


c.  Redemption  of  Store  Orders  in  Cash. —  A  statute  which,  with  pro- 
visos, declares  "  that  all  persons,  firms,  corporations,  and  companies,  using 
coupons,  scrip,  punch-outs,  store  orders,  or  other  evidence  of  indebtedness 
to  pay  their  or  its  laborers  and  employees,  for  labor  or  otherwise,  shall,  if 
XX  F,  S,  A.— 24 
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(4)  Eight-hour  Law  Applicable  to  State  <md  Municipal  Contracts.— 
An  eight-hour  law  for  laborers,  workmen  and  mechanics  who  may  be 
employed  by  or  on  work  for  a  municipal  corporation,  is  valid. 

Sweeten  t\  State,  (1914)    122  Md.  634,       1912A  765;  Ex  p.  Steiner,  (1913)  68  Ore. 
90   Atl.    180;    Byars  v.   State,    (1909)    2       218,  137  Pac.  204. 
Okla.  Crim.  481,  102  Pac.  804,  Ann.  Cas. 


(5)  For  Miners. —  A  state  statute  providing  that  the  period  of  employ- 
ment of  workingmen  in  all  underground  mines  or  workings,  and  in  smelters 
and  all  other  institutions  for  the  reduction  or  refining  of  ores  or  metals, 
shall  be  eight  hours  per  day,  except  in  cases  of  emergency  where  life  or 
property  is  in  imminent  danger,  is  not  a  deprivation  of  property  without 
due  process  of  law.  These  employments  when  too  long  pursued,  the  legis- 
lature has  judged  to  be  detrimental  to  the  health  of  the  employees,  and 
so  long  as  there  are  reasonable  grounds  for  believing  that  this  is  so,  its 
decision  upon  this  subject  cannot  be  reviewed  by  the  federal  courts. 

Holden  v.  Hardy,  (1898)  169  U.  S.  imminent  danger,"  and  that  "the  period 
580,  18  8.  Ct  383,  42  U.  S.  (L.  ed.)  780,  _  of  employment  of  workingmen  in  smelters 
wherein  the  court  said:  "Afl  the  pos-^  and  in  all  other  institutions  for  the  re- 
session  of  property,  of  which  a  person  duction  or  refining  of  ores  or  metals  shall 
cannot  be  deprived,  doubtless  implies  be  eight  hours  per  day,  except  in  cases 
that  such  property  may  be  acquired,  it  is  of  emergency  where  life  or  property  is  in 
safe  to  say  that  a  state  law  which  under-  imminent  danger,"  was  held  to  be  within 
takes  to  deprive  any  class  of  persons  the  power  and  discretion  of  the  legisla- 
of  the  general  power  to  acquire  property  ture  to  enact  for  the  protection  of  the 
would  also  be  obnoxious  to  the  same  pro-  health  and  prolongation  of  the  lives  of 
vision.  Indeed,  we  may  go  a  step  further,  the  workingmen  affected,  and  the  result- 
and  say  that,  as  property  can  only  be  ing  welfare  of  the  state.  Ex  p.  Boyce, 
legaUy  acquired  as  between  living  persons  (1904)  27  Nev.  299,  76  Pac  1,  1  Ann.  Caa. 
by  contract,  a  general  prohibition  against  66,  65  L.  R.  A.  47. 
entering  into  contracts  with  respect   to 

property,  or  having  as  their  object  the  It   is   not   competent   for   a    state  to 

acquisition  of  property,  would  be  equally  single  out  the  mining,  manufacturing,  and 

invalid."      Affirming    State    u.    Holden,  smelting  industries  of  the  state,  and  im- 

(1896)    14  Utah  71,  46  Pac  766,  37  L.  pose  upon  them  restrictions  with  refer- 

R.  A.  109.  ence  to  the  hours  of  labor  of  their  em- 
ployees from  which   other  employers  of 

A  Nevada  statute  providing  that  "  the  labor  are  exempt.    It  violates  the  fight  of 

period  of  employment  of  workingmen  in  parties  to  make   their  own   contracts,  a 

all  underground  mines  or  workings  shall  right    protected    by  ,  this    clause.     In  r* 

be  eight  hours  per  day,  except  in  oases  of  Eight-Hour  Bill,   (1895)   21  Colo.  30,  39 

emergency  where  life  or  property  is  in  Pac.  328. 


(6)  For  Bakers. — A  statute  providing  that  "  no  employee  shall  be 
required  or  permitted  to  work  in  a  biscuit,  bread,  or  cake  bakery  or  con- 
fectionery establishment  more  than  sixty  hours  in  any  one  week,  or  more 
than  ten  hours  in  any  one  day,  unless  for  the  purpose  of  making  a  shorter 
work  day  on  the  last  day  of  the  week,  nor  more,  hours  in  any  one  week  than 
will  make  an  average  of  ten  hours  per  day  for  the  number  of  days  during 
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such  week  in  which  such  employee  shall  work/'  was  held  to  be  invalid  as 
depriving  persons  of  liberty  to  contract. 

Lochner  v.  New  York,  ( 1906)  198  U.  S.  •  •  •  It  is  manifest  to  us  that  the  lim- 
52,  25  S.  Ct.  639,  49  U.  S.  (L.  ed.)  937,  itation  of  the  hours  of  labor  as  provided 
3  Ann.  Cas.  1133,  wherein  the  court  said:  for  in  this  section  of  the  statute  under 
"  The  statute  now  before  this  court  has  no  which  the  indictment  was  found,  and  the 
emergency  clause  in  it,  and,  if  the  stat-  plaintiff  in  error  convicted,  has  no  such 
ute  is  valid,  there  are  no  circumstances  direct  relation  to  and  no  such  substantial 
and  no  emergencies  under  which  the  effect  upon  the  health  of  the  employee, 
slightest  violation  of  the  provisions  of  as  to  justify  us  in  regarding  the  section 
the  Act  would  be  innocent.  *  *  *  We  as  really  a  health  law:  It  seems  to  us 
think  the  limit  of  the  police  power  has  that  the  real  object  and  purpose  were 
been  reached  and  passed  in  this  case.  simply  to  regulate  the  hours  of  labor  be- 
There  is,  in  our  judgment,  no  reasonable  tween  the  master  and  his  employees  (all 
foundation  for  holding  this  to  be  neces-  being  men,  sui  juris),  in  a  private  busi- 
sary  or  appropriate  as  a  health  law  to  ness,  not  dangerous  in  any  degree  to 
safeguard  the  public  health  or  the  health  morals  or  in  any  real  and  substantial 
of  the  individuals  who  are  following  the  degree  to  the  health  of  the  employees, 
trade  of  a  baker.  If  this  statute  be  valid,  Uuder  such  circumstances  the  freedom  of 
and  if,  therefore,  a  proper  case  is  made  master  and  employee  to  contract  with  each 
out  in  which  to  deny  the  right  of  an  other  in  relation  to  their  employment,  and 
individual,  sui  juris,  as  employer  or  em-  in  defining  the  same,  cannot  be  prohib- 
ployee,  to  make  contracts  for  the  labor  ited  or  interfered  with,  without  violating 
of  the  latter  under  the  protection  of  the  the  Federal  Constitution."  Reversing 
provision  of  the  Federal  Constitution,  (1904)  177  N.  Y.  146,  69  N.  B.  373,  101 
there  would  seem  to  be  no  length  to  which  Am.  St  Rep.  773. 
legislation  of  this  nature  might  not  go. 

(7)  For  Railroad  Employees  and  Telegraph  Operators. 

A  statute  declaring  that  ten  hours  shall  unconstitutional  as  interfering  with  the 

constitute  a  day's  work  and  that  the  class  right  of  contract  and  as  taking  property 

of  employees  specified  in  the  Act  shall  be  without  due  process   of   law.     Wheeling 

paid  for  every  hour  in  excess  of  ten  which  Bridge,  etc.,   K.   Co.   v.  Gilmore,    ( 1894 ) 

they   shall   be   required   or   permitted   to  4  Ohio  Cir.  Dec.  366,  8  Ohio  Cir.  Ct  668. 
work,  in  additional  to  their  per  diem,  is 

/.  Limiting  Days  of  Labor. —  A  statute  providing  "  that  no  employee 
shall  be  required,  permitted  or  suffered  to  work  in  a  biscuit,  bread,  pastry 
or  cake  bakery  or  other  bakery  or  confectionery  establishment  in  this  state 
more  than  six  days  in  one  week,  said  week  to  commence  at  a  stated  time, 
'  post  meridian,'  on  Sunday,  and  to  terminate  not  later  than  the  corre- 
sponding time  on  Saturday  of  the  same  week,"  violates  the  due  process 
clause  it  being  said  that  the  right  to  purchase  or  to  sell  labor  is  part  of  the 
liberty  protected  by  this  amendment,  unless  there  are  circumstances  which 
exclude  the  right. 

State  r.  Miksicek,  (1910)  226  Mo.  551,  125  S.  W.  607,  135  Am.  St.  Rep.  597. 

g.  Limiting  Age  op  Employees  in  Dangerous  Occupations. —  A  statute 
prohibiting  the  employment  of  persons  of  tender  years  in  certain  danger- 
ous occupations,  authorizing  the  recovery  of  damages  for  injuries  sus- 
tained by  one  employed  in  violation  of  the  statute,  and  not  permitting  the 
employer  to  defend  upon  the  ground  that  it  acted  in  good  faith  relying 
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upon  the  representation  of  the  employee  that  he  was  over  the  statutory 
age,  does  not  violate  this  clause. 

Sturges,  etc.,  Mfg.  Co.  v.  Beauchamp,  (1913)  231  U.  S.  820,  34  8.  Ct  60,  58  U.  & 
(L.  ed.)  245,  L.  R.  A.  1915A  1196. 


h.  Workmen's  Compensation  Law. —  A  workmen's  compensation  act, 
involving  a  scheme  of  compulsory  compensation,  and  alternative  methods 
of  securing  payment,  by  state  insurance,  by  insurance  with  an  authorized 
insurance  corporation,  or  by  a  deposit  of  securities,  does  not  deprive  an 
employer  or  an  employee  of  property  or  contract  rights  without  due  process 
of  law. 

New  York  Cent.  R.  Co.  v.  White,  (1917)  contributory   negligence    and    assumption 

243  U.  S.   188,  37   S.  Ct*  247,  61   U.   S.  of  risk  to  an  employer  who  has  elected  to 

(L.   ed.)    667,  Ann.   Cas.    1917D   629,   L.  come   within   the   provisions   of   the  act, 

R.  A.  1917D  1.    See  also  Mountain  Timber  and  denies  them  to  an  employer  who  does 

Co.  v.  Washington,  (1917)  243  U.  S.  219,  not  elect  to  come  within  its  provisions, 

37  8.  Ct.  260,  61  U.  S.  (L.  ed.)  685,  Ann.  does   not   violate   this   clause.     Hovi- 

Cas.    1917D    642;    Hawkins    v.    Bleakly,  Cudahy  Refining  Co.,  (1915)  95  Kan.  605, 

(1917)    243    U.    S.    210,    37    S.    Ct.    255,  148  Pac.  626. 
61  U.  S.   (L.  ed.)   678,  Ann.  Caa.  1917D 

637,    affirming     (1914)     220    Fed.    378;  The  denial  of  a  trial  by  jury  is  not  in; 

Raymond     v.     Chicago,     etc.,     R.     Co.,  consistent  with "  due  process."    New  York 

(1916)     233    Fed.    239;     Shade    r.    Ash  Cent.  R.  Co.  v.  White,   (1917)   243  U.  S. 

Grove  Lime,  etc.,  Cement  Co.,   (1914)   93  188,  37  S.  Ct  247,  61  U.  a  (L.  ed.)  667, 

Kan.  257,  144  Pac.  249;  In  re  Opinion  of  Ann.  Cas.  1917D  629,  L.  R.  A.  1917D  1. 
Justices,   (1911)   209  Mass.  607,  96  N.  E. 

308;  Adams  v.  Item  Biscuit  Co.,   (Okla.  A  workmen's,  compensation  act,  so  long 

1917)  162  Pac.  938;  Anderson  v.  Carnegie  as  it  is  elective,  requiring  an  employer 

Steel    Co.,    (1916)    255    Pa.    St.    33,    99  to  become  a  subscriber,  and  the  employee 

Atl.    215;    Sayles    v.    Foley,    (1916)    38  to  waive  right  to  sue  at  common  law  and 

R.  I.  484,  96  Atl.  340.  accept  compensation  provided  in  the  act, 

To    the    contrary,    see    Ives    v.    South  violates    no    constitutional    requirement 

Buffalo   R.   Co.,    (1911)    201   N.   Y.   271,  Hunter  v.  Colfax  Consol.  Coal  Co.,  (1916) 

94  N.  E.  431,  Ann.  Cas.   1912B   156,  34  175  la.  245,  154  N.  W.  1037,  157  N.  W. 

L.  R.  A.  (N.  S.)  162.  145,  Ann.  Cas.  1917E  803,  L.  R.  A.  1917D 

15.    See  also  Evanhoff  v.  State  Industrial 

The  provision  in  a  Workmen's  Compen-  Ace.    Commission,    (1915)    78    Ore.   603, 

sation   Act  which  gives  the  defenses  of  154  Pac.  106. 


i.  State  Accident  Insurance  Law. —  A  statute  providing  for  the  crea- 
tion of  a  state  accident  insurance  fund  for  coal  miners  and  employees  at 
coal  washers,  is  valid. 

Cunningham  v.  Northwestern  Imp.  Co.,  N.  E.  602,  39  L.  R.  A.  (N.  S.)  694;  State 
(1911)  44  Mont.  180,  119  Pac.  554;  State  v.  Clausen,  (1911)  65  Waah.  156,  117 
v.  Creamer,    (1912)    85  Ohio  St.  349,  97       Pac.  1101,  37  L.  R.  A   (N.  a)   466. 

j.  Fellow-servant  Law. —  Consistently  with  due  process,  a  state  may 
provide  by  statute  that,  in  actions  brought  under  the  statute,  the  doctrine* 
of  contributory  negligence,  assumption  of  risk,  and  fellow  servant  shall  not 
bar  a  recovery,  and  that  the  burden  of  proof  shall  be  upon  the  defendant 
to  snow  a  compliance  with  the  act,  and  this  is  so  as  to  a  superintendent 


Amend.  XIV,  sec.  1]  CONSTITUTION  727 

though  he  had  contracted  with  the  owner  to  provide  the  safeguards  the 
failure  to  furnish  which  caused  his  death. 

Bowersock  v.  Smith,   (1017)   243  U.  S.  An   employer's  liability  act  abolishing 

29,    37    S.    Ct.    371,   61    U.    S.    (L.    ed.)  in     substance    defenses    of    contributory 

572.      See   also   Sexton   v.   Newark   Dist.  negligence,   negligence   of    fellow   servant 

Tel.  Co.,   (1913)   84  N.  J.  L.  85,  86  Atl.  and  assumption  of  risk  does  not  violate 

451.  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  States  in  that  the 

A    statute    giving    a    right    of    action  act  authorizes  the  taking  of  the  property 
against  an  employer  for  injuries  or  death  of   a   citizen   and   depriving   him   of   his 
resulting    to    his    agents,    employees,    or  liberty  without  due  process  of  law.    Mem- 
servants,  either  from  the  employer's  negli-  phis  Cotton  Oil  Co.  v.  Tolbert,  (Tex.  Civ, 
gence  or  from  the  negligence  of  some  of  App.  1914)  171  S.  W.  309. 
his  other  employees,  servants,  or  agents, 
is   valid.     Rio   Grande   Sampling   Co.   v. 
Catlin,   (1907)  40  Colo.  450,  94  Pac.  323. 

Jfc.  Prohibiting  Contracts  Limiting  Liability. —  A  statute  providing 
that  no  contract  of  employment  entered  into  between  an  employer  and  an 
employee  shall  constitute  any  bar  or  defense  to  any  action  brought  to 
recover  damages  for  personal  injuries  to  or  death  of  such  employee,  pro- 
vided that  upon  the  trial  of  such  action  the  defendant  may  set  off  therein 
any  sum  it  has  contributed  under  the  terras  of  such  contract  to  the  person 
entitled  thereto,  is  valid. 

Lawson  v.  Halifax-Tonopah  Min.  Co.,  (1913)  36  Nev.  591,  135  Pac  611,  138  Pae. 
261. 


Z.  Precluding  Defense  of  Acceptance  of  Benefits  in  Relief  Depart- 
ment.—  A  statute  which  precludes  a  railroad  company  from  making  the 
defense  that  recovery  is  barred  by  the  acceptance  of  benefits  under  a  con- 
tract of  membership  in  its  relief  department  is  not  invalid  as  depriving 
persons  of  their  liberty  to  contract. 

Chicago,  etc.,  R.  Co.  v.  McGuire,  (1911)  The  stipulation  which  the  statute  nulii- 

219   U.   S.   549,  31    S.  Ct.   250,  55  U.   S.  fies  is  one  made  in  advance  of  the  injury 

(L.    ed. )    328,    wherein    the    court    said:  that  the  subsequent  acceptance  of  benefits 

"  The  acceptance  of  benefits  is,  of  course,  shall   constitute   full   satisfaction   of   the 

an    act    done    after    the   injury,   but   the  claim  for  damages.     It  is  in  this  aspect 

legal  consequences  sought  to  be  attached  that  the  question  arises  as  to  the  restric- 

to    that  act   are   derived    from    the   pro-  tion  of  liberty  of  contract." 
vision    in    the    contract    of    membership. 


m.  Liability  op  Mine  Owner  for  Negligence  of  Licensed  Manager  or 
Engineer. — A  statute  imposing  upon  mine  owners  responsibility  for  the 
defaults  of  mine  managers  and  mine  examiners,  employees  who  are  required 
by  the  statute  to  be  selected  by  the  mine  owners  from  those  holding  licenses 
issued  by  the  state  mining  board  created  by  the  statute,  does  not  deprive 
the  owners  of  any  property  rights  when  it  is  not  obligatory  upon  a  mine 
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owner  to  select  a  particular  individual,  or  to  retain  one,  when  selected,  if 

found  incompetent. 

Wilmington  Star  Min.  Co.  *  Fulton,  (1907)  205  U.  S.  60,  27  S.  Ct  412>  51  U.  8. 
(L.  ed.)   708. 

n.  Waiver  of  Right  to  Damages  fob  Injuries. —  A  state  statute  which 
provides:  "And  no  railroad  company,  insurance  company,  or  association 
of  other  persons  shall  demand,  expect,  require,  or  enter  into  any  contract, 
agreement,  or  stipulation  with  any  other  person  about  to  enter,  or  in  the 
employment  of  any  railroad  company,  whereby  such  person  stipulates  or 
agrees  to  surrender  or  waive  any  right  to  damages  against  any  railroad 
"company  thereafter  arising  from  personal  injury  or  death,  or  whereby  he 
agrees  to  surrender  or  waive,  in  case  he  asserts  the  same,  any  other  right 
whatsoever,  and  all  such  stipulations  or  agreements  shall  be  void,"  in 
denying  to  the  employees  of  a  railroad  corporation  the  right  to  make  their 
own  contracts  concerning  their  own  labor,  deprives  them  of  liberty  without 
due  process  of  law. 

Shaver  v.  Pennsylvania  R.  Co.,  (1896)   71  Fed.  936. 

o.  Prohibiting  Employment  Agency. —  A  statute  which  provides  that 
"  It  shall  be  unlawful  for  any  employment  agent,  his  representative,  or 
any  other  person  to  demand  or  receive  either  directly  or  indirectly  from  any 
person  seeking  employment,  or  from  any  person  on  his  or  her  behalf, 
any  remuneration  or  fee  whatsoever  for  furnishing  him  or  her  with  employ- 
ment or  with  information  leading  thereto,' '  is  invalid. 

Adams  v.  Tanner,  (1917)  244  U.  a  590,  37  S.  Ct.  662,  61  U.  S.  (L.  ed.)  1886, 
Ann.  Cas.  1917D  973,  L.  R.  A.  1917F  1163. 

p.  Pbohibiting  Agreement  Not  to  Belong  to  Labor  Union. — A  statute 
making  it  a  misdemeanor  for  an  employer  or  his  agent  to  prescribe,  as  a 
condition  upon  which  one  may  secure  employment  under  or  remain  in  the 
service  of  such  employer,  that  the  employee  shall  enter  into  an  agreement 
not  to  become  or  remain  a  member  of  any  labor  organization  while  so 
employed,  is  repugnant  to  the  due  process  clause  of  this  amendment. 

Coppage  *>.  Kansas,  (1915)  236  U.  S.  A  statute  which  declares  that  "It  shall 
1,  35  S.  Ct.  240,  59  U.  S.  (L.  ed.)  441,  be  unlawful  for  any  person,  company,  or 
L.  R.  A.  1915C  960.  See  also  Goldfield  corporation,  or  any  agent,  officer,  or  em- 
Consol.  Mines  Co.  v.  Goldfield  Mines  ployee  thereof,  to  coerce,  require,  or  hv 
Union,  (1908)  159  Fed.  500;  State  v.  fluence,  any  person  to  enter  into  any 
Julow,  (1895)  129  Mo.  163,  31  S.  W.  781,  agreement,  written  or  verbal,  not  to  join, 
60  Am.  St.  Rep.  443,  29  L.  R.  A.  257;  become,  or  remain  a  member  of  any  law- 
Jackson  v.  Berger,  (1915)  92  Ohio  St.  ful  labor  organization  or  association,  as 
130,  110  N.  K.  732;  Bemis  v.  State,  a  condition  of  securing  or  retaining  em- 
(1915)    12  Okla.  114,  152  Pac.  456.  ployment    with    such    person,    firm,    or 
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corporation/'  is  valid  in  bo  far  as  it  making  it  a  criminal  offense  for  an  em- 
may  assume  to  prevent  an  employer  from  ployer  to  attempt  to  prevent  his  em- 
discriminating  against  members  belong-  ployees  from  joining  labor  organizations, 
ing  to  labor  organizations;  the  validity  or  to  discharge  them  because  of  their 
of  the  coercion  feature  of  the  statute  was  connection  with  labor  unions,  violates  the 
not  decided.  State  v.  Daniels,  (1912)  118  due  process  of  law  clause  of  the  Federal 
Minn.  155,  136  N.  W.  684.  Constitution.    Gillespie  1>.  People,  (1900) 

188  111.   176,  58  N.  E.  1007,  80  Am.  St. 

An   Act   to   protect  "  union  "  men   by  Rep.  176,  52  L.  R.  A.  283. 

q.  Regulating  Discharge  of  Employees. —  A  statute  providing  that  no 
employee  of  a  railroad  corporation  shall  be  disciplined  or  discharged  in 
consequence  of  information  affecting  the  employee's  conduct  until  such 
employee  shall  have  been  given  an  opportunity  to  make  a  statement  in  the 
presence  of  the  person  or  persons  furnishing  the  information,  would  inter- 
fere with  the  liberty  of  contract  guaranteed  by  this  amendment. 

In  re  Opinion  of  Justices,  (1015)  220  Mass.  627,  108  N.  E.  807,  L.  R.  A.  1917B 
1119. 

r.  Requiring  Employer  to  Certify  Cause  op  Leaving  Service. —  An 
act  providing  in  substance,  that  any  person  who  has  been  discharged  from 
the  service  of  any  corporation  may  demand,  in  writing,  that  the  corporation 
state  to  him  in  writing  the  true  cause  of  his  discharge,  has  been  held  appli- 
cable not  only  to  such  employees  as  were  discharged  after  the  statute  went 
into  effect,  but  also  to  such  employees  as  come  within  the  meaning  of  "  dis- 
charged employee  "  at  the  time  it  became  effective.  Such  an  act  has  been 
construed  as  not  violative  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  which  provides  that  no  state  shall  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law,  nor  to  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

St.  Louis  Southwestern  R.  Co.  t\  Hixon,  nature  and  character  of  service  rendered 

(Tex.  Civ.  App.  1910)    126  8.  W.  338.  by  such  employee  to  such  corporation  and 

•  the   duration   thereof,   and   truly   stating 

A  statute  requiring  the  superintendent  for  what  cause,  if  any,  such  employee  has 

or  manager  of  a  corporation  to  issue  to  quit  such  service,  is  not  violative  of  the 

an   employee  who  has  been  discharged  or  due  process  clause.     Cheek  v.  Prudential 

voluntarily  quit  the  service  of  the  corpora-  Ins.  Co.,    (Mo.   1917)    192  S.  W.  387,  L. 

tion  a  letter,  duly  signed  by  such  superin-  R.  A.  1918A  166. 
tendent    or    manager,    setting    forth    the 

s.  Prohibiting  Blacklisting  Employees. —  The  provision  of  a  state  stat- 
ute was  as  follows:  "  No  company,  corporation,  or  partnership  in  this  state 
shall  authorize,  permit,  or  allow  any  of  its  or  their  agents  to,  nor  shall  any 
of  its  or  their  agents,  blacklist  any  discharged  employee  or  employees,  or 
by  word  or  writing  seek  to  prevent,  hinder,  or  restrain  such  discharged 
employee  or  any  employee  who  may  have  voluntarily  left  such  company's 
or  person's  service  from  obtaining  employment  from  any  other  person  or 
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company/ '  It  was  held  that  this  provision,  inasmuch  as  it  does  not  inter- 
fere with  the  right  of  the  employer  to  discharge  an  employee,  or  his  right 
to  communicate  to  other  employers  the  nature  and  character  of  his 
employees  when  such  information  would  be  for  their  interests,  is  not  in 
violation  of  the  Fourteenth  Amendment 

State  v.  Justus,   (1902)    85  Minn.  279,  discharge,  necessarily  implies  that  there 

88  N.  W.  759,  89  Am.  St  Rep.  550,  56  must   have  been  a   cause  to   justify  the 

L.  R.  A.  757.  dismissal,  else,  how  could  the  '  true  cause ' 

be  given?     The  value  of  the  contract  to 

A  blacklisting  act  requiring  an  employer  each  party  consisted  largely  in  the  mutual 
to  give  a  discharged  employee  a  true  right  to  dissolve  the  relation  of  master 
statement  in  writing  of  the  reasons  for  and  servant  at  will.  The  destruction  of 
the  discharge  does  not  violate  the  Four-  that  right  in  the  corporation  was  a  viola- 
teenth  Amendment  to  said  Constitution,  tion  of  its  liberty  of  contract  and  a  denial 
wherein  it  is  provided  "  that  no  state  of  the  equal  protection  of  the  law  in  viola- 
shall  make  or  enforce  any  law  which  tion  of  this  provision  of  the  Fourteenth 
shall  deprive  any  person  of  life,  liberty  or  Amendment  to  the  Constitution  of  the 
property  without  due  process  of  law.  St.  United  States,  '  nor  shall  any  state  de- 
Louis  Southwestern  R.  Co.  v.  Griffin,  ( Tex.  prive  any  person  of  life,  liberty  or  prop- 
Civ.  App.  1913)  154  S.  W.  583.  But  in  erty,  without  due  process  of  law,  nor 
the  Supreme  Court  of  Texas  this  conclu-  deny  to  any  person  within  its  jurisdiction 
sion  was  reversed,  the  court  saying:  "The  the  equal  protection  of  the  laws.'"  St 
requirement  that  the  corporation  give  to  Louis  Southwestern  R.  Co.  v.  Griffin, 
the  discharged  employee,  on  his  demand,  (1914)  106  Tex.  477,  171  8.  W.  703, 
a  statement  of  the  'true  cause'  for  his  L.  R.  A.  1917B  1108. 


t.  Prohibiting  Enticing  Servant  to  Leave. — A  statute  making  it  an 
indictable  offense  for  "  any  person  who  knowingly  interferes  with,  hires, 
employs,  entices  away,  or  induces  to  leave  the  service  of  another,  or  attempts 
to  hire,  employ,  entice  away,  or  induce  to  leave  the  service  of  another,  any 
laborer,  or  servant,  renter,  or  share  cropper,  who  has  contracted  in  writing 
to  serve  such  other  person  for  any  given  time,  not  to  exceed  one  year  before 
the  expiration  of  the  time  contracted  for,"  is  not  violative  of  the  Four- 
teenth Amendment. 

State  v.  Nix,  (1910)  165  Ala.  126,  51  So.  764. 

u.  Striking  and  Picketing  by  Employees. —  The  action  of  employees, 
by  combination,  in  striking  and  picketing  the  employer's  factory  does  not 
violate  this  article  of  the  Constitution  though  damage  results  to  the 
employer,  provided  that  peaceable  means  only  are  used,  and  force,  intimida- 
tion, fraud,  and  malice  are  absent,  and  where  the  employment  is  at  will  and 
no  breach  of  contract  of  service  is  involved. 

Shaughnessey  t?.  Jordan,   (1916)    184  Ind.  499,  111  N.  &  622. 

v.  Exempting  Trade  Unions  and  Associations  op  Employers  from 
Actions  of  Tort. — A  proposed  bill  to  exempt  associations  of  employers  and 
trade  unions,  and  their  members  and  offieialSj  from  actions  of  tort  com- 
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mitted  by  or  on  behalf  of  such  association  or  union,  would  be  plainly  con- 
trary to  constitutional  guaranties. 
In  re  Opinion  of  Justices,  (1912)   211  Mass.  618,  98  N.  E.  387. 

w.  Fire  Escapes  in  Factories. —  A  statute  providing  that  "  In  all  fao- 
tories,  mercantile  establishments,  mills  or  workshops,  sufficient  and  reason- 
able means  of  escape  in  case  of  fire  shall  be  provided,  by  more  than  one 
means  of  egress,  and  such  means  of  escape  shall  at  all  times  be  kept  free 
from  any  obstruction  and  shall  be  kept  in  good  repair  and  ready  for  use, 
and  shall  be  plainly  marked  as  such,"  does  not  violate  this  clause. 

Greene  v.  L.  Fish  Furniture  Co.,  (1916)  272  111.  148,  111  N.  E.  725. 

x.  Regulating  Screening  and  Weighing  Goal. — A  state  statute  regulat- 
ing the  weight  of  coal  before  it  is  screened  and  the  payment  of  miners 
employed  at  quantity  rates,  does  not  unduly  deprive  any  one  of  liberty 
of  contract  because  of  a  provision  therein  which  prohibits  contracts 
which  prevent  the  miner  employed  at  quantity  rates  from  contracting  for 
wages  upon  the  basis  of  screened  coal  instead  of  the  weight  of  the  coal  as 
originally  produced  at  the  mine. 

McLean  v.  Arkansas,  (1908)  211  U.  S.  coal  is  required  to  be  accounted  for  accord- 
539,  29  S.  Ct.  206,  53  U.  S.  (L.  ed.)  315,  ing  to  the  legal  rate  of  weights  as  fixed 
wherein  the  court  said :  "  Is  the  act  in  by  the  law  of  Arkansas,  and  contracts 
question  an  arbitrary  interference  with  contrary  to  this  provision  are  invalid, 
the  right  of  contract,  and  is  there  no  This  law  does  not  prevent  the  operator 
reasonable  ground  upon  which  the  legis-  from  screening  the  coal  before  it  is  sent 
lature,  acting  within  its  conceded  powers,  to  market;  it  does  not  prevent  a  con- 
could  pass  such  a  law?  Looking  to  the  tract  for  mining  coal  by  the  day,  week 
luw  itself,  we  find  its  curtailment  of  the,  or  month;  it  does  not  prevent  the  operator 
right  of  free  contract  to  consist  in  the  from  rejecting  coal  improperly  or  negli- 
requirement  that  the  coal  mined  shall  gently  mined  and  shown  to  be  unduly 
not  be  passed  over  any  screen  where  the  mingled  with  dirt  or  refuse."  See  also 
miner  is  employed  at  quantity  rates,  Rail,  etc.,  Goal  Co.  v.  Yaple,  (1915)  236 
whereby  any  part  of  the  value  thereof  is  U.  S.  338,  35  S.  Ct.  359,  59  U.  -S.  (L.  ed.) 
taken  from  it  before  the  same  shall  have  607 ;  State  v.  Peel  Splint  Coal  Co.,  ( 1892 ) 
been  weighed  and  credited  to  the  employee  36  W.  Va.  802,  15  S.  B.  1000,  17  L.  R.  A. 
sending  the  same  to  the  surface,  and  the  385. 

y.  Requiring  Mines  to  Furnish  Washhouses  for  Employees. — A  stat- 
ute requiring  the  owners  and  operators  of  coal  mines  and  other  employers 
of  labor  to  erect  and  maintain  washhouses  at  certain  places  where  laborers 
are  employed,  is  valid. 

Booth  v.  Indiana,  (1915)  237  U.  &  391,  35  S.  Ct.  617,  59  U.  S.   (L.  ed.)   1011. 

21.  Relation  of  Mortgagor  and  Mortgagee  —  a.  Title  of  Mortgagee 
in  Possession. — A  statute,  entitled  "An  Act  in  regard  to  judgments  and 
decrees,  and  the  manner  of  enforcing  the  same  by  execution,  and  to  provide 
for  the  redemption  of  real  estate  sold  under  execution  or  decree,"  provides 
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in  part:  "  When  the  premises  mentioned  in  any  such  certificate  shall  not 
be  redeemed  in  pursuance  of  law,  the  legal  holder  of  such  certificate  shall  be 
entitled  to  a  deed  therefor  at  any  time  within  five  years  from  the  expiration 
of  the  time  of  redemption.  The  deed  shall  be  executed  by  the  sheriff,  master 
in  chancery,  or  other  officer  who  made  such  sale,  or  by  his  successor  in  office, 
or  by  some  person  specially  appointed  by  the  court  for  the  purpose.  If  the 
time  of  redemption  shall  have  elapsed  before  the  taking  effect  of  this  Act,  a 
deed  may  be  given  within  two  years  from  the  time  this  Act  shall  take  effect 
"When  such  deed  is  not  taken  within  the  time  limited  by  this  Act  the  certifi- 
cate of  purchase  shall  be  null  and  void;  but  if  such  deed  is  wrongfully 
withheld  by  the  officer  whoso  duty  it  is  to  execute  the  same,  or  if  the  execu- 
tion of  Fuch  deed  is  restrained  by  injunction  or  order  of  a  court  or  judge, 
the  time  during  which  the  deed  is  so  withheld  or  the  execution  thereof 
restrained  shall  not  be  taken  as  any  part  of  the  five  years  within  which  said 
holder  shall  take  deed."  The  state  Supreme  Court  held  that  the  Act 
"  applies  to  mortgagees  in  possession,  and  that  it  operates  not  simply  as  a 
statute  of  limitations  on  the  right  to  obtain  a  deed,  but  in  effect  as  a  statute 
forfeiting,  by  the  nullification  of  the  certificate,  the  mortgagee's  estate  and 
right  of  possession  by  reason  of  laches,  and  means  that  if  a  deed  be  not 
taken  out  within  the  time  specified,  the  mortgagee  has  lost  his  debt  and  the 
mortgagor  has  been  reinstated  in  his  former  title  by  operation  of  law,  and 
without  having  paid  anything  in  redemption."  As  so  construed  the  statute 
deprives  a  mortgagee  in  possession  of  property  without  due  process  of  law 
when  at  the  time  of  its  enactment  the  title  had  passed  according  to  the  law 
of  the  state  in  respect  to  mortgages. 

Bradley  v.  Lightcap,  (1904)    195  U.  9.  A  mortgage   or   trust  deed   is  "prop- 

16,  24  S.  Ct.  748,  49  U.  S.   (L.  ed.)   65,  erty  "  within  the  meaning  of  the  Consti- 

rcversing  '(1900)    186  111.   510,  58  N.  E.  tution.     Illinois  Trust,  etc.,  Bank  v.  Dee 

221,  and    (1908)    201   111.  511,  66  N.   E.  Moines,    (1915)    224  Fed.  620. 
546. 

b.  Affecting  Remedy  of  Mortgagee. —  There  has  been  no  deprivation  of 
property  without  due  process  of  law  by  the  enactment  of  a  statute  subse- 
quent to  the  execution  of  a  mortgage  which  solely  affects  the  remedy,  and 
does  not  substantially  alter  those  rights  of  the  mortgagee  or  his  repre- 
sentatives which  existed  when  the  mortgage  was  made. 

Red  River  Valley  Nat.  Bank  v.  Craig,  (1901)  181  U.  S.  552,  21  a  Ct  703,  45 
U.  S.   (L.  ed.)   994. 

c.  Necessity  fob  Seizure  on  Foreclosure. —  In  suits  for  the  foreclosure 
of  a  mortgage  or  other  lien  upon  real  estate,  no  preliminary  seizure  is 
necessary  to  give  the  court  jurisdiction.    All  cases  in  which  it  has  been  held 
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thai  the  seizure,  or  its  equivalent,  and  attachment  or  execution  upon  the 
property,  is  necessary  to  give  jurisdiction  are  those  where  a  general  credi- 
tor seeks  to  establish  a  foreclosure  and  lien  thereby  acquired. 

'Holler  i>.  Holly,  (1900)  176  U.  S.  406,  20  8.  Ct  410,  44  U.  a  (L.  ed.)  620, 
reversing   (1806)  13  Tex.  Civ.  App.  636,  36  S.  W.  1074. 

22.  Relating  to  Corporations  and  Stockholders — a.  Modifying  Corpo- 
rate Privileges  and  Franchises. — A  state  legislature  may  change  or 
modify  privileges  and  franchises  which  the  state  has  granted  to  a  corpora- 
tion, and  which  concern  the  interests  of  the  public;  but  dealing  with  what  it 
has  bestowed,  either  by  way  of  withdrawal  or  of  alteration,  the  state  may 
not  go  further,  and  so  legislate  as  to  disturb,  affect,  or  impair  rights  either 
of  the  corporation  or  of  its  shareholders,  previously  acquired,  while  the 
corporate  functions  were  being  lawfully  exercised. 

Hill  v.  Glasgow  R.  Co.,  (1888)  41  Fed.  616. 

b.  Enforcing  Obligations  on  Obtaining  Property  from  State. — Where 
a  corporation  acquired  property  from  the  state  subject  to  certain  obliga- 
tions and  burdens,  the  enforcement  of  such  burdens  is  not  a  taking  of 
property  without  due  process  of  law. 

State  v.  Portland  General  Electric  Co.,  (1908)  52  Ore.  602,  95  Pae.  722,  98  Pac.  100. 

c.  Lease  by  Corporation  Affecting  Dissenting  Stockholder. — A 
lease  by  one  corporation  to  another  corporation  of  its  property  and  fran- 
chise when  the  Act  under  which  both  of  these  corporations  were  organized, 
and  the  legislation  existing  at  the  time,  expressly  conferred  upon  those 
corporations  from  the  beginning  of  their  existence  the  power  to  be  either 
lessor  or  lessee,  does  not  deprive  a  dissenting  stockholder  of  property  with- 
out due  process  of  law.  Every  stockholder,  in  subscribing  for  his  stock, 
took  it  subject  to  the  conditions  of  the  Act  under  the  authority  by  which 
it  was  issued,  and  of  the  relevant  provisions  of  law  existing  at  the  time,  and 
was  bound  by  their  several  requirements  and  conditions. 

Dickinson  v.  Consolidated  Traction  Co.,  (1902)   114  Fed.  252. 

d.  Payment  of  Commissioners  by  Corporations  to  Be  Regulated. — 
A  statute  requiring  the  salaries  and  expenses  of  a  board  of  subway  com- 
missioners to  be  borne  by  the  several  corporations  owning  or  operating  elec- 
trical lines  within  the  city,  does  not  deprive  the  owners  of  such  lines  of 
property  without  due  process  of  law. 

New  York  r.  Squire,  (1892)   145  U.  S.  191,  12  S.  Ct.  880,  36  U.  S.  (L.  ed.)  666. 
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e.  Enforcement  op  Stockholder's  Liability. — A  statute  which  pro- 
vides that  on  a  return  of  "  no  property  M  upon  an  execution  against  a 
corporation,  an  execution  may  be  issued  against  any  stockholder  without 
notice  to  him  or  other  preliminary  step,  and  that  the  writ  is  to  be  enforced 
against  his  property  to  the  extent  of  his  unpaid  subscription  to  the  stock 
that  he  holds  in  the  company,  which  amount  the  officer  ascertains  from  the 
custodian  of  the  records  of  the  corporation,  does  not  furnish  due  process 
of  law. 


Coe  v.  Armour  Fertilizer  Works,  (1915) 
237  U.  S.  413,  35  S.  Ct.  625,  59  U.  S. 
(L.  ed.)  1027,  wherein  the  court  said: 
"  But  before  a  third  party's  property  may 
be  taken  to  pay  that  indebtedness  upon 
the  ground  that  he  is  a  stockholder  and 
indebted  to  the  corporation  for  an  unpaid 
subscription,  he  is  entitled,  upon  the  most 
fundamental  principles,  to  a  day  in  court 
and  a  hearing  upon  such  questions  as 
whether  the  judgment  is  void  or  void- 
able for  want  of  jurisdiction  or  fraud, 
whether  he  is  a  stockholder  and  indebted, 
and  other  defenses  personal  to  him- 
self." See  also  Selig  v.  Hamilton,  ( 1914) 
234  U.  S.  652,  34  S.  Ct.  926,  58  U.  S. 
(L.  ed.)  1518,  Ann.  Cas.  1917A  104; 
Bernheimer  t?.  Converse,  ( 1907 )  206  U.  8. 
516,  27  S.  Ct.  755,  51  U.  8.  (L.  ed.)  1163. 

Under  the  provisions  of  a  statute  en- 
titled "An  Act  to  provide  for  the  better 
enforcement  of  the  liability  of  stock- 
holders of  corporations,"  the  District 
Court  is  authorized  to  p/oceed,  upon 
notice  given  as  such  court  may  direct,  to 
ascertain  the  probable  indebtedness  of  a 
corporation  which  has  made  an  assign- 
ment under  the  laws  of  the  state  for  the 


benefit  of  its  creditors,  or  for  which  a 
receiver  in  insolvency  has  been  appointed, 
and  the  expenses  of  such  assignment  or 
receivership,  and  the  probable  amount  of 
assets  available  for  the  payment  thereof, 
and  also  as  to  what  parties  are  or  may 
be  liable  as  stockholders,  and  the  nature 
and  extent  of  such  liability;  and  if,  on 
such  ascertainment,  it  appears  to  the  court 
that  the  assets  are  insufficient  to  meet 
the  indebtedness  and  expenses  of  the  trust, 
it  is  authorized  and  directed  to  levy  a 
ratable  assessment  upon  all  parties  liable 
as  stockholders,  or  on  account  of  stock 
shares,  for  such  an  amount,  proportion, 
or  percentage  of  the  liability  u  in  its 
discretion  such  court  may  deem  proper; 
and  the  order  and  assessment  so  levied 
is  made  conclusive  upon  and  against  all 
parties  so  liable  as  to  all  matters  relat- 
ing to  the  amount  of,  the  property  of, 
and  the  necessity  for,  such  an  assessment. 
It  was  held  that  these  provisions  are  not 
in  violation  of  any  provision  of  the  Consti- 
tution of  the  United  States  in  that  a 
judicial  proceeding  is  thereby  authorized 
without  due  process  of  law.  Straw,  etc. 
Mfg.  Co.  v.  L.  D.  Kilbourne  Boot,  etc, 
Co.,  (1900)  80  Minn.  125,  83  N.  W.  36. 


/.  Execution  Against  Members  of  Limited  Partnership  Association. 
—  The  issuance9  in  accordance  with  statute,  of  an  execution  against  the 
members  of  a  limited  partnership  association  to  the  extent  of  their  unpaid 
subscriptions  to  the  stock,  upon  the  return  of  an  unsatisfied  execution  issued 
against  the  association,  does  not  deny  to  such  members  due  process  of  law. 

Rouse  v.  Donovan,  (1895)  104  Mich.  294,  92  N.  W.  359,  53  Am.  St.  Rep.  457, 
27  L.  R.  A.  677. 


g.  Making  Directors  Sureties  for  Codirectors  and  Officers. — A  pro- 
vision of  a  state  constitution  making  corporate  directors  sureties  for  their 
codirectors  and  for  the  officers  of  the  corporation,  for  moneys  so  misap- 
propriated as  to  render  the  defaulting  officer  guilty  of  a  violation  of  taw, 
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is  not  repugnant  to  the  Federal  Constitution  as  depriving  directors  of 
property  without  due  process  of  law. 

Winchester  v.  Howard,  (1902)  136  Col.  432,  64  Pac  692,  69  Pac.  77,  89  Am.  St. 
Rep.  153. 

h.  Liability  of  Directors  for  Failure  to  Make  Reports. — A  statute 
which  requires  corporations  to  make  and  file  certain  reports,  and  further 
provides  that  "  any  director  of  such  corporation  so  in  default,  who  has 
neglected  or  refused  to  join  in  the  making  of  such  report,  shall  be  liable  for 
all  the  debts  of  such  corporation  contracted  since  the  filing  of  the  last  report 
of  such  corporation/ '  does  not  deny  due  process  of  law. 

Reuter  Hub,  etc.,  Co.  v.  Hicks,  (1914)   181  Mich.  260,  148  N.  W.  339. 

♦.  Mode  of  Appointing  Receiver. —  The  mode  of  appointing  a  receiver  of 
a  corporation,  the  testimony  the  court  will  consider  as  the  basis  of  its  action, 
and  the  time  and  manner  of  approving  the  receiver's  bond,  do  not  present 
any  question  under  this  amendment. 

Waters-Pierce  Oil  Co.  v.  Texas,  (1909)  212  U.  S.  112,  29  &  Ct.  227,  53  U.  &  (L.  «d.) 
43L 

j.  Forfeiture  of  Charter. —  The  forfeiture  of  the  charter  of  a  corpora- 
tion for  nonuser  or  misuser,  by  a  quo  warranto  proceeding,  does  not  deprive 
the  corporation  of  property  without  due  process  of  law. 

Delmar  Jockey  Club  t?.  Missouri,  (1907)       v.   Louisiana,    (1901)    185  U.   8.  886,  22 
210  U:  6.   324,  28  S.  Ct   732,  52  U.  S.       8.  Ct  691,  46  U.  S.   (L.  ed)   936. 
(L.  ed.)    1080;  New  Orleans  Waterworks 

k.  Vacating  Charter  for  Violating  Regulation. — Due  process  of  law 
has  not  been  denied  by  the  annulment,  under  a  statute,  of  the  charter  of  a 
social  club  found  guilty  of  violating  the  laws  regulating  the  licensing  and 
sale  of  liquors,  when  the  judgment  was  rendered  by  a  court  of  competent 
jurisdiction,  all  the  parties  being  before  it  and  given  full  opportunity  to  be 
heard. 

Cosmopolitan  Club  t>.  Virginia,  (1908)  208  U.  S.  378,  28  S.  Ct.  394,  52  U.  S.  (L.  ed.) 
539. 

I.  Expenses  of  Liquidation  to  Be  Paid  out  of  Assets. — A  statute 
requiring  all  persons  or  companies  now  engaged  or  that  may  hereafter 
engage  in  issuing  contracts  and  providing  for  the  redemption  or  fulfilling 
thereof  by  the  accumulation  of  a  fund  from  contributions  by  the  holders  of 
such  contracts,  or  providing  for  the  maturing  or  fulfilling  of  such  contracts 
in  the  order  of  their  issue,  or  in  some  other  fixed  or  arbitrarily  determined 
manner,  or  providing  for  paying  money  or  giving  property  represented  to 
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be  of  greater  value  than  the  amount  paid  under  such  contract,  with  the  net 
earnings  added,  or  providing  for  the  loaning  of  funds  contributed  by  the 
holders  of  such  contracts  in  any  fixed  or  arbitrarily  determined  order  or 
manner,  or  for  making  loans  to  such  subscribers  from  such  funds  to  be 
paid  in  instalments,  for  the  protection  of  the  subscribers  or  holders  of  such 
contracts,  to  comply  with  certain  conditions,  does  not  deprive  a  company 
engaged  in  such  business  of  its  property  without  due  process  of  law  in  pro- 
viding that  a  receiver  and  his  attorney,  appointed  to  wind  up  the  affairs  of 
the  company,  shall  be  paid  for  their  services  out  of  the  assets. 


State  v.  Preferred  Tontine  Mercantile 
Co.,  (1904)  184  Mo.  160,  82  S.  W.  1075, 
in  which  case  the  court  said :  "  No  right 
is  taken  away  from  the  defendant,  except 
as  the  result  of  a  judgment  of  a  court  of 
competent  jurisdiction  after  notice  and 
hearing.  The  fact  that  the  receiver  and 
his  attorney  are  paid   out  of  the  assets 


administered  upon  does  not  constitute  the 
taking  of  the  defendants'  property  with- 
out due  process  of  law.  Such  allowances 
have  ever  been  made  in  cases  of  receiver- 
ship, and  are  properly  made,  for  otherwise 
the  court  would  be  helpless  to  enforce  its 
decrees." 


23.  Railroad  Companies  —  a.  In  General. — "  The  elementary  proposi- 
tion that  railroads,  from  the  public  nature  of  the  business  by  them  carried 
on,  and  the  interest  which  the  public  have  in  their  operation,  are  subject, 
as  to  their  state  business,  to  state  regulation,  which  may  be  exerted  either 
directly,  by  the  legislative  authority,  or  by  administrative  bodies  endowed 
with  power  to  that  end,  is  not  and  could  not  be  successfully  questioned,  in 
view  of  the  long  line  of  authorities  sustaining  that  doctrine." 

common  carriers  are  similar,  and  there 
appears  to  be  no  reasonable  basis  for 
imposing  the  burden  of  the  regulation 
upon  railroads  alone,  a  statute  making 
such  regulation  applicable  to  railroads 
only,  provides  for  an  unreasonable  classi- 
fication that  in  effect  denies  to  those 
operating  railroads  due  process  of  law  in 
violation  of  constitutional  rights,  and 
such  statute  is  inoperative.  Seaboard 
Air  Line  Ry.  v.  Simon,  (1908)  66  Fla, 
545,  47  So.  1001,  16  Ann.  Caa.  1234,  20 
L.  R.  A.   (N.  S.)    126. 

Supplying  equal  facilities  to  express 
companies. —  The  state,  through  its  legis- 
lature, has  the  power  to  prescribe  the 
duties  and  regulate  the  conduct  of  rail- 
road corporations  created  under  its  laws 
in  the  transaction  of  its  business  with 
the  public,  and  the  enforcement  of  a  stat- 
ute prescribing  the  duty  of  railroad  cor- 
porations to  furnish  equal  facilities  and 
accommodations  to  express  companies 
desiring  to  do  business  with  them  does 
not  deprive  a  railroad  company  of  its 
liberty  to  contract  and  of  its  property 
without  due  process  of  law,  in  contraven- 
tion of  section  1  of  article  14  of  the 
amendments  of   the   Constitution  of    the 


Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commission,  (1907)  206 
U.  S.  1,  27  S.  Ct.  585,  51  U.  S.  (L.  ed.) 
933,   11  Ann.  Cas.  398. 

The  above  proposition  is  not  incom- 
patible with  the  principle  that  railway 
property  is  susceptible  of  private  owner- 
ship, and  that  rights  in  and  to  such 
property  securely  rest  under  the  consti- 
tutional guaranties  by  which  all  private 
property  is  protected.  Missouri  Pac.  R. 
Co.  t?.  Kansas,  (1910)  216  U.  S.  262, 
30  S.  Ct.  330,  54  U.  S.   (L.  ed.)   472. 

The  burden  of  just  and  reasonable 
regulation  is  under  the  law  an  incident 
to  the  service  undertaken  by  the  common 
carrier,  and  such  burden  is  not  a  denial 
or  deprivation  of  property  rights  secured 
by  the  Federal  Constitution.  State  v. 
Atlantic  Coast  Line  R.  Co.,  (1911)  60 
Fla.  465,  54   So.  394. 

Limiting  regulations,  to  railroads  and 
not  to  other  carriers. —  Where  the  sub- 
ject of  regulation  as  in  chapter  5424, 
Florida  Acts  of  1905,  is  payment  for  goods 
lost  in  transit  by  a  common  carrier,  a 
subject  as  to  which  the  legal  duties  of  all 
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United  States.  Trinity,  etc.,  R.  Co.  v. 
Empire  Exp.  Co.,  (Tex.  Civ.  App.  IMS) 
173  S.  W.  217. 

Penalty  for  delay  in  transportation. 
—  A  statute  authorizing  the  recovery  of 
a  penalty  for  delay  in  the  transportation 
of  freight,  is  valid.  Thweat  i?.  Atlantic 
Coast  Line  R.  Co.,  (S.  C.  1910)  67  S.  E. 
15. 

Penalty  for  extortion. — A  statute  re- 
lating to  railroads  and  construed  as 
authorizing  the  recovery  from  the  com- 
pany of  a  penalty  for  each  separate  act 
of  extortion  as  denned  by  the  Act,  does 
not  violate  the  provisions  of  the  Four- 
teenth Amendment  to  the  Constitution 
of  the  United  States,  that  no  person  shall 
be  deprived  of  his  property  without  due 
process  of  law.  Texas,  etc.,  R.  Co.  v. 
Sabine  Tram  Co.,  (Tex.  Civ.  App.  1909) 
121    S.  W.  256. 

Regulating  water  closets.— A  statute 
requiring  railroads  to  maintain  separate 
water  closets  for  the  two  sexes  at  pas- 
senger depots,  and  to  designate  such  closets 


by  proper  lettering,  does  not  violate  the 
Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States.  State  v.  St. 
Louis,  etc.,  R.  Co.,  (1907)  83  Ark.  249, 
103  S.  W.  623. 

A  statute  requiring  railroad  corpora- 
tions to  maintain  and  keep  in  a  reason- 
ably clean  and  sanitary  condition,  suitable 
and  separate  water  closets  or  privies  for 
both  male  and  female  persons  at  each 
passenger  depot  or  in  connection  there- 
with, or  within  a  reasonable  and  con- 
venient distance  therefrom  at  such  station, 
for  the  accommodation  of  its  passengers 
who  are  received  and  discharged  from  its 
cars  thereat,  and  of  its  patrons  and  em- 
ployees who  have  business  with  such 
railroads  and  corporations  at  such  station, 
is  not  violative  of  the  Fourteenth  Amend- 
ment in  that  the  Act  is  so  vague,  indefinite 
and  uncertain  in  its  terms  as  to  give  the 
corporations  affected  thereby  no  rule  by 
which  they  can  regulate  their  conduct, 
thus  depriving  them  of  their  property 
without  due  process  of  law.  State  v. 
Texas,  etc.,  R.  Co.,  (1913)  106  Tex.  18, 
154  S.  W.  1150. 


6.  Powers  Conferred  Upon  Railroad  Commission. —  A  statute  provid- 
ing for  the  supervision  of  railroads  by  a  railroad  commission  does  not  so 
attempt  to  take  the  management  of  the  railroad  property  away  from  the 
owners  as  to  deprive  them  of  property  without  due  process  of  law. 

satisfied  for  proceedings  in  the  Circuit 
Court  and  that  if  "a  trial  is  demanded, 
the  case  shall  be  tried,  in  all  respects, 
as  other  ordinary  cases,  in  which  the 
same  amount  is  involved,  except  that  no 
evidence  shall  be  introduced  by  either 
party  except  that  heard  by  the  Commis- 
sion, except  such  as  the  court  shall  be 
satisfied,  by  sworn  testimony,  could  not 
have  been  produced  before  the  Commis- 
sion, by  the  exercise  of  reasonable  dili- 
gence; the  judgment  and  proceedings- 
thereon  shall  be  the  same  as  in  other 
ordinary  cases,"  has  been  held  not  to  be 
violative  of  the  due  process  clause  of  the 
Fourteenth  Amendment.  Illinois  Cent.  R. 
Co.  v.  l'aclucah  Brewery  Co.,  (1914)  157 
Ky.  357,  163  S.  W.  239. 


Railroad  Commission  Cases,  (1886)  116 
U.  S.  307.  6  S.  Ct.  334,  348,  349,  388, 
391,  1191,  29  U.  S.  (L.  ed.)  636;  Rail- 
road Com'rs  v.  Columbia,  etc.,  R.  Co., 
(1909)    82  8.  E.  418,  64  S.   E.  240. 

A  state  may  authorize  a  railroad  com- 
mission  to  provide  reasonable  facilities 
for  the  transportation  of  passengers  and 
freight;  such  a  statute  only  provides  a 
method  by  which  these  pre-existing  duties 
may  be  enforced.  Southern  Pac.  Co.  t* 
Railroad  Commission,  (1911)  60  Ore.  400, 
119  Pac.  727. 

A  Kentucky  statute  providing  for  a 
hearing  and  determination  of  complaints 
by  a  railroad  commission  and  further 
providing    in    case    the    award    was    not 


c.  Regulating  Rates —  (1)  In  General. —  The  legislature  of  a  state  has 
the  power  to  prescribe  the  charges  of  a  railroad  company  for  the  carriage 
of  persons  and  merchandise  within  its  limits,  in  the  absence  of  any  pro- 
vision in  the  charter  of  the  company  constituting  a  contract  vesting  in  it 
authority  over  those  matters,  subject  to  the  limitation  that  the  carriage  is 
not  required  without  reward  or  upon  conditions  amounting  to  a  taking 
of  property  for  public  use  without  just  compensation. 
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Georgia  R.,  etc.,  Co.  v.  Smith,  (1888) 
128  U.  S.  179,  9  S.  Ct.  47,  32  U.  S.  (L. 
ed.)  377.  See  also  Minnesota  Rate  Cases, 
(1913)  230  U.  S.  352,  33  S.  Ct.  729,  57 
U.  S.  (L.  ed.)  1511,  Ann.  Cas.  1916A  18, 
48  L.  R.  A.  (X.  S.)  1151;  Louisville,  etc., 
R.  Co.  v.  Alabama  Commission,  (1912) 
196   Fed.   800. 

The  right  of  the  carrier  to  make  its 
own  intrastate  rates  is  subject  to  the 
law  of  the  state  constitutionally  enacted. 
In  the  absence  of  a  "legislative  rate,  it  is 
the  province  of  the  courts  in  deciding 
cases  that  arise  between  shippers  and  car- 
riers to  pass  upon  the  reasonableness  of 
the  compensation  which  the  carrier  has 
demanded  for  its  services.  In  so  doing, 
the  courts  apply  the  common  law.  But 
it  is  the  province  of  the  legislature  to 
make  the  law;  and  when  the  legislature, 
or  the  body  acting  under  its  authority, 
establishes  the  rate  to  be  thereafter 
charged  by  the  carrier,  it  is  the  duty  of 
the  courts  to  enforce  the  rule  of  law  so 
made  unless  the  constitutional  limits  of 
the  rate-making  power  have  been  trans- 
gressed. The  rate-making  power  neces- 
sarily implies  a  range  of  legislative  dis- 
cretion; and,  so  long  as  the  legislative 
action  is  within  its  proper  sphere,  the 
courts  are  not  entitled  to  interpose  and 
upon  their  own  investigation  of  traffic 
conditions  and  transportation  pro*  'pmg  to 
substitute  their  judgment  with  ugpoet  to 
the  reasonableness  of  rates  for  tiuit  of  the 
legislature  or  of  the  railroad  commission 
exercising  its  delegated  power.  Louis- 
ville, etc.,  R.  Co.  r.  Garrett,  (1913)  231 
U.  S.  298,  34  S.  Ct.  48,  58  U.  S.  (L.  ed.) 
229. 

There  is  a  presumption  of  validity. 
Missouri  Pac.  R.  Co.  v.  Tucker,  (1913) 
230  U.  S.  340,  33  S.  Ct.  961,  57  U.  S. 
(L.  ed.)    1507. 

General  statutes  regulating  the  use  of 
railroads  in  a  state,  or  fixing  the  maxi- 
mum rates  of  charges  for  transportation 
when  not  forbidden  by  charter  contracts, 
do  not  necessarily 'deprive  the  corporation 
owning  or  operating  a  railroad  within 
the  state  of  its  property  without  due 
process  of  law.  Railroad  Commission 
Cases,  (1886)  116  U.  S.  335,  6  S.  Ct.  334, 
348,  349,  388,  391,  1191,  29  U.  S.  (L.  ed.) 
636,  reversing  Farmers'  Loan,  etc.,  Co. 
V.  Stone,  (1«84)  20  Fed.  270,  and  Illinois 
Cent.  R.  Co.  r.  Stone,  (1884,  20  Fed.  468. 

The  legislature  has  the  power  to  fix 
maximum  rates  to  be  charged  for  services 
rendered  in  a  public  employment,  and 
companies  so  engaged  are  subject  to  leg- 
islative control  as  to  their  rates  unless 
protected  hy  their  charters.  This  amend- 
ment affords  no  protection,  and  for  pro- 


tection against  abuses  by  legislatures  the 
people  must  resort  to  the  polls,  not  to  the 
courts.  Munn  i\  Illinois,  (1876)  94  TJ.  S. 
134,  24  U.  S.  (L.  ed.)  77,  affirming  (1873) 
69  111.  80.  See  also  Tilley  v.  Savannah, 
etc.,  R.  Co.,  (1881)  5  Fed.  641. 

A  statute  which  fixes  a  maximum  of 
charge  to  be  made  by  a  railroad  company 
for  fare  and  freight  upon  the  transporta- 
tion of  persons  and  property  does  not  de- 
prive a  railroad  company  of  property 
without  due  process  of  law.  Where  prop- 
erty has  been  clothed  with  a  public  inter- 
est, the  legislature  may  fix  a  limit  to 
that  which  will  in  law  be  reasonable  for 
its  use.  Peik  t\  Chicago,  etc.,  R.  Co., 
(1876)  94  U.  S.  178,  24  U.  S.  (L.  ed.) 
97.  See  also  Winona,  etc.,  R.  Co.  <?.  Blake, 
(1876)  94  U.  S.  180,  24  U.  S.  (L.  ed.) 
99. 

If  for  the  benefit  of  any  part  of  the 
people,  of  the  whole  people,  rates  of  trans- 
portation by  railroad  are  changed  ^  and 
lowered  so  as  to  injure  the  vested  rights 
of  the  carrier  in  his  property,  the  provi- 
sion of  the  Federal  Constitution  forbidding 
the  states  to  deprive  a  person  of  his 
property  without  due  process  of  law,  pre- 
sents an  impassable  barrier  to  such  ac- 
tion. Clyde  r.  Richmond,  etc.,  R.  Co., 
(1893)   57  Fed.  439. 

Joint  through  rates. — An  Iowa  statute 
empowering  a  board  of  state  railroad  com- 
missioners to  establish  joint  through 
rates,  does  not  deprive  the  railroad  of 
property  without  due  process  of  law.  The 
power  of  the  states  is  exercised  through 
their  designated  officers,  the  railroad  com- 
missioners, by  proceedings  specially  pro- 
vided to  enforce  the  authority  of  the 
state.  The  proceedings  provided  for  no- 
tice to  the  railroad  company  and  that  they 
shall  be  heard  in  the  questions  of  joint 
rates.  Burlington,  etc.,  R.  Co.  v.  Dey. 
(1891)  82  la.  337,  48  N.  W.  98,  31  Am. 
St.  Rep.  477,  12  L.  R.  A.  436. 

A  proceeding  in  a  court  of  visitation, 
upon  which  the  legislature  had  conferred 
full  power  to  regulate  the  operation  of 
railroad  and  telegraph  companies,  and  to 
prescribe  schedules  of  rates  and  charges, 
and  the  power  to  pass  judicially  upon  its 
regulations,  and  the  reasonableness  of  the 
rates  fixed  by  it,  to  embody  its  determina- 
tion in  decrees,  which  it  was  authorized 
to  enforce  by  the  appointment  of  receivers 
and  the  sequestration  of  the  property  of 
the  companies,  is  not  due  process  of  law. 
Western  Union  Tel.  Co.  v.  Myatt,  (1899) 
98  Fed.  360. 

Holding  an  Oregon  statute  to  be  invalid, 
the  court  said :  "  From  the  bills  of  com- 
plaint, it  appears  that  reasonable  maxi- 
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mum  rates  have  already  been  established 
by  the  State  Railroad  Commission  for  the 
regulation  of  the  transportation  com- 
panies. Observing  these  regulations,  the 
companies  have  been  left  to  the  regula- 
tion in  large  measure  of  the  spread  be- 
tween car  load  and  less  than  car  load 
rates,  and  it  would  seem  now  to  fix  an 
absolutely  rigid  spread,  for  their  observ- ' 
ance  is  unduly  trenching  upon  the  just 
right*  of  the  companies  to  adjust  the  re- 
lationship. We  do  not  deny  that  the  legis- 
lature, the  people,  or  the  Railroad  Com- 
mission may  determine  and  adopt  a  rea- 
sonable spread  as  applied  to  specific  com- 
modities and  for  the  protection  of  given 
localities;  but  that  is  a  very  different 
question  from  one  arising  from  an  edict 
that  a  certain  definite  and  rigid  spread 
shall  be  applied  to  ah  cominoJmus,  wji..l- 
soever  may  be  their  kind  or  character,  or- 
igin of  shipment  or  destination.  Indeed, 
the  act  would  seem  to  defeat  itself.  It 
will  either  compel  the  carrier  to  accept 
unreasonably  law  rates  on  car  load  lots  as 
it  respects  some  commodities,  which  would 


be  unjust  and  confiscatory,  or  to  fix  un- 
reasonably high  rates  on  less  than  car 
load  lots,  which  the  law  will  not  permit, 
in  order  to  adjust  the  car  load  rate^ 
within  the  maximum  relative  rates  for 
minimum  car  load  weights;  or  it  might 
constrain  the  carrier,  in  order  to  afford 
the  public  a  very  law  rate  on  commodi- 
ties that  would  justify  it,  to  carry  the 
same  commodities  less  than  car  load,  at  an 
unreasonably  low  rate.  We  think  that 
the  act  is  not  only  violative  of  the  just 
rights  of  the  carrier  to  manage  his  own 
affairs  and  exercise  his  own  judgment  re- 
specting the  spread  between  car  load  and 
less  than  car  load  rates,  so  long  as  he 
keeps  within  the  bounds  of  reasonable 
maximum  rates  and  does  not  discriminate 
between  persons  and  localities,  but  it 
would  compel  him  in  many  instances  1<» 
accept  unreasonably  low  rates,  in  order 
to  comply  with  its  provisions  and  avoid 
criminal  prosecution."  Southern  Pac.  Co. 
r.  Oregon  R.  Commission,  (1913)  208  Fed. 
926. 


The  fact  that  a  railroad  has  been  organized  under  an  Act  of  Congress  for  the 
accomplishment  of  national  objects  docs  not  stand  in  the  way  of  a  state 
prescribing  rates  for.  transporting  property  on  that  road  wholly  between 
points  within  its  territory,  so  long  as  Congress  has  not  exercised  that  right 
under  its  reserved  power. 

Smyth  t?.  Ames,  (1898)  169  U.  S.  522,  18  S.  Ct.  418,  42  U.  a  (L.  ed.)  819, 
affirming  Ames  t\  Union  Pac.  R.  Co.,  (1894)   64  Fed.  165. 


(2)  To  Establish  Equality  in  Bates. —  A  state  may  properly  insist  that 
there  shall  be  equality  in  local  rates,  the  conditions  being  the  same,  and 
even  if  the  total  receipts  by  a  company  from  local  freight  rates  are  insuffi- 
cient to  meet  what  could  properly  be  cast  as  a  burden  upon  that  business, 
such  insufficiency  would  not  justify  it  in  an  inequality  of  rates  between 
different  parts  of  the  state,  in  one  part  too  high  and  in  the  other  too  low. 


Seaboard  Air  Line  Ry.  v.  Florida, 
(1906)  203  U.  S.  261,  27  S.  Ct.  109,  51 
U.   S.    (L.  ed.)    175. 

To  prevent  discrimination. — A  state  may 
prohibit  unjust  discrimination  against  in- 
dividuals and  localities;  the  statute  may 
leave  it  to  a  commission,  upon  hearing, 
to  determine  what  rates  are  unjust  and 
discriminatory  and  to  make  orders  for 
other  fares  which  in  its  jud7in?nt  are  not 
open  to  such  objection,  when  it  provide" 
for  a  .judicial  review  by  the  courts  of 
the  orders  of  the  commission  to  test  the 
lawfulness  of  the  fares  fixed  and  the  rea- 
sonableness of  regulations  prescribed  by 
the   commission.     Portland  Ry.,  etc.,  Co. 


v.  Oregon  R.  Commission,  (1913)  220 
U.  S.  397,  33  S.  Ct.  820,  57  U.  S.  (L.  ed.) 
1248.  See  also  McGrew  r.  Missouri  Pac. 
R.  Co.,  (1910)  230  Mo.  496,  132  S.  W. 
1076. 

A  state  may  enforce  an  equality  of  local 
rates  as  between  all  parties  shipping  for 
the  distance  over  the  same  road,  and  when 
a  railroad  made  a  "rebilling  rate"  of 
314  cents  per  100  lbs.  on  grain  shipped  be- 
tween certain  points  applicable  only  in 
case  of  shipments  over  a  certain  local 
road,  the  state  railroad  commission  could 
properly  make  that  rate  applicable  to  all 
shipments  of  grain  by  the  railroad  be- 
tween  those   points.     Alabama,   etc,   R, 
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Co.  v.  Mississippi  R.  Commission,  (1906) 
203  U.  S.  496,  27  S.  Ct  163,  51  U.  S.  (L. 
ed. )  289,  wherein  the  court  said :  "  Even 
if  a  state  may  not  compel  a  railroad  com- 
pany to  do  business  at  a  loss  and  conced- 
ing that  a  railroad  company  may  insist, 
as  against  the  power  of  the  state,  upon 
the  right  to  establish  such  rates  as  will 
afford  reasonable  compensation  for  the 
services  rendered,  yet  when  it  voluntarily 
establishes  local  rates  for  some  shippers 
it  cannot  resist  the  power  of  the  state  to 
enforce  the  same  rates  for  all.  The  state 
may  insist  upon  equality  as  between  all 
its  citizens,  and  that  equality  cannot  be 
defeated  in  respect  to  any  local  shipments 
by  arrangements  made  with  or  to  favor 
outside  companies." 

When  a  railroad  fixes  its  own  rate  for 


a  certain  service,  it  will  not  be  heard  to 
say  that  the  rate  is  a  proper  one  for  cer- 
tain shippers,  and  below  the  cost  of  the 
service  and  therefore  confiscatory,  as  to 
others  who  are  similarly  situated  and  en- 
titled to  the  same  service.  Louisville, 
etc,  R.  Co.  i?.  Higdom,  (1912)  149  Ky. 
321,  148  S.  W.  26. 

Permitting  different  charges  by  different 
railway  companies. — A  statute  providing 
in  effect  that  a  certain  local  railroad  may 
charge  rates  not  exceeding  by  fifty  per 
cent  the  freight  rates  of  another  railroad 
company  shown  in  its  published  schedules 
in  force  at  the  time  of  the  passage  of  the 
act,  is  valid  on  its  face;  whether  such  a 
statute  is  confiscatory  is  a  question  of 
fact.  Washington,  etc.,  R.  Co.  v.  Ma- 
gruder,  (1912)    198  Fed.  218. 


(3)  Particular  Rates  on  Single  Commodities. —  A  statute  fixing  a  rate 
for  the  transportation  of  a  commodity  under  which,  taking  the  results  of 
the  business  to  which  the  rate  is  applied,  the  carrier  is  compelled  to  tran* 
port  the  commodity  for  less  than  cost,  or  without  substantial  compensation 
in  addition  to  cost,  is  invalid,  and  cannot  be  justified  as  being  imposed  to 
aid  in  the  development  of  a  local  industry. 


Northern  Pac.  R.  Co.  v.  North  Dakota, 
(1915)  236  U.  S.  585,  35  S.  Ct.  429,  59 
U.  S.  (L.  ed.)  735,  Ann.  Cas.  1916A  1, 
L.  R.  A.  1917F  1148,  wherein  the  court 
said :  "  With  respect  to  particular  rates, 
it  is  recognized  that  there  is  a  wide  field 
of  legislative  discretion,  permitting  va- 
riety and  classification,  and  hence  the 
mere  details  of  what  appears  to  be  a 
reasonable  scheme  of  rates,  or  a  tariff  or 
schedule  affording  substantial  compensa- 
tion, are  not  subject  to  judicial  review. 
But  this  legislative  power  cannot  be  re- 
garded as  being  without  limit.  The  con- 
stitutional guaranty  protects  the  carrier 
from  arbitrary  action  and  from  the  ap- 
propriation of  its  property  to  public  pur- 
poses outBide  the  undertaking  assumed; 
and  where  it  is  established  that  a  com- 
modity, or  a  class  of  traffic,  has  been  se- 
gregated and  a  rate  imposed  which  would 
compel  the  carrier  to  transport  it  for  less 
than  the  proper  cost  of  transportation,  or 
virtually  at  cost,  and  thus  the  carrier 
would  be  denied  a  reasonable  reward  for 
its  service  after  taking  into  account  the 
entire  traffic  to  whicli  the  rate  applies,  it 
must  be  concluded  that  the  State  has  ex- 
ceeded its  authority." 

Rate  fixed  on  one  commodity  higher 
than  average  rate.— When  the  maximum 
local  freight  rate  fixed  by  a  state  com- 
mission for  the  transportation  of  one 
commodity,  is  higher  than  the  company's 
average  freight  receipt  per  ton  per  mile 


in  the  state,  it  cannot  be  held  unreason- 
able. Seaboard  Air  Line  Ry.  r.  Florida, 
(1906)  203  U.  S.  261,  27  S.  Ct  109,  51 
U.  S.  (L.  ed.)  176. 

With  respect  to  an  order  of  a  commis- 
sion fixing  local  rates,  for  carrying  one 
commodity,  the  Supreme  Court  of  the 
United  States  said:  "The  order  of  the 
commission  was  not  operative  upon  all 
local  rates  but  only  fixed  the  rate  on  a 
single  article,  to  wit,  phosphate.  There 
is  no  evidence  of  the  amount  of  phosphates 
carried  locally;  neither  is  it  shown  how 
much  a  change  in  the  rate  of  carrying 
them  will  affect  the  income,  nor  how  much 
the  rate  fixed  by  the  railroads  for  carry- 
ing phosphate  has  been  changed  by  the 
order  of  the  commission.  There  is  testi- 
mony tending  to  show  the  gross  income 
from  all  local  freights  and  the  value  of 
the  railroad  property,  and  also  certain 
difficulties  in  the  way  of  transporting 
phosphates  owing  to  the  lack  of  facilities 
at  the  terminals.  But  there  is  nothing 
from  which  we  can  determine  the  cost 
of  such  transportation.  We  are  aware  of 
the  difficulty  which  attends  proof  of  the 
cost  of  transporting  a  single  article,  and 
in  order  to  determine  the  reasonableness 
of  a  rate  prescribed  it  may  sometimes  be 
necessary  to  accept  as  a  basis  the  average 
rate  of  all  transportation  per  ton  per 
mile.  We  shall  not  attempt  to  indicate 
to  what  extent  or  in  what  cases  the  in- 
quiry must  be  special  and  limited.    It  is 
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enough  for  the  present  to  hold  that  there  circumstances    it    is    impossible    to    hold 

is    in   the   record  nothing  from  which  a  that  there  was   error  in  the  conclusions 

reasonable  deduction  can  be  made  as  to  reached    by    the    Supreme    Court   of    tl*e 

the  cost  of  transportation,  the  amount  of  State   of    Florida,    and    its    judgment    is 

phosphates  transported,  or  the  effect  which  affirmed."      Atlantic .  Coast   Line    R.    Co. 

the   rate   established   by   the   commission  v.  Florida,    (1006)    203  U.  S.  256,  27  S. 

will  have  upon  the  income.     Under  these  Ct.  108,  51  U.  S.   (L.  ed.)   174. 

(4)  Free  Transportation  for  State  Officials. —  A  statute  requiring  rail- 
roads to  carry  state  officials  on  state  business  without  paying  fare,  is  valid. 

Pennsylvania  R.  Co.  v.  Herrmann,   (1915)   88  N.  J.  L.  526,  96  AtL  665. 

Free  transportation  for  police  officers  on  street  railway. — A  statute  requiring 
street  railway  companies  to  grant  free  transportation  to  police  officers 
while  engaged  in  the  performance  of  their  public  duties,  as  applied  to  city 
detectives  not  in  uniform,  is  not  an  arbitrary  or  unreasonable  exercise  of 
the  police  power. 

Sutton  i?.  New  Jersey,  (1917)  244  ,U.  a  258,  37  &  Ct  508,  61  U.  &  (L.  ed.)   1117. 

(5)  Regulating  Passenger  Fares  —  (a)  In  General. — A  statute  simply 
regulating  passenger  fares  cannot  be  held,  as  a  matter  of  law,  to  be  uncon- 
stitutional. 

Chicago,  etc.,  R.  Co.  v.  WeUman,  (1892)  143  U.  S.  342,  12  8.  Ct  400,  36  U.  a 
(L.  ed.)    176. 

(b)  Fixing  Bate  for  Mileage  Tickets — A  statute  requiring  railroads  to  keep 
for  sale  one-thousand-mile  tickets  at  certain  rates,  which  rates  are  lower  than 
the  general  rates,  is  a  deprivation  of  property  without  due  process  of  law, 
when  the  general  rate  has  been  fixed  within  the  maximum  rate  established 
by  the  legislature  at  what  must  be  presumed  prima  facie  to  be  a  reasonable 
rate.  In  so  holding,  the  court  is  not  thereby  interfering  with  the  power  of 
the  legislature  over  railroads  as  corporations  or  common  carriers,  to  so 
legislate  as  to  fix  maximum  rates,  to  prevent  extortion  or  undue  charges, 
and  to  promote  the  safety,  health,  convenience,  or  proper  protection  of  the 
public. 

Lake    Shore,    etc.,    R.    Co.    v.    Smith,  Amendment  of  the  Federal  Constitution 

(1899)    173  U.  S.  684,  19  S.  Ct.  565,  43  as  a  taking  of  property  without  due  proc- 

U.    8.    (L.   ed.)    858,   reversing   Smith  r.  ess  of  law.     Beardsley  v.  New  York,  etc., 

Lake  Shore,  etc.,  R.  Co.,  (1897)  114  Mich.  R.  Co.,    (1900)    162  N.  Y.  230,  56  N.  B. 

460,  72  N.  W.  328.  488,  reversing   (1897)    16  App.  Div.  251, 

44  N.  Y.  S.  175.    See  also  Dillon  v.  Erie 

A   statute   requiring  railroads   to   sell  R.  Co.,  (1897)   19  Misc.  118,  43  N.  Y.  a 

one-thousand-mile  mileage  books  at  a  re-  320. 
duced     price     violates     the     Fourteenth 

(c)  Regulating  Street  Railway  Fares. — A  statute  requiring  the  transporta- 
tion of  pupils  to  and  from  the  public  schools  at  one-half  the  regular  fare 
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charged  by  it,  does  not  deprive  a  railway  of  property  when  the  statute  was 
in  force  at  the  time  it-took  its  charter. 


Interstate  Coneol.  St.  R.  Go.  v.  Massa- 
chusetts, (1007)  207  U.  S.  79,  28  S.  Ct. 
26,  52  U.  a  (L.  ed.)  Ill,  12  Ann.  Cm. 
555.  See  also  Portland  Ry.,  etc.,  Co.  v. 
Oregon  R.  Commission,  (1910)  56  Ore. 
468,  105  Pac.  709,  109  Pac.  273. 

A  statute  which  provides  that  the  rates 
of  fare  charged  by  street  railways  for 
"  transportation  of  pupils  of   the  public 


day  schools  or  public  evening  schools  or 
industrial  day  or  evening  schools  *  *  * 
or  private  schools,"  shall  not  exceed  one- 
half  of  the  regular  fare,  does  not  deny  * 
railway  company  of  property  without  due 
process  of  law  in  the  absence  of  a  show- 
ing that,  as  to  such  business,  it  cannot 
be  carried  on  except  at  a  loss  to  the  com- 
pany. Com.  i\  Boston,  etc.,  R.  Co., 
(1912)   212  Mass.  82,  98  N.  £.  1075. 


(6)  Must  Be  Reasonable — (a)  In  General. —  Legislation  establishing  a 
tariff  of  rates  which  is  so  unreasonable  as  practically  to  destroy  the  value  of 
the  property  of  the  companies  engaged  in  the  carrying  business  deprives  the 
companies  of  their  property  without  due  process  of  law. 


St.  Louis,  etc.,  R.  Co.  v.  Gill,  (1895) 
156  U.  S.  657,  15  S.  Ct.  484,  39  U.  S. 
(L.  ed.)  567. 

Not  only  is  it  the  right  of  the  public 
that  the  rates  be  just  and  reasonable,  and 
the  duty  of  the  railroad  commissioners  to 
see  that  they  are  just  and  reasonable; 
there  is  a  correlative  right  in  the  rail- 
roads that  the  rates  imposed  on  them  be 
just  and  reasonable,  and  if  they  be  just 
and  reasonable  it  is  their  right  that  they 
remain  unchanged.  Clyde  v.  Richmond, 
etc.,  R.  Co.,  (1893)  57  Fed.  439. 

State  statutes  which  tend  to  enforce  a 
compliance  with  the  rates  of  a  railroad 
commission,  whether  they  be  reasonable  or 
not,  and  tending  to  embarrass  or  enabling 
the  commissioners,  to  embarrass  such  rail- 
roads as  may  choose  to  invoke  the  protec- 
tion of  the  Constitution,  are  void.  Mer- 
cantile Trust  Co.  v.  Texas,  etc.,  R.  Co., 
(1892)  51  Fed.  529. 

Rates  fixed  presumptively  reasonable. — 

In  examining  rates  fixed  by  the  commis- 
sion, they  must  be  taken  presumptively  as 
reasonable.  Matthews  r.  North  Carolina 
Com'rs,  (1901)  106  Fed.  10.  See  also 
Northern  Pac.  R.  Co.  v.  North  Dakota, 
(1910)  216  U.  S.  579,  30  S.  Ct.  423,  54 
U.  S.  (L.  ed.)  624;  Southern  Pac.  Co.  v. 
California    R.    Commission,    (1912)     193 


Fed.  699; ;  State  r.  Northern  Pac  R.  Co., 
(1909)  19  N.  D.  45,  120  N.  W.  869,  26 
L.  R.  A.   (N.  S.)   1001. 

It  is  presumed,  but  the  presumption  is 
a  rebuttable  one,  that  the  rates  which  the 
state  fixes  for  intrastate  traffic  are  rea- 
sonable and  just.  Northern  Pac  R.  Go. 
i\  North  Dakota,  (1915)  236  U.  a  685, 
35  S.  Ct.  429,  59  U.  S.  (L.  ed.)  735,  Ann. 
Cas.  1916A  1,  L.  R.  A.  1917F  1145. 

When  a  railroad  is  composed  by  consoli- 
dation of  two  or  more  companies  incor- 
porated in  two  or  more  states,  the  reason- 
ableness of  the  rates  established  by  statr 
ute  in  one  state  is  not  to  be  determined 
by  the  cost  of  transportation  over  one 
of  the  divisions  of  the  consolidated  road 
within  that  state,  but  the  correct  test  is 
as  to  the  effect  on  the  entire  line.  The 
company  cannot  claim  the  right  to  earn 
a  net  profit  from  every  mile,  section,  or 
other  part  into  which  the  road  might  be 
divided,  nor  attack  as  unjust  a  rate  at 
which  some  such  part  would  be  unremun- 
erative,  but  the  earnings  of  the  entire 
line  must  be  estimated  as  against  all  its 
legitimate  expenses  under  the  operation  of 
the  statute  within  the  limits  of  that  state. 
St.  Louis,  etc.,  R.  Co.  v.  GUI,  (1896)  156 
U.  S.  657,  15  S.  Ct.  484,  39  U.  &  (L.  ed.) 
567. 


(b)  Question  of  Reasonableness  la  Judicial. —  The  question  of  the  reason- 
ableness of  a  rate  of  charge  for  transportation  by  a  railroad  company, 
involving  as  it  does  the  element  of  reasonableness,  both  as  regards  the  com- 
pany and  as  regards  the  public,  is  mainly  a  question  for  judicial  investiga- 
tion requiring  due  process  of  law  for  its  determination.  If  the  company  is 
deprived  of  the  power  of  charging  reasonable  rates  for  the  use  of  its  prop- 
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erty,  and  such  deprivation:  takes  place  in  tlie  absence  of  investigation  by 
judicial  machinery,  it  is  deprived  of  the  lawful  use  of  its  property  and  thus, 
in  substance  and  effect,  of  the  property  itself,  without  due  process  of  law. 


Chicago,  etc.,  R.  Co.  t*.  Minnesota, 
(13510)  134  U.  S.  458,  10  S.  Ct.  462,  702, 
33  U.  S.  (L.  ed.)  970.  See  also  Love 
r.  Atchison,  etc.,  R.  Co.,  (1911)  185  Fed. 
321;  Louisville,  etc.,  R.  Co.  t?.  Siler, 
(1911)     186    Fed.    176. 

"  If  unhampered  by  contract  there  is  no 
doubt  of  the  power  of  the  state  to  pro- 
vide by  legislation  for  maximum  rates  of 
charges  for  railroad  companies,  subject  to 
the  condition  that  they  must  be  such  as 
as  will  admit  of  the  carrier  earning  a 
compensation  that  under  all  the  circum- 
stances shall  be  just  to  it  and  to  the 
public;  and  whether  they  are  or  not  is 
a  judicial  question.  If  the  rates  are  fixed 
at  an  insufficient  amount  within  the  mean- 
in/*  of  that  term  as  given  by  the  courts, 
the  law  would  be  invalid,  as  amounting  to 
the  taking  of  property  of  the  company 
without  due  process  of  law."  Lake  Shore, 
etc..  R.  Co.  r.  Smith,  (1SM>)  173  U.  S. 
6S7.  19  S.  Ct.  565,  43  U.  S.  (L.  ed.)  858, 
reversing  Smith  v.  Lake  Shore,  etc.,  R. 
Co.,  (1S97)  114  Mich.  460,  72  N.  W.  328. 
See  alsu  Beard sley  v.  New  York,  etc.,  R, 
Co..  (1900)  162  N.  Y.  230,  56  N.  E.  488, 
reversing  (1897)  15  App.  Div.  251,  44 
N.  Y.  S.  175. 

The  enforcement  of  the  constitutional 
right  of  railroad  companies  to  resist  the 
enforcement  of  such  regulations  of  rates 
as  result  in  depriving  them  of  their  prop- 
erty rights,  belongs  to  the  courts.  They 
can  always  institute  the  inquiry  whether 
the  rates  imposed  by  a  commission  are 
just  and  reasonable,  and  on  the  deter- 
mination of  this  question  depends  their 


right  to  interfere.     Clvde  r.   Richmond, 
etc.,  R.  Co.,   (1893)   57  Fed.  43®. 

While  rates  for  the  transportation  of 
persons  and  property  within  the  limits  of 
a  state  are  primarily  for  its  determina- 
tion, the  question  whether  they  are  so  un- 
reasonably low  as  to  deprive  the  carrier 
of  its  property  without  such  compensa- 
tion as  the  Constitution  secures,  and 
therefore  without  due  process  of  law,  can- 
not be  so  conclusively  determined  by  the 
legislature  of  the  state  or  by  regulations 
adopted  under  its  authority,  that  the 
matter  may  not  become  the  subject  of 
judicial  inquirv.  Smyth  v.  Ames,  (1898) 
169  U.  S.  526,  18  S.  Ct.  418,  42  U.  S. 
(L.  ed.)  819,  affirming  Ames  «?.  Union 
Pac.  R.  Co.,   (1894)   64  Fed.  165. 

Formation  of  tariff  is  legislative  or  ad- 
ministrative.—  The  formation  of  a  tariff 
of  charges  for  the  transportation  by  & 
common  carrier  of  persons  or  property  is 
a  legislative  or  administrative  rather  than 
a  judicial  function.  The  courts  are  not 
authorized  to  revise  or  change  the  body 
of  rates  imposed  by  the  commission.  They 
do  not  determine  whether  one  rate  is 
preferable  to  another,  or  what,  under  all 
the  circumstances,  would  be  fair  and 
reasonable  as  between  the  carriers  and 
the  shippers.  They  do  not  engage  in  any 
mere  administrative  work.  There  can  be 
no  doubt  of  their  power  and  duty  to  in- 
quire whether  a  body  of  rates  prescribed 
is  unjust  and  unreasonable,  and  such  as 
to  work  a  practical  destruction  to  rights 
of  property,  and,  if  found  so  to  be,  to 
restrain  its  operation.  Trammell  v.  Dins- 
more,   (1900)    102     Fed.  800. 


A  statute  which  gives  to  a  railroad  commission  power,  on  finding  a  railroad 
company  guilty  of  charging  extortionate  rates,  to  fix  rates  of  toll  or  com- 
pensation, and  which  declares  that  any  railroad,  its  officers,  agents,  or 
employees,  charging,  collecting,  or  receiving  higher  rates  than  those  fixed, 
shall  be  guilty  of  extortion,  deprives  such  persons  of  liberty,  without  due 
process  of  law,  when  there  is  no  provision  in  the  Act  that  the  judicial 
tribunal  which  shall  try  the  accused  for  that  offense  may  investigate  and 
decide  whether  the  rate  fixed  in  this  extraordinary  preliminary  proceeding 
before  the  administrative  body  was  reasonable  or  just. 

Louisville,    etc.,    R.    Co.    v.    McOhord,  rates   generally,    but    not    the    power    to 

( 1000)    103   Fed.  216,  in  which  case  the  try  an  individual  railroad  for  an  offense, 

court   said   that   a  legislature  may  dele-  and  lower  its  rates,  alone,  as  the  penalty 

gate  to  a  commission  power  to  establish  of  such  conviction.     "  Nothing  short  of  a 
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judicial  proceeding  conforming  to  due 
process  of  law,  which  not  only  includes 
due  notice  to  the  company  interested,  but 
a  tribunal  legally  competent  to  act,  can 
find  a  railroad  guilty  of  extortion,  as  a 
basis  for  imposing  the  arbitrary  penalty 
of  lowering  their  customary  rates,  and  as 
furnishing  a  stepping  stone  to  ulterior 
penalties  of  great  severity,  which  it  is 
the  obvious  purpose  of  the  Act  to  have 
inflicted."  Reversed  on  jurisdictional 
grounds,  (1901)  183  U.  S.  483,  22  S.  Ct. 
165,  46  U.  S.   (L.  ed.)    2S9. 

"The  appropriate  questions  for  the 
courts  would  be  whether  the  commission 
acted  within  the  authority  duly  conferred 
by  the  legislature,  and  also,  so"  far  as  the 
amount  of  compensation  permitted  by  the 
prescribed    rates    is    concerned,    whether 


the  commission  went  beyond  the  domain 
of  the  state's  legislative  power  and  vio- 
lated the  constitutional  rights  of  property 
by  imposing  confiscatory  requirements. 
*  *  *  Undoubtedly,  a  state  may  per- 
mit appeals  to  its  courts  from  the  rate- 
making  orders  of  its  railroad  commission, 
and  upon  the  review  of  such  orders,  it 
may  expressly  authorize  its  judicial  tri- 
bunals to  investigate  and  decide  questions 
which  otherwise  would  not  belong  to 
them,  or  even  to  act  legislatively  (Prentis 
v.  Atlantic  Coast  Line,  supra).  But  the 
guaranties  of  the  Fourteenth  Amendment 
do  not  entitle  the  carrier  to  the  exercise 
by  the  courts  of  such  extra-judicial  au- 
thority." Louisville,  etc.,  R.  Co.  v.  Gar- 
rett, (1913)  231  U.  S.  298,  34  S.  Ct  48; 
58  U.  S.   (L.  ed.)  229. 


(7)  Must  Admit  of  Earning  Just  Compensation. — A  state  enactment, 
or  regulations  under  the  authority  of  a  state  enactment,  establishing  rates 
for  the  transportation  of  persons  or  property  by  railroad,  that  will  not 
admit  of  the  carrier  earning  such  compensation  as  under  all  the  circum- 
stances is  just  to  it  and  to  the  public,  would  deprive  such  carrier  of  its 
property  without  due  process  of  law,  and  would  therefore  be  repugnant 
to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United  States. 


Smyth  v.  Ames,  (1898)  169  U.  S.  526, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819, 
affirming  Ames  v.  Union  Pac.  K.  Co., 
(1894)  64  Fed.  165.  See  also  Wood  * 
Vandalia  R.  Co.,  (1913)  231  U.  S.  1,  34 
8.  Ct.  7,  58  U.  S.  (L.  ed.)  97;  Allen 
I?.  St  Louis,  etc.,  R.  Co.,  (1913)  230  U.  S. 
553,  33  S.  Ct.  1030,  57  U.  S.  (L.  ed.) 
1625;  Southern  Pac.  R.  Co.  v.  Campbell, 
(1913)  230  U.  S.  537,  33  S.  Ct.  1027,  57 
U.  S.  (L.  ed.)  1610;  Missouri  Rate  Cases, 
(1913)  230  U.  S.  474,  33  S.  Ct.  975, 
57  U.  S.  (L.  ed.)  1571;  Missouri  Pac. 
R.  Co.  v.  Tucker,  (1913)  230  U.  S.  340, 
33  S.  Ct.  961,  57  U.  S.  (L.  ed.)  1507; 
Montana,  etc.,  R.  Co.  v.  Morlev,  (1912) 
198  Fed.  991;  Louisville,  etc.,  R.  Co!  v. 
Alabama  R.  Commission,  (1912)  196  Fed. 
800;  Southern  Pac.  Co.  e.  Bartine,  (1909) 
170  Fed.  725;  St.  Louis,  etc.,  R.  Co.  t?. 
Hadley,  (1909)  168  Fed.  317;  Perkins 
v.  Northern  Pac.  R.  Co.,  (1907)  155  Fed. 
445;  Wallace  v.  Arkanflas  Cent.  R.  Co., 
(3902)  118  Fed.  424;  Matthews  v.  North 
Carolina  Corp.  Com'rs,  (1901)  106  Fed.  9. 

The  state  cannot  by  any  of  its  agencies, 
legislative,  executive,  judicial,  or  munic- 
ipal, withhold  from  owners  of  property 
just  compensation  for  its  use.  East  St. 
Louis,  etc.,  R.  Co.  i\  BelleviUe,  (1912) 
193  Fed.  95. 

It  is  the  necessary  effect  of  an  estab- 
lished  body   of   rates,   not   the   forms  or 


terms  or  times  of  the  orders  that  estab- 
lish it,  that  determines  whether  or  not  it 
is  confiscatory.  Love  v.  Atchison,  etc,  R. 
Co.,   (1911)    185  Fed.  321. 

Interstate  net  earnings  cannot  be  made 
the  basis  for  intrastate  rates  or  classifi- 
cation for  intrastate  rates.  Louisville, 
etc.,  R.  Co.  v.  Alabama  R.  Commission, 
(1912)    196  Fed.  800. 

Reorganized  railroad. —  A  state  statute 
fixed  the  maximum  fare  that  a  railroad 
might  charge  and  collect  for  carrying  a 
passenger  within  the  state  at  three  cents 
per  mile.  It  was  held  that,  as  to  a  re- 
organized railroad,  the  rate  was  not  un- 
reasonable by  reason  of  the  admitted  fact 
that  with  the  same  traffic  that  their  road 
had  at  the  time,  and  charging  for  trans- 
portation at  the  rate  of  three  cents  per 
mile,  the  net  yearly  income  would  be  less 
than  one  and  a  half  per  cent,  of  the 
original  cost  of  the  road  and  only  a  little 
more  than  two  per  cent,  on  the  amount 
of  its  bonded  debt,  when  there  was  no 
evidence  as  to  how  much  money  the  bondi 
cost  or  as  to  the  amount  of  the  capital 
stock  of  the  corporation  as  organized, 
or  as  to  the  sum  paid  for  the  road  by  tJbe 
corporation  or  its  trustees.  Dow  v.  Beid- 
elman,  (1888)  125  U.  S.  690,  8  a  Ct. 
1028,  31  U.  S.  (L.  ed.)   841. 
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A  general  averment  in  a  bill  that  a 
tariff  as  established  is  unjust  and  unrea- 
sonble  is  supported  by  the  admitted  facts 
that  the  road  cost  far  more  than  the 
amount  of  stock  and  bonds  outstanding; 
that  such  stock  and  bonds  represent  money 
invested  in  its  construction;  that  there 
has  been  no  waste  or  mismanagement  in 
the  construction  or  operation;  that  sup- 
plies and  labor  have  been  purchased  at 
the  lowest  possible  price  consistent  with 
the  successful  operation  of  the  road ;  that 
the  rates  voluntarily  fixed  by  the  com- 
pany have  been  for  ten  years  steadily 
decreasing  until  the  aggregate,  decrease 
has  been  more  than  fifty  per  cent.;  that 
under  the  rates  thus  voluntarily  estab- 
lished, the  stock,  which  represents  two- 
fifths  of  the  value,  has  never  received  any- 
thing in  the  way  of  dividends,  and  that 
for  the  last  three  years  the  earnings  above 
operating  expenses  have  been  insufficient 
to  pay  the  interest  on  the  bonded  debt, 
and  that  the  proposed  tariff,  as  enforced, 
will  so  diminish  the  earnings  that  they 
will  not  be  able  to  pay  one-half  the  in- 
terest on  the  bonded'  debt  above  '  the 
operating  expenses ;  and  such  an  averment 
so  supported  will,  in  the  absence  of  any 
satisfactory  showing  to  the  contrary, 
sustain  a  finding  that  the  proposed  tariff 
is  unjust  and  unreasonable,  Reagan  v. 
Farmers'  Loan,  etc.,  Co.,  (1894)  154  TJ. 
S.  412,  14  S.  Ot.  1047,  38  U.  S.  (L.  ed.) 
1014, 

Comparison  of  gross  receipts  from  new 
and  old  schedules. —  A  court  cannot  pro- 
ceed upon  the  theory  that  a  comparison 
of  the  actual  gross  receipts  of  a  railroad 
company  from  its  local  business  with 
those  it  would  have  received  if  the  rates 
prescribed  had  been  in  force  is  sufficient 
to  determine  the  question  of  the  reason- 
ableness of  the  latter  rates,  and  institute 
such  comparison  with  respect  to  the  four 


years  preceding  the  commencement  of  the 
suit.  The  amount  of  gross  receipts  from 
any  business  does  not  of  itself  determine 
whether  such  business  is  profitable  or  not. 
The  question  of  expense  incurred  in  pro- 
ducing those  receipts  must  be  always 
taken  into  account,  and  only  by  striking 
the  balance  between  the  two  can  it  be 
determined  that  the  business  is  profitable. 
Chicago,  etc.,  R.  Co.  t\  Tompkins,  ( 1900) 
176  U.  S.  167,  20  S.  Ct.  336,  44  U.  S. 
(L.  ed.)  417,  reverting  (1898)  90  FecL 
363. 

Profits    on   good   and   bad   years. —  A 

railroad  is  not  entitled  to  a  given  per 
cent,  on  its  capital  stock  without  refer- 
ence to  the  interests  of  the  public.  The 
net  profits  of  good  years  cannot  be  appro- 
priated to  make  good  the  losses  of  the 
bad  years,  as  in  the  case  of  years  of 
panic  and  general  depression  when  all  in- 
vestments of  every  character  suffer.  Mat- 
thews t\  North  Carolina  Corp.  Com'rs, 
(1901)   106  Fed.  9. 

Result  in  carrying  freight  at  a  loss.— 
A  statute  which  prescribes  the  maximum 
of  rates  for  the  transportation  of  freight 
by  railroads  within  the  state,  under  which 
present  reasonable  remuneration  is  not 
furnished,  cannot  be  enforced.  Ames  * 
Union  Pac.  R.  Co.,   (1894)   64  Fed-  167. 

Making  deduction  from  net  weight 
carried. —  A  statute  which,  with  respect 
to  the  shipment  of  lumber,  prescribes  an 
arbitrary  weight  for  the  standards,  which 
is  made  a  part  of  the  car  and  is  required 
to  be  deducted  from  the  net  weight  of 
the  freight  carried,  requires  freight  to 
be  carried  free  and  is  invalid.  State  9. 
Great  Northern  R.  Co.,  (1906)  43  Wash. 
658,  86  Pac  1056,  117  Am.  St.  Rep.  1084, 
6L.B.A.   (N.  S.)   908. 


'  'In  determining  whether  that  right  has  been  denied,  each  case  must  rest  upon 
its  special  facts.  But  the  general  principles  which  are  applicable  in  a  case 
of  this  character  have  been  set  forth  in  the  decisions.  (1)  The  basis  of 
calculation  is  the  *  fair  value  of  the  property  '  used  for  the  covenience  of 
the  public.  Smyth  v.  Ames,  supra  (p.  546).  Or,  as  it  was  put  in  San 
Diego  Land  &  Town  Co.  v.  National  City,  supra  (p.  757),  i  What  the  com- 
pany is  entitled  to  demand,  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property  at  the  time  it  is 
being  used  for  the  public/  See  also  San  Diego  Land  &  Town  Co.  v.  Jasper, 
supra;  Willcox  v.  Consolidated  Gas  Co.,  supra.  (2)  The  ascertainment  of 
that  value  is  not  controlled  by  artificial  rules.  It  is  not  a  matter  of  formulas, 
but  there  must  be  a  reasonable  judgment  having  its  basis  in  a  proper  con- 
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sideration  of  all  relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly 
described  in  Smyth  v.  Ames,  supra  (pp.  546-547) :  '  In  order  to  ascertain 
that  value,  the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds  and  stock, 
the  present  as  compared  with  the  original  cost  of  construction,  the  probable 
earning  capacity  of  the  property  under  particular  rates  prescribed  by 
statute,  and  the  sum  required  to  meet  operating  expenses,  are  all  matters 
for  consideration,  and  arc  to  be  given  such  weight  as  may  be  just  and  right 
in  each  case.  We  do  not  say  that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  the  property.  What  the  company  is 
entitled  to  ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for 
the  public  convenience.  On  the  other  hand,  what  the  public  is  entitled  to 
demand  is  that  no  more  be  exacted  from  it  for  the  use  of  a  public  highway 
that  the  services  rendered  by  it  are  reasonably  worth.'  (3)  Where  the  busi- 
ness of  the  carrier  is  both  interstate  and  intrastate,  the  question  whether  a 
scheme  of  maximum  rates  fixed  by  the  state  for  intrastate  transportation 
affords  a  fair  return,  must  be  determined  by  considering  separately  the 
value  of  the  property  employed  in  the  intrastate  business  and  the  com- 
pensation allowed  in  that  business  under  the  rates  prescribed.  This  was 
also  ruled  in  the  Smyth  case  (id.,  p.  541).  The  reason,  as  there  stated,  is 
that  the  state  cannot  justify  unreasonably  low  rates  for  domestic  trans- 
portation, considered  alone,  upon  the  ground  that  the  carrier  is  earning 
large  profits  on  its  interstate  business,  and,  on  the  other  hand,  the  carrier 
cannot  justify  unreasonably  high  rates  on  domestic  business  because  only 
in  that  way  is  it  able  to  meet  losses  on  its  interstate  business." 


Minnesota  Rate  Cases,  (1913)  230  U. 
S.  352,  33  S-.  Ct.  729,  57  U.  S.  (L.  ed.) 
1511,  Ann.  Cas.  1916A  18,  4-8  L.  R.  A. 
(N.  S.)    1151. 

**  Contrary  to  its  earlier  view,  it  is  now 

the  settled  doctrine  of  the  Supreme  Court 
of  the  United  Stales  that  a  rate  statute 
is  obnoxious  to  the  fourteenth  amend- 
ment if  its  operation  prevents  the  earning 
of  just  remuneration  on  the  value  of  the 
property  devoted  to  the  service,  although 
it  yields  some  profit.  To  use  the  language 
of  the  Supreme  Court  in  different  cases 
where  the  issue  arose,  a  legislative  act 
to  avoid  conflict  with  the  fourteenth 
amendment  must  not  prevent  the  earn- 
ing of  compensation  which  is  'adequate/ 
'  full/  '  just/  and  '  reasonable  ' ;  or,  to 
quote  the  words  of  one  of  the  latest  cases, 
'a  fair  return  upon  the  reasonable  value 
of  the  property  at  the  time  it  is  used 
for  the  public/  "  Western  R.  ix  Alabama 
R.  Commission,  (1912)   197  Fed.  954. 


It  is  doubtful  whether  any  single  rule 
can  be  laid  down  by  which  the  reason- 
ableness of  rates  can  be  determined  ap* 
pi i cable  to  all  cases.  If  it  be  said  that 
the  rates  must  be  such  as  to  secure  to  the 
owners  a  reasonable  per  cent,  on  the 
money  invested,  it  will  be  remembered 
that  many  things  have  happened  to  make 
the  investment  far  in  excess  of  the  «ctual 
value  of  the  propertry  —  injudicious  con- 
tracts, poor  engineering,  unusually  high, 
cost  of  material,  rascality  on  the  part  of 
those  engaged  in  the  construction  or  man- 
agement of  the  property.  These  and  many 
other  things,  as  is  well  known,  are  factors 
which  have  largely  entered  into  the  in- 
vestments with  which  many  railroad  prop- 
erties stand  charged.  Now,  if  the  public 
was  seeking  to  take  title  to  the  railroad 
by  condemnation,  the  present  value  of  the 
property,  and  not  the  cost,  is  that  which 
it  would  have  to  pay.  In  like  manner,  it 
may  be  argued  that,  when  the  legislature 
assumes  the  right  to  reduce,  the  rates  so 
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reduced  cannot  be  adjudged  unreasonable 
if,  under  them,  there  is  earned  by  the 
railroad  company  a  fair  interest  on  the 
actual  value  of  the  property.  It  is  not 
easy  always  to  determine  the  value  of 
railroad  property,  and  if  there  is  no  other 
testimony  in  respect  thereto  than  the 
amount  of  stock  and  bonds  outstand- 
ing, or  the  construction  account,  it  may 
be  fairly  assumed  that  one  or  other  of 
these  represents  it,  and  computation  as 
to  the  compensatory  quality  of  rates  may 
be  based  upon  such  amounts.  Ames  v. 
Union  Pac  R.  Co.,   (1894)    64  Fed.  177. 

Compensation  implies  three  things  — 
payment  of  cost  of  service,  interest  on 
bonds,  and  then  some  dividend.  Cost  of 
service  implies  skilled  labor,  the  best  ap- 
pliances, keeping  of  the  roadbed  and  the 
cars  and  machinery  and  other  appliances 
in  perfect  order  and  repair.  Chicago,  etc., 
R.  Co.  v.  Dey,   (1888)   36  Fed.  879. 

Any  mere  return  over  and  above  ex- 
penses is  not  a  fair  and  reasonable  re- 
turn upon  the  investment  to  which  the 


law  gives  the  right.    Northern  Pac.  R.  Co. 
v.  Lee,   (1912)    199  Fed.  621. 

Rates  giving  some  compensation,  how- 
ever small.—  Where  the  proposed  rates 
will  give  some  compensation,  however 
small,  to  the  owners  of  the  railroad  prop- 
erty, the  courts  have  no  power  to  inter- 
fere. Appeal  must  then  be  made  to  the 
legislature  and  the  people.  But  where 
the  rates  prescribed  will  not  pay  some 
compensation  to  the  owners,  then  it  is 
the  duty  of  the  courts  to  interfere  and 
protect  the  companies  from  such  rates. 
While  by  reducing  rates,  the  value  of  the 
stockholder's  property  may  be  reduced,  in 
that  less  dividends  are  possible,  yet,  if 
the  rates  are  so  reduced  that  no  dividends 
are  possible,  and  especially  if  they  are 
such  that  the  interest  on  the  mortgage 
debt  is  not  earned,  then  the  enforcement 
of  the  rates  means  either  confiscation,  or 
compelling,  in  the  language  of  the  Su- 
preme Court,  the  corporation  to  carry 
persons  or  property  without  reward.  Chi- 
cago, etc.,  R.  Co.  v.  Dey,  (1888)  36  Fed. 
880. 


A  two-cent  passenger  rate  was  held  to  be  invalid  when  the  record  shows 
that  after  operating  under  it  for  two  years  it  at  most  affords  a  very  narrow 
margin  over  the  cost  of  the  traffic. 


Norfolk,  etc.,  R.  Co.  v.  Conlev,  (1915) 
236  U.  S.  605,  35  S.  Ct.  437,  69  U.  S. 
(L.  ed.)   745. 

On  holding  the  Michigan  two  cent  pas- 
senger rate  not  confiscatory,  the  court 
Raid  that  in  a  doubtful  case,  a  court  may 
not  substitute  its  judgment  for  that  of 
the  legislature,  and  that  to  warrant  a 
decree  declaring  a  rate  statute  invalid, 
the  proof  that  such  statute  necessarily 
results  in  confiscation  must  be  clear,  satis- 
factory, and  convincing.  Ann  Arbor  R. 
Co.  v.  Fellows,  (1916)  236  Fed.  387,  390. 

To  show  confiscation  by  an  order  fixing 
a  2* -cent  rate  for  intrastate  passenger 
traffic,  a  railroad  company  muBt  estab- 
lish: (a)  That  the  intrastate  business 
under  the  restored  voluntary  freight  rates, 
in  connection  with  the  statutory  pas- 
senger rate  of  2\  cents,  would  not  yield 
a  fair  return  on  the  fair  value  of  all 
property  devoted  to  intrastate  business; 
and  (b)  that  the  2$  cent  statutory  pas- 
senger rate  substantially  contributed  to 
such  result,  if  shown.  Central  of  Georgia 
R.  Co.  v.  Alabama  Railroad  Commission, 
(1913)   209  Fed.  75. 

Insufficient  to  pay  half  interest  on  valid 
debt. —  When  the  earnings  of  a  railroad, 
conducted  efficiently,  economically,  and 
honestly,  with  operating  expenses  in  no 
case  greater  than  such  efficient,  econom- 


ical, and  honest  management  requires, 
are  insufficient  to  pay  one-half  the  inter- 
est on  a  valid  debt,  contracted,  as  found 
by  the  master  in  this  case,  in  a  careful, 
economical,  and  honest  administration  of 
the  company's  business,  than  a  schedule 
of  proposed  rates  which  materially  re- 
duced these  earnings  would  be  unjust  and 
unreasonable.  Chicago,  etc.,  R.  Co.  t>. 
Smith,   (1901)    110  Fed.  475. 

Two  per  cent,  on  preferred,  nothing  o*n 
common  stock. —  While,  the  legislature 
has  a  right  to  regulate  and,  within  proper 
bounds,  to  limit  the  rates  and  tolls  tnat 
may  be  charged  by  a  railroad  company, 
it  does  not  appear  to  have  the  right 
thereby  to  destroy  or  take  away  such 
reasonable  profits  as  may  be  earned  by  a 
company  for  the  benefit  of  its  stockhold- 
ers. The  enforcement  of  legislation  pre- 
scribing rates,  and  requiring  a  railroad 
company  to  issue  mileage  books  at  such 
a  rate  per  mile  as  would  result  in  the 
payment  of  two  per  cent,  dividends  on 
the  preferred  stock,  without  any  dividend 
reaching  to  the  common  stock,  would 
seem  to  be  far  within  a  reasonable  return 
on  the  investment  of  the  stockholders 
and  far  below  what  the  legislature  could 
regulate  away.  Ball  t\  Rutland  R.  Co., 
(1899)   93  Fed.  516. 

Return  of  3.3  to  4.5  on  investment. — 
A  municipal  ordinance,  regulating  the  rate 
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of  fare  upon  the  street  railways,  deprive*  upon  the  investment  of  from  3.3  per  cent 

the  company  of  property  without  due  pro-  to  4.5,  upon  the  computations  of  the  valu- 

cess    of    law   when    it    appears    that    the  at  ions  and  earnings.     Milwaukee  Electric 

previous  rate  was  not  excessive,  and  that  R.,  etc.,  Co.  v.  Milwaukee,  (1898)  87  Fed. 

the  new  rate  would  result  in  a  return  579. 

(8)  Reference  to  Value  of  Property. —  In  determining  whether  rates  arc 
confiscatory  because  not  yielding  a  proper  return,  the  basis  of  calculation  is 
the  failure  value  of  the  property  used  in  the  service  of  the  public. 

Darnell  r.  Edwards,   (1017)    244  U.  S.  property,  the  estimate  must  be  based  on 

564,   37   &   Ct.    701,   61   TJ.   S.    (L.   ed.)  its  present  value  and  not  what  was  its 

1317.  value  in  the  past,  nor  what  it  cost,  nor 

what  it  would  cost  to  duplicate  it,  nor 

On  present   value   of  property. —  As   a  its'  probable  future  value.     Matthews  r. 

basis   for    the    calculation    of    reasonable  North  Carolina  Corp.  Com'rs,  (1901)  105 

rates    in    estimating    the    value    of    the  Fed.  9. 


Value  of  property  as  between  interstate  and  intrastate  commerce*— "  It  is 

obvious  that  the  property  and  equipment  of  a  railroad,  used  indiscrimin- 
ately in  interstate  and  intrastate  commerce,  cannot  be  divided  or  split  up 
so  that  we  may  select  any  given  separate  part  of  the  railroad  and  its  equip- 
ment as  devoted  exclusively  to  interstate  or  intrastate  commerce.  No  such 
physical  division  is  possible.  The  only  feasible  way  in  which  the  value  of 
the  property  devoted  to  the  use  of  intrastate  commerce  can  be  ascertained 
is  first  to  find  the  value  of  the  entire  property  employed  in  common  in  both 
interstate  and  intrastate  commerce,  and  then  to  find  by  comparison  of  the 
volumes  of  its  revenues  in  each  business,  or  by  some  other  measure,  what 
proportion  is  used  in  each,  and  thus  to  arrive  at  the  value  of  the  properly 
devoted  to  intrastate  commerce." 

Western  Ry.  v.  Alabama  Railroad  Com-  fair  value  of  the  property  employed  in 

mission,    (1912)    197    Fed.   954.  its  intrastate  business,  and  show  that  it 

has  been  denied  a  fair  return  upon  that 

When  the  question  is  as  to  the  profit-  value.      Northern    Pac.    R,    Co.   c.  North 

ahleness  of  the  interstate  business  as  a  Dakota,   (1916)   236  U.  S.  585,  35  S.  Ct. 

whole  under  a  general   scheme  of   rates,  429.   59   U.   S.    (L.   ed.)    735,  Ann.  Oaa 

the  carrier  must  satisfactorily  prove  the  1916A   1,  L.  R.  A.  19173?  114&. 

(9)  Reference  to  Value  of  Services. —  Rates  for  the  transportation  of 
persons  or  property  on  a  railroad  should  be  exacted  with  reference  to  the 
fair  value  of  the  services  rendered,  and  not  simply  that  the  corporation 
may  meet  operating  expenses,  pay  the  interest  on  its  obligations,  and  declare 
a  dividend  to  stockholders.  If  a  railroad  corporation  has  bonded  its  prop- 
erty for  an  amount  that  exceeds  its  fair  value,  or  if  its  capitalization  is 
largely  fictitious,  it  may  not  impose  upon  the  public  the  burden  of  such 
increased  rates  as  may  be  required  for  the  purpose  of  realizing  profits  upon 
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such  excessive  valuation  or  fictitious  capitalization ;  and  the  apparent  value 
of  the  property  and  franchises  used  by  the  corporation,  as  represented  by 
its  stocks,  bonds,  and  obligations,  is  not  alone  to  be  considered  when  deter- 
mining the  rates  that  may  reasonably  be  charged. 


.  Smyth  v.  Ames,  (1898)  169  U.  S.  544, 
18  S.  Ct.  418,  42  U.  S.  (L.  ed.)  819, 
affirming  Ames  v.  Union  Pac  R.  Co., 
(1894)    64  Fed.  165. 

Not  value  of  service  to  person  to  whom 
rendered. —  The  measure  of  what  are  just 
and  reasonable  rates  is  not  the  value  of 
the  service  to  the  person  to  whom  it  is 
rendered.  The  true  measure  is  the  proper 
return  to  the  individual  or  corporation 
rendering  the  service.  The  value  of  a 
service  rendered  to  a  consignee  by  a  car- 
rier depends  upon  fluctuating  circum- 
stances, the  condition  of  the  market  for 
poods  and  for  money,  the  present  demand 
for  the  goods  by  the  public,  and  his  own 
present  supply.  The  value  of  the  service 
to  the  consignee  must  constantly  vary, 
and  can  never  be  easily  reached,  and  as 


between  several  consignees  at  the  same 
point  of  delivery  must  also  greatly  vary. 
No  commission  could  fix  a  rate  on  this 
basis.  On  the  other  hand,  the  remunera- 
tion to  the  carrier  —  the  remuneration 
which  he  should  reasonably  expect  — 
depends  on  certain  fixed  and  almost  un- 
changeable facts,  the  reasonable  return 
for  the  investment,  due  regard  being  had 
to  the  public  interest.  Clyde  v.  Rich- 
mond, etc.,  R.  Co.,  (1893)  57  Fed.  440. 

Sate  fixed  lower  than  cost  of  service. — 
A  rate  fixed  by  a  railroad  commission  for 
switching  cars,  which  does  not  pay  the 
actual  cost  of  service,  that  is,  wageB  of 
employees,  rent  of  engines,  keeping  the 
track  in  repair,  cannot  be  put  in  force. 
Chicago,  etc.,  R.  Co.  t>.  Becker,  (1888)  35 
Fed.  883. 


(10)  Whether  Compensatory  as  to  Entire  Line. —  The  question  whether 
a  prescribed  maximum  rate  is  confiscatory  does  not  depend  upon  whether 
the  rate  is  compensatory  as  to  part  of  the  system  but  the  correct  test  is  as 
to  the  effect  of  the  Act  on  the  entire  liiie. 


Piiget  Sound  Traction,  etc.,  Co.  v.  Rev- 
nolds.  (1917)  244  U.  S.  574,  37  S.  Ct. 
705,  61  U.  S.   (L.  ed.)    1325. 

A  schedule  as  a  whole  must  control,  and 
its  validity  or  invalidity  does  not  depend 
upon  the  sufficiency  or  insufficiency  of  the 
rates  for  any  few  particular  subjects  of 
transportation.  Chicago,  etc.,  R.  Co.  t?. 
Dey,   (1888)  36  Fed.  881. 

Entire  schedule  must  be  considered. — 
In  deciding  whether  the  rates  fixed  under 
legislative  authority  violate  this  amend- 
ment, the  determination  cannot  rest  on 
one  set  of  rates  for  specified  articles,  but 
consideration  should  be  given  to  all  the 
rates  on  all  articles,  and  it  should  be 
ascertained  whether,  as  a  whole,  the  result 
is  reasonable.  Matthews  v.  North  Caro- 
lina Corp.  Com'rs,  (1901)    106  Fed.  10. 

Local  rates  not  alone  to  be  considered. 
—  In  determining  whether  the  maximum 


rates  for  local  traffic  prescribed  by  a  state 
statute  are  reasonable,  it  will  not  do  to 
look  simply  at  the  gross  earnings,  and, 
because  the  reduction  therein  made  by 
the  enforcement  of  this  statute  still 
leaves  enough  to  pay  reasonable  compensa- 
tion to  the  owners  of  the  property,  up- 
hold the  Act,  because,  if  the  legislature 
of  one  state  can  put  in  force  this  tariff 
for  local  business,  the  legislatures  of  other 
states  through  which  these  roads  run, 
and  the  Congress  of  the  United  States 
may  make  corresponding  reductions  in 
the  rates  of  all  other  states  through 
which  fhese  roads  run,  and  the  Congress 
of  the  United  States  may  make  cor- 
responding reductions  in  the  rates  of  all 
other  business,  local  and  interstate,  and 
the  aggregate  of  such  reductions  might 
entirely  destroy  all  earning  capacity  from 
the  propertv.  Ames  p.  Union  rao.  R.  Co., 
(1994)    64  Fed.  179, 


(11)  Comparison  with  Schedides  in  Force  Elsewhere. —  The  fact  that  a 
schedule  of  rates  fixed  by  a  state  railroad  commission  is  higher  or  lower  than 
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other  schedules  in  force  elsewhere,  or  at  other  times  in  the  same  state,  does 
not  necessarily  determine  its  validity. 

Chicago,  etc.,  R.  Co.  v.  Dey,  (i888)   35  tenance  is   less.     Hence,   to  enforce  the 

Fed.  881.  same  rates  in  both  states  might  result  in 

one  in  great  injustice,  while  in  the  other 

Rates  higher  than  in  adjoining  states. —  it    would   only    be    reasonable   and  fair. 

The  fact  that  the  rates  prescribed  by  stat-  Comparisons,  therefore,  between  the  rates 

ute  are  higher  than  those  in   adjoining  of  two  states  are  of  little  value,  unless 

states  is  not  conclusive  as  to  their  rea-  all   of  the  elements  that  enter  into  the 

sonableness.     The  volume  of  business  in  problem   are  presented.     Ames  v.  Union 

one  state  may  be  greater  per  mile,  while  Pac.  R.  Co.,   (1894)   64  Fed.  188. 
the   cost   of   construction   and   of   main- 

(12)  Prohibiting  Higher  Rates  for  Short  Hauls. —  A  state,  by  enacting 
a  rule  of  action  for  railroad  companies,  forbidding  a  greater  rate  of  charges 
for  a  shorter  than  for  a  longer  distance,  does  not  deprive  a  railroad  of  its 
property  without  due  process  of  law. 

Louisville,    etc.,    R.    Co.    v.    Kentucky,  for  the  same  rates  as  required  by  any 

(1902)    ISS  V.  S.  512,  22  S.  Ct.  96,  46  railroad   company  for  hauling  the  same 

TJ.  S.   (L.  ed.)   298,  affirming   (1899)    106  freight    between    the    same    points  by  a 

Ky.  633,  15  S.  W.  164,  1012,  90  Am.  St.  shorter   line,   no   matter   how  great  the 

Rep.  236.     See  also  Missouri  Pac.  R.  Co.  disparity  in  the  length  of  such  hauls  may 

v.  McGrew  Coal   Co.,    (1917)    244   U.   S.  be,  is  in*  conflict  with  the  provisions  of  the 

191,  37  S.  Ct.  518,  61  U.  &  (L.  ed.)  1075.  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States,  that  no  state 

A  Nebraska  statute  which  requires  rail-  shall  "  deprive  any  person  of  life,  liberty, 

road  companies,  as  an  absolute  finality,  or  property  without  due  process  of  law.* 

and  without  the  right  of  judicial  investi-  State  r.  Sioux  City,  etc.,  R.  Co.,  (1896) 

gation,  to  carry  freights  over  longer  lines  46  Neb.  682,  65  N.  W.  766,  31  L.  R.  A.  47. 

(13)  Reduced  Rates  to  Towns  Holding  Fairs. — A  statute  requiring  rail- 
roads to  issue  round  trip  tickets  for  a  limited  time  to  a  town  at  which  an 
annual  fair  or  exposition  is  being  held,  for  three-fourths  of  the  ordinary 
fare,  is  invalid  when  it  is  not  limited  to  those  attending  the  fair  but 
applies  to  all  persons  desiring  to  make  the  trip. 

Chicago,  etc.,  R.  Co.  v.  Ketchum,  (1913)  212  Fed.  986, 

d.  Prohibiting  Business  op  Ticket  Scalping. —  A  statute  entitled  "An 
Act  to  prevent  frauds  upon  travelers,  and  owner  or  owners  of  any  railroad, 
steamboat,  or  other  conveyance  for  the  transportation  of  passengers,"  does 
not  deprive  the  purchaser  of  a  ticket  of  his  property  therein,  when  it 
authorizes  the  original  purchaser  of  a  ticket  from  an  authorized  agent  to 
resell  the  whole  or  any  unused  part  of  such  ticket,  to  the  owner  of  the  rail- 
road or  steamboat  who  sold  it  to  him,  or  to  sell  any  part  of  it  to  any  other 
person,  if  the  original  purchase  of  it  from  the  agent  was  with  the  bona  Ads 
intention  of  traveling  upon  it. 

Burdick  t\  People,   (1894)    149  111.  602,  A  Minnesota  statute  entitled  "An  Ac* 

36  N.   E.   948,  41   Am.   St.  Rep.  329,  24      to  regulate   the   sale   and    redemption  of 
I*  R,  A.  152,  transportation  tickets  of  common  caxrien 
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and  to  provide  punishment  for  the  viola- 
tion of  the  same/'  is  valid.  State  t?. 
Corbet  t.  (1894)  57  Minn.  348,  59  N.  W. 
317,  24  I*  R-  A.  498. 

The  New  York  statute  prohibiting  the 
selling  of  railroad  and  steamboat  tickets 
by  any  person  except  authorized  agents 
was  held  to  be  legislation  hostile  to  the 
liberty  of  the  citizen.  People  i*.  City 
Prison,  (1898)  157  N.  Y.  116,  51  N.  E. 
1006,  68  Am.  St.  Rep.  763,  43  L.  R.  A. 
264.  reversing  (1898)  26  App.  Div.  228, 
50  X.  Y.  S.  56.  But  in  Jannin  t>.  State, 
(1901)  42  Tex.-Crim.  640,  51  S.  W.  1126, 
62  S.  W.  419,  96  Am.  St.  Rep.  821,  53 
L.  R.  A.  349,  the  court,  in  commenting  on 
this  Xew  York  case,  said:  "This  case 
Mas  taken  to  the  Court  of  Appeals  of 
said  state,  and  there,  by  a  divided  court 
of  four  to  three,  the  law  was  held  to  be 
unconstitutional.  In  that  case  the  learned 
chief  justice  appears  to  consider  that  the 
passage  ticket  of  a  railway  company  is 
property,  and  any  law  which  attempts 
to  restrain  or  inhibit  the  disposition  and 
sale  of  same  is  pro  tanto  a  violation  of 
the  Constitution,  which  provides  that  no 
person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 
Again,  that  opinion  holds  that  the  at- 
tempt of  the  legislature  to  confine  the 
sale  of  railroad  passage  tickets  to  the 
agents  named  in  the  Act  was  the  creation 
of  a  monopoly,  and  that  the  legislation  in 

? ues t ion  inhibited  by  said  provisions  of 
he  Constitution  of  New  York  did  not 
come  within  the  police  power  of  the  legis- 
lature. A  number  of  cases  are  cited  in 
favor  of  the  opinion.  It  will  be  observed, 
however,  that  there  is  a  marked  distinc- 
tion between  the  New  York  law  and  our 
statute  on  this  subject,  in  that  the  New 
York  statute,  by  the  construction  placed 


on  it  by  Judge  Parker,  authorized  not 
only  the  agents  of  the  particular  corpora- 
tion to  make  sales  of  such  tickets,  but  the 
agents  of  all  other  transportation  com* 
panies;  and  in  the  opinion  the  learned 
judge  lays  stress  on  this  construction  of 
the  statute,  as  class  legislation  and  creat- 
ing a  monopoly.  As  stated  before,  the 
opinion  of  the  New  York  Court  of  Ap- 
peals on  this  subject  runs  counter  to  all 
of  the  authorities  that  have  come  under 
our  observation." 

An  Oregon  statute  which  limits  the 
rights  to  issue,  sell,  and  deal  in  railroad 
transportation  to  a  railroad  acting 
through  its  certified  agents,  and  so  making 
it  unlawful  for  a  ticket  broker  or  other 
person  not  authorized  to  engage  in  such 
transactions,  is  valid.  State  t\  Thomp- 
son, (1906)  47  Ore.  492,  84  Pac.  476, 
8  Ann.  Cas.  646,  4  L.  R.  A.  (N.  S.)  480. 
See  also  In  re  O'Neill,  (1905)  41  Wash. 
174,  83  Pac.  104,  6  Ann.  Cas.  869,  3 
L.  R.  A.  (N.  S.)  558,  as  to  a  similar 
Washington  statute. 

A  Pennsylvania  statute  prohibiting  the 
sale  of  railroad  tickets  except  by  the  duly 
authorized  agents  of  carriers,  and  making 
the  sale,  barter,  or  transfer  of  tickets  by 
others  a  misdemeanor,  is  valid.  Com.  v, 
Keary,  (1900)  14  Pa.  Super.  Ct.  583, 
affirmed  (1901)  198  Pa.  St.  500,  48  Atl. 
472;  Com.  v.  Wilson,  (1880)  14  Phila. 
(Pa.)    384,  37  Leg.  Int.    (Pa.)    484. 

The  Texas  statute  declaring  it  to  be  a 
crime  for  any  person  not  authorized  by 
the  railway  company,  to  sell  for  a  con- 
sideration a  ticket,  was  held  to  be  valid. 
Jannin  r.  State,  (1901)  42  Tex.  Crim. 
631,  51  S.  W.  1126,  62  S.  W.  419,  96  Am. 
St.  Rep.  821,  53  L.  R.  A.  349. 


6.  Liability  for  Injuries  to  Passengers. — A  statute  providing  that 
"  every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages 
inflicted  upon  the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done  arises  from  the  criminal  negli- 
gence of  the  persons  injured,  or  when  the  injury  complained  of  shall  be 
the  violation  of  some  express  rule  or  regulation  of  said  road  actually  brought 
to  his  or  her  notice,"  does  not  deprive  a  railroad  company  of  property 
without  due  process  of  law.  Statutes  imposing  an  additional  or  even  abso- 
lute liability  on  railroads  for  injuries  to  passengers  or  property  are  not 
repugnant  to  the  Constitution  of  the  United  States. 


Clark  v.  Russell,  (1899)  97  Fed.  900. 
See  also  Chicago,  etc.,  R.  Co.  v.  Zernecke, 
(1900)    59  Neb.   609,   82  N.  W.   26,   55 


L.   R.   A.   610;    Chicago,  etc.,   R.   Co.   v. 
Hambel,  (Neb.  1902)  89  N.  W.  643. 
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/.  Liability  op  Railroad  for  Injury  to  Postal  Clerk. — A  state  statute 
making  a  railroad  company  liable  for  injury  to  a  railway  postal  clerk  as  if 
lie  were  an  employee  of  the  railroad  and  not  as  a  passenger,  does  not  deprive 
an  injured  employee  of  any  property  right  within  the  meaning  of  this 
clause. 

Martin  t>.  Pittsburg,  etc.,  R.  Co.,  (1906)  203  U.  S.  284,  27  S.  Ct.  100,  51  U.  a 
(L.  ed.)  184,  8  Ann.  Cas.  87. 


g.  Regulating  Carriage  op  Live  Stock.  —A  statute  imposing  a  limita- 
tion of  time  for  transportation  of  live  stock  by  common  carriers,  not 
including  delays  resulting  from  the  act  of  God,  or  cause  over  which  the 
carriers  have  no  control,  and  which  authorizes  the  recovery  of  $10  as 
liquidated  damages  for  each  hour  for  each  car  it  extends  or  prolongs  the 
time  of  transportation  beyond  the  period  limited  by  the  statute,  does  not 
violate  this  amendment  as  the  statute  may  be  considered  as  giving  damages 
which,  though  existing,  can  not  be  exactly  estimated  or  proved. 


Chicago,  etc.,  R.  Co.  v.  Cram,  (1913) 
228  U.  S.  70,  33  S.  Ct.  437,  57  U.  8.  (L. 
ed.)  734. 

Liability  for  injury  to  stock.— A  stat- 
ute which  provides  that  if  a  railroad  com- 
pany fails  to  fence  its  lines  against  live 
stock  running  at  large,  it  shall  be  liable  to 
the  owner  of  any  such  stock  injured  or 
killed  by  reason  of  the  want  of  such 
fence,  for  the  value  of  the  property  or 
been  served  on  any  officers  of  the  corpora- 
tion neglects  to  pay  the  value  or  damage 
done  to  such  stock  within  thirty  days  af- 
ter notice  in  writing,  accompanied  by  an 
affidavit  of  such  injury  or  destruction,  has 
been  served  on  any  officers  of  the  corpora- 
tion in  the  county  where  the  injury  com- 
plained of  was  committed,  such  owner 
shall  be  entitled  to  recover  double  the 
value  of  the  stock  killed  or  damages 
caused  thereto,  does  not  deprive  the  rail- 
way company  of  property  without  due 
process  of  law.  Minneapolis,  etc.,  R.  Co. 
V.  Beckwith,  (1889)  129  U.  S.  27,  9  a  Ct. 
207,  32  U.  8.   (L.  ed.)   586. 

A  Colorado  statute  making  railroad 
companies  unconditionally  liable  for  stock 
and  cattle  killed  by  its  trains,  according 
to  a  fixed  schedule  of  values,  and  with- 
out making  any  provision  for  the  ascer- 
tainment of  such  values  by  evidence  or  by 
any  mode  of  actual  trial,  is  unconstitu- 
tional as  taking  property  without  due 
Srocess  of  law.  Wads  worth  t?.  Union  Pac. 
,.  Co.,  (1893)  18  Colo.  600,  33  Pac.  515, 
36  Am.  St.  Rep.  309,  23  L.  R.  A.  812. 

Statutes  fixing  upon  railroad  companies 
am  absolute  liability  for  ■took  injured  or 


killed,  and  providing  for  a  recovery  of 
double  the  appraised  value  of  the  animals 
injured  or  killed,  with  a  reasonable  at- 
torney's fee  in  case  of  failure  to  pay 
the  appraised  value  within  the  time  pre- 
scribed, are  unconstitutional  and  void  as 
a  denial  of  due  process  of  law.  Denver, 
etc.,  R.  Co.  t?.  Outcalt,  (1892)  2  Colo. 
App.  395,  31  Pac.  177,  follotoed  Denver, 
etc.,  R.  Co.  r.  Davidson,  (1892)  2  Cola 
App.  443,  31  Par.  181;  Rio  Grande  West- 
ern R.  Co.  r.  Whitson,  (1894)  4  Colo.  App. 
426,  36  Pac.  159;  Rio  Grande  Western  R. 
Co.  v.  Chamberlain,  (1893)  4  Colo.  App. 
149,  34  Pac.  1113;  Rio  Grande  Western 
R.  Co.  t?.  Vaughn,  (1893)  3  Colo.  App. 
465,  34  Pac.  264. 

A  Missouri  statute  requiring  railroad 
corporations  to  erect  fences  where  their 
roads  pass  through,  along,  or  adjoining 
inclosed  or  cultivated  fields  or  uninclosed 
lands,  with  openings  or  gates  at  farm 
crossings,  and  to  construct  and  maintain 
cattle  guards,  where  fences  are  required, 
sufficient  to  keep  horses,  cattle,  and  other 
animals  from  going  on  the  roads,  and 
making  them  liable  in  double  the  amount 
of  all  damages  which  shall  be  done  to 
horses,  cattle,  mules,  or  other  animals 
occasioned  by  the  failure  to  construct  or 
maintain  such  fences  or  cattle  guards, 
does  not  deprive  such  railroads  of  prop- 
erty without  due  process  of  law  so  far  aa 
it  allows  a  recovery  of  damages  for  stock 
killed  or  injured  in  excess  of  its  value. 
Missouri  Pac.  R.  Co.  t\  Humes,  (1885) 
115  U.  S.  623,  6  8.  Ct  110,  29  U.  8. 
(L.  ed.)   463. 

An  Oregon  statute  which  makes  a  rail- 
road company  liable  for  the  value  of  stock 
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killed  upon  or  near  any  unfenced  track  evidence  of  negligent  misconduct,  was  held 

hy  a  train  in  motion,  and  also  providing  to  be  constitutional.     Sullivan  v.  Oregon 

that  in   actions   for   the   value   of   stock  Ry.,  etc.,  Co.,  (1890)  19  Ore.  319,  24  Pac. 

killed,  proof  of  killing  shall  be  conclusive  408. 

K  Failure  to  Perform  Statutory  Duty  as  Affectino  Liability. — A 
statute  which  provides  that  iJ  a  person  is  injured  at  a  crossing,  and  ^it 
appears  that  the  company  neglected  to  give  the  signals  required  by  this 
statute  and  that  such  neglect  contributed  to  the  injury,  the  company  shall 
be  liable  for  all  damages  unless  it  be  shown  that,  in  addition  to  the  mere 
want  of  ordinary  care,  the  person  injured,  or  the  person  having  charge  of 
his  person  or  .property,  was  guilty  of  gross  or  willful  negligence,  or  was  act- 
ing in  violation  of  law,  and  that  such  gross  or  willful  negligence  or  unlaw- 
ful act  contributed  to  the  injury,  does  not  deprive  such  a  company  of  prop- 
erty without  due  process  of  law. 

Drennan  t>.  Southern  Ry.— Carolina  Division,  (1912)   91  S.  C.  607,  76  S.  E.  45. 

i:  Injury  as  Prima  Facte  Evidence  of  Want  of  Skttji, — A  statute  pro- 
viding that  "  In  all  actions  against  railroad  companies  for  damages  done  to 
persons  or  property,  proof  of  injury  inflicted  by  the  running  of  the  loco- 
motives or  cars  of  such  company  shall  be  prima  facie  evidence  of  the  want 
of  reasonable  skill  and  care  on  the  part  of  the  servants  of  the  company  in 
reference  to  such  in  jury,' '  does  not  fail  in  due  process  of  law. 

Mobile,    etc.,    R.    Co.    V.    Turnipseed,       from  the  right  to  present  his  defense  to 

(1910)  219  U.  S.  35,  31   S.  Ct.   136,  55       the  main  fact  thus  presumed." 

TJ.  8.   (L.  ed.)'  78,  Ann.  Ca«.  1912A  463,  M  . 

32  L.  R.  A.  (N.  S.)  226,  the  court  saying:  An  act  providing  that  when   proof  is 

"That  a  legislative  presumption  of   one  made  of  injury  inflicted  by  the  running 

fact  from  evidence  of  another  may  not  of  locomotive  or  cars  of  a  railroad  cora- 

conatitute  a  denial  of  due  process  of  law  P*n7>   the  presumption  arises  that  such 

or  a  denial  of  the  equal  protection  of  the  company   had   failed    to   observe   for  the 

law  it  is  only  essential  that  there  shall  P«*ectioo  of  the   interest  of  the  person 

£*>*»  rational  connection  between  the  a«^ 

fact   proved  and   the   ultimate   fact   pre-  .     dy  £emanded.  i8  not  in  conflict  with 

sumed,  and  that  the  inference  of  one  fact  the  Fourteenth  Amendment  to  the  Federal 

from   proof   of   another   shall   not   be   so  Constitution,  in  that  it  deprives  a  railroad 

unreasonable  as  to  be  a  purely  arbitrary  company   of  the  equal   protection  of   the 

mandate.     So,   also,   it  must  not,   under  laws    and    of    its    property    without    due 

guise   of   regulating   the   presentation    of  process  of  law.    New  Orleans,  etc.,  R.  Co. 

evidence,   operate   to   preclude   the   party  v.  Cole,  (1912)   101  Miss.  173,  57  So.  556. 

j.  Regulating  Relief  Department  Contracts. — A  statute  which 
declares  that  the  acceptance  of  benefits  under  a  relief  department  contract 
shall  not  bar  the  right  of  an  employee  or  his  personal  representative  for 
recovering  damages  for  injury  or  death  caused  by  negligence,  is  valid. 

Miller   r.  Atlantic  Coast  Line  R.   Co.,  (N.  S.)    867,  71  8.  E.  1066;  McGuire  v. 

(1911)  90  S.  C.  249,  73  S.  E.  71.  See  Chicago,  etc.,  R.  Co.,  (1906)  131  la.  340, 
also  Washington  t\  Atlantic  Coast  Line  108  N.  VV.  902,  33  L,  R.  A.  (N.  S.)  706. 
R.  Co.,   (1911)    136  Ga.  638,  38  L,  R.  A, 
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k.  Requiring  Use  op  Electric  Headlights. — A  statute  requiring  a  rail- 
road company  to  use  electric  headlights  of  not  less  than  a  certain  capacity, 
is  valid. 

Atlantic  Coast  Line  R.  Co.  r.  Georgia,  (1914)  234  U.  &  280,  34  S.  Ct  829,  58  U.  8. 
(L.  ed.)   1312,  affirming  (1910)   136  Ga.  546,  69  S.  E.  725,  32  L.  R.  A.  (N.  8.)  20. 

I.  Locomotives  to  be  Equipped  With  Bell-Ringing  Devices. — A  statute 
which  requires  locomotives  to  be  equipped  with  automatic  beU-ringing 
devices,  is  valid. 

Pittsburgh,  etc.,  R.  Co.  *  State,  ( 1912)   178  Ind.  496,  99  N.  E.  801. 

m.  Penalty  for  Failure  or  Refusal  to  Pat  Claim. — A  statute  author- 
izing  the  exaction  of  double  liability  and  an  attorney's  fee  from  a  railroad 
company  refusing  to  pay  within  thirty  days  a  demand  for  the  killing  of  live 
stock  by  one  of  its  trains,  deprives  a  railroad  company  of  property  with- 
out due  process  of  law  as  applied  to  a  case  the  owner  had  demanded  more 
than  he  claimed  in  his  suit  or  established  that  he  was  entitled  to. 

St.  Louis,  etc.,  R.  Co.  v.  Wynne,  (1912)  Bum  stated  in  the  notice.  Taeoo,  etc,  R. 
224  U.  S.  354,  32  S.  Ct.  493,  56  U.  S.  (L.  Co.  r.  Jackson  Vinegar  Co.,  (1912)  226 
ed.)  799,  49  L.  R.  A.  (N.  S.)  102,  wherein  U.  S.  217,  33  S.  Ct.  40,  57  U.  S.  (L.  ed.) 
the  court  said:  "Evidently,  therefore,  193.  See  also  Kansas  City  Southern  R 
the  prior  demand  was  excessive  and  the  Co.  v.  Anderson,  (1914)  233  U.  S.  325, 
company  rightfully  refused  to  pay  it.  And  34  S.  Ct.  599,  58  U.  &  (L.  ed.)  983. 
yet,  the  statute  was  construed  as  penal- 
izing that  refusal  and  requiring  a  judg-  The  legislature  has  the  power  to  re- 
ment  for  double  damages  and  an  attor-  quire  the  payment  by  a  common  carrier 
ney's  fee.  In  other  words,  the  applica-  within  a  specified  time  of  damages  for 
tion  made  of  the  statute  was  such  that  goods  lost  or  injured  or  of  any  over  charge 
the  company  was  subjected  to  this  extra-  and  to  penalize  the  carrier  by  adding  a 
ordinary  liability  for  refusing  to  pay  the  certain  per  cent,  to  the  amount  of  the 
excessive  demand  made  before  the  suit."  claim  and  to  make  the  carrier  liable  for 

reasonable  attorney's  fees  for  failing  to 

A  statute  authorizing  the  recovery  of  comply  with  the  provision  as  to  payment, 
a  penalty  from  a  common  carrier  for  fail-  such  an  act  not  being  levelled  against 
ure  to  settle  all  claims  for  lost  or  dam-  railroads  alone,  but  including  all  corn- 
aged  freight  in  intrastate  transportation  mon  carriers  thus  making  a  classification 
within  sixty  days  from  the  filing  of  writ-  in  accordance  with  the  requirements  of 
ten  notice  with  the  agent  at  the  point  of  the  constitution  as  to  due  process  of  law. 
destination,  does  not  deny  due  process  of  Atlantie  Coast  Line  R.  Co.  v.  Coachman, 
law  as  applied  to  a  case  in  which  upon  (1910)  59  Fla.  130,  52  So.  377,  20  Ann. 
the  trial  the  damages  were  assessed  at  the  Cas.  1047. 

n.  Requiring  Railroad  to  Install  Scale  at  Station. —  An  order  of  a 
state  railroad  commission  directing  a  railroad  company  to  install  a  scale  at 
a  specified  station  on  its  line,  which  would  not  be  used  by  the  railroad  in 
transactions  between  itself  and  shippers,  or  for  any  transportation  pur- 
poses, but  would  be  used  only  by  raisers  of  and  dealers  in  stock,  would 
deprive  the  company  of  its  property  without  due  process  of  law. 

Great  Northern  R,  Co,  *  Minnesota,  (1915)  239  V.  S.  340.  35  &  Ct  763,  59  \).  & 
(L.  «L)  1337, 


.  V 


Amend.  XIV,  sec.  1]  CONSTITUTION  755 

o.  Jjiability  for  Communicated  Fires. — A  statute  by  which  every  rail- 
road corporation  owning  and  operating  a  railroad  in  the  state  is  made 
responsible  in  damages  for  property  of  any  person  injured  or  destroyed  by 
fire  communicated  by  its  locomotive  engines,  and  is  declared  to  have  an 
insurable  interest  in  property  along  its  route,  and. authorized  to  insure 
such  property  for  its  protection  against  such  damages,  does  not  deprive  the 
railroad  company  of  its  property  without  due  process  of  law.  The  statute  is 
not  a  penal  one,  imposing  punishment  for  a  violation  of  law;  but  is  purely 
remedial,  making  the  party,  doing  a  lawful  act  for  its  own  profit,  liable  in 
damages  to  the  innocent  party  injured  thereby,  and  giving  to  that  party 
the  whole  damages,  measured  by  the  injury  suffered. 

St.    Louis,    etc.,    R.    Co.    v.    Mathews,  v.  Richmond,  etc.,  R.  Co.,  (1892)  38  S.  C. 

(1897)  165  U.  S.  5,  17  S.  Ct.  243,  41  U.  S.  105,  16  S.  E.  420,  18  L.  R.  A.  440.     See 

(L.   ed.)    611,  affirming    (1894)    121   Mo.  also  Mobile  Ins.  Co.  v.  Columbia,  etc.,  R. 

298,  24  S.  W.  591,  25  L.  R.  A.  161;  Pitts-  Co.,    (1893)    $1   S.  C.  408,   19   S.  E.  858, 

burgh,  etc.,  R.   Co.    i\   Chappell,    (1914)  44  Am.  St.,  Rep.  725;   Lipfeld  t>.   Char- 

183  Ind.   141,  106   N.  E.  403,  Ann.  Cas.  lotte,  etc.,  R.  Co.,  (1893)  41  S.  C.  285,  19 

1918A  627.  S.  E.  497.   This  statute,  construed  so  as  to 

make  a  railroad  company  liable  for  dam- 

A  South  Carolina  statute  providing  that  ages  by  fire  originating  from  the  heating 

"  every  railroad  corporation  Bhall  be  re-  of  a  depot,  is  not  in  violation  of  the  Fed- 

sponsible   in   damages   to   any   person   or  eral  Constitution  as  a  taking  of  property 

corporation     whose    buildings    or    other  without  due  process   of  law.     Brown   i\ 

property    may    be    injured    by    fire    com-  Carolina  Midland  Ry.  Co.,    (1903)    67  S. 

municated  by  its  locomotive  engines,  or  C.  481,  46  S.  E.  283,   100  Am.  St.  Rep. 

originating  within  the  limits  of  the  right  756. 
of  way  of  said  road,  in  consequence  of  the 

act  of  any  of  its  authorized  agents  or  em-         Imposing  a  penalty,  in  addition  to  ordi- 

ployees,  except  in  any  case  where  prop-  nary  damages,  upon  a  railroad  company 

erty  shall  have  been  placed  on  the  right  for  failing  to  keep  its  right  of  way  clear 

(of  way)   of  such  ^corporation  unlawfully  of  dry  vegetation  so  as  to  prevent  fires, 

or  without  its  consent;  and  it  shall  have  is    not    in    violation    of    the    Fourteenth 

an  insurable  interest  in  the  property  upon  Amendment   of   the   Constitution    of    the 

its  route  for  which  it  may  so  be  held  re-  United   States   as   a  taking  of   property 

sponsible,    and    may    procure    insurance  without  due  process  of  law.     McFarland 

thereon  in  its  own  behalf/'  does  not  de-  v.  Mississippi  River,  etc,  R.  Co.,   (1903) 

prive    a    railroad    company    of    property  175  Mo.  422,  75  S.  W.  152. 
without  due  process  of  law.     McCandless 

Conclusive  presumption  of  negligence. —  A  statute  entitled  "An  Act  to  regu- 
late prairie  fires,' '  providing  that  "  any  railroad  company  operating  any 
line  in  this  territory  shall  be  liable  for  all  damages  sustained  by  fire 
originating  from  operating  their  road,"  does  not  deprive  a  railroad  com- 
pany of  its  property  without  due  process  of  law  in  providing  a  liability  for 
injuries  sustained  as  stated  in  the  Act,  although  no  negligence  is  shown  on 
the  part  of  the  railroad  company. 

Choctaw,  etc.,  R.  Co.  t\  Alexander,  (1897)   7  Okla.  579,  52  Pac  944. 

p.  Requiring  Removal  op  Noxious  Weeds. — A  statute  requiring  rail- 
road companies  to  cut  down  noxious  weeds  growing  on  lands  occupied  by 
them,  and  authorizing  suit  for  penalty  to  be  brought  by  any  person  feeling 
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himself  aggrieved,  is  valid  as  applied  by  the  state  court  in  favor  of  a  con- 
tiguous landholder,  and  only  one  recovery  has  been  permitted. 

Chicago,  etc.,  R.  Co.  v.  Anderson,  (1916)  thistle  from  going  to  seed  on  their  right 

242  U.   S.  283,   37   8.  Ct.   124,  61   U.   S.  of  way  and  fixing  a  penalty,  is  not  in 

(L.  ed.)    302,  affirming    (1914)    182  Ind.  contravention  of  the  Fourteenth  Amend- 

140,  105  N.  E.  49,  Ann.  Cas.  1917A  182.  ment  to  the  Constitution   of  the  United 

States,  and  that  such  act  is  constitutional 

An  act  to  prohibit  railroad  and  railway  and  valid.     Missouri,  etc,  R.  Co.  v.  Le- 

companies  or  corporations  in  this  state  tot,  (Tex.  Civ.  App.  1911)  135  8.  W.  656. 
from  permitting  Johnson  grass  or  Russian 

q.  Double  Damages. — A  statute  making  a  railroad  company  responsible 
for  loss  of  property  destroyed  by  fire,  and  making  it  liable  for  double  the 
amount  of  damage  actually  sustained  unless  it  pays  the  full  amount  within 
sixty  days  from  notice,  and  if  within  sixty  days  the  company  offers  to  pay 
a  fixed  sum  and  the  owner  recovers  a  less  sum  as  damages,  the  company 
shall  recover  its  costs,  is  invalid  as  to  a  plaintiff  who  got  a  verdict  for  less 
than  he  claimed. 

Chicago,  etc.,  R.  Co.  t\  Polt,  (1914)  232        (1914)    232  U.  S.  626,  34  8.  Ct  463,  58 
U.  8.  165,  34  8.  Ct.  301,  68  U.  S.  (L.  ed.)       U.  8.  (L.  ed.)  762. 
554;    Chicago,   etc.,   R.    Co.    v.    Kennedy, 

r.  ReguiiAting  Connecting  Carriers. —  (1)  Liability  of  Connecting  Gar- 
tiers. — A  statute  making  connecting  carriers  agents  of  each  other  on  a  con- 
tract for  through  carriage,  and  authorizing  suit  for  loss  or  damage  to  prop- 
erty to  be  brought  against  either  of  such  connecting  carriers,  the  carrier  so 
held  liable  being  entitled  to  recover  the  amount  it  may  be  required  to  pay 
from  the  carrier  through  whose  negligence  the  loss  or  damage  was  sus- 
tained, is  valid. 

Atlantic   Coast   Line  R.   Co.   v.   Glenn,  goods    may    have    occurred    before    they 

(1915)    239  U.  8.  388,  36  8.  Ct.  154,  60  reached  its  line,  does  not  deprive  the  rail- 

U.  S.   (L.  ed.)   344.  road   company   of   property    without  due 

process  of  law  in  violation  of  the  Four- 

A   statutory   provision   making  a  rail-  "  teenth  Amendment  of  the  Federal  Consti- 

road  liable  for  damages  to  goods  trans-  tution.      Texas,    etc.,    R.    Co.    v.   Handle, 

ported  by  it  which  were  received  from  a  (1898)    18  Tex.  Civ.  App.  348,  44  S.  W. 

connecting  line,  though  the  injury  to  the  603. 

(2)  Requiring  Facilities  for  Track  Connections. — A  judgment  enforcing 
an  order  of  a  state  railroad  commissioner  requiring  two  railroad  companies 
to  provide  at  a  place  of  intersection  of  their  roads,  ample  facilities  by  track 
connection  for  transferring  cars,  does  not  deprive  one  of  the  companies  of 
its  property  without  due  process  of  law,  because  to  enforce  the  judgment 
would  compel  it  to  pay  its  share  in  the  cost  of  the  construction  of  a  track 
tc  be  used  for  the  purpose  of  depriving  the  company  of  its  traffic  and  trans- 
ferring it  to  its  competitor.  The  requirement  is  a  manifestly  reasonable 
one,  tending  directly  to  accommodate  the  public,  and  in  a  sense  not  sub- 
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stantially  or  unreasonably  detrimental  to  the  ultimate  interests  of  the  cor- 
poration itself.  "  In  so  deciding  we  do  not  at  all  mean  to  hold  that  under 
no  circumstances  could  a  judgment  enforcing  track  connections  between 
two  railroad  corporations  be  a  violation  of  the  constitutional  rights  of  one 
or  the  other,  or  possibly  of  both  such  corporations.  It  would  depend  upon 
the  facts  surrounding  the  cases  in  regard  to  which  the  judgment  was  given. " 

Wisconsin,    etc.,    R.    Co.    r.    Jacobson,  8.  457,  34  S.  Ct.  152,  58  U.  S.   (L.  ed.) 

(1900)    179  U.  S.  300,  21  S.  Ct.  115,  45  310;  Grand  Trunk  R.  Co.  t\  Michigan  R. 

U.  a  (L.  ed.)    194,  affirming  Jacobson  t>.  Co.,  (1912)  198  Fed.  1009. 
Wisconsin,  etc.,  R.  Co.,   (1898)   71  Minn. 

519,  74  N.  W.  893,  70  Am.  St.  Rep.  358,  A  statute  requiring  connecting  carriers 

40  L.  R.  A.  389.    See  also  Michigan  Cent.  to  make  provision  for  the  interchange  of 

R.  Co.  r.  Michigan  R.  Commission,  (1915)  traffic   and   traffic   connections,   is    valid. 

236  U.  S.  615,  35  S.  Ct.  422,  59  U.  S.  Michigan    R.    Commission    t>.    Michigan 

(L.    ed.)    750;    Grand   Trunk   R.    Co.   v.  Cent.  R.  Co.,   (1911)    168  Mich.  230,  132 

Michigan  R.  Commission,   (1913)   231  U.  N.  W.  1068. 

As  to  reasonableness  and  public  necessity. —  An  order  of  a  state  railroad 
commission  requiring  two  railroad  companies  to  provide  and  maintain 
physical  connection,  together  with  sufficient  interchange  tracks  to  care  for 
traffic  moving  between  them,  at  a  place  where  it  would  be  practicable  and  to 
the  public  interest,  where  the  facts  show  a  public  necessity  therefor. 

Seaboard  Air  Line  Ry.  v.  Georgia  Rail-  all  the   facts,  the   taking  was  arbitrary 

road  Commission,  (1916)  240  U.  S.  324,  36  and  unreasonable,  or  was  justified  by  the 

8.  Ct.  260,  60  U.  S.  (L.  ed.)  669,  L.  R.  A.  public  necessities  which  the  carrier  could 

1917A  197.  lawfully  be  compelled  to  meet.  Washing- 
ton v.  Fairchild,    (1912)    224  U.   8.  510, 

An  order  of  a  railroad  commission  re-  32  S.  Ct.  535,  56  U.  8.  (L.  ed.)  863,  hold- 
quiring  track  connections  to  be  made  be-  ing  that  an  order  for  a  railroad  to  expend 
tween  company  railroads  has  not  satisfied  money  in  making  track  connections  and 
due  process  of  law  merely  by  affording  preventing  it  from  using  for  other  pur- 
the  carrier  an  apportunity  to  be  heard,  poses  the  land  on  which  the  tracks  were 
but  the  validity  of  such  an  order  is  to  be  to  be  laid,  was  not  a  mer*  administrative 
tested  by  considering  whether,  in  view  of  regulation  but  was  a  taking  of  property. 

(3)  Requiring  Interchange  of  Cars. —  On  holding  that  a  state  constitu- 
tion requiring  a  carrier  to  interchange  cars  with  a  connecting  carrier,  was 
invalid  the  court  said:  "  In  view  of  the  well  known  and  necessary  practice 
of  connecting  roads,  we  are  far  from  saying  that  a  valid  law  could  not  be 
passed  to  prevent  the  cost  and  loss  of  time  entailed  by  needless  transship- 
ment or  breaking  bulk  in  case  of  an  unreasonable  refusal  by  a  carrier  to 
interchange  cars  with  another  for  through  traffic.  We  do  not  pass  upon  the 
question.  It  is  enough  to  observe  that  such  a  law  perhaps  ought  to  be  so 
limited  as  to  respect  the  paramount  needs  of  the  carrier  concerned,  and  at 
least  could  be  sustained  only  with  full  and  adequate  regulations  for  his 
protection  from  the  loss  or  undue  detention  of  cars,  and  for  securing  due 
compensation  for  their  use.  The  constitution  of  Kentucky  is  simply  a 
universal  undiscriminating  requirement,  with  no  adequate  provisions  such 
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as  we  have  described.  The  want  cannot  be  cured  by  inserting  them  in 
judgments  under  it.  The  law  itself  must  save  the  parties'  rights,  and  not 
leave  them  to  the  discretion  of  the  courts  as  such.  *  •  *  We  do  not 
mean,  however,  that  the  silence  of  the  constitution  might  not  be  remedied 
by  an  act  of  legislature  or  a  regulation  by  a  duly  authorized  subordinate 
body  if  such  legislation  should  be  held  consistent  with  the  state  constitu- 
tion by  the  state  court.'' 

Louisville,  etc.,  R.  Co.  t\  Central  Stock 
Yards  Co.,  (1909)  212  U.  S.  13£,  29  S.  Ct. 
246,  53  U.  S.  (L.  ed.)  441. 

An  order  of  a  railroad  commission  re- 
quiring a  railroad  to  receive  on  its  line 
car  freight  carried  there  by  another  rail- 
road and  deliver  it  to  industries  located 
on  its  public  and  private  tracks,  is  valid 
a*  against  the  objections  that  it  has  a 
right  to  serve  the  industries  located  on  its 
public  and  private  tracks  at  that  place, 
and  that  it  is  not  bound  to  switch  loaded 
cars  from  the  other  railroad  consigned  to 
industries  on  its  tracks,  but  that  it  has, 
by  reason  of  the  location  of  such  indus- 
tries the  right  to  such  business,  which 
right  is  a  property  one,  which  cannot 
lawfully  be  taken  away.  Chicago,  etc.,  R. 
Co.  v.  Indiana  Commission,  (1911)  175 
Ind.  630,  95  N.  E.  364,  where  the  court, 
referring  to  the  Louisville,  etc.,  R.  Co.  v. 
Central  Stock  Yards  Co.,  (1909)  212  U.  S. 
132,  29  S.  Ct.  246,  53  U.  S.  (L.  ed.)  441, 
case  said:  "The  facts  in  that  case  were 
that  the  Bourbon  stock-yards  were  located 
on  the  line  of  Louisville  and  Nashville 
railway,  and  the  Central  stock-yards  were 
on  the  line  of  the  Southern  Railway  Com- 
pany, at  Louisville.  There  was  physical 
connection  between  the  roads.  There  was 
a  station  on  each  line  at  the  stock-yards. 
The  constitution  of  Kentucky  required  any 
carrier  to  switch  empty  or  loaded  cars 
coming  to  or  going  from  any  point  where 
there  is  a  physical  connection  between  it 
and  another  line.  The  decree  appealed 
from  required  appellant  to  deliver  its  own 
cars  to  another  road,  and  the  court  held 
this  requirement  void  under  the  14th 
amendment  to  the  federal  Constitution, 
as  an  unlawful  taking  of  property.  The 
court  based  its  decision  on  the  ground 
that  the  constitution  of  Kentucky,  under 
the  terms  of  which  the  decree  was  entered, 
made  an  indiscriminative  requirement  of 
the  carrier,  without  respect  to  its  para- 
mount needs,  and  without  regulations  for 
its  protection  from  the  loss  or  undue 
detention  of  cars.  The  court  intimated 
however  that  if  the  Kentucky  law  had 


made  proper  provisions  for  the  protection 
of  the  carrier,  the  action  might  have  been 
sustained.  The  court,  in  the  same  case, 
held  another  portion  of  the  decree  in- 
valid, which  required  appellant  to  trans- 
fer and  deliver  from  the  Central  stock- 
yards all  live  stock  consigned  from  that 
point  to  any  one  at  the  Bourbon  stock- 
yards, because  the  requirement  of  accept- 
ance of  cars  at  an  arbitrary  point,  near 
the  terminus  of  a  competing  road,  would 
enable  the  latter  to  get  the  use  of  costly 
terminals  of  its  competitor,  and  thus  take 
its  property  in  a  very  effective  sense. 
The  lawB  of  Indiana  meet  the  objections 
of  the  United  States  Supreme  Court  to 
the  Kentucky  constitution.  Section  four 
of  the  shippers'  bill  (Acts.  1907,  p.  434, 
§  5206  Burns  1908)  authorizes  relief  by 
the  commission,  when  there  is  a  conges- 
tion of  business  on  the  carrier's  public 
tracks.  As  to  outbound  traffic,  carriers 
are  not  required  to  do  switching  service, 
if  they  are  able  and  wiUing  to  transport 
the  freight,  with  reasonable  dispatch,  at 
the  same  rate  as  that  of  the  competitor. 
Subdivision  (m)  of  §  5533  Burns  1908, 
Acts  1907  p.  454,  f  3,  fully  protects  the 
carrier  in  respect  to  return  of  cars;  sub- 
division (f)  of  said  section  provides  for 
compensation  for  the  use  of  cars  for  over- 
detention.  For  switching  service  a  car- 
rier is  authorized  to  impose  and  collect  a 
'  reasonable  transportation  charge/  ( § 
5206  Burns  1908,  Acts  1907  p.  434,  f  4) 
and  this  would  include  more  than  the 
cost  of  labor  of  moving  the  car,  and  might 
include  the  element  of  a  return  on  the 
capital  invested  in  terminal  facilities. 
There  is  no  complaint  in  this  cause  that 
the  switching  rate  fixed  by  the  commis- 
sion is  unreasonable,  and  does  not  in- 
clude the  above  elements." 

An  order  of  a  railroad  commission  re- 
quiring a  railroad  to  receive  on  its  tracks 
and  terminals  cars  transported  over  other 
railroads  does  not  violate  this  clause. 
Vandalia  R.  Co.  t?.  Public  Service  Com- 
mission, (1914)  182  Ind.  297,  106  N.  E. 
371. 


(4)    Requiring  Delivery  of  Cars  to  Connecting  Carrier. — An  order  of  a 
state  railroad  commission  requiring  a  carrier  to  permit  empty  or  loaded 


making  provision  for  their  due  return,  is 
void    uiwer   this   amendment   as   an   un- 
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ears  owned  by  it  to  be  hauled  from  its  line  upon  a  connecting  line  for  pur- 
poses of  loading  or  delivery  of  intrastate  freight,  and  to  permit  the  cars  of 
other  carriers  loaded  with  such  freight  consigned  to  points  on  the  connect- 
ing line  to  be  hauled  from  its  line  upon  the  connecting  line  for  purposes  of 
delivery,  is  valid. 

Michigan  Cent.  R.  Oo.  v.  Michigan  R. 
Commission,  (1915)  236  U.  S.  615,  35 
S.  Ct.  422,  59  U.  S.   (L.  ed.)   750.  lawful  taking  of  its  property.    Louisville, 

etc.,  R.  Co.  v.  Central  Stock  Yards  Co.* 

A  state  constitution  which  requires  a       (1909)   212  U.  S.  132,  29  S.  Ct  246,  53 
railroad  company  to  give  up  possession  of      U.  S.   (L.  ed.)   441. 
its  cars  to  a  connecting  carrier  without 

(5)  Requiring  Railroad  to  Reship  Car  Load  Freight  Without  Reloading. 
— An  order  of  a  state  railroad  commission  ordering  a  railroad  to  reship 
coal  which  has  come  in  over  another  road  on  an  interstate  journey,  and 
which  after  arrival  has  been  reconsigned  to  another  point  within  the  state 
and  transferred  on  interchange  tracks,  without  reloading  the  coal  into  its 
own  cars,  is  not  invalid  as  depriving  the  railroad  of  its  right  to  contract  for 
the  shipment  of  freight  over  its  road. 

Chicago,  etc,  R.  Co.  v.  Iowa,  (1914)  233  U.  S.  334,  34  S.  Ct.  592,  58  U.  S.  (L.  ed.) 
988. 

(6)  Prohibiting  Discrimination  Between  Connecting  Carriers. — An, 
order  made  by  a  railroad  commission,  under  the  authority  of  a  statute 
requiring  railroads  to  furnish  customary  facilities  for  the  interchange  of 
freight  and  empowering  the  commission  to  prevent  unjust  discrimination, 
requiring  a  railroad  company  to  discontinue  the  practice  of  demanding 
fr/om  one  connecting  carrier  the  prepayment  of  freight  while  making  no 
such  demand  from  another,  does  not  deprive  such  company  of  due  process 
of  law. 

Wadley  Southern  R.  Co.  v.  Georgia,  (1915)  235  U.  S.  651,  35  S.  Ct  214,  59  U.  & 
(L.  ed.)  405. 

(7)  Requiring  Construction  and  Use  of  Union  Depot. —  In  Texas  an  Act 
provided  as  follows  in  part:  "  Where  two  or  more  railroad  companies 
reach  the  same  city  or  town  in  this  state,  it  shall  be  the  duty  of  the  Railroad 
Commission  of  Texas  to  ascertain  whether  it  is  practicable  and  feasible  for 
such  railroad  companies  to  use  a  joint  or  union  passenger  depot;  and,  if 
the  Railroad  Commission  finds  upon  investigation  that  it  is  practicable  for 
such  railroad  companies  to  join  in  the  construction  and  use  of  a  passenger 
depot,  then  it  shall  give  notice  to  said  railroad  companies,  and  after  investi- 
gation and  public  hearing,  may  require  the  construction  and  maintenance 
of  such  union  passenger  depot  by  the  railroad  companies  entering  any  such 
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city  or  town :  Provided,  that  it  shall  appear  to  the  Railroad  Commission  that 
the  construction  and  maintenance  of  such  joint  or  union  passenger  depot  are 
just  and  reasonable  to  the  railroad  companies  involved,  and  demanded  by 
the  public  interest.  The  Railroad  Commission  may  specify  the  requirements 
of  such  union  depot  as  to  kind  and  character ;  and  said  Railroad  Commis- 
sion may  apportion  the  cost  of  constructing  and  maintaining  the  same  to 
each  railroad  company  in  cases  where  the  interested  railroad  companies 
cannot  themselves  agree."  In  construing  this  act  it  was  held  that  it  did 
not  deprive  railroad  companies  of  their  property  without  due  process  of  law. 

Gulf,  etc.,  R.  Co.  t\  State,   (Tex.  Civ.      way  Co.,  (Tex.  Civ.  App.  1913)  166  S.  W. 
App.   1914)    167  S.  W.  192.     See  also  to      491. 
same  effect   State  v.   Southwestern  Rail- 

(8)  Requiring  Sale  of  Tickets  Over  Connecting  Lines. —  A  statute  requir- 
ing a  railroad  company  to  put  on  sale  tickets  of  other  railroads  with  which 
it  may  be  directly  or  indirectly  connected,  at  the  price  or  rate  fixed  by  the 
railroad  commission,  for  passage  over  lines  of  such  connecting  roads,  does 
not  deprive  such  railroad  of  liberty  or  property  without  due  process  of  law. 

Stephens  c.  Central  of  Georgia  R.  Co.,  (1912)  138  Ga.  626,  75  S.  E.  1041.  Ann.  Cat. 
1913E  609,  42  L.  R.  A.    (N.  S.)    541. 

(9)  Requiring  Tradn  Connections  Between  Different  Carriers.— An 
order  of  a  state  railroad  commission  requiring  a  carrier  to  make  a  certain 
connection  with  another  road,  so  as  to  promote  the  convenience  of  the 
traveling  public,  is  not  so  inherently  unjust  and  unreasonable  as  to  amount 
to  a  deprivation  of  property  without  due  process  of  law. 

:  Atlantic  Coast  L.  R.  Co.  t>.  North  Carolina  Corp.  Commission,  (1907)  200  U.  &  If 
27  S.  Ct.  585,  51  U.  S.   (L.  ed.)  933,  11  Ann.  Cas.  398. 

(10)  Regulating  Number  of  Switching  Crew. —  A  statute  declaring  that 
no  railroad  company  or  corporation  owning  or  operating  yards  or  terminals 
where  switching  or  transferring  of  cars  are  made  across  public  crossings 
within  city  limits,  shall  operate  their  switch  crew  or  crews  with  less  than 
one  engineer,  a  fireman,  a  foreman  and  three  helpers,  does  not  deprive 
such  a  company  of  any  property  rights. 

St.  Louis,  etc.,  R.  Oo.  c.  Arkansas,  (1916)  240  U.  S.  518,  36  S.  Ct.  443.  59  U.  & 
(L.  ed.)   776. 

s.  Requiring  Construction  of  Side  Track  or  Switch.— -A  statute  requir- 
ing a  railway  company  to  construct  and  maintain,  at  its  own  expense,  a  side 
track  or  switch  necessary  to  reach  a  grain  elevator  erected  adjacent  to  its 
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right  of  way,  is  invalid  because  it  does  not  provide  for  indemnity  for  what 

it  requires. 

power  to  require  the  railroads  to  con- 
struct the  same  at  their  own  expense. 
It  may  be  that  the  cost  of  construction 
and  maintenance  may  be  out  of  all  pro- 
portion to  the  extra  revenue  which  may 
be  obtained  therefrom;  it  may  be  that 
there  is  no  real  necessity  for  the  proposed 
spur,  nevertheless  the  commissioa  is  em- 
powered to  require  its  construction,  and 
the  railroad  company  must  obey  its  order, 
unless  it  can  be  shown  that  its  property 
or  trains  will  be  hazarded  thereby." 
Mclnnis  v.  New  Orleans,  etc.,  R.  Co., 
(1915)  109  Miss.  482,  68  So.  481,  L.  R. 
A.  1915E  682. 


Missouri  Pac.  R.  Co.  v.  Nebraska, 
(1910)  217  U.  S.  196,  30  S.  Ct.  461,  54 
U.  S.   (L.  ed.)   727. 

Switch  connections  with  private  sidings. 
— An  order  of  a  railroad  commission, 
made  under  statutory  authority,  requir- 
ing a  railroad  company  to  construct  and 
operate  upon  reasonable  terms  a  switch 
connection  with  a  lateral  line  of  railway 
or  private  side  track  owned  by  a  shipper, 
when  such  switch  connection  is  reasonably 
practicable  and  can  be  put  in  with  safety 
and  the  business  is  sufficient  to  justify, 
dees  not  deprive  such  railroad  of  prop- 
erty without  due  process  of  law.  State  v. 
Public  Service  Commission,  (1914)  77 
Wash.  529,  137  Pac.  1057,  Ann.  Cas.  1915D 
202. 

An  act  conferring  power  on  a  state 
railroad  commission  to  require  railroad 
companies  to  construct,  *  without  compen- 
sation, spur  tracks  "  so  as  to  connect  their 
main  line  with  manufacturing  and  other 
industrial  plants,"  if  they  can  be  con- 
structed without  causing  hazard  to  the 
property  or  trains  of  the  railroad  com- 
pany, has  been  construed  as  violative  of 
the  Fourteenth  Amendment  in  that  it 
deprives  the  company  of  its  property 
without  due  process  of  law.  The  court 
said:  "The  only  limitation  upon  the 
power  of  the  commission  is  to  see  that 
ihe  property  and  trains  of  railroad  com- 
panies are  not  put  in  peril  by  the  pro- 
posed spur  tracks,  and,  after  finding  that 
the  spur  track  can  be  constructed  with- 
out this  hazard,  the  statute  gives  it  the 


A  statute  which  requires  a  railroad  com- 
pany to  make  reasonable  provision  for  the 
transportation  of  coal,  under  which  a  rail- 
road is  directed  by  mandamus  to  permit 
the  temporary  use  of  its  right  of  way 
for  the  erection  of  a  switch  and  side  track, 
does  not  deprive  it  of  property  without 
due  process  of  law.  State  v.  White  Oak 
R.  Co.,  (1909)  65  W.  Va.  15,  64  S.  E. 
630,  28  L.  R.  A.    (N.  S.)    1013. 

Expense  of  building  side  tracks. — A  stat- 
ute which  requires  a  railroad  to  build  a 
side  track  to  connect  with  an  industrial 
plant  at  the  expense  of  such  plant,  but 
provides  that  the  railroad  shall  return 
to  the  owner  of  the  plant  the  cost  of 
trackage  in  instalments  of  twenty  per 
cent,  each  for  five  successive  years,  takes 
the  railroad  company's  property  without 
due  process  of  law.  Mays  v.  Seaboard 
Air  Line  Ry.,  (190ft)  75  S.  C.  455,.  66 
S.  E.  30. 


f .  Regulating  Supply  op  Cars  to  Shippers. —  Statutes  providing  that 
when  the  owner,  manager  or  shipper  of  any  freight  of  any  kind  shall  make 
application  in  writing  to  any  superintendent,  agent  or  other  person  in 
charge  of  transportation,  to  any  railway  company,  receiver  or  trustee 
operating  a  line  of  railway  at  the  point  the  cars  are  desired  upon  which 
to  ship  any  freight,  it  shall  be  the  duty  of  such  railway  company,  receiver, 
trustee  or  other  persori  in  charge  thereof,  to  supply  the  number  of  cars 
so  required,  at  the  point  indicated  in  the  application  within  a  reasonable 
time  thereafter,  is  not  contrary  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  because  they  make  no  provision  for 
exempting  the  carrier  from  damages  for  failure  under  circumstances  beyond 
its  control,  and  hence  amount  to  a  taking  of  its  property  without  due 
process  of  law. 

Texas,"  etc.,  R.  Co.  i>.  Taylor,   (1009)   54  Tex.  Civ.  App.  419,  118  S.  W.  1097. 
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u.  Regulating  Crossings. —  Requiring  a  railroad  company  to  make  suit- 
able provision  for  carrying  its  tracks  over  a  crossing  by  bridging  a  gap  in 
its  right  of  way  made  by  the  municipal  construction  of  a  canal,  without 
compensation,  does  not  deprive  the  company  of  property  without  due 
process  of  law. 


Chicago,  etc.,  R.  Co.  v.  Minneapolis, 
(1914)  232  U.  S.  430,  34  8.  Ct.  400,  58 
U.  S.   (Y..  ed.)  671. 

Where  authority  has  been  conferred 
upon  a  city  by  statute  to  require  rail- 
way companies  having  tracks  upon  or 
across  public  streets  to  construct  viaducts 
and  approaches,  and  to  prescribe  the 
width,  height,  and  strength  thereof,  the 
material  to  be  used,  and  the  manner  of 
construction,  an  ordinance  requiring  a 
railroad  company  to  construct  a  viaduct 
of  sufficient  width  and  strength  to  sustain 
the  traffic  of  a  street  railway,  to  which 


the  street  railway  company  is  not  required 
to  contribute,  the  property  of  the  com- 
plaining railroad  company  has  not  been 
taken  without  due  process  of  law. 
Missouri  Pac.  R.  Co.  t>.  Omaha,  (1912) 
197  Fed.  516. 

A  statute  authorizing  a  railroad  com- 
mission to  order  railroad  companies  to 
instal  an  interlocking  plant  at  the  cross- 
ing of  their  tracks  does  not  deprive  them 
of  property  without  due  process  of  law. 
Cincinnati,  etc.,  R.  Co.  v.  Indiana  R.  Com- 
mission, (1913)  180  Ind.  243,  102  K.  £. 
852. 


v.  Modifying  Fellow-servant  Law. —  A  state  statute  which  so  far 
modifies  and  changes  the  common  law  that  a  servant  or  employee  of  a  rail- 
road company  may  maintain  an  action  against  such  railroad  company  for 
an  injury  received  while  in  the  line  of  his  employment,  through  the  negli- 
gence of  a  fellow  servant  or  employee  engaged  in  the  same  common  work 
of  the  master  or  employer,  does  not  authorize  the  taking  of  property  without 
due  process  of  law  when  the  liability  imposed  arises  only  for  injuries  subse- 
quently committed. 


Missouri  Pac.  R.  Co.  v.  Mackey,  (1888) 
127  U.  S.  207,  8  S.  Ct.  1161,  32  U.  S. 
(L.  ed.)  107.  See  also  Minneapolis,  etc., 
R.  Co.  v.  Herrick,  (1888)  127  U.  S.  210, 
8  S.  Ct.  1176,  32  U.  S.  (L.  ed.)  109;  Erie 
R.  Co.  v,  Kane,  (1907)  155  Fed.  118; 
Pittsburgh,  etc.,  R.  Co.  t>.  Lightheiser, 
(1906)  168  Ind.  438,  78  N.  E.  1033; 
Powell  v,  Sherwood,  (1901)  162  Mo.  605, 
63  S.  W.  485;  Kiley  t?.  Chicago,  etc.,  R. 
Co.,  (1910)  142  Wis.  154,  126  N.  W.  464; 
Kiley  v.  Chicago,  etc.,  R.  Co.,  (1909)  138 
Wis:  215,  119  N.  W.  309,  120  N.  W.  766. 
Section  3150  General  Statutes  of  Florida 
of  1906,  that  imposes  liability  upon  rail- 
road companies  for  injuries  to  their  em- 
ployees, who  are  free  from  fault,  through 
the  negligence  of  co-employees,  does  not 
deny  to  such  companies  due  process  of 
law  and  is  not  violative  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 
Florida   East   Coast   R.   Co.   v.   Lassiter, 


(1909)   58  Fla.  234,  50  So.  428,  19  Ann. 
Cas.  192. 

A  state  constitutional  provision  which 
abolishes  the  common  law  applicable  to 
injuries  caused  by  the  acts  of  fellow  serv 
ants,  is  not  void  because  obnoxious  to  the 
first  section  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United 
States.  St.  Louis,  etc.,  R.  Co.  v.  Arms, 
(Tex.  Civ.  App.  1911)   136  S.  W.  1164. 

A  Minnesota  fellow-servant  law  which, 
as  construed  by  the  state  court,  applies  not 
to  railroads  as  such,  but  to  railroad 
hazards,  and  governs  all  persons  and  cor- 
porations operating  a  line  of  railroad  in- 
cident to  which  are  the  hazards  and  risks 
intended  to  be  guarded  against,  does  not 
violate  the  Constitution  of  the  United 
States.  Kibbe  v.  Stevenson  Iron  Min.  Co., 
(1905)   136  Fed.  149. 


w.  Safety  Appliance  Act. —  A  state  safety  appliance  act  is  valid. 

Erie  R.  Co.  t;.  Solomon,  (1915)  237  U.  S.  427,  35  S.  Ct.  648,  59  U.  S.  (L.  ed.)   1033. 
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x.  Regulating  Employment  op  Conductors. —  A  statute  which  makes  it 
unlawful  for  any  person  to  act  as  conductor  of  a  train  without  having  pre- 
viously served  for  two  years  as  conductor  or  brakeman  on  a  freight  train, 
is  invalid. 


Smith  v.  Texas,  (1914)  233  U.  S.  630, 
34  S.  Ct.  681,  58  U.  S.  (L.  ed.)  1129, 
Ann.  Cas.  1915D  420,  L.  R.  A.  1915D  677, 
the  court  saying :  "  The  statute  does  not 
require  the  brakeman  to  prove  his  fitness, 
though  it  does  prevent  all  others  from 
showing  that  they  are  competent.  The 
act  prescribes  no  other  qualification,  for 
appointment  as  conductor,  than  that  for 
two  years  the  applicant  should  have  been 
a  brakemen  on  a  freight  train,  but  affords 
no  opportunity  to  any  others  to  prove 
their  fitness.     It  thus  absolutely  excludes 


the  whole  body  of  the  public,  including 
many  railroad  men,  from  the  right  to 
secure  employment  as  conductor  on  a 
freight  train.  For  it  is  to  be  noted  that 
under  this  statute,  not  only  the  general 
public,  but  also  four  classes  of  railroad 
men,  familiar  with  the  movement  and 
operation  of  trains  and  having  the  same 
kind  of  experience  as  a  brakeman,  are 
given  no  chance  to  show  their  competency 
but  are  arbitrarily  denied  the  right  to  act 
as  conductors." 


y.  Regulating  Number  in  Train  Crew. —  A  statute  penalizing  the  opera- 
tion of  a  freight  train  of  more  than  twenty-five  cars  without  having  such 
train  equipped  with  as  many  as  three  brakemen,  does  not  deprive  the  com- 
pany of  property. 

Chicago,  etc.,  R.  Co.  r.  Arkansas,  (1911)  219  U.  S.  453,  31  S.  Ct  275,  56  U.  &  (I* 
ed.)  290,  affirming  (1908)   86  Ark.  412,  111  S.  W.  466. 

2.  Regulating  Payment  of  Employees. —  A  statute  providing  that  in 
case  of  wages  due  from  a  railroad  company  to  an  employee  such  company 
"  shall,  within  fifteen  days  after  demand  therefor  upon  the  nearest  station 
agent  of  said  railroad  company,  pay  to  such  employ^  the  full  amount  due 
and  owing  him ;  and  in  case  said  railroad  company  fails  or  refuses  to  pay 
such  employe,  then  it  shall  be  liable  and  pay  to  such  employ^  twenty  per 
cent,  on  the  amount  due  him,  as  damages,  in  addition  to  the  amount  so  due, 
in  no  case  the  damages  to  be  less  than  five  or  more  than  one  hundred  dol- 
lars," has  been  held  to  be  violative  of  the  Fourteenth  Amendment  as 
depriving  such  companies  of  their  property  without  due  process  of  law. 

Missouri,  etc.,  R.  Co.  v.  Braddy,  (Tex.  Civ.  App.  1911)   135  S.  W.  1059.  ~ 


al.  Requiring  Separate  Coaches  fob  Whites  and  Negboes. —  A  statute 
requiring  railroad  companies  to  provide  separate  coaches  for  whites  and 
negroes  and  to  designate  for  which  race  each  car  is  intended  does  not  violate 
the  Fourteenth  Amendment. 


Chesapeake,  etc.,  R.  Co.  v.  Com.,  (Ky. 
1809)    51   S.  W.   160. 

An  act  for  the  promotion  of  the  com- 
fort of  the  public  on  the  street  cars  by 
requiring  the  separation  of  the  white  and 


colored  races  does  not  deprive  them  of 
their  property  rights  and  privileges  with- 
out due  process  of  law  in  violation  of  the 
Fourteenth  Amendment.  Morrison  v.  State, 
(1906)    116  Tenn.  534,  95  S.  W.  494. 
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bl.  Prohibiting  Discrimination  on  Account  op  Race. —  A  prohibition 
of  discrimination  against  passengers  on  account  of  race  or  color  by  persons 
engaged  in  the  business  of  common  carriers  does  not  deprive  such  carriers 
of  property  without  due  process  of  law,  but  to  prohibit  the  separation  of 
passengers  on  account  of  race  would  be  unconstitutional. 

Decuir  v.  Benson,   (1875)   27  La.  Ann.  1. 

cl.  Requiring  Local  Railroad  to  Provide  Additional  Train  Service.— 
A  statute  requiring  a  local  railroad  to  operate  not  less  than  two  accommoda- 
tion trains  each  way  each  day,  when  by  obedience  to  it  and  putting  on  an 
additional  train  the  railroad  company  will  spend  much  more  than  it  earns, 
is  invalid.  The  state  may  repeal  the  charter  of  the  company,  but  as  a  pub- 
lic service  corporation  cannot  voluntarily  dissolve,  the  state  cannot  require 
it  to  continue  to  operate  and  run  at  a  loss. 

Washington,  etc.,  R.  Co.  v.  Magruder,    (1912)   198  Fed.  218. 

dl.  Establishing  Depots  at  Incorporated  Villages. —  A  state  statute 
providing,  as  construed  by  the  state  courts,  that  incorporated  villages 
within  the  state  located  on  railway  lines  are  prima  facie  entitled  to  depots, 
and  that  at  a  hearing  before  the  railroad  commissioners  and  the  courts,  the 
railroad  has  the  burden  of  showing  that  the  establishment  of  a  depot  is 
unreasonable  and  unnecessary,  does  not  deny  to  a  railroad  company  the 
right  to  reasonably  manage  or  control  its  property,  or  arbitrarily  take  its 
property  without  its  consent  or  without  compensation  or  due  process  of  law. 

Minneapolis,  etc.,  R.  Co.  v.  Minnesota,  rated  city,  town  or  village  through  which 

(1904)    193  U.   S.  63,  24  S.  Ct.  396,  48  said   railroad  passes,  dees  not  deprive  a 

U.  S.    (L.  ed.)   614.  railroad  company  of  its  property  without 

due  process  of  law.     Southern  R.  Co.  p. 

A  statute  providing  that  every  railroad  State,    ( 1909 )    95  Miss.  657,  48  So.  236, 

shall  establish  and  maintain  a  depot  with-  Ann.  Cas.  1912A  225.  * 
in  the  corporate  limits  of  every  incorpo- 

el.  Requiring  Railroads  to  Build  Depots  at  Crossings. —  A  statute 
requiring  railroads  "  at  all  crossings  and  intersections  of  other  railroads, 
where  such  other  railroad  and  the  railroad  crossing  the  same  are  now,  or 
hereafter  may  be,  made  upon  the  same  grade,  and  the  character  of  the  land 
at  such  crossing  or  intersection  will  admit  of  the  same,"  to  "  erect,  build, 
and  maintain,  either  jointly  with  the  railroad  company  whose  road  is 
crossed,  or  separately  by  each  railroad  company,  a  depot  or  passenger  house, 
and  waiting-room  or  rooms  sufficient  to  comfortably  accommodate  all  pas- 
sengers waiting  the  arrival  and  departure  of  trains  at  such  junction  or  rail- 
road crossing, ' '  is  within  the  police  power  of  the  state,  and  constitutional. 

State  r.  Kansas  City,  etc.,  R.  Co.,  (1887)   32  Fed.  723. 
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fl.  Regulating  Train  Service. —  An  order  of  a  railroad  commission 
requiring  a  railway  carrier  to  restore  certain  interstate  passenger  trains 
to  service  which  had  been  stopped  on  account  of  the  depression  of  business 
incident  to  the  European  war  was  held  to  be  invalid,  as  the  evidence  showed 
that  the  railroad  company  was  operating  before  the  business  depression  on 
a  margin  so  narrow  that  the  profit  for  the  entire  preceding  year  would  have 
been  more  than  swallowed  up  in  nine  days  by  the  shrinkage  of  business  of 
the  company  as  it  was  when  the  controversy  arose ;  that,  without  being  able 
to  meet  its  growing  deficit,  the  company  had  resorted  to  rigid  economies 
before  it  discontinued  the  trains  the  continued  operation  of  which  would 
have  involved  a  loss  of  $10,000  a  month,  and  that  the  trains  still  operating 
cannot  be  said  to  be  inadequate  to  the  needs  of  the  comparatively  small 
population  to  be  served. 

Mississippi  R.  Commission  t\  Mobile,  etc,  R.  Co.,  (1917)  244  U.  S.  388,  37  S.  Ct 
602,  61  U.  S.  (L.  ed.)   1216. 

gl.  Requiring  Operation  op  Passenger  Train  Service. —  An  order  of  a 
state  board  of  railroad  commissioners  requiring  the  putting  in  operation  of 
a  passenger  train  service  on  a  branch  line  wholly  within  the  state  and 
chartered  by  the  state,  is  not  arbitrary  and  unreasonable  but  met^ely 
requires  the  railroad  to  perform  a  service  incumbent  upon  it. 

MiBSOiiri  Pac.  R.  Co.  t>.  Kansas,  (1910) '216  XL  S.  262,  30  8.  Ct.  330,.  64  Uv& 
(L.  ed.)  472. 

'v      *        ' 

hi.  Requiring  Trains  to  Stop  at  County  Seats. — A  statute  requiring 
every  regular  passenger  train,  running  wholly  within  the  Uw4ts  of  tha 
state,  to  stop  at  all  stations  of  county  seats  directly  in.  its  course  a  suffi- 
cient length  of  time  to  take  on  and  discharge  passengers,  is  a  reasonable 
exercise  of  the  police  power,  and  cannot  be  considered  a  taking  of  property 
of  the  company  without  due  process  of  law. 

Gladson  *  Minnesota,  (1897)  166  U.  &  427,  17  S.  Ct  627,  41  U.  S.  (L.  ed.)  1064* 
affirming  State  *  Gladson,   (1894)   57  Minn.  386,  69  N.  W.  487,  24  L.  R.  A.  602. 

il.  Limiting  Speed  op  Trains  in  City  Limits. — An  ordinance  limiting 
the  speed  of  trains  in  city  limits  is  not  obnoxious  to  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United  States. 

Erb  v.  Morasch,  (1898)  8  Kan.  App.  61,  54  Pac  323. 

jl.  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers. 
— A  statute,  being  "An  Act  to  require  railroad  companies  to  furnish  free 
transportation  to  shippers  of  stock  in  certain  cases/'  etc.,  is  invalid. 

Atchison,  etc.,  R.  Co.  v.  Campbell,  (1900)  61  Kan.  439,  69  Pac.  1051,,  78  Am.  St. 
Rep.  328,  48  L.  R.  A.  261. 
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hi.  Requiring  Railroad  to  Carry  Passengers  on  Branch  Road. — An 
order  of  a  railroad  commission  requiring  the  installation  and  maintenance 
of  a  passenger  service  upon  a  branch  railway  line,  which  had  theretofore 
operated  only  freight  trains  thereon  is  valid  especially  in  view  of  the  statute 
whereby  the  company  was  granted  the  right  to  construct  and  operate  the 
branch  line  and  which  declared  that  it  should  be  a  public  highway  and  free 
to  all  persons  for  the  transportation  of  their  persons  and  property. 

Chesapeake,  etc.,  R.  Co.  v.  Public  Service  Commission,  (1017)  242  U.  S.  603,  37 
S.  Ct.  234,  61  U.  9.  (h.  ed.)  520. 

11.  Requiring  Mileage  to  be  Pulled  on  Train. — An  order  of  a  railroad 
commission  that  railroads  selling  mileage  or  penny  scrip  books  shall  pull 
them  on  the  train  of  the  company  selling  the  same,  when  presented  by  the 
holders  for  transportation  between  points  wholly  within  the  state,  except 
where  passengers  board  trains  in  cities  of  10,000  population  or  more,  in 
which  places  mileage  or  penny  scrip  shall  be  exchanged  for  tickets,  is  not 
invalid  as  an  unlawful  interference  with  the  liberty  of  contract  or  the  tak- 
ing of  property  without  due  process  of  law. 

Georgia  R.  Commission  v.  Louisville,  etc..  R.  Co.,  (1913)  140  Gft.  817,  80  8.  K 
327,  Ann.  Cas.  1915A  1018,  L.  R.  A.  1015E  902. 

ml.  Requiring  Alterations  in  Crossings  at  Expense  of  Company. — t 
A  state  statute  authorizing  municipal  corporations  to  require  alterations  in 
railroad  crossings,  and  allowing  the  imposition  of  the  entire  expense  on  the 
railway  companies,  does  not  deprive  them  of  property  without  due  process 
of  law  when  the  result  is  to  be  ascertained  in  a  mode  suited  to  the  nature  of 
the  case,  and  not  merely  arbitrary  and  capricious. 

New  York,  etc.,  R.  Co.  v.  Bristol,  (1894)  151  U.  Si  668,  14  &.  Ct  437,  38  U.  9. 
(L.  ed.)   209. 

nl.  Enjoining  Operation  op  Railroads,  etc.,  at  Suit  op  Lienors. —  If 
a  statute  giving  to  persons  holding  liens  for  labor  performed  and  materials 
furnished  for  the  construction  of  any  railroad,  turnpike, -plank  road,  canal, 
or  any  other  public  structure,  the  right  to  an  injunction  against  the  use  by 
the  owner  of  the  public  structure  upon  which  the  work  is  alleged  to  have 
been  done,  merely  by  the  filing  of  his  claim  and  a  bond  of  indemnity  in  a 
sum  equal  to  the  amount  claimed,  is  to  be  read  as  mandatory,  it  would  be 
depriving  an  owner  of  such  a  structure  of  its  use  without  due  process  of 
law. 

New  England  Engineering  Oo.  v.  Oakwood  St.  R.  Co.,  (1896)   75  Fed.  167. 
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ol.  Requiring  Railroads  to  Pat  Fees  fob  Examination  of  Employees. 
—  Requiring  railroad  companies  to  pay  the  fees  allowed  for  the  examination 
of  persons  who  are  to  serve  on  their  roads  in  a  capacity  which  requires  the 
use  or  discrimination  of  form  or  color  signals,  is  not  depriving  them  of 
property  without  due  process  of  law. 

Nashville,  etc.,  R.  Co.  v.  Alabama,  (1888)  128  U.  S.  101,  9  8.  Ct.  28,  32  U.  a 
(L.  ed.)   352. 

pi.  Erection  and  Alteration  of  Bridges. —  The  erection  of  bridges  and 
the  alteration  of  piers  and  abutments  of  existing  bridges,  necessitated  by 
the  creation  of  drainage  districts  and  the  widening  and  deepening  of  canals, 
without  compensation  to  the  railroad  company,  does  not  deprive  it  of 
property  without  due  process  of  law. 

Lake  Shore,  etc.,  R.  Co.  t>.  Clough,  (1917)  242  U.  S.  375,  37  S.  Ct.  144,  61  U.  & 
(L.  ed.)   374. 

ql.  Requiring  Railroad  to  Construct  or  Repair  Viaduct. —  A  munici- 
pal ordinance  requiring  a  railroad  company  to  erect  a  viaduct  and 
approaches  on  a  certain  street  does  not  deprive  it  of  property  without  due 
process  of  law  because  of  the  increased  cost  of  the  width  and  strength  suffi- 
cient to  sustain  a  street  railway  system  thereon  and  imposing  the  whole  of 
such  increased  cost  upon  the  railroad  company. 

Missouri  Pac.  R.  Co.  v.  Omaha,  (1914)  den  of  these  repairs  upon  the  companies, 

235   U.   S.    121,  35   8.   Ct.   82,   59   U.   8.  but  instead  of  so  doing,  it  delegated  that 

(L.  ed.)  157,  wherein  the  court  said:    "It  power     to     the     municipal     corporation, 

may  be  that  it  would  be  more  fair  and  "  While  no  notice  may  have  been  given  to 

'  equitable    to   require    the    street    railway  the  railroad  companies  of  the   pendency 

company  to  share  in  the  expense  of  the  of  the  ordinance,  and  while  they  may  not 

viaduct,  and  if  the  municipality  had  been  have  been   invited  to  participate  in  the 

authorized  so  to  do  by  competent  author-  proposed    legislation,    yet    they    had    an 

ity,  it  would  have  been  a  constitutional  opportunity  to,  and  did  in  fact,  put  in 

exercise  of  the  public  power  to  have  made  issue,  by  the  answer,  both  the  validity  of 

such  division  of  expenses."  the  ordinance  and  the  reasonableness  of 

the  amount  apportioned  to  them  respec- 

A  municipal  ordinance  requiring  rail-  tively   for   the   repair  of  the  viaduct  in 

road    companies    over    whose    tracks    a  question/'       Chicago,     etc.,     R.     Co.     v. 

viaduct  passes  to  keep  the  viaduct  in  re-  Nebraska,  (1898)   170  U.  8.  77,  18  8.  Ct. 

pair  is  not  invalid  as  having  been  passed  513,    42    U.    S.    (L.    ed.)    948,    affirming 

without   notice,   when    it   was   competent  (1896)    47   Neb.   549,  66  N.  W.   624,   53 

for  the  legislature  to  have  put  the  bur-  Am.  St.  Rep.  557,  41  L.  R.  A.  481. 

rl.  Requiring  Railroad  to  Cut  Drain  Through  Railroad  Embank- 
ment.— A  statute  penalizing  the  failure  of  a  railroad  company  to  cut  a 
drain  through  an  embankment  for  the  purpose  of  letting  surplus  water  pass 
and  preventing  the  overflow  of  adjacent  lands,  does  not  deprive  such  a 
company  of  property  without  due  process  of  law. 

Chicago,  etc.,  R.  Co.  p.  Tranbarger,  (1915)  238  U.  S.  67,  36  Si  Ct  678,  60  U.  a 
(L.  ed.)    1204. 
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il.  Prohibiting  PropeiiLING  Cars  in  Streets  by  Steam. — A  municipal 
ordinance  which  prohibits  a  named  railroad  company  from  drawing  or 
propelling  its  cars  by  steam  in  a  certain  street  does  not  deprive  the  com- 
pany of  property  without  due  process  of  law  when  it  had  no  vested  right 
under  its  charter  to  operate  its  road  by  steam. 
.  Richmond,  etc.,  R.  Co.  r.  Richmond,  (1S77)  96  IL  &  520,  24  U.  &  (L.  ed.)   7JH» 

tl.  Conforming  to  Grade  op  Street  and  Shifting  of  Cars. — Though  a 
railroad  company  may  own  the  right  of  way  along  a  street  along  and  across 
which  a  town  has  grown  up  and  cross  streets  run,  the  town,  in  the  exercise 
of  the  police  power,  may  require  the  company  to  lay  the  tracks  to  conform 
to  the  established  grade  and  to  fill  in  the  tracks  at  the  intersections  of  the 
streets,  and  may  regulate  the  shifting  of  cars. 

Atlantic  Coast  Line  R.  Co.  v.  Goldsboro,  (1914)  292  U.  8.  548,  34  S.  Ct.  3G4,  68 
U.  S.  (I*.  ed.)  721. 

ul.  Requiring  Cancellation  of  Contract  with  Grain  Company. — An 
order  of  a  state  railroad  commission  instructing  and  requiring  a  certain 
railroad  company  to  cancel  any  contract  or  contracts  it  might  have  with  a 
certain  grain  company,  whereby  the  railroad  company  had  undertaken  to 
pay  to  said  grain  company  any  sum  of  money  for  any  purpose  whatsoever, 
destroyed  one  of  the  uses  for  which  the  grain  company's  elevator  was  con- 
structed, and  in  effect  deprived  the  grain  company  of  its  property  without 
due  process  of  law. 
[  J.  Rosenbaum  Grain  Co.  v.  Chicago,  etc.,  R.  Co.,  (1903)   138  Fed.  49. 

■  vl.  Regulating  Use  of  Sleeping  Cars. —  A  statute  imposing  a  penalty 
upon  sleeping  car  companies  if,  the  lower  berth  being  occupied,  the  upper 
berth  is  let  down  before  it  is  actually  engaged,  deprives  the  carrier  of 
property  without  due  process  of  law. 

Chicago,  etc.,  R.  Co.  t?.  Wisconsin,  (1915)  238  TJ.  &  491,  36  8.  Ct.  869,  69  U.  H. 
(L.  ed.)   1423,  L.  R,  A.  1916A  1133. 

ivl.  Attachment  and  Garnishment. — A  statute  which  authorizes  attach* 
ment  by  trustee  process  of  property  in  possession  of  a  common  carrier,  does 
not  deprive  the  carrier  of  a  property  right. 

'Roeenbush  r.  Bernheimer,  (1912)  211  Co.,  (1910)  217  U.  S.  167,  30  S.  Ct  463, 
Mas*  146,  97  N.  E.  984.  Ann.  Cas.  1913A  54  U.  S.  (L.  ed.)  708,  18  Ann.  Cm.  907, 
1^17,  citing  Davis  v.   Cleveland,  etc.,  R.       27  L.  R.  A.   (N.  S.)   823. 

xl.  Street  Railways — (1)  In  General. —  Where  a  railroad  company 
his:  admitted  a  right1  to  locate  its  right  of  way,  including  a  way  upon  or 
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across  streets,  this  is  a  vested  property  right  which  cannot  be  taken  away 
without  just  compensation  or  due  process  of  law. 

Chicago    v.    New    York,    etc.,    R.    Co.,  In  a  case  in  Texas  in  which  it  appeared 

(1914)  216  Fed.  735.  that  a  part  of  a  railroad  constructed  in 

a    city   had   been    washed    away    by    the 

Though  a  railroad  company  may  insist  gulf    waters    which    entirely    submerged 

upon  holding  its  perfected  right  of  way  the  land  occupied  by  the  railroad,  it  was 

on  streets  latitudinally  and  longitudinally,  held  that  if  the  city  had  not  assented  to 

a  city   in  the  interest  of  the   public,  if  the  relocation  of  the  broken  connection, 

authorized  by  the  state  so  to  act,  may  although  the  effect  thereof  would  be  to 

enforce  a  shifting  or  an  elevation  of  the  destroy  the  value  of  the  road  as  a  whole, 

tracks  within  the  limits  of  the  right  of  and  no  matter  how  arbitrary  such  action 

way  upon  or  across  a  street.     Chicago  v.  might  be,  or  what  the  motive  or  purpose 

New  York,  etc.,  R.  Co.,  (1014)   216  Fed.  might  be,  under  the  law  as  it  then  existed 

736.  there  was  no  power  in  the  court  to  com- 
pel the  city's  assent,  or  to  authorize  the 

An  ordinance  permitting  a  railroad  com-  use    of   its   streets    for   the   purpose   re- 

pany  to  construct  its  road  upon  a  street  quired,  without  its  assent;  and  it  was  also 

or  alley  has1  been  held  not  to  be  violative  declared    that    independent    of    such    an 

of  the  Fourteenth  Amendment  to  the  Con-  ordinance,  the  railroad  company  had  no 

stitution   of   the   United   States,   in   that  vested  right  to  make  this  relocation  and 

it  would  deprive  abutting  owners  of  their  could  get  no  relief  under  the  Fourteenth 

property  and  privileges  without  due  proc-  Amendment  of   the   Constitution   of   the 

ess  of  law.     McCammon  v.  Trinity,  etc.,  United  States.     Galveston,  etc,  R.  Co.  v. 

R-  C,   (Tex.  Civ.  App.  1910)    131  S.  W.  Galveston,   (Tev.  Civ.  App.  1913)    155  a 

85.  W.  273. 

(2)  Requiring  Street  Railway  to  Furnish  Transportation  Facilities.— 
A  municipal  ordinance  requiring  a  street  railway  to  furnish  adequate  trans- 
portation facilities  for  ordinary  conditions,  does  not  deprive  it  of  its  prop- 
erty without  due  process  of  law,  but  a  provision  requiring  the  company  to 
furnish  seats  at  all  times  for  the  usual  patronage  of  the  line,  excepting  only 
"  emergency  crowds  "  and  "  extraordinary  and  unusual  occasions,"  is 
unreasonable  and  invalid. 

Puget  Sound  Traction,  etc,  Co.  v.  Reynolds,  (1915)   223  Fed.  371. 

(3)  Requiring  Street  Railway  to  Build  Additional  Lines. —  Where  an 
ordinance  granting  to  a  street  railway  company  the  right  to  equip  and 
operate  street  railway  lines,  reserved  to  the  city  the  right  and  authority  to 
require  new  or  extended  car  lines  to  be  constructed  and  operated  by  the 
company,  a  subsequent  ordinance  requiring  the  company  to  construct  a 
new  double  track  line  along  another  street,  conforming  generally  to  the 
system  already  in  operation,  is  valid. 

State  f.  St.  Paul  City  R.  Co.,  (1912)  117  Minn.  316,  135  N.  W.  976,  Ann.  Gas. 
I913D  139. 

(4)  Requiring  Construction  of  Double  Tracks. — An  order  of  a  railroad 
commission  requiring  a  street  railway  to  double  track  its  line  for  a  specified 
distance  will  be  sustained  when  it  does  not  present  a  clear  case  of  unrea- 
sonable, arbitrary,  or  confiscatory  action  on  the  part  of  the  commission. 

Pfcasni*  R.  Co.  t>.  Geary,  (1915)  230  U.  &  2177,  86  S.  Ct.  45,  60  U.  S.  (L.  ed.)  287.' 
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(5)  Requiring  Removal  of  High  Power  Wires. —  Where  a  telegraph  com- 
pany had  acquired  the  right  to  erect  poles  and  wires  and  had  maintained 
then)  many  years  before  a  street  railway  company  obtained  a  right  of  way 
for  its  lines,  an  order  of  the  Public  Service  Commission,  made  on  the  peti- 
tion of  the  telegraph  company,  requiring  the  railway  company  to  remove 
its  high-tension  line  from  close  proximity  to  the  telegraph  wires,  does  not 
deprive  the  railway  company  of  its  property  without  due  process  of  law. 

Western  Union  Tel.  Co.  v.  Burlington  Traction  Co.,  (1916)  90  Vt.  606,  99  Atl.  4, 
Ann.  Cas.  1918B  841. 

(6)  Requiring  Screens  for  Motormen. — A  statute  requiring  electric 
street  car  companies  to  provide  screens  for  the  protection  of  motormen  dur- 
ing certain  cold  months,  and  not  applicable  to  cable  cars,  etc.,  is  not  uncon- 
stitutional as  depriving  persons  of  life,  liberty,  or  property  without  due 
process. 

State  r.  Whitaker,  (1901)   160  Mo.  69,  60  S.  W.  1068. 

(7)  Effect  of  Expiration  of  Franchise. —  When  the  franchise  of  a  street 
railway  company  has  expired,  an  ordinance  prescribing  certain  conditions 
upon  which  it  may  have  the  privilege  of  continuing  to  occupy  the  streets 
or  requiring  it  to  cease  operating  its  cars  and  to  remove  its  tracks  from  the 
streets,  does  not  deprive  it  of  any  property  rights  without  due  process  of 
law. 

Detroit   United   R.   t?.   Detroit,    (1913)  to  the  railway  company,  with  the  right 

229   U.   S.   39,   33   S.  Ct.   697,  67   U.   S.  to  remove  them,  and  cannot  be  appropri- 

(L.  ed.)   1056.  ated  by  the  city  or  by  another  railway 

company  acting  under  its  assumed  author- 

At    the    termination    of    a    grant    to  ity.     Cleveland  Electric  R.  Co.  t?.  Cleve- 

occupy  streets,  the  rails,  poles  and  other  land,  etc.,  R.  Co.,   (1907)   204  U.  S.  116, 

appliances  for  operating  the  road  belong  27  S.  Ct.  202,  51  U.  6.   (L.  ed.)  399. 

(8)  Forfeiture  of  Right  to  Occupy  Streets. — An  attempt  by  a  city, 

through  a  resolution  by  its  municipal  council,  declaring  the  forfeiture  by  a 

railroad  of  its  contract  right  to  occupy  streets  in  the  city,  and  the  forcible 

taking  possession  without  notice  or  hearing,  would  together  constitute  the 

taking  of  property  of  the  railroad  company  without  due  process  of  law, 

whether  the  action  of  the  railroad  company  with  reference  to  rights  was  a 

breach  of  the  condition,  and  justified  a  forfeiture  or  not.    The  forfeiture 

clauses  in  such  contracts,  providing  that  upon  the  breach  of  the  condition 

the  grantor  may  re-enter  upon  the  premises,  do  not  allow  the  grantor  to 

repossess  himself  by  force  and  arms,  after  a  breach  of  the  condition,  if  such 

repossession  be  resisted  by  the  grantee. 

Iron  Mountain  R.  Co.  v.  Memphis,  and  force  that  to  hold  that  the  resolution 
(1899)  96  Fed.  113,  wherein  the  court  of  the  city  declaring  a  forfeiture  and  its 
«aid :      "  It   i9  argued    with   much   vigor       intention    to    resume    possession    of    tfcft 
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premises  is  nothing  but  the  declaration 
of  the  existence  of  a  breach  of  the  con- 
tract between  two  private  persons  by  one 
of  them,  and  that  to  hold  that  it  comes 
within  the  inhibition  of  the  Fourteenth 
Amendment,  will  be  to  hold  that  any  tort 
or  improper  seizure  by  the  officials  of  a 
municipal  corporation  is  the  act  of  the 
state,  and  a  taking  of  property  without 
due  process  of  law,  contrary  to  the  Federal 
Constitution.  It  is  true  that  a  munic- 
ipal corporation,  when  it  exercises  state 
authority  as  a  state  agency,  may,  by  its 
torts  and  breaches  of  contract,  come  with- 
in the  Fourteenth  Amendment,  or  some 
other  clause  of  the  Federal  Constitution, 
where  a  private  individual  would  not.  It 
does  not  follow,  however,  that  all  its  torts 
and  all  ite  breaches  of  contracts  are  with- 
in those  prohibitions,  because  in  the  case 
of  some  of  its  contracts  it  acts  only  as  a 
private  corporation.  With  respect  to  the 
occupancy  of  a  street,  however,  which  it 
controls  by  virtue  of  its  being  an  agent  of 
the  state,  and  a  trustee  for  the  public,  its 
action  in  depriving  persons  having  vested 
property  rights  in  the  street  will,  if  with- 
out due  process  of  law,  be  state  action, 
within  the  inhibition  of  the  Fourteenth 
Amendment*" 

A   mere    resolution    of   a   city    council 
directing  a  street  railway  company  to  re- 


move its  tracks,  poles  and  wires  from  the 
streets,  and  upon  failure  of  the  company 
to  comply,  instructing  the  city  solicitor 
to  take  steps  for  its  enforcement,  does 
not  deprive  the  company  of  property  with- 
out due  process  of  law  as  the  resolution 
merely  contemplates  a  suit  in  court  by 
the  solicitor  in  case  of  disobedience.  Dee 
Moines  v.  Des  Moines  City  R.  Co.,  (1909) 
214  U.  8.  179,  29  8.  Ct  553,  53  U.  8. 
(L.  ed.)   958. 

The  action  of  the  mayor  and  council  of 
a  municipal  corporation,  in  adopting 
ordinances  declaring  forfeited  certain  prop- 
erties, rights  of  way,  and  franchises  in 
the  peaceable  possession  of  a  railroad  com- 
pany for  railroad  purposes,  which  had 
been  acquired  in  part  by  its  predecessors 
by  virtue  of  conveyance  from  the  mayor 
and  city  council,  and  as  to  the  rest  by 
arrangement  and  contract  with  another 
railroad  company,  and  in  giving  the 
ordinances  effect  by  directing  the  mayor 
to  take  possession  of  all  the  properties, 
and  to  use  therefor  the  entire  police  force 
of  the  city,  was  held  to  be  a  deprivation 
of  property  without  due  process  of  law. 
Central  of  Georgia  R.  Co.  *.  Macon, 
(1901)   110  Fed.  865. 


24.  Express  Companies  —  a.  In  General. —  A  statute  imposing  penalties 
on  express  companies  for  denying  equal  terms,  facilities,  accommodations, 
and  usages  in  the  receipt,  carriage,  continuance  of  carriage,  and  delivery 
of  property  usually  carried  by  express  companies,  and  thereby  discriminat- 
ing, does  not  violate  this  clause. 

American  Exp.  Co.  v.  Southern  Indiana  Exp.  Co.,  (1906)  167  Ind.  292,  78  N.  E. 
1021. 


h.  Express  Rates. —  The  action  of  a  state  railroad  commission  in  pro- 
hibiting express  companies  from  exacting  from  shippers  the  amount  of  the 
special  stamp  tax  imposed  by  the  War  Revenue  Act  of  Congress,  in  addi- 
tion to  the  rates  fixed  by  the  commission,  is  not  a  violation  of  the  constitu- 
tional rights  of  the  express  companies,  when  the  rates  with  the  tax  deducted 
are  hot  so  unreasonable  as  to  fail  to  observe  the  limitations  of  the  Constitu- 
tion of  the  United  States. 


Trammell  v.  Dinsmore,  (1900)  102  Fed. 
794,  and  the  order  of  the  court  dismiss- 
ing the  suit  affirmed,  Dinsmore  r.  South- 
ern  Exp.   Co.,    (1901)    183  U.   S.   115,   22 


8.  Ct.  45,  46  U.  8.  (L.  ed.)  Ill,  on  the 
ground  that  by  legislation  the  subject- 
matter  of  the  litigation  had  disappeared. 


25.  Telegraph  and  Telephone  Companies — a.  Regulating  Rates. — 
A  statute  prescribing  maximum  rates  for  telegraphic  service  which  are  less 
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than  the  cost  of  performing  the  service,  and  therefore  unreasonable  and 
confiscatory,  is  void,  as  its  enforcement  would  operate  to  deprive  the  tele- 
graph company  of  its  property  without  due  process  of  law. 

Western     Union     Tel.     Co.     i\     Myatt,  ceive    reasonable    compensation    for   the 

(1899)    98  Fed.   359.  services    rendered   by   providing  that  the 

rates  fixed  "  must  be  reasonable,"  it  was 

There  is  a  presumption  that  telephone  held  that  in  view  of  this  inhibition  the 

rates  fixed  by  a  commission  are  reason-  statute    was    not    violative    of    the   due 

able,  and  the  burden  rests  upon  the  com-  process   clause.      Home   Telephone  Co.  r. 

pany  to  show  that  they  are  confiscatory.  Carthage,  (1911)  235  Mo.  644,  139  S.  W. 

Louisiana  R.   Commission  r.  Cumberland  547,  Ann.   Cas.   1912D   301,  48  L.  R.  A, 

Telephone,    etc.,    Co.,    (1909)    212    U.    S.  (N.  S.)    1055. 
414,  29  S.  Ct.  357,  53  U.  S.   (L.  ed.)   577. 

If  it  would  fail  to  yield  a  fair  return 

Where  a  public  utilities  act  by  author-  upon   the  present   value  of   the  property 

ity   of    which    alone   cities   were   granted  used  in  the  business  within  the  state,  an 

the  power  to  fix  rates  of  charge  for  the  order   of   a   corporation   fixing  maximum 

service  of  public  utilities,  gave  lull  recog-  telegraph  rates  would  be  invalid.    West- 

nition  to  the  right  of  persons,  firms  and  ern    Union  Tel.   Co.   r.   State,    (1912)  31 

corporations  owning  such  utilities,  to  re-  Okla.  415,  121  Pac.  1069. 

Sufficiency  determined  by  actual  operation. —  The  question  whether  tele- 
phone rates  fixed  by  a  municipal  ordinance  are  confiscatory  must  be  deter- 
mined by  their  actual  operation  when  the  ordinance  is  not  confiscatory  and 
invalid  upon  its  face ;  the  court  will  require  clear  evidence  that  it  has  that 
effect  before  declaring  it  invalid. 

Louisville  t\  Cumberland  Telephone,  etc.,  Co.,  (1912)  225  U.  S.  430,  32  S.  Ct  741, 
66  U.  S.   (L.  ed.)   1151. 

ft.  "  Mental  Anguish  "  Statute. —  A  statute  entitled  "  An  Act  to  allow 
damages  against  telegraph  companies  doing  business  in  this  state,  for  men- 
tal anguish  or  suffering  even  in  the  absence  of  bodily  injury  caused  by 
negligence  in  receiving,  transmitting,  or  delivering  messages/'  does  not 
deprive  a  telegraph  company  of  property  without  due  process  of  law. 

Simmons  v.  Western  Union  Tel.  Co.,  (1901)  63  S.  C.  429,  41  S.  E.  621,  67  L.  B.  A- 
607. 

e.  Prohibiting  Stipulation  Against  Liability  for  Negligence. — A  stat- 
ute prohibiting  a  stipulation  against  liability  for  negligence  in  the  delivery 
of  an  interstate  message,  is  not  invalid  as  a  deprivation  of  liberty  to 
contract. 

Western  Union  Tel.  Co.  r.  Commercial  Milling  Co.,  (1910)  218  U.  S.  406,  31  S.  Ct 
59,  54  U.  S.    (I*  ed.)    10S8,  21  Ann.  Cas.  815,  36  L.  R.  A.    (N.  S.)   220. 

d.  Physical  Connection  of  Telephone  Lines. —  An  order  of  a  railroad 
commission  requiring  a  telephone  company  doing  both  a  long-distance  and 
local  business  to  make  a  physical  connection  between  its  long  distance  lines 
and  the  line  of  another  company  doing  a  competing  local  business,  involve* 
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an  exercise  of  the  power  of  eminent  domain  and  not  of  the  police  powe:., 
and  cannot  be  made  effective  without  provision  for  compensation. 

Pacific    Telephone,    etc.,    Go.    r.    Eshle-  physical  connection  of  their  line&j  is  not 

man,  (1913)   166  Cal.  640,  137  Pac.  1119,  a  taking  or  a  damaging  of  the  property 

Ann.   Cas.   191 60  822,   60  L.  R.  A.    (N.  of  one  of   them  without   due   process   of 

S.)   662.  law.     State   v.    Skagit   River   Telephone, 

etc,  Co.,    (1916)    85  Wash  2tf,   147   Pac. 

An  order  of  a  state  public  service  com-  886.     See  also  Pacific  Telephone,  etc,  Co. 

mission  requiring  separate  telephone  com-  v.    Wright-Dickinson    Hotel    Co.,    (1914) 

panies  meeting  at  the  same  place  to  make  214  Fed.  666. 

e.  License  Fee  for  Inspecting  Poles  and  Wires. —  A  municipal  ordi- . 
nance  providing  for  the  inspection  and  regulation  of  telegraph  lines  within 
the  state  limits,  and  imposing  annual  license  fees  and  charges  upon  each 
telegraph  pole  and  mile  of  wires  in  the  streets  of  the  city,  is  not  invalid  as 
depriving  a  telegraph  company  of  property  without  due  process  of  law 
when  the  license  fees  collected  amount  to  no  more  than  the  extra  expense 
the  city  incurs  by  strict  regulation  and  careful  inspection,  rendered  neces- 
sary by  overhead  wires. 

Philadelphia  v.  Postal  Tel.  Cable  Co.,  (1893)   67  Hun  22,  21  N.  Y.  S.  566. 

/.  Requiring  Office  Kept  Open. —  Compelling  a  telegraph  company  to 
keep  an  office  open,  notwithstanding  the  fact  that  the  receipts  of  the  office 
were  insufficient  to  pay  the  expense  of  its  maintenance,  and  that  its  con- 
tinuance involved  a  constant  loss  to  the  company,  was  a  taking  of  property 
without  due  process  of  law  as  forbidden  by  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States. 

Western  Union  TeL  Co.  v.  Mississippi  R  Commission,  (1896)  74  Miss.  80,  21  So.  16. 

26.  Water  Companies  —  a.  In  General. —  Where  a  statute,  authorizing 
corporations  to  be  formed  for  the  purpose  of  supplying  water  to  a  city, 
provides  that  "  the  Legislature  may  at  any  time  hereafter  amend  or  repeal 
this  act,"  a  subsequent  statute  which  repeals  it  as  to  a  particular  corpora- 
tion and  gives  to  such  company  the  right  to  present  a  claim  for  the  value 
of  its  tangible  property  to  the  common  council  of  the  city,  is  valid ;  the 
holders  of  bonds,  secured  by  mortgage  on  the  property  and  franchises  of 
the  company,  have  only  such  rights  as  were  granted  to  the  corporation. 

People  v.  Calder,   (1908)    163  Mich.  724,  117  N.  W.  314,  126  Am.  St.  Rep.  550. 

6.  Service  Connections  at  Expense  of  Company. —  Where  under  the 
general  law  it  is  the  duty  of  a  waterworks  company  to  make  service  con- 
nections to  consumers  at  its  own  expense,  and  the  charter  of  a  company 
provides  that  it  should  not  be  required  to  extend  its  distributing  system  in 
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any  ungraded  street  or  alley,  the  company  may  be  required  to  make  such 
connections  at  its  own  expense  along  an  ungraded  street  in  which  it  had 
voluntarily  laid  its  main. 

Consumers'  Co.    i>.  Hatch,   (1912)   224  U.  S.  148,  32  S.  Ct.  465,  56  U.  S.  (L.  ed.) 
703. 


c.  Regulating  Rates. —  It  is  within  the  power  of  a  municipal  corpora- 
tion to  regulate  the  prices  at  which  water  shall  be  sold  to  one  who  enjoys 
a  virtual  monopoly  of  the  sale,  and  such  regulations  do  not  deprive  a  per- 
son of  his  property  without  due  process  of  law. 


Spring  Valley  Water-Works  f.  Schott- 
ler,  (1884)  110  U.  S.  354,  4  S.  Ct,  48,  28 
U.  S.  (L.  ed.)  173.  See  also  Spring 
Valley  Water-Works  v.  Bartlett,  (1883) 
16  Fed.  615;  Pocatello  r.  Murray,  (1912) 
21  Idaho  180,  .120  Pac.  812. 

Individuals,  companies,  and  corporations 
who  engage  in  the  business  of  furnishing 
water  to  the  public  under  the  provisions 
of  the  constitution  and  statutes  of  a 
state,  do  so  subject  to  the  right  on  the 
part  of  the  public  instrumentalities  to 
fix  the  rates  at  which  the  water  shall  be 
furnished;  but  with  the  guaranty  afforded 
by  the  paramount  provision  of  this  amend- 
ment which,  in  effect,  declares  that  such 
rates  shall  not  be  so  fixed  as  to  deprive 
the  person  furnishing  the  water  of  his 
property  without  just  compensation.  San 
Diego  Land,  etc.,  Co.  v.  Jasper,  (1898) 
89  Fed.  281. 


The  business  of  supplying  water  to  cities 
and  towns  is  so  far  public  in  its  nature 
that  a  state  may  forbid  private  individ- 
uals to  engage  in  it,  and  may  place 
around  it  necessary  conditions  and  re- 
strictions. A  provision  of  a  state  con- 
stitution, therefore,  which  declares  that 
all  water  .  not  then  reduced  to  private 
ownership  shall  remain  public,  and  that 
thereafter  every  person  engaging  in  the 
business  of  supplying  cities  and  towns 
or  their  inhabitants  with  water,  shall  do 
so  for  rates  to  be  conclusively  fixed  by  the 
state  and  without  a  hearing,  is  not  a 
denial  of  due  process  of  law.  San  Diego 
Water  Co.  v.  San  Diego,  (1897)  118  Cat 
556,  50  Pac.  633,  62  Am.  St.  Rep.  261, 
38  L.  R.  A.  460;  Tampa  v.  Tampa  Water- 
works Co.,  (1903)  45  Fla.  600,  34  So. 
631. 


Rates  fixed  at  an  amount  that  does  not  allow  a  reasonable  return  for  the 
investment  do  not  deprive  a  water  company  of  property  without  due  process 
of  law,  when  the  plant  was  built  for  a  large  area  and  has  not  as  yet  the  cu* 
tomers  contemplated. 


San  Diego  Land,  etc,  Co.  v.  Jasper, 
(1903)  189  U.  S.  439,  23  S.  Ct.  571,  47 
U.  S.  ( L.  ed. )  892,  wherein  the  court  said 
that  in  ascertaining  what  are  just  water 
rates  that  may  be  fixed  by  munici- 
pal ordinances,  the  real  value  of  the 
property  and  the  fair  value  on  them- 
selves of  the  services  rendered  should  be 
taken  into  consideration.  See  also  San 
Diego  Land,  etc.,  Co.  v.  Jasper,  (1898)  89 
Fed.  281;  Boise  City  Irrigation,  etc.,  Co. 
V.  Clark,  (1904)   131  Fed.  415. 

The  rates  must  be  shown  to  be  confis- 
catory. Van  Dyke  r.  Geary,  (1917)  244 
U.  S.  39,  37  S.  Ct.  483,  61  U.  S.  (L.  ed.) 
073. 


reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public.  The 
property  may  have  cost  more  than  it 
ought  to  have  cost,  and  its  outstanding 
bonds  for  money  borrowed  and  which 
went  into  the  plant  may  be  in  excess  of 
the  real  value  of  the  property.  So  that 
it  cannot  be  said  that  the  amount  of  such 
bonds  should  in  every  case  control  the 
question  of  rates,  although  it  may  be  an 
element  in  the  inquiry  as  to  what  is,  all 
the  circumstances  considered,  just  both 
to  the  company  and  to  the  public/'  San 
Diego  Land,  etc.,  Co.  v.  National  City, 
(1899)  174  U.  S.  739,  19  S.  Ct.  804,  43 
U.  S.  (L.  ed.)  1154,  affirming  (1896)  74 
Fed.  79. 


"  What  the  company  is  entitled  to  de-  Judicial  investigation  into  effect  of  ordi- 

mand,   in   order   that   it   may   have   just      nance. —  Whether     an     ordinance     fixing 
compensation,  is  a  fair  return  upon  the      water  rates  deprives  a  water  company  of 
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its  property  without  due  process  of  law, 
is  a  question  to  be  determined  by  the 
court  upon  an  original  independent  in-* 
▼estigation,  and  not  by  an  examination  of 
proceedings  of  the  board  to  ascertain  what 
evidence  it  received  and  acted  upon,  and 
whether  that  evidence  was  sufficient  to 
justify  the  conclusion  reached.  "  This 
does  not  mean  that  the  same  evidence 
submitted  to  the  board  may  not  be  sub- 
mitted to  the  court,  as  appeara  to  have 
been  done  in  this  case;  and,  if  the  evi- 
dence is  competent  and  relevant  to  the 
issues  before  the  court,  it  will  be  con- 
sidered. But  it  does  not  follow  that,  be- 
cause the  board  may  have  received  evi- 
dence that  the  court  would  have  rejected, 
or  has  rejected  evidence  the  court  would 
have  received,  the  proceedings  of  the  board 
are  to  be  regarded  as  illegal,  and  the  ordi- 
nance as  depriving  complainant  of  consti- 
tutional rights.  So  with  respect  to  the 
proceedings  of  the  board  in  determining 
the  value  of  complainant's  property  in 
actual  use,  and  the  neecssary  expense  that 
will  be  incurred  in  keeping  it  in  opera- 
tion, elements  may  have  been  considered 
by  the  board  that  should  have  been 
omitted  that  should  have  been  considered, 
and  still  the  ordinance  be,  in  effect, 
just  and  constitutional."  Spring  Val- 
ley Waterworks  v.  San  Francisco,  (1903) 
124  Fed.  584. 


It  devolves  upon  a  party  complaining  to 
show  that  the  rates  established  by  the 
ordinance  complained  of  will  not  yield  a 
fair  interest  on  the  value  of  that  portion 
of  its  property,  making  due  allowance  for 
the  cost  of  its  maintenance,  and  the  de- 
preciation of  the  plant  by  reason  of  its 
wear  and  tear,  and  having  due  regard  also 
to  the  rights  of  consumers.  San  Dic^o 
Land,  etc.,  Co.  v.  Jasper,  (1898)  89  Fed. 
281. 

It  is  only  in  a  clear  case  of  confiscation, 
that  a  court  may  declare  rates  established 
by  statute  or  ordinance  to  be  invalid. 
Knoxville  i\  Knoxville  Water  Co.,  (1909) 
212  U.  S.  1,  29  S.  Ot.  148,  53  U.  S.  (L. 
ed.)    371. 

If  the  rates  for  water,  as  fixed  by  a 
commission,  are  so  palpably  unreasonable 
and  unjust  as  to  amount  to  a  taking  of 
property  without  compensation,  a  court 
will  grant  relief.  Van  Dyke  tf.  Geary, 
(1914)  218  Fed.  111. 

The  findings  of  a  master,  confirmed  by 
the  trial  courts,  are  not  conclusive  on  the 
facts  pertinent  to  the  question  of  the  rea- 
sonableness of  the  rates.  Knoxville  v. 
Knoxville  Water  Co.,  (1909)  212  U.  S. 
1,  29  S.  Ct.   148,  53  U.  8.   (L.  ed.)    371. 


Method  of  estimating  value  of  property. —  For  the  purpose  of  passing  upon 
a  motion  for  a  preliminary  injunction  to  restrain  a  municipal  corporation 
from  enforcing  an  ordinance  fixing  water  rates  which  were  alleged  to  be 
unreasonable,  and  in  effect  to  deprive  the  water  company  of  its  property 
without  due  process  of  law,  the  court  estimated  the  value  of  the  company's 
property  by  summarizing  the  present  value  of  the  capital  stock,  the  bonded 
indebtedness,  and  the  floating  indebtedness. 


Spring  Valley  Waterworks  t*.  San 
Francisco,  (1903)  124  Fed.  598,  wherein 
the  court  said:  "The  Supreme  Court 
of  the  United  States  has  ruled  (1)  that 
individuals  and  corporations  engaged  in 
performing  a  public  service  are  entitled 
to  have  just  compensation  for  the  use  of 
their  property  employed  in  such  service, 
and  (2)  that  the  determination  of  the 
legislature  is  to  be  presumed  to  be  just 
and  must  be  upheld,  unless  it  clearly  ap- 
pears to  result  in  enforcing  unreasonable 
and  unjust  rates." 


The  failure  of  complainants  to  intro- 
duce testimony  at  the  hearing  be- 
fore the  corporation  commission,  regard- 
ing the  value  of  the  water  system  and 
the  property  used  and  useful  in  connec- 
tion therewith,  does  not  deprive  them  of 
the  right  to  urge  upon  a  court  that  the 
valuation  placed  upon  the  property  for 
rate-making  purposes  was  not  a  fair  val- 
uation. Van  Dyke  i\  Geary,  (1914)  218 
Fed.  211. 


Six  per  cent,  on  present  value  of  property. —  It  is  not  confiscation  nor  a  tak- 
ing of  property  without  due  process  of  law  to  fix  the  water  rates  so  as  to 
give  an  income  of  six  per  cent,  upon  the  then  value  of  the  property  actually 
laed,  for  the  purpose  of  supplying  water  as  provided  by  law,  even  though  the 
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company  had  prior  thereto  been  allowed  to  fix  rates  that  would  secure  to  it 
one  and  a  half  per  cent,  a  month  income  upon  the  capital  actually  invested 
in  the  undertaking.  If  not  hampered  by  an  unalterable  contract,  providing 
that  a  certain  compensation  should  always  be  received,  a  law  which  reduces 
the  compensation  theretofore  allowed  to  six  per  cent,  upon  the  present  value 
of  the  property  used  for  the  public  is  not  unconstitutional. 

Stanislaus  County  t\  San  Joaquin,  etc.,  Canal,  etc.,  Co.,  (1904)  102  U.  S.  213, 
24  S.  Ct.  241,  48  U.  8.   (L.  ed.)   406. 

Effect  of  expiration  of  franchise. —  When  the  franchise  of  a  water  works 
'  mpany  has  expired,  an  offer  by  the  city  to  purchase  the  company's  plant 
at  a  certain  price  with  the  alternative  of  constructing  a  new  municipal 
plant  does  not  involve  an  unlawful  deprivation  of  property  as  subjecting 
the  company  to  the  alternative  of  accepting  an  inadequate  price  for  its 
plant  or  of  having  its  value  ruinously  impaired  by  the  construction  and 
operation  of  a  municipal  plant. 

Denver  t\  New  York  Trust  Co.,   (1013)    229  U.  S.  123,  33  S.  Ct  657,  57  U.  a 

(L.  ed.)   1101. 

27.  Gas  and  Electric  Companies  —  a.  In  General. —  If  a  corporation 
has  acquired  the  right  and  privilege  of  constructing  and  maintaining  an 
electric  lighting  system  within  a  city  by  irrevocable  grant  or  contract,  any 
attempt  on  the  part  of  the  city  to  summarily  oust  the  corporation  would  be 
tantamount  to  depriving  it  of  its  property  without  due  process  of  law. 

Ashland  Electric  Power,  etc.,  Co.  v.  Ashland,   (1914)  217  Fed.  158. 

b.  Regulating  Bates. —  When  a  gas  company  has  been  chartered  with 
power  and  authority  to  manufacture  and  sell  gas  within  the  limits  of  a 
municipal  corporation,  and  has  received  permission  from  the  city,  and  the 
company  has  laid  down  its  pipes,  it  has  a  fixed  and  vested  right  to  manu- 
facture and  sell  gas  within  the  city  limits.  By  the  terms  of  the  charter 
there  is  necessarily  implied  the  right  of  the  company  to  charge  a  reason- 
able rate  for  all  gas  furnished,  just  as  though  it  had  been  expressed  in  posi- 
tive terms  in  the  charter  itself.  A  municipal  ordinance  fixing  the  rate  of 
charge  at  a  price  greatly  less  than  the  cost  of  manufacturing  and  delivering 
the  gas  is  a  taking  of  the  company's  property  without  due  process  of  law. 
The  limitation  upon  the  power  of  regulation  is  that  in  the  reduction  of 
prices,  or  in  the  reduction  of  the  compensation  for  services,  the  municipal 
corporation  cannot  go  below  the  limits  of  reasonable  compensation. 

Cleveland   Gaslight,  etc.,  Co.  v.   Cleve-  I  will  notice  it  but  a  moment.    The  ques- 

lund,    (1891)    71    Fed.    610,   wherein   the  tion  came  up  in  Munn  v.  Illinois,  (1870) 

court  said:     Now,  what  is  the  adjudica-  94  U.  S.  113,  in  reference  to  the  elevator 

tion  of  the  United  States  on  this  subject}  company.     The  question,  there  presented 
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was  this:     Is  a  company  or  individual 
who  dedicates  or  appropriates  his  prop- 
erty to  public  use,  subject  to  legislative 
authority  and  control  on  the  subject  of 
the  compensation  he  shall  charge  for  the 
use  of  his  property?     That  was  the  sole 
question.      The    Supreme    Court    of    the 
United  States,  speaking  through  its  then 
distinguished  justice,  said  yes.    That  case 
involved  merely  the  power.    Nothing  more. 
There  was  not  a  word  about  the  question 
as    to   the   limitation   upon    that   power. 
There  was  not  anything  in  the  case  that 
called  upon  the  court  to  define  the  limita- 
tion of  the  power,  or  decide  to  what  ex- 
tent it  might  or  might  not  go.    But  they 
did  say  in  that  case  that  when  an  individ- 
ual or  company  dedicates  its  property  to  a 
public  use,  applies  it  to  public  use,  invites 
public  use,  the  police  power  of  the  state 
extended  over  the  company  to  the  extent 
of  fixing  rates.     That  was  the  only  ques- 
tion presented,  and  the  only  question  that 
the  court  was  then  called  upon  to  consider. 
Subsequently,     there     came     before     the 
Supreme  Court  of  the  United  States  from 
Mississippi  the  question  as  to  the  power 
of  the  railroad  commissioners  of  that  state 
to  fix  the  rates  of  the  railroad  companies 
running  through  the  state  for  the  car- 
riage of  passengers  and  freight.     In  that 
case  some  of  the  companies,  in  their  char- 
ters,  were  allowed  to   charge   reasonable 
rates;    some    of    them    were    allowed   to 
charge  not  exceeding   four  or   five   cents 
per   mile;    some  of  them  had   provisions 
that  their  directors  might  fix  rates;  and 
so  on.    The  court  said,  in  that  case,  simply 
that   the  power  did  exist,  notwithstand- 
ing those  provisions  of  the  charter.    Not- 
withstanding those  provisions  in  the  sepa- 
rate charters  of  the  different  companies, 
the  court  held  that  the  state  of  Mississippi 
did  have  the  right  to  delegate  to  railroad 
commissioners   the  authority  to  regulate 
rates.     But  it  distinctly  stated,  through 
its  chief  justice,  in  that  case:     'How  far 
this  regulation  may  go  we  do  not  now 
say.     How  far  they  may  go  in  the  direc- 
tion of  destruction  we  do  not  say.    It  is 
a  dangerous  line  to  define.     It  may  be  as 
indefinable  as  the  lines  between  the  colors 
of  the  rainbow.'     So  they  properly  said: 
'We    will    wait    until    the    precise    ques- 
tion comes  before  us;   but  we  throw  out 
the  intimation  now  that  we  do  not  mean 
to  pass  upon  that  question  of  the  limita- 
tion   of    the    power/      Then    came    the 
Minnesota  case,  against  the  Chicago,  Mil- 
waukee  &   St.    Paul   R.    Co.    (1S90)     134 
U.  S.  418,  461.     In  that  case  the  Supreme 
Court  was  brought  face  to  face  with  the 
question,  may   the  power   of   regulation, 
which    we   concede   m    the   states,   go   to 
the  point  of  taking  the  services  of  these 
public  carriers   and   fixing   a  rate  which 
will    be    less    than    what    is    reasonable, 
just,  and  right,  and  less  than  will  yield 
them  a  fair  compensation  for  their  serv- 


ices. They  met  the  question,  and  they 
met  it  by  saying  that  the  question  of 
a  reasonable  rate  was  a  judicial  ques- 
tion; that  the  question  of  a  reasonable 
compensation  was  a  judicial  one;  that 
it  was  not  in  the  power  of  the  state, 
directly,  through  its  legislature,  or  through 
the  delegated  authority  of  a  commis- 
sion, to  &x  arbitrarily  the  compen- 
sation, or  estop  and  shut  the  mouth,  of 
the  party  who  was  to  render  the  services 
and  earn  the  compensation.  They  said, 
further,  that  whenever  you  take  a  man's 
services  or  property  for  less  than  it  ii 
worth,  you  are  taking  it  without  due' 
process  of  law;  that  under  such  arbitrary 
action,  and  under  such  arbitrary  legis- 
lation, you  are  taking  it  against  the  pro- 
visions of  the  Federal  Constitution  as 
embodied  in  the  Fourteenth  Amendment 
—  are  depriving  him  of  his  property  -with- 
out due  process  of  law." 

"  There  is  no  particular  rate  of  compen- 
sation which  must  in  all  oases  and  in 
all  parts  of  the  country  be  regarded  as 
sufficient  for  capital  invested  in  business 
enterprises.  Such  compensation  must  de- 
pend greatly  upon  circumstances  and 
locality;  among  other  things,  the  amount 
of  risk  in  the  business  is  a  most  import- 
ant factor,  as  well  as  the  locality  where 
the  business  ie  conducted  and  the  rate 
expected  and  usually  realized  there  upon 
investments  of  a  somewhat  similar  nature 
with  regard  to  the  risk  attending  them. 
There  may  be  other  matters  which  in 
some  cases  might  also  be  properly  taken 
into  account  in  determining  the  rate  which 
an  investor  might  properly  expect  or 
hope  to  receive  and  which  he  would  be 
entitled  to  without  legislative  interference. 
The  less  risk,  the  less  right  to  any  un- 
usual returns  upon  the  investments. 
One  who  invests  his  money  in  a  business 
of  a  somewhat  hazardous  character  is 
very  properly  held  to  have  the  right  to 
a  larger  return  without  legislative  inter- 
ference, than  can  be  obtained  from  an 
investment  in  Government  bonds  or  other 
perfectly  safe  security.  Willcox  v.  Con- 
solidated Gas  Co.,  (1909)  212  U.  S.  19, 
29  S.  Ct.  192,  53  U.  S.  (L.  ed.)  382,  15 
Ann.  Cas.  1034,  48  L.  R.  A.  (N.  S.)   1134. 

It  must  be  shown  that  the  rate  fixed 
does  not  render  adequate  return.  Newark 
Natural  Gas,  etc.,  Co.  v.  Newark,  (1917) 
242  U.  S.  405,  37  S.  Ct.  156,  61  U.  S. 
(L.  ed.)   393,  Ann.  Cas.  1917B  1026. 

A  court  has  no  authority  to  fix  rates, 
and  can  review  the  action  of  the  rate 
making  body  only  so  far  as  to  determine 
whether  or  not,  under  the  rate  prescribed 
and  other  rates  which  may  be  lawfully 
charged,  the  gas  company  will  be  unable 
to  realize  a  fair  and  just  return  on  the 
value    of    its    property    devoted    to    the 
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particular  public  use,  and  will  amount 
to  a  taking  of  its  property  without  just 
compensation.  Portland  R.,  etc.,  Go.  v. 
Portland,  (1912)  200  Fed.  890. 

Where  the  penalties  prescribed  by  the 
statute  for  its  violation,  are  so  enormous 
and  overwhelming  as  to  deter  contesting 
the  validity  of  the  statute,  the  regulation 


is  void.  Willcox  v.  Consolidated  Gas 
Co.,  (1909)  212  U.  S.  19,  29  S.  Ct,  192, 
53  U.  8.  (L.  ed.)  382,  Id  Ann.  Cas.  1034, 
48  L.  R.  A.  (N.  S.)  1134.  Under  the 
authority  of  Em  p.  Young,  (1908)  209 
U.  S.  123,  28  S.  Ct.  441,  52  U.  S.  (L.  ed.) 
714,  14  Ann.  Cas.  764,  13  L.  R.  A.  (N. 
S.)  932. 


If  the  rates  fixed  by  an  ordinance  are  compensatory,  the  ordinance  is  valid. 


Cedar  Rapids  Gas  Light  Co.  v.  Cedar 
Rapids,  (1912)  223  U.  S.  655,  32  S.  Ct. 
389,  56  U.  S.   (L.  ed.)  594. 

Reasonableness  a  judicial  question. — 
The  reasonableness  of  rates  established  by 
statute  or  by  due  municipal  ordinance, 
and  -whether  for  common  carrier  or  gas 
companies,  is  a  matter  for  judicial  de- 
termination. Capital  City  Gas  Co.  v.  Des 
Moines,  72  Fed.  822. 

It  is  to  be  strongly  presumed  that  the 
rate  prescribed  is  sufficient  to  produce  a 
fair  profit  upon  the  value  of  the  property 
employed  in  the  business,  and  the  burden 
of  showing  its  confiscatory  character  rests 
upon  the  complaining  company.  Lincoln 
Gas,  etc.,  Light  Co.  v.  Lincoln,  (1912) 
223  U.  S.  349,  32  S.  Ct.  271,  56  U.  S.  (L. 
ed.)   466. 

"The  rule  by  which  to  determine  the 
question  is  pretty  well  established  in  this 
court.  The  rates  must  be  plainly  unrea- 
sonable to  the  extent  that  their  enforce- 


ment would  be  equivalent  to  the  taking 
of  property  for  public  use  without  such 
compensation  as  under  the  circumstances 
is  just  both  to  the  owner  and  the  public. 
There  must  be  a  fair  return  upon  the 
reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public." 
Willcox  p.  Consolidated  Ga*  Co.,  (1909) 
212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S.  (L. 
ed.)  382,  15  Ann.  Cas.  1034,  48  L.  R.  A 
(N.  S.)   1134. 

A  return  of  six  per  centum  per  annum 
on  the  valuation  of  the  property  is  not 
confiscatory.  Des  Moines  Gas  Co.  v.  Des 
Moines,  (1915)  238  U.  S.  153,  35  S.  Ct 
811,  59  U.  S.  (L.  ed.)   1244. 

That  a  gas,  company  is  entitled  to  six 
per  cent  upon  the  value  of  its  property 
devoted  to  the  public  use,  see  Willcox  c. 
Consolidated  Gas  Co.,  (1909)  212  U.  S. 
19,  29  S.  Ct.  192,  53  U.  S.  (L.  ed.)  382, 
15  Ann.  Cas.  1034,  48  L.  R.  A.  (N.  S.) 
1134. 


Three  questions  as  to  reasonableness  of  rates. — "  In  this,  as  in  every  other 
legislative  rate  case,  there  are  presented  three  questions  of  prime  import- 
ance: First,  the  present  reasonable  value  of  the  company's  plant  engaged 
in  the  regulated  business;  second,  what  will  be  the  probable  effect  of  the 
reduced  rate  upon  the  future  net  income  from  the  property  engaged  in 
serving  the  public;  and,  third,  in  ascertaining  the  probable  net  income 
under  the  reduced  rates  prescribed,  what  deduction,  if  any,  should  be  made 
from  the  gross  receipts  as  a  fund  to  preserve  the  property  from  future 
depreciation.' ' 

Lincoln  Gas,  etc.,  Co.  v.  Lincoln,  C1912)  223  U.  S.  349,  32  S.  Ct.  271,  56  U.  S. 
(L.  ed.)  466. 


Discrimination  as  between  customers. —  On  objection  that  a  statute  regulat- 
ing gas  rates  was  invalid  for  discrimination  as  between  the  city  and  the 
consumers  individually,  the  court  said:  "  We  cannot  see  from  the  whole 
evidence  that  the  price  fixed  for  gas  supplied  to  the  city  by  the  wholesale, 
so  to  speak,  would  so  reduce  the  profits  from  the  total  of  the  gas  supplied 
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as  to  thereby  render  such  total  profits  insufficient  as  a  return  upon  the  prop- 
erty used  by  the  complainant.  So  long  as  the  total  is  enough  to  furnish  such 
return  it  is  not  important  that  with  relation  to  some  customers  the  price  is 
not  enough.' ' 

Willcox  c.  Consolidated  Gas  Co.,  (1909)  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  S. 
(L.  ed.)   382,  15  Ann.  Cas.  1034,  48  L.  IL  A.   (N.  S.)    1134. 

c.  Requiring  Change  op  Location  of  Gas  Pipes. —  Requiring  a  change 
of  location  of  gas  pipes  so  as  to  make  room  for  the  work  of  a  municipal 
drainage  commission  does  not  deprive  the  gas  company  of  its  property 
without  due  compensation,  when  the  gas  company  acquired  no  exclusive 
right  to  the  location  of  its  pipes  in  the  streets  as  chosen  by  it  under  a  gen- 
eral grant  of  authority  to  use  the  streets,  and  the  city  made  no  contract 
that  the  gas  company  should  not  be  disturbed  in  the  location  chosen. 

New  Orleans  Gas  Light  Co.  v.  Drainage  Commission,  (1905)  197  U.  S.  453,  25 
a  Ct.  471,  49  U.  S.  (L.  ed.)   831. 

d.  Requiring  Removal  of  Gas  Works. — A  municipal  ordinance  pro- 
hibited the  erection  or  maintenance  of  gas  works  except  within. prescribed 
limits.  Complying  with  the  terms  of  the  ordinance,  a  person  was  about  to 
begin  the  erection  of  gas  works ;  a  tract  of  land  was  purchased  within  the 
district  wherein  the  erection  of  such  works  was  permitted ;  a  contract  was 
entered  into  for  the  construction  of  the  works  and  a  considerable  sum  of 

money  was  expended.     Without  changed  conditions  or  adequate  reason, 

• 
after  compliance  as  above  stated,  the  council,  by  an  amended  ordinance, 

drew  a  line  embracing  a  part  of  the  district  including  the  complainant's 

property,  and  declared  that  that  should  be  prohibited  territory.    Having 

partially  erected  the  works,  the  complainant  had  acquired  property  rights, 

and  was  entitled   to  protection   against   unconstitutional   encroachment 

which  would  have  the  effect  to  deprive  him  of  property  without  due 

process  of  law. 

Dobbins  t\*  Los.  Angeles,  (1904)  195  causes,  become  a  menace  to  the  public 
U.  8.  223,  25  S.  Ct.  18,  49  U.  S.  (L.  ed.)  health  and  welfare,  and  he  required  to 
169,  wherein  the  court  said:  "The  right  yield  to  the  public  good.  But  the  exer- 
to  exercise  the  police  power  is  a  continu-  cise  of  the  police  power  is  subject  to 
ing  one,  and  a  business  lawful  to-day  may  judicial  review,  and  property  rights  can- 
in  the  future,  because  of  the  changed  sit-  not  be  wrongfully  destroyed  by  arbitrary 
uation,  the  growth  of  population,  or  other  enactment." 

e.  Begulating  Pressure. —  A  statute  providing  that  the  pressure  of  the 
gas  in  the  service  mains  at  any  distance  from  the  place  of  manufacture 
shall  not  be  less  than  one  inch  nor  more  than  two  and  a  half  inches,  is  void 
when  it  appears  that  to  put  such  a  pressure  upon  the  mains  and  other  service 
pipes  in  their  present  condition  would  be  to  run  a  great  risk  of  explosion, 
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and  consequent  disaster,  and  that  before  compliance  with  this  provision 

would  be  safe,  the  mains  and  other  pipes  would  have  to  be  strengthened 

throughout  their  whole  extent,  and  at  an  expenditure  of  many  millions  of 

dollars,  from  which  no  return  could  be  obtained  at  the  rates  provided  in 

the  statute. 

Willcox  r.  Consolidated  Gas  Co.,  (1909)  212  U.  S.  19,  29  S.  Ct.  192,  53  U.  a 
(L.  ed.)  382,  15  Ann.  Cas.  1034,  48  L.  R.  A.   (X.  S.)   1134. 

/.  Requiring  Removal  from  Streets  op  Poles,  Wires,  and  Conduits.— 
Where  an  electric  company  cannot  properly  be  charged  with  conducting 
an  unlawful  combination  or  monopoly,  an  ordinance  directing  the  removal 
from  the  streets  of  the  poles,  wires,  conduits,  and  other  apparatus,  deprives 
it  of  property  without  due  process  of  law. 

Saginaw  Power  Co.  t\  Saginaw,   (1911)    1<93  Fed.  1008. 

g.  Requiring  Installation  and  Maintenance  of  Service. —  An  ordi- 
nance which  requires  a  public  service  corporation  using  the  streets  for  the 
distribution  of  electricity  to  install  its  service  upon  demand  from  any  citi- 
zen, without  regard  to  the  distance  from  a  conduit  or  line  and  upon  the 
deposit  of  the  value  of  one  month's  services,  and  which  further  provides 
that  such  service  when  so  installed  shall  not  be  discontinued  by  such  cor- 
poration except  by  consent  of  the  city  council  or  by  request  of  the  consumer, 
deprives  such  corporation  of  its  property  rights  without  due  process  of  law. 

Minneapolis  General  Electric  Co.  p.  Minneapolis,   (1911)   194  Fed.  215. 

28.  Turnpike  Companies  —  a.  Regulating  Bates. —  A  statute  which,  by 
its  necessary  operation,  compels  a  turnpike  company,  when  charging  only 
such  tolls  as  are  just  to  the  public,  to  submit  to  such  further  reduction  of 
rates  as  will  prevent  it  from  keeping  its  road  in  proper  repair  and  from 
earning  any  dividend  whatever  for  stockholders,  is  invalid. 

Covington,  etc.,   Turnpike  Road  Co.  v.  does  not  deprive  it  of  property  without 

Sand  ford,  (1896)   164  U.  23.  594,  17  S.  Ct.  due  process  of  law  as  against  an  assertion 

198,  41   U.  S.   (L.  ed.)   560.  that  the  travel  on  the  turnpikes  is  not 

sufficient  to  cause  their*  operation  to  be 

An  order  of  court  suspending  the  tak-  profitable.    Norfolk,  etc.,  Turnpike  Co.  v. 

ing  of  tolls  by  a  turnpike  company  until  Virginia,   (1912)  225  U.  S.  264,  32  8.  Ct 

the  roads  shall  be  put   in  proper  repair,  828,  £6  V.  S.  (L.  ed.)   1082. 

b.  Vacation  of  Toll  Road. —  A  state  statute  authorizing  a  probate  court 
to  declare  a  turnpike  road  abandoned  and  vacated  as  a  toll  road,  and 
thereby  to  become  a  free  road,  without  the  intervention  of  a  jury,  or  the 
right  of  appeal  whereby  such  jury  could  be  had  to  determine  whether  the 
road  or  a  part  thereof  has  been  out  of  repair  for  the  preceding  six  months 
within  the  statutory  meaning,  is,  to  this  extent,  in  conflict  with  the  provision 
of  the  Federal  Constitution,  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law. 
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Salt    Creek    Valley    Turnpike    Co.    v.  such  public  way  until  it  is  put  in  good 

Parks,   (1893)   50  Ohio  St.  568,  35  N.  E.  order  and  condition;  said  superintendents 

304,  28  L.  R.  A.  769;   West  Alexandria,  to   receive   for    their   services   such   oom- 

etc.,  Turnpike  Road  Co.  v.  Gay,    (1893)  pensation    as    shall    be    allowed    by    the 

50  Ohio  St.  583,  35  N.  E.  308.  county  court  which  shall  be  paid  by  the 

owners   of   said    roads   and  bridges,   and 

An  Act  providing  that  there  shall  be  that  if  any  owner  of  a  turnpike  or  toll 
appointed  by  the  county  court  of  each  bridge  demand  or  receive  any  toll,  or 
county  three  superintendents,  whose  duty  close  any  gate  while  the  gate  is  required 
it  shall  be  to  look  oyer  the  the  turnpike  to  be  kept  open  by  the  superintendents, 
roads  and  toll  bridges  in  the  county,  and  he  may  be  indicted  therefor,  and,  on  con- 
see  that  they  are  kept  in  repair  as  required  viction,  the  court  shall  adjudge  and  de- 
by  law,  that  whenever,  in  the  opinion  of  clare  the  charter  to  be  forfeited,  is  a 
a  majority  of  said  superintendents,  any  violation  of  the  due  process  clause.  State 
road  or  birdge  shall  manifestly  be  in  bad  v.  Del  Rio  Turnpike  Co.,  (1916)  131  Tenn. 
condition,   they   may   open   the  gates   of  600,  175  S.  W.  1143. 

29.  Regulating  Stockyard  Bates. —  As  to  parties  engaged  in  performing 
a  public  service,  in  determining  the  reasonableness  of  rates,  the  present 
value  of  the  property  is  the  basis  by  which  the  test  of  reasonableness  is  to 
be  determined,  .although  the  actual  cost  is  to  be  considered,  and  also  the 
value  of  the  services  rendered  to  each  individual.  The  determination  of  the 
legislature  is  to  be  presumed  to  be  just,  and  must  be  upheld  unless  it  clearly 
appears  to  result  in  enforcing  unreasonable  and  unjust  rates. 

Cotting  v.   Kansas   City    Stock   Yards  of  testimony  to  the  contrary,  a  customary 

Co.,    (1001)    183  U.  S.  91,  22  S.  Ct.  30,  charge  should  be  regarded  as  reasonable; 

46  U.  S.   (L.  ed.)   92,  wherein  the  court  reverting,  on  other  grounds,    (1897)    79 

said  that  as  to  the  charges  which  may  Fed.  679,  (1897)   82  Fed.  839,  (1897)   82 

be  made  by  parties  engaged  in  perform-  Fed.  850. 
ing  a  public  service,  in  the  absence  of 

30.  Irrigation  and  Drainage  —  a.  Proceedings  for  Irrigation. —  A  stat- 
ute authorizing  proceedings  before  a  state  water  board  to  determine  the 
relative  rights  of  various  claimants  to  the  waters  of  a  river,  is  not  repug- 
nant to  this  clause  because  it  requires  a  claimant,  at  his  own  expense,  to 
assert  and  prove  his  claim  before  the  board,  notwithstanding  the  board  acts 
only  administratively  and  its  findings  and  order  are  not  conclusive;  nor 
because  it  permits  the  board  to  accept  and  act  upon  the  sworn'  statements 
of  claimants  taken  ex  parte  and  upon  the  data  set  forth  in  the  unsworn 
report  of  the  engineer;  nor  because  it  requires  that  the  board's  findings 
and  order,  although  only  administrative  in  character,  be  followed  and  given 
effect  in  the  distribution  of  the  water  pending  the  action  of  the  Ciiwuit 
Court  upon  them. 

Pacific  Live  Stock  Co.  v.  Lewis,  (1916)  same  stream,  does  not  deny  due  process 

241  U.  S.  440,  36  S.  Ct.  637,  60  U.  S.  of  law  because  of  the  absence  of  notice 

(L.  ed.)  1084.    See  also,  infra,  under  41.  to  parties  of  a  different  district  affected 

Eminent  Domain.  by  the  decree  when  the  statute  gives  such 

parties  four  years  from  the  time  of  render- 

A    statute    authorizing    the    establish-  ing  a  final  decree  in  which  to  set  up  any 

ment  of  irrigation  districts,  and  provid-  claim  to  priority  of  righte  to  water  ad- 

ing   for   the   ascertainment   of   priorities  verse  or  contrary  to  the  effect  of   such 

of  appropriation  and  other  questions  of  decree.     CNeil  v.  Northern  Colorado  Ir- 

right  between  owners  of  ditches  drawing  rigation   Co.,    (1916)    242   U.   S.   20,   87 

water  for  irrigation  purposes  from  the  S.  Ct  7,  61  U.  &  (L.  «L)   123, 
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6.  Regulating  Rates. —  An  order  of  a  board  of  supervisors  of  a  county 
fixing  the  rates  which  an  irrigation  company  should  charge  for  water  dis- 
tributed by  it,  which  would  deprive  it  from  earning  a  reasonable  profit  on 
its  investment,  amounts  substantially  to  a  taking  of  property  without  due 
process  of  law. 

San  Joaquin,  etc,  Canal,  etc,  Co.  t\  StanislauB  County,  (1808)  90  Fed.  516. 

c.  Requiring  Construction  of  Bridges  Over  Canal. —  A  statute  which 
requires  an  irrigation  district  -constructing  a  ditch  or  canal  through  the 
lands  of  any  person  having  no  interest  in  such  ditch  or  canal,  to  erect  sub- 
stantial and  convenient  bridges,  is  valid  even  as  applied  to  a  district  which 
was  not  obliged  to  exercise  the  power  of  eminent  domain  to  obtain  the 
particular  right  of  way. 

Farmers  Irrigation  Diet.  *.  Nebraska,  (1917)  244  U.  S.  3B5,  .37  a  Ct.  630,  61 
U.  S.  (L.  ed.)  1108. 

31.  Regulating  Business  and  Rates  of  Grain  Elevators. — A  general  state 
statute  regulating  the  business  and  charges  of  public  warehousemen  engaged 
in  elevating  and  storing  grain  for  profit  does  not  deprive  one  of  his  prop- 
erty without  due  process  of  law. 

Brass    v.   North    Dakota,    (1804)     163  to  the  time  of  the  adoption  of  the  Four- 

U.  S.  405,  14  S.  Gt.  857,  38  U.  S.  (L.  ed.)  teenth  Amendment,  it  was  not  supposed 

757,  affirming  State  t>.   Brass,    (1802)    2  that  statutes  regulating  the  use,  or  even 

N.  D.  482,  52  N.  W.  408.  the  price  of  the  use,  of  private  property 

[as  in  the  case  of  statutes  regulating  fer- 

A  state  statute  which  fixes  the  maxi-  ries,  common  carriers,  hackmen,  bakers, 
mom  of  charges  for  the  stowage  of  grain  millers,  wharfingers,  innkeepers,  etc.,  and 
in  warehouses  at  places  in  the  state  hav-  in  so  doing  fixing  the  maximum  of  charge 
ing  not  less  than  100,000  inhabitants,  to  be  made  for  services  rendered,  accom- 
"  in  which  grain  is  stored  in  bulk,  and  modations  furnished,  and  articles  sold] 
in  which  the  grain  of  different  owners  is  necessarily  deprived  an  owner  of  his  prop- 
mixed  together,  or  in  which  grain  is  erty  without  due  process  of  law.  Under 
stored  in  such  a  manner  that  the  identity  some  circumstances  they  may,  but  not 
of  different  Jots  or  parcels  cannot  be  ac-  under  all.  The  amendment  does  not 
curately  preserved/'  does  not  deprive  the  change  the  law  in  this  particular;  it  aim- 
owners  of  the  warehouses  of  property  ply  prevents  the  states  from  doing  that 
without  due  process  of  law.  Munn  i\  Illi-  *  which  will  operate  as  such  a  deprivation.*1 
nois,  (1876)  94  U.  8.  135,  24  U.  S.  (L.  Affirming  (1873)  69  111.  80.  • 
ed.)  77,  wherein  the  court  said:     "Down 

When  charges  fixed  not  shown  to  be  unreasonable.—  A  state  statute  fixing  the 
maximum  rates  which  may  be  charged  at  grain  elevators  does  not  deprive 
a  citizen  of  his  property  without  due  process  of  law  when  the  records  do  not 
show  that  the  charges  fixed  by  the  statute  are  unreasonable. 

Budd  t?.  New  York,    (1892)    143  U.  8.  r.  Minnesota,  (1890)   134  U.  S.  418,  as  to 

546,  12  S.  Ot.  468,  36  U.  S.  (L.  ed.)  247,  the  question  of  the  reasonableness  of  the 

wherein  the  court  said :     "  What  was  said  rate  of  charge  being  one  for  judicial  in- 

in  the  opinion  in   Chicago,  etc,  R.   Co.  vestigation,  had  no   reference  to  *  case 
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where  the  rates  are  prescribed  directly  by 
the  legislature.  Not  only  was  that  the 
case  in  the  statute  of  Illinois  in  Munn  v. 
Illinois,  (1876)  94  U.  S.  113,  but  the 
doctrine  was  laid  down  by  this  court  in 
Wabash,  etc.,  R.  Co.  i\  Illinois,  (1886) 
118  U.  S.  557,  568,  that  it  was  the  right 
of  a  state  to  establish  limitations  upon 
the  power  of  railroad  companies  to  fix  the 
price  at  which  they  would  carry  pas- 
sengers and  freight,  and  that  the  ques- 
tion was  of  the  same  character  as  that 
involved  in  fixing  the  charges  to  be  made 
by  persons  engaged  in  the  warehousing 
business.  So,  too,  in  Dow  v.  Beidelman, 
(1888)  125  U.  S.  680,  686,  it  was  said 
that  it  was  within  the  power  of  the  leg- 
islature to  declare  what  should  be  a  rea- 
sonable compensation  for  the  services  of 
persons  exercising  a  public  employment, 
or  to  fix  a  maximum  beyond  which  any 
charge  made  would  be  unreasonable.  But 
in  Dow  I?.  Beidelman,  (1888)  125  U.  S. 
680,  after  citing  Munn  t*.  Illinois,  (1876) 
94  U.  S.  113;  Chicago,  etc.,  R.  Co.  t\ 
Iowa,  (1876)  94  U.  S.  155,  161,  162; 
Peik  v.  Chicago,  etc.,  R.  Co.,  (1876)  94 
U.  S.  164,  178;  Chicago,  etc.,  R.  Co.  v. 
Ackley,  (1876)  94  U.  S.  179;  Winona, 
etc.,  R.  Co.  t?.  Blake,  (1876)  94  U.  S. 
180;  Stone  r.  Wisconsin,  (1876)  94  U.  S. 
181;  Ruggles  v.  Illinois,  (1883)  108  U.  S. 


526;  Illinois  Cent.  R.  Co.  v.  Illinois, 
(1883)  108  U.  S.  541;  Railroad  Commis- 
sion Cases,  (1886)  116  U.  S.  307;  Stone 
v.  Illinois  Cent.  R,  Co.,  (1885)  116  U.  S. 
347;  and  Stone  i\  New  Orleans,  etc.,  R. 
Co.,  (1855)  116  U.  S.  352,  as  recognizing 
the  doctrine  that  the  legislature  may  it- 
self Ha  a  maximum  beyond  which  any 
charge  would  be  unreasonable,  in  respect 
to  services  rendered  in  a  public  employ- 
ment, or  for  the  use  of  property  in  which 
the  public  has  an  interest,  subject  to  the 
proviso  that  such  power  of  limitation  or 
regulation  is  not  without  limit,  and  is 
not  a  power  to  destroy,  or  a  power  to 
compel  the  doing  of  the  services  without 
reward,  or  to  take  private  property  for 
public  use  without  just  compensation  or 
without  due  process  of  law,  the  court 
said  that  it  had  no  means,  *  if  it  would 
under  any  circumstances  have  the  power, 
of  determining  that  the  rate  fixed 
by  the  legislature  in  that  case  was 
unreasonable,  and  that  it  'did  not 
appear  that  there  had  been  any  such  con- 
fiscation of  property  as  amounted  to  a 
taking  of  it  without  due  process  of  law, 
or  that  there  had  been  any  denial  of  the 
equal  protection  of  the  laws."  Affirming 
People  v.  Budd,  (1889)  117  N.  Y.  1,  22 
N.  E.  670,  682,  15  Am.  St.  Rep.  460,  5 
L.  R.  A.  559. 


The  mere  requirement  of  a  license  to  engage  in  the  business  of  receiving, 
shipping,  storing,  or  handling  grain  in  an  elevator  is  not  forbidden  by 
this  section.  "  We  cannot  question  the  power  of  the  state,  so  far  as  the 
Constitution  of  the  United  States  is  concerned,  to  require  a  license  for  the 
privilege  of  carrying  on  business  of  that  character  within  its  limits ;  such  a 
license  not  being  required  for  the  purpose  of  forbidding  a  business  lawful 
or  harmless  in  itself,  but  only  for  purposes  of  regulation.' ' 

W.  W.  Cargill  Co.  t?.  Minnesota,  (1901)  180  U.  S.  468,  21  S.  Ct.  423,  45  U.  9. 
(L.  ed.)  619,  affirming  State  v.  W.  W.  Cargill  Co.,  (1899)  77  Minn.  22Q,  79  N.  W.  962. 


Warehouseman  not  to  deny  title  of  bailor. —  The  provision  in  a  Warehouse 
Act  declaring  that  a  person  doing  a  grain  warehouse  or  grain  elevator 
business  shall  not  be  permitted  to  deny  that  the  grain  represented  by  the 
receipt  is  the  property  of  the  person  to  whom  such  receipt  was  issued,  and 
that  the  receipt  shall  be  deemed  and  held  conclusive  evidence  of  the  fact 
that  the  party  to  whom  the  same  was  issued  is  the  owner  of  the  grain,  does 
not  really  make  a  rule  of  evidence  but  prescribes  a  rule  of  substantive  law, 
does  not  violate  this  amendment;  under  this  provision,  when  a  valid  con- 
tract of  bailment  is  entered  into,  while  the  true  owner  of  the  thing  bailed 
is  not  effected  thereby,  the  bailee  owing  to  the  contractual  relation  which 
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he  has  voluntarily  assumed,  is  absolutely  estopped  from  denying  title  in 
the  bailor,  and  that  regardless  of  where  title  is  really  vested. 
Street  v.  Farmers'  Elevator  Co.,  (1914)   34  S.  D.  523,  149  N.  W.  429. 


32.  Banks  and  Banking. —  a.  In  General. — A  statute  providing  that 
deposits  in  savings  banks  which  have  remained  inactive  and  unclaimed  for 
thirty  years,  and  where  the  claimant  was  unknown  or  the  depositor  could 
not  be  found,  should  be  paid  to  the  treasurer  and  receiver  general,  does  not 
deprive  any  one  of  property,  but  merely  makes  the  state  the  custodian  for 
an  absentee. 


Provident  Inst,  for  Sav.  v.  Malone, 
(1911)  221  U.  S.  660,  31  S.  Ct.  661,  65 
U.  S.  (L.  ed.)  899,  34  L.  R.  A.  (N.  S.) 
1129. 

Limiting  right  to  carry  on  business  of 
banking. — A  statute  which  prohibits  in- 
dividuals and  firms 'who  are  citizens  of 
the  United  States  from  carrying  on  the 
business  of  banking,  and  confers  the  ex- 
clusive privilege  of  carrying  on  such  busi- 
ness upon  corporations  organized  as  pro- 
vided by  an  Act  of  the  legislature  on  the 
theory  that  such  business  is  or  may  be 
made  a  franchise  by  legislative  authority, 
is  in  violation  of  section  one  of  the  Four- 
teenth Amendment  as  depriving  citizens 
of  property  without  due  process  of  law. 
State  17.  Scougal,  (1892)  3  8.  D.  55,  51 
N.  W.  858,  44  Am.  St.  Rep.  756,  15  L. 
R.  A.  477. 

Summary  seizure  of  bank  in  default — 

A  statute  which  imposes  upon  a  bank  ex- 
aminer the  duty  of  closing  a  bank  in 
case,  on  examination,  it  is  found  to  be 
insolvent,  without  awaiting  judicial  pro- 
ceedings, is  consistent  with  due  process 
of  law.  Title  Guaranty,  etc.,  Co.  r.  Idaho, 
(1916)  240  U.  S.  136,  36  S.  Ct.  345,  60 
U.  S.  (L.  ed.)  566,  affirming  State  p.  Title 
Guaranty,  etc.,  Co.,  (1915)  27  Idaho  752, 
152  Pac.  189.  See  also  State  Sav.,  etc., 
Bank  t\  Anderson,  (1913)  165  Cal.  437, 
132  Pac.  755,  L.  R.  A.  1916E  675. 

Conditions  to  declaring  bank  in  default. 
— An  act  creating  the  banking  depart- 
ment  of   the   state   which   requires   that, 


before  the  banking  board  shall  declare  a 
bank  in  default  or  turn  its  affairs  over 
to  the  Superintendent  of  Banks,  the  super- 
intendent must  first  submit  to  the  board 
the  matters  of  default  or  misconduct  in 
the  affairs  of  the  bank,  of  which  the  bank 
shall  have  notice  and  upon  which  it  may 
be  heard  in  person  or  by  counsel,  and 
which  also  authorizes  the  bank,  if  it  feels 
aggrieved  by  the  action  of  the  board  to 
apply,  within  ten  days,  to  the  Chancery  or 
Circuit  Court  for  an  injunction,  and  au- 
thorizes a  reinstatement  in  case  the  ap- 
plication is  meritorious,  meets  the  due 
process  requirement  of  the  Federal  Con- 
stitution. Montgomery  Bank,  etc,  Co.  v. 
Walker,  (1913)  181  Ala.  368,  61  S.  E. 
951. 

A  statute  relating  to  the  formation  of 
private  corporations,  which  provides 
"that  when  the  application  is  for  a  bank 
charter  the  charter  board  shall  also  make 
a  careful  examination  aB  to  the  financial 
standing  and  character  of  the  incorpora- 
tors, also  of  the  public  necessity  of  the 
business  in  the  community  in  which 
it  is  sought  to  establish  the  same, 
and  shall  determine  whether  the  capi- 
tal for  which  said  company  is  sought 
to  be  capitalized  is  commensurate 
with  the  requirements  of  law,  and 
if  the  board .  shall  determine  either 
of  said  questions  unfavorably  to  said 
corporation,  it  shall  refuse  the  charter ," 
is  valid.  Schaake  r>.  Dolley,  (1911)  85 
Kan.  598,  118  Pac.  80,  Ann.  Cas.  1913A 
254,  37  L.  R.  A.    (N.  S.)    877. 


6.  Depositors  '  Guaranty  Fund. — A  statute  creating  a  state  banking 
board  and  directing  it  to  levy  upon  every  state  bank  an  assessment  for  the 
purpose  of  creating  a  depositor's  guaranty  fund,  is  not  invalid  as  depriving 
a  bank  of  property  without  due  process  of  law. 


Noble  State  Bank  v.  Haskell,  (1911) 
219  U.  S.  104,  31  S.  Ct.  186,  55  U.  S. 
(L.  ed,)    112,  Ann.  Cas.   1912A  487,  32 


L.  R.  A.  (N.  S.)  1062,  the  court  saying: 
"  The  substance  of  the  plaintiff's  argument 
is    that    the    assessment    takes    prints 
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property  for  private  use  without  com- 
pensation. And  while  we  should  as* 
sume  that  the  plaintiff  would  retain 
a  reversionary  interest  in  its  contri- 
bution to  the  fund  so  as  to  be  entitled 
to  a  return  of  what  remained  of  it  if 
the  purpose  were  given  up  (see  Receiver 
of  Danby  Bank  v.  State  Treasurer,  39 
Vermont  92,  98),  still  there  is  no  deny- 
ing that  by  this  law  a  portion  of  its 
property  might  be  taken  without  return 
to  pay  debts  of  a  failing  rival  in  busi- 
ness. Nevertheless,  notwithstanding  the 
logical  form  of  the  objection,  there  are 
more  powerful  considerations  on  the  other 
side.  In  the  first  place  it  is  established 
by  a  series  of  cases  that  an  ulterior  pub- 
lic advantage  may  justify  a  compara- 
tively insignificant  taking  of  private 
property  for  what,  in  its  immediate  pur- 
pose, is  a  private  .use.  Clark  v.  Nash,  198 
U.  S.  361.  Strickley  r.  Highland  Boy 
Mining  Co.,  200  U.  S.  527,  531.  Offield  v. 
New  York,  New  Haven  &  Hartford  R.  R. 
Co.,   203   U.    S.    372.     Bacon   t\   Walker, 


204  U.  S.  311,  315.  And  in  the  next,  it 
would  seem  that  there  may  be  other  cases 
beside  the  every  day  one  of  taxation,  in 
which  the  share  of  each  party  in  the 
benefit  of  a  scheme  of  mutual  protection 
is  sufficient  compensation  for  the  correla- 
tive burden  that  it  is  compelled  to  assume. 
See  Ohio  Oil  Co.  v.  Indiana,  177  U.  S. 
190.  At  least,  if  we  have  a  case  within 
the  reasonable  exercise  of  the  police  power 
as  above  explained,  no  more  need  be  said." 
See  also  Shallenherger  r.  Holstein  First 
State  Bank,  (1911)  219  U.  S.  114,  31 
S.  Ct.  18»,  55  U.  S.  (L.  ed.)  117.  Compare 
Larabee  v.  Dolley,   (1909)    175  Fed.  365. 

The  validity  of  the  depositor's  guar- 
anty fund  law  is  not  affected  by  the  fact 
that  the  statute  vesta  title  to  the  fund 
for  the  purpose  of  its  administration  in 
the  state  banking  board  and  thus  draws 
around  it  the  state's  immunity  from  suit. 
Lank  ford  t\  Platte  Iron  Works  Co., 
(1914)  235  U.  S.  461,  35  S.  Ct  173,  59 
U.  S.    (L.  ed.)    316. 


c.  Prohibiting  Accepting  Deposit  £y  Insolvent  Bank. — A   statute 
which  forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pre-  . 
tense  of  solvency,  and  punishing  a  violation  as  for  an  embezzlement,  does ' 
not  deprive  him  of  any  liberty  or  property  right  guaranteed  by  the  National 
Constitution. 


Dreyer  v.  Pease,  (1898)   88  Fed.  980. 

A  statute  making  it  a  felony  for  any 
banker  or  any  bank  officer  to  receive  de- 


posits in  a  bank  knowing  the  same  to  be 
insolvent,  U  valid.  Eureka  County  Bank 
Habeas  Corpus  Cases,  (1912)  35  Nev. 
80.  126  Pac.  655,  129  Pac.  308. 


33.  Insurance  Companies  —  a.  In  General. — A  statute  which  authorizes 
a  public  officer  to  bring  an  insurance  company  before  a  judicial  tribunal 
which,  after  full  opportunity  for  defense,  may  determine  whether  it  is 
insolvent  or  its  condition  such  as  to  render  its  continuance  in  business 
hazardous  to  the  insured  or  to  the  public,  or  whether  it  has  exceeded  its 
corporate  powers  or  violated  the  rules,  restrictions,  or  conditions  prescribed 
by  law,  does  not  deprive  such  a  company  of  property  without  due  process 
of  law. 


Chicago  L.  Ins.  Co.  r.  Needles,  (1885) 
113  U.  S.  583,  5  S.  Ct.  681,  28  U.  S.  (L. 
ed.)    1084. 

A  statute  authorizing  a  court  to  enter 
a  decree  of  dissolution  of  an  insurance 
company  upon  petition  of  a  majority  in 
interest  of  the  stockholders,  after  hearing, 
is  valid.  Cullom  v.  Traders'  Ins.  Co., 
(1908)    163  Fed.  45. 

Affecting  wife's  interest  as  beneficiary. 
— A  statute  providing  that  "any  policy 
11  7.  &  A.— 26 


of  insurance  heretofore  or  hereafter  made 
by   any   insurance   company   on    the    life 
of   any  person,   expressed   to   be   for   the 
benefit  of  the  wife  of  the  insured,  shall 
inure   to  her   separate   benefit,   independ-  - 
ently  of  the  creditors,  executors  and  ad- 
ministrators of  the  husband:     Provided,  ■ 
however,  that  in  the  event  of  the  death 
or  divorcement  of  the  wife  before  the  de- 
cease of  the  husband,  he  shall  have  the 
right   to    designate    another    beneficiary,"  - 
does  not  violate  the  Fourteenth  Amend- 
ment in  that  it  deprives  the  wife  ei  her 
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property  without  due  process  of  law. 
Orthwein  v.  Germania  L.  Ins.  Co.,  (1014) 
261  Mo.  650,  170  S.  W.  885. 

An  act.  relating  to  the  abatement  of 
insurance  is  not  void  as  in  violation  of  the 
due  process  clause  of  the  Fourteenth 
Amendment  on  the  ground  that  it  is 
class  legislation  in  that  the  act  confers 
a  privilege  on  the  ten  or  more  citizens  and 
freeholders  of  the  county  who  are  by  that 
section  authorized  to  file  a  petition  in  the 
name  of  the  state,  seeking  to  abate  a 
nuisance  named  in  the  first  section  of  the 
act,  and  that  another  privilege  is  con- 
ferred on  the  aforesaid  ten  citizens  and 
freeholders,  in 'that  they  are  allowed  by 


the  third  section  of  the  act  to  file  such 
petition  after  haying  giving  bond  condi- 
tioned to  pay  all  costs  and  damages,  in 
the  event  the  court  trying  the  cause  shall 
find  that  the  proceeding  was  instituted 
without  probable  cause,  while,  on  the 
other  hand,  it  is  said  that  all  other  liti- 
gants procuring  injunctions  in  all  other 
cases  must  execute  a  bond  in  such  sum 
as  the  chancellor  or  judge  may  order, 
conditioned  to  comply  with  the  orders 
and  decrees  of  the  court  and  to  pay  such 
damages  as  may  be  awarded  or  recovered 
for  wrongfully  suing  out  such  attachment 
or  injunction.  State  t\  Persica,  (1914) 
130  Tenn.  48,  168  S.  W.  1056. 


6.  Licensing  Foreign  Insurance  Companies. — A  statute  regulating  the 
licensing  of  foreign  insurance  companies  does  not  deny  due  process  of  law 
in  giving  to  the  insurance  commissioner  the  discretion,  after  investigation, 
of  issuing  a  license  merely  upon  the  giving  of  a  surety  bond  or  upon  the 
deposit  of  bond  or  mortgage  securities  acceptable  to  him. 


South  Carolina  v.  McMaster,  (1915) 
237  U.  S.  63,  35  S.  Gt.  504,  59  U.  8.  (L. 
ed.)   839. 

An  Act  providing  that  "  any  insurance 
company  that  has  been  authorized  to 
transact  business  in  this  state  shall  con- 
tinue to  make  the  reports  required  herein 
as  long  as  it  collects  any  premiums  as 
provided  for  herein,  and  shall  pay  taxes 
thereon,  even  after  it  has  voluntarily 
ceased  to  write  insurance  in  the  state  or 
has  withdrawn  therefrom,  or  its  license 
euspended  or  revoked  by  the  insurance 
commissioner,  and  for  failure  to  make  re- 
port of  the  premiums  collected  and  pay 
the  taxes  due  thereon,  shall  be  fined  five 
hundred  dollars  for  such  offense,"  has 
been  held  not  violative  of  the  clause  in 
the  Fourteenth  Amendment  relating  to 
due  process  of  law.  Washington  L.  Ins. 
Co.  t>.  Com.,  (Ky.  1915)  179  S.  W.  591. 
A  statute  limiting  the  right  of  a  foreign 
insurance  company  to  write  insurance 
contracts  of  a  certain  character,  to-wit, 
policies  not  subject  to  forfeiture  on  cer- 
tain contingencies  and  subject  to  have 
their  net  value  computed  and  that  net 
value  applied  to  the  purchase  of  tempo- 


rary insurance  after  deducting  loans  of 
a  specified  character  and  no  other,  that 
statute  was  impliedly  accepted  by  defend- 
ant when  it  accepted  its  license  to  do 
business,  is  not  unconstitutional  as  an  im- 
pairment of  the  right  to  contract.  Bur- 
ridge  r.  New  York  L.  Ins.  Co.,  (1908) 
211  Mo.  158,  109-  S.  W.  560.  A  statute 
providing  that  "any  insurance  company 
not  incorporated  by  or  organized  under 
the  laws  of  this  state,  desiring  to  trans- 
act any  business  by  any  agent  or  agents 
in  this  state,  shall  first  file  with  the 
Superintendent  of  the  Insurance  Depart- 
ment a  written  instrument  or  power  of 
attorney,  duly  signed  and  sealed,  ap- 
pointing and  authorizing  said  superin- 
tendent to  acknowledge  or  receive  service 
of  process  issued  from  any  court  of  rec- 
ord, justice  of  the  peace,  or  other  in- 
ferior court,  and  upon  whom  such  proc- 
ess may  be  served  for  and  in  behalf  of 
such  company,  in  all  proceedings  that 
may  be  instituted  against  such  company, 
in  any  court  of  this  state  or  in  any  court 
of  the  United  States  in  this  state.'  is  not 
violative  of  the  due  process  clause.  Gold 
Issue  Min.,  etc.,  Co.  t>.  Pennsylvania  Ins. 
Co.,   (1916)   267  Md.  624,  184  S.  W.  999. 


c.  Licensing  Insurance  Agents. —  It  is  not  a  denial  of  due  process  of 
law  to  require  insurance  agents  or  brokers  to  be  licensed  before  doing  busi- 
ness in  the  state. 


Com.  v.  Roswell,  (1899)  173 
63  N.  E.  132. 


1M. 


Discretion  in  commissioner  aa  licensing 
•gents.— A  statute  which  undertakes  to 


vest  in  the  state  insurance  commissioner 
the  power  to  license  whomsoever  he  may, 
and  to  refuse  arbitrarily  to  issue  license 
to  any  person,  notwithstanding  his  fit- 
ness or  qualifications,  is  invalid;  suoh.  is 
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not  a  proper  exercise  by  the  state  of  its 
police  power  to  regulate  the  insurance 
business.  Welch  i\  Maryland  Casualty 
Co.,  (1915)  47  Okla.  293,  147  Pac.  1046, 
L.  K.  A.   1915E  708. 

A  statute  of  New  York  prescribing  the 
conditions  upon  which  insurance  agents 
may  procure  policies  of  insurance  from 
companies  not  authorized  to  do  business 
in  the  state,  and  providing  that  "  all 
fire  insurance  policies  issued  to  residents 
of  this  state  on  property  located  herein 
by  companies  that  have  not  complied  with 
the  requirements  of  the  general  insurance 
laws  of   the   state,   shall   be  void   except 


such  as  have  been  provided  as  herein 
set  forth,"  does  not  invalidate  a  policy 
not  procured  as  set  out  in  the  statute, 
issued  to  a  resident  of  New  York  upon 
property  situated  in  New  York  by  a 
Massachusetts  company  not  authorized  to 
do  business  in  New  York,  where  the  con- 
tract was  valid  under  the  laws  of  Mass- 
achusetts and  was  made  and  to  be  per- 
formed in  that  state.  To  make  the  stat- 
ute aply  to  such  a  contract  would  make 
it  violate  the  Fourteenth  Amendment  of 
the  Federal  Constitution.  Western  Mass- 
achusetts Mut  F.  Ins.  Co.  f>.  Hilton, 
(1899)  42  App.  Div.  52,  58  N.  Y.  S,  996. 


d.  Regulating  Bates. —  The  business  of  insurance  is  one  in  which  the 
public  has  such  an  interest  that  a  statute  authorizing  the  state  insurance 
superintendent  to  regulate  the  rates  does  not  unconstitutionally  deprive  a 
company  of  its  liberty  of  contract. 


German  Alliance  Ins.  Co.  v.  Lewis, 
(1914)  233  U.  S.  389,  34  S.  Ct.  612,  58 
U.  S.  (L.  ed.)  1011,  L.  R.  A.  1915C  1189. 
See  also  Insurance  Co.  of  North  America 
v.  Welch,  (1915)  49  Okla.  620,  154  Pac. 
48. 


A  statute  regulating  and  controlling 
rates  of  fire  insurance  and  passed  to  pre- 
vent discrimination  therein,  is  valid.  Ger- 
man Alliance  Ins.  Co.  v.  Barnes,  (1911) 
189  Fed.  769. 


6.  Regulating  Premiums  on  Fidelity  Bonds. — A  statute  which  declared 
it  to  be  the  duty  of  certain  state  officers  to  fix  the  maximum  rates  of 
premiums  that  any  fidelity  or  surety  company  transacting  business  in  the 
state  might  charge  for  furnishing  each  and  all  of  the  different  kinds  of  bonds, 
contracts,  recognizances,  stipulations,  and  undertakings,  and  which  also 
makes  it  unlawful  for  any  such  company  to  charge  or  receive  any  larger 
rate  of  premium  than  the  rates  so  fixed  and  declares  any  agent  or  officer 
charging  or  receiving  such  premiums  to  be  guilty  of  a  misdemeanor,  is 
invalid  as  interfering  with  the  liberty  of  contract. 

American  Surety  Co.  r.  Shallenberger,   (1910)    183  Fed.  636. 

/.  Prohibiting  Making  Insurance  Contract  Outbids  the  State. — A 
state  statute  which,  as  construed  by  the  state  Supreme  Court,  prohibits  the 
TTiftlring  of  a  marine  insurance  contract  outside  the  state  on  property  then 
in  the  state,  is  invalid  as  a  deprivation  of  liberty  without  due  process  of 
law. 


8. 


er  t>.  Louisiana,    (1897)    165  U. 
,17  S.  Ct.  427,  41  U.  S.   (L.  ed.) 


In  Alabama,  in  construing  code  pro- 
visions, one  to  the  effect  that  "all  con- 
tracts of  insurance,  the  application  for 
which  is  taken  within  the  state,  shall  be 


deemed  to  have  been  made  within  this 
state,  and  subject  to  the  laws  theroof," 
and  another  providing  that  "no  written 
or  oral  misrepresentation,  or  warranty 
therein  made,  in  the  negotiation  of  a 
contract  or  policy  of  insurance,  or  in  the 
application  therefor,  or  proof  of  loss 
thereunder,  shall  defeat  or  void  the  policy, 
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or  prevent  its  attaching,  unless  such  mis- 
representation is  made  with  actual  intent 
to  deceive,  or  unless  the  matter  misrepre- 
sented increase  the  risk  of  loss,"  it  nas 
been  held  that  construed  together  they 
are  not  violative  of  section  1,  article  14, 
Constitution  of  United  States,  but  are 
valid,  and  their  effect  was  to  supersede 


a  provision  in  a  policy  of  life  inspurance 
in  an  insurance  company  in  Indiana  writ- 
ten on  an  application  executed  in  Ala- 
bama, reciting  that  the  party  stipulated 
that  it  should  be  an  Indiana  contract  and 
should  Jbe  determined  in  accordance  with 
its  laws.  State  L.  InB.  Co.  t?.  Westcott, 
(1910)   166  Ala.  192,  52  So.  344. 


g.  Regulating  Liability  on  Insurance  Policies. — A  statute  providing 
that,  under  every  contract  or  policy  of  insurance  thereafter  made  or  issued 
by  any  insurance  company  connected  with  any  tariff  association,  the  assured 
or  beneficiary  may,  in  addition  to  the  actual  loss  or  damage  suffered, 
recover  twenty-five  per  cent  of  the  amount  of  such  actual  loss,  any  provis- 
ion or  stipulation  in  such  contract  or  policy  to  the  contrary  notwithstand- 
ing, does  not  deprive  a  company  of  its  property  without  due  process  of  law. 


German  Alliance  Ins.  Go.  v.  Hale, 
(1*11)  219  U.  S.  307,  31  S.  Ct.  246,  55 
U.  S.  (L.  ed.)  229,  the  court  saying: 
"  So  far  as  the  Federal  Constitution  is 
concerned,  the  state  could  forbid,  under 
penalty,  combinations  to  be  formed  within 
its  limits,  by  persons,  associations  or 
corporations  engaged  in  the  business  of 
insurance,  for  the  purpose  of  fixing  rates. 
But  it  is  not  bound  to  go  to  that  extent  in 
its  legislation.  It  may,  in  its  discretion, 
go  only  so  far  as  to  impose  upon  asso- 
ciations or  corporations  acting  together 
in  fixing  rates,  a  liability  to  pay  to  the 
insured,  as  part  of  the  recovery,  a  certain 
per  cent  beyond  the  actual  loss  or  dam- 
age suffered,  if,  before  or  at  the  time  of 
suit  on  the  contract  of  insurance,  it  is 


made  to  appear  that  the  company  or  cor- 
poration sued  is  part  of  or  connected  with 
a  tariff  rate  association.  Such  a  pro- 
vision manifestly  tends  to  discourage 
monopoly  or  combination  and  to  encourage 
competition  in  a  business  in  the  conduct 
of  which  the  general  -niblic  is  largely 
interested." 

A  statute  making  void  all  stipulations 
in  insurance  policies  which  limit  liability 
to  less  than  the  full  amount  of  loss,  if 
this  does  not  exceed  the  full  amount  of 
insurance,  is  not  invalid  as  taking  prop- 
erty without  due  process  of  low.  Dugger 
c.  Mechanics',  etc.,  Ins.  Co.,  (1896)  96 
Tenn.  245,  32  S.  W.  5,  28  L.  R.  A.  796. 


A  statute  which  cuts  off  any  defense  by  a  life  insurance  company,  based  upon 
false  and  fraudulent  statements  in  the  application,  unless  the  matter  mis- 
represented actually  contributed  to  the  death  of  the  insured,  does  not 
deprive  such  a  company  of  its  liberty  without  -due  process  of  law. 


Northwestern  Nat.  L.  Ins.  Co.  c.  RiggB, 
(1906)  203  U.  S.  243,  27  S.  Ct.  136,  61 
U.  a   (L.  ed.)   168,  7  Ann.  Cas.  1104. 

An  Act  providing,  in  substance,  that 
any  provision  in  any  contract  or  policy 
of  insurance  issued  or  contracted  for  in 
in  this  state,  which  provides  that  the 
answers  or  statements  made  in  the  appli- 
cation for  such  contract,  or  in  the  con- 
tract of  insurance,  if  untrue  or  false  shall 
render   the   contract   or    policy   void   or 


voidable,  shall  be  of  no  effect  and  shall 
not  constitute  any  defense  to  any  suit 
brought  upon  such  contract,  unless  it  be 
shown  that  the  matter  or  thing  misrepre- 
sented was  material  to  the  risk  or  actu- 
ally contributed  to  the  contingency  or 
event  on  which  the  policy  became  due  and 
payable,  does  not  deprive  an  insurance 
company  of  its  property  without  due 
process  of  law.  Scottish  Union,  etc,  In*. . 
Co.  t\  Wade,  (1910)  59  Tex.  CiT.  App- 
631,  127  S.  W.  1186. 


h.  Suicide. — A-  statute  providing  that  "  in  all  suits  upon  policies  of 
insurance  on  life  hereafter  issued  by  any  company  doing  business  in  this 
state,  to  a  citizen  of  this  state,  it  shall  be  no  defense  that  the  insured  com- 
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mitted  suicide,  unless  it  shall  be  shown  to  the  satisfaction  of  the  court  or 
jury  trying  th%  cause,  that  the  insured  contemplated  suicide  at  tbe  time  he 
made  his  application  for  the  policy,  and  any  stipulation  in  the  policy  to  the 
contrary  shall  be  void,  is  a  legitimate  exercise  of  power  by  the  state. 

Whitfield  v.  Aetna  I*  Ins.  Co.,  (1907)  206  U.  a  489,  27  8.  Ct.  578,  61  U.  S. 
(L.  ed.)   895. 

i.  Extraterritorial  Operation  op  State  Ruub  as  to  Validity  op  Loan 
Agreement. —  It  is  not  within  the  authority  of  a  state,  in  which  an  insur- 
ance contract  was  originally  made,  to  extend  its  authority  into  another  state 
and  there  forbid  the  parties,  who  are  both  citizens  of  other  states  from 
making  a  loan  agreement  in  one  of  such  states  simply  because  it  modified  the 
contract  originally  made  and  which  is  invalid  in  the  state  where  the  contract 
was  made. 

New  York  L.  Ins.  Oo.  *.  Head,  (1914)  234  U.  S.  149,  84  S.  Ct.  879,  58  U.  &  (L. 
ed.)   1259. 

j.  Kecovery  op  Attorney's  Fees  Against  Insurance  Companies. — A 
statute  authorizing  the  recovery  of  reasonable  attorney's  fees  against  life 
and  fire  insurance  companies  in  suits  upon  policies  issued  by  them,  does  not 
deprive  the  companies  of  property  without  due  process  of  law. 

Tillis  v.  Liverpool,  etc.,  Ins.  Co.,  (1903)  of  damages  and  attorney's  fees  in  ease 
46  Fla.  268,  35  So.  171,  110  Am.  St.  Rep.  of  vexatious  delay,  by  the  insurer  in  pay- 
89.  ing  the  amount  due  does  not  violate  the 

Fourteenth  Amendment  as  to  due  process 

A  statute  permitting  in  an  action  on  an  of  law.  Barber  v.  Hartford  L.  Ins.  Co., 
insurance  policy  the  recovery  by  plaintiff       (1916)  2<J9  Mo.  21,  187  S.  W.  867. 


k.  Reguiation  of  Reinsurance  by  Insurance  Companies. — A  statute 
prohibiting  reinsurance  by  insurance  companies,  except  with  the  consent  of 
two-thirds  of  the  holders  of  the  policies  to  be  reinsured  and  the  approval 
of  the  secretary  of  state,  is  not  in  violation  of  the  Fourteenth  Amendment 
as  taking  property  without  due  process  of  law. 

Iowa  L.  Ins.  Co.  v.  Eastern  Mut.  L.  Ins.  Co.,   (1900)  04  N.  J.  L.  340,  45  Atl.  762. 

X.  Reorganization  of  Insurance  Company. —  The  reorganization  of  an 
association  insuring  lives  upon  the  cooperative  plan  so  as  to  permit  it  to  do 
a  life  insurance  business  of  every  kind,  does  not  impair  the  obligation  of 
'any  contract  rights  of  the  policy  holders. 

Polk  v.  Mutual  Reserve  Fund  L.  Assoc.,  (1907)  207  U.  S.  310,  28  S.  Ct  65,  62 
U.  S.   (L.  ed.)  222. 
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34.  Mines  and  Mining  —  a.  Ik  General. — A  statute  requiring  entries  in 
certain  -coal  mines  to  be  not  less  than  a  prescribed  width,  does  not  violate 
this  clause  but  is  a  proper  exercise  of  the  police  power. 

Barrett  v.  Indiana,    (1913)    229  U.  S.  centages  of  impurities  and  deductions  to 

26,  33  S.  Ct.  ©92,  57  U.  S.  (L.  ed.)   1050.  be  made,  and  if  dissatisfied  with  an  order 

See   also   Patterson   v.   State,    (1912)    7  of  the  commission,  an  operator  may  have 

Okla.  Crim.  497,  124  Pac.  942.  it  reviewed.    Rail,  etc,  Coal  Co.  v.  Yaple, 

(1914)  214  Fed.  273. 

The  failure  of  the  Ohio  statute  to  grant 
to  operators  the  right,  under  proper  cir-  An  act  abolishing  the  fellow  servant 
cum8tances,  to  reject  coal  brought  to  the  rule  in  the  case  of  miners  does  not  contra- 
surface,  does  not  render  the  statute  in-  vene  the  due  process  clause  in  the  Four- 
valid  when  the  statute  and  orders  of  the  teenth  Amendment.  Hawkins  0.  Smith, 
industrial   commission   regulate  the   per-  (1912)  242  Ho.  688,  147  &  W.  1042. 

6.  Regulating  Inspection  of  Mines. — A  statute  giving  to  district  min- 
ing inspectors  a  discretion  as  to  the  number  of  times  they  shall  inspect  such 
mines,  and  a  further  discrimination  as  to  what  fees  they  shall  charge,  within 
fixed  limits,  is  not  in  contravention  of  this  clause,  especially  in  view  of  the 
facts  that  the  fees  must  be  paid  into  the  labor  bureau  of  the  state,  and  that 
the  inspectors  are  paid  fixed  salaries  direct  from  the  bureau. 

St.  Louis  Consol.  Coal  Co.  v.  Illinois,  several  states,  that  no  citation  of  author- 

(1902)    185  U.  S.  207,  22  9.  Ct.  616,  46  ities  is  necessary  to  vindicate  the  general 

U.   S.    (L.   ed.)    872,   wherein   the  court  principle,"  affirming   (1900)    186  111.  134, 

said:      "The    regulation    of    mines    and  57  N.  E.  8S0,  56  L.  R.  A.  266.    See  also 

miners,  their  hours  of  labor,  and  the  pre-  Chicago,  etc,  Coal  Co.  P.  People,  (1899) 

cautions  that   shall  be   taken   to   insure  181  111.  270,  54  N.  E.  961,  48  L.  R.  A 

their  safety,  health,  and  comfort,  are  so  664. 
obviously  within  the  police  power  ot  the 

c.  Regulating  Boundary  Pillars  of  Coal. — A  statute  requiring  the 
owners  of  adjoining  coal  properties  to  cause  boundary  pillars  of  eoal  to  be 
left  of  sufficient  width  to  safeguard  the  employees  of  either  mine  in  ease  the 
other  should  be  abandoned  and  allowed  to  fill  with  water,  and  requiring 
the  question  of  the  width  of  the  boundary  pillars. to  be  determined  by  the 
state  mine  inspector  and  engineers  representing  the  respective  owners*  does 
deprive  an  owner  of  any  property  right. 

Plymouth  Coal  Co.  9.  Pennsylvania,  (1914)  232  U.  S.  531,  $4  &  Ot  S59,  58  U.  8. 
(L.  ed.)   713. 

35.  Regulating  Production,  Use  and  Rates  of  Natural  Gas.— The 
enforcement  of  a  state  statute  providing  that  "  it  shall  be  unlawful  for  any 
person,  firm,  or  corporation  having  possession  or  control  of  any  natural 
gas  or  oil  well,  whether  as  a  contractor,  owner,  lessee,  agent,  or  manager,  to 
allow  or  permit  the  flow  of  gas  or  oil  from  any  such  well  to  escape  into  the 
open  air,  without  being  confined  within  such  well  or  proper  pipes  or  other 
safe  receptacle,  for  a  longer  period  than  two  days  next  after  gas  or  oil 
shall  have  been  struck  in  such  welL    And  thereafter  all  such  gas  or  oil 
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shall  be  safely  and  securely  confined  in  such  well,  pipes,  or  other  safe  and 
proper  receptacles,"  does  not  constitute  a  taking  of  private  property  with- 
out adequate  compensation,  and  therefore  does  not  amount  to  a  denial  of 
due  process  of  law. 


Ohio  Oil  Co.  f.  Indiana,  (1900)  177  TJ. 
•S.  190,  20  S.  Ct.  576,  44  U.  S.  (L.  ed.) 
729.  See  also  Jamieson  v.  Indiana  Nat- 
ural Gas,  etc.,  Co.,  (1891)  128  Ind.  555, 
28  N.  E.  76,  12  L.  R.  A.  662. 

A  statute  making  it  unlawful  to  aUow 
the  escape  of  natural  gas  and  prescribing 
measures  for  its  confinement,  although  it 
may  result  in  the  taking  of  property,  is 
valid  as  a  precaution  adopted  for  the 
protection  of  the  public.  Given  u.  State, 
(1903)   160  Ind.  552,  66  N.  E.  760. 


Statute  prohibiting  wasteful  use  of 
natural  gas. —  A  statute  prohibiting  the 
use  of  natural,  gas  for  illuminating  pur- 
poses in  what  are  known  as  flambeau 
lights,  as  a  wasteful  use  of  such  gas,  does 
not  deprive  the  owners  of  the  gas  of  their 
property  without  due  process  of  law. 
Townsend  r.  State,  (1897)  147  Ind.  624, 
47  N.  E.  19,  62  Am.  St  Rep.  477,  37 
L.  R.  A.  2M. 


The  reasonableness  of  rates  fixed  by  state  authority  for  the  use  of  natural 
gas,  is  a  judicial  question. 


Manufacturers'  Light,  etc.,  Co.  v.  Ott, 
(1914)  215  Fed.  940. 


And  when  the  rates  fixed  are  confisca- 
tory, they  are  invalid.  Landon  t*.  Public 
Utilities  Commission,  (1916)  234  Fed.  152. 


86.  Erection  of  Competing  Municipal  Plant. —  The  grant  of  a  franchise 
to  a  waterworks  company  by  a  municipal  corporation  does  not  of  itself 
raise  an  implied  contract  that  the  grantors  will  not  do  any  act  to  interfere 
with  the  rights  granted  to  the  waterworks  company,  and,  in  the  absence  of 
the  grant  of  an  exclusive  privilege,  none  will  be  implied  against  the  public, 
but  it  must  arise,  if  at  all,  from  some  specific  contract  binding  upon  the 
municipality.  When  an  ordinance  granting  such  a  franchise  contains  no 
express  stipulation  that  a  city  shall  not  build  a  plant  of  its  own  to  supply 
water  for  public  and  private  purposes,  and  the  grant  is  expressly  declared 
not  to  be  exclusive  of  the  right  to  contract  with  another  company,  the  erec- 
tion of  a  waterworks  system  for  the  city  does  not  deprive  the  waterworks 
company  of  property  without  due  process  of  law. 


Helena  Water  Works  Co.  t?.  Helena, 
(1904)  105  U.  S.  388,  26  S.  Ct.  40,  49 
U.  S.   (L.  ed.)   245. 

Where  the  privilege  of  using  the  public 
streets  and  laying  down  pipes  for  supply- 
ing water,  subject  to  the  right  of  the 
municipal  government  to  regulate  the 
charges,  has  been  accepted  and  a  water- 
works plant  has  been  established,  there 
is  no  deprivation  of  any  property  right 
by  the  establishment  of  a  competing 
municipal'   plant,   though    by.  other    pro- 


visions of  the  law  the  waterworks  com- 
pany is  forbidden  to  divert  its  property 
to  other  uses,  and  it  will  be  called  upon 
to  pay  taxes  and  help  its  rival  to  succeed. 
Madera  Waterworks  v.  Madera,  (1913) 
228  U.  S.  454,  33  S.  Ct.  571,  57  U.  8. 
(L.  ed.)    915. 

In  the*  erection  of  municipal  water- 
works by  a  village,  the  village  is  not  com- 
pelled to  take  the  plant  of  a  private 
existing  company,  when  the  statute  au- 
thorizing the  village  to  build  and  operate 
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its  works  does  not  require  it  to  take  the 
plant  of  the  private  company.  Such  ac- 
tion on  the  part  of  the  village,  though 
resulting  in  seriously  impairing  the  value 
of  the  company's  property,  does  not  con- 


stitute a  taking  of  its  property  within  the 
.  meaning  of  this  provision.  Skaneateles 
Waterworks  Co.  v.  Skaneateles,  (1902) 
184  U.  S.  363,  22  S.  Ct.  400,  46  U.  S. 
(L.  ed.)    585. 


When*  the  charter  of  a  water  company  is  not  exclusive,  and  is  subject  to 
repeal,  alteration  or  amendment  at  the  will  of  the  legislature,  the  company 
can  suffer  no  deprivation  of  property  without  due  processs  of  law  from  an 
Act  of  the  legislature  empowering  the  city  to  erect  its  own  waterworks. 


Newburvport  Water  Co.'  v.  Newbury- 
port,  (1004)  103  U.  S.  577,  24  S.  Ct. 
553,  48  U.  S.  (L.  ed.)  796,  in  which  case* 
a  state  statute  had  authorized  a  city  to 
supply  its  own  water,  but  prohibited  the 
city  from  establishing  an  independent  wa- 
ter system  if  the  water  company  within 
a  certain  time  elected  to  offer  its  prop- 
erty for  sale  to  the  city  at  a  price  to  be 
agreed  upon  or  to  be  judiciallv  deter- 
mined. The  Act  stipulated  that  the  value 
of  the  property  "should  be  estimated 
without  enhancement  on  account  of  future 
earning  capacity  or  good  will,  or  on  ac- 
count of  the  franchise  of  said  company." 
It  was  held  that  when  the  water  com- 
pany accepted  the  statute,   conveyed   its 


property  to  the  city,  provoked  the  state 
proceedings  as  to  the  value  of  the  prop- 
erty and  derived  the  benefits  resulting 
from  the  statute,  it  could  not,  because  of 
disappointment  at  the  result  of  the  in- 
terpretation which  the  statute  received 
at  the  hands  of  the  state  court,  change 
its  position  and  cause  its  voluntary  ac- 
ceptance to  become  an  involuntary  one,  in 
order  to  assail  the  constitutionality  of 
the  legislation  in  question,  on  the  ground 
that  its  property  had  been  taken  without 
due  process  of  law.  Reversing  (1900) 
103  Fed.  584,  (1898)  85  Fed.  723.  See 
also  Gloucester  Water  Supply  Co.  v. 
Gloucester,  (1904)  193  U.  S.  580,  24 
S.  Ct.  557,  48  U.  S.   (L.  ed.)   801. 


37.  Control  of  Municipal  Corporations— a.  In  General.— A  statute 
under  which  a  county  is  required  to  reimburse  a  city  of  the  first  class  for 
.  the  amount  by  which  the  taxes  collected  for  the  city  are  reduced  by  rebates 
granted  for  prompt  payment,  and  at  the  same  time  to  pay  over  to  the  city 
the  amount  collected  as  penalties  for  delay  in  the  payment  of  taxes  levied 
by  the  city,  while  in  the  case  of  taxes  levied  by  cities  of  the  second  and  third 
1  classes,  and  by  townships  and  school  districts,  the  rebates  are  charged  to 
the  county  and  the  penalties  credited  to  it,  does  not  deprive  taxpayers  out- 
side the  cities  of  the  first  class  of  property  without  due  process  of  law. 


Steward  v.  Kansas  City,  (1915)  239 
•  U.  S.  14,  36  S.  Ct.  15,  60  U.  S.  (L.  ed.) 
120,  wherein  the  court  said:  "It  is 
manifest  that  the  statute  assailed  was 
enacted  by  the  state  in  regulation  of  its 
municipalities,  and  the  power  to  do  this 
is  very  broad.-  It  was  said  in  Railroad 
Company  v.  County  of  Otoe,  16  Wall. 
667,  676,  that  '  Counties,  cities,  and  towns 
exist  only  for  the  convenient  adminis- 
tration of  the  government.  Such  organi- 
zations are  instruments  of  the  state, 
created  to  carry  out  its  will.'  This  power 
of  creation  and  control  may  be  exercised 
in  many  ways  and  may  give  rise  to  actual 
or  as^rted  inequalities.  It  has  been  ex- 
ercised to  enlarge  or  contract  the  boun- 
daries of  municipal  corporations,  invest 
thi'in  with  special  powers,  divide  and  ap- 
portion their  property.     Kies  v.  Lowrey, 


199  U.  S.  233;  Braxton  County  Court  *. 
West  Virginia,  supra.  It  would  be  dif- 
ficult to  define  the  restrictions  upon  this 
power  of  control  and  keep  it  efficient" 

The  due  process  clause  of  the  federal 
constitution  is  not  intended  to  interfere 
with  the  power  of  the  state  to  impose 
by  legislative  enactment,  without  more, 
and  subject  to  judicial  approval,  such 
reasonable  regulations  as  may  be  deemed 
essential  to  the  general  good  of  the  com- 
munity, although  designed  to  preserve 
life,  liberty  and  property  against  the  en- 
croachments of  mere  arbitrary  power. 
Edwards  v.  Bibb  County  Board  of  Com'n, 
(1915)  103  Ala.  554,  69  So.  449. 

As  the  legislature  has  control  of  muri- 
cipal  corporations,  it  may  require  roiuii 
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oipal  improvements  to  be  ntade  without 
giving  the  cities  or  towns  any  notice  or 
opportunity  to  be  heard.  In  re  Opinion 
of  Justices,  (1912)  34  R.  I.  191,  83 
AtL  3. 

Levying  taxes  on  failure  to  elect 
officers. —  A  statute  which  provides  that 
upon  the  failure  to  elect  officers  in  any 
town  and  to  assess  the  property  therein 
for  taxation,  the  county  board  of  super- 
visors may  direct  the  treasurer  of  an- 
other town  in  that  county  to  collect  the 
amount  of  taxes  due  the  county  and  state 
from  the  delinquent  town,  does  not  de- 
prive a  taxpayer  of  such  town  of  due 
process  of  law  as  a  property  owner  knows 
that  he  is  expected  to  pay  a  tax  annually 
and  the  statutes  put  him  upon  notice  that 
a  tax  is  due.  Strange  v.  Ocont  Land  Co., 
(1908)   136  Wis.  516,  117  N.  W.  1023. 

The  assessment  of  the  costs  of  a  street 
improvement  against  property  owned  by 
a  school  corporation  does  not  violate  this 
clause.  School  Town,  etc.,  v.  Somerville, 
(1914)  181  Ind.  463,  104  N.  E.  85&,  Ann. 
Cas.  19I6D  661. 

t  A  statute  which;  authorizes  the  pay- 
ment of  the  salaries  of  the  officers  of  a 


municipal  court  from  the  county  funds 
does  not  so  deprive  taxpayers  of  the 
county  living  outside  the  municipality 
of  their  property  as  to  be  invalid  under 
this  amendment.     McWilliams  v.  Smith, 

(1914)  142  Ga.  209,  82  S.  E.  569. 

Establishment  of  stock  law  district. 
—  In  Alabama  an  act  providing  for  pro- 
ceedings to  establish  a  stock  law  district 
has  been  held  to  be  a  valid  exercise  of 
the  police  power  and  not  violative  of  the 
due  process  of  law  clause  of  the  Federal 
Constitution.    Edwards    v.    Bibb    County, 

(1915)  193  Ala.  554,  69  So.  449. 

Repealing  incorporation.— (Municipal  cor. 
porations  are  merely  subdivisions  of 
the  state  created  as  convenient  agencies 
for  exercising  such  governmental  power 
as  may  be  entrusted  to  them,  which 
powers  the  state  may  at  its  pleasure, 
modify  or  withdraw,  and  hence,  a  statute 
operating  to  destroy  an  incorporated 
city  is  not  invalid  as  depriving  it  of  its 
property  without  due  process  of  law  in 
violation  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States. 
'  Ensley  v.  Simpson,  (1910)  166  Ala.  366, 
52  So.  61. 


6.  Extending  Boundary  of  Municipal  Corporation. — A  statute  author- 
izing the  annexation  of  two  cities,  contiguous  or  in  close  proximity  to  each 
other,  does  not  deprive  the  citizens  and  taxpayers  of  the  smaller  city  of 
property  without  due  process  of  law,  from  the  circumstances  that  the 
method  of  voting  on  the  consolidation  prescribed  in  the  act  has  permitted 
the  voters  of  the  larger  city  to  overpower  the  voters  of  the  smaller  city, 
and  compel  the  union  without  their  consent  and  against  their  protest. 


Hunter  v.  Pittsburgh,  (1907)  207  U.  S. 
161,  28  S.  Ct.  40,  52  U.  S.  (L.  ed.)  151, 
wherein  the.  court,  referring  to  many 
cases,  said:  "It  would  be  unnecessary 
and  unprofitable  to  analyse  these  decisions 
or  quote  from  the  opinions  rendered.  We 
think  the  following  principles  have  been 
established  by  them  and  have  become 
settled  doctrines  of  this  court,  to  be 
acted  upon  wherever  they  are  applicable. 
Municipal  corporations  are  political  sub- 
divisions of  the  state,  created  as  con- 
venient agencies  for  exercising  such  of 
the  governmental  powers  of  the  state  as 
may  be  entrusted  to  them.  For  the  pur- 
pose of  executing  these  powers  properly 
and  efficiently  they  usually  are  given 
the  power  to  acquire,  hold,  and  manage 
personal  and  real  property.  The  number, 
nature  and  duration  of  the  powers  con- 
ferred upon  these  corporations  and  the 
territory  over  which  they  shall  be  ex- 
ercised rests  in  the  absolute  discretion  of 


the  state.  Neither  their  charters,  nor 
any  law  conferring  governmental  powers, 
or  vesting  in  them  property  to  be  used 
for  governmental  purposes,  or  authorizing 
them  to  hold  or  manage  such  property,  or 
exempting  them  from  taxation  upon  it, 
constitutes  a  contract  with  the  state  with- 
in the  meaning  of  the  Federal  Consti- 
tution. The  state,  therefore,  at  its  pleas- 
ure may  modify  or  withdraw  all  such 
powers,  may  take  without  compensation 
such  property,  hold  it  itself,  or  vest  it 
in  other  agenices,  expand  or  contract  the 
territorial  area,  unite  the  whole  or  a  part 
of  it  with  another  municipality,  repeal 
the  charter  and  destroy  the  corporation. 
All  this  may  be  done,  conditionally  or 
unconditionally,  with  or  without  the  con- 
sent of  the  citizens,  or  even  against  their 
protest.  In  all  these  respects  the  state  is 
supreme,  and  its  legislative  body,  con- 
forming its  action  to  the  state  constitu- 
tion, may  do  as  it  will,  unrestrained  by 
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any  provision  of  the  Constitution  of  the 
United  States.  Although  the  inhabitants 
and  property  owners  may  by  such  changes 
suffer  inconvenience,  and  their  property 
may  be  lessened  in  value  by  the  bur- 
den of  increased  taxation,  or  for  any 
other  reason,  they  have  no  right  by 
contract  or  otherwise  in  the  unaltered 
or  continued  existence  of  the  corporation 
of  its  powers,  and  there  is  nothing  in  the 
Federal  Constitution  which  protects  them 
from  these  injurious  consequences.  The 
power  is  in  the  state  and  those  who  legis- 
late for  the  state  are  alone  responsible 
for  any  unjust  or  oppressive  exercise  of 
it."  The  court  refrained  from  consider- 
ing whether  there  should  be  a  different 
conclusion    if    it    were    shown    that    the 


smaller  city  had  acquired  any  large  prop- 
erty right  in  its  private  and  proprietary 
capacity. 

Regulating  annexation  of  territory  to 
municipal  corporation. —  A  statute  pro- 
viding for  the  annexation  of  territory  to 
a  city  by  the*  common  council  and  grant* 
ing  the  right  of  appeal  from  the  action 
of  the  council  to  resident  freeholders  only, 
is  not  a  grant  to  any  citizen  or  class  of 
citizens  of  privileges  or  immunities  which 
upon  the  same  terms  do  not  belong 
equally  to  all  citizens,  and  is  not  in 
violation  of  the  Fourteenth  Amendment  as 
denying  due  process  of  law.  Taggart  t>. 
Claypool,  (1896)  145  Ind.  590,  44  N.  & 
18,  32  L.  R.  A.  586. 


Changing  boundaries  of  school  district. — A  statute  changing  the  boundaries 
of  a  school  district,  giving  to  the  new  district  the  property  within  its  limits 
which  had  belonged  to  the  former  district,  and  requiring  the  new  district  to 
assume  and  pay  the  debts  and  obligations  of  the  old  district,  does  not 
deprive  any  one  of  property  without  due  process  of  law. 

Atty.-Gen.  v.  Lowrey,   (1905)    199  U.  S.  233,  26  S.  Ct.  27,  50  U.  8.   (L.  ed.)  Iff. 

c.  Establishment  of  Special  School  District. —  The  establishment  of  a 
special  school  district  and  taxation  within  the  district  for  the  support  of 
the  school  is  not  a  taking  of  property  without  due  process  of  law  in  viola- 
tion of  the  Fourteenth  Amendment.  "  It  has  been  repeatedly  held  both  by 
the  federal  and  state  courts  that  political  subdivisions  may  be  clothed  by  the 
legislature  of  the  state  with  power  of  taxation  for  certain  specified  purposes 
and  within  certain  specified  limits." 

Martin  v.  Laurens  School  Diet.,  (1900)  57  S.  O.  125,  35  8.  E.  517. 


d.  County  Printing.— A  statute  requiring  notices  of  the  rates  of  taxa- 
tion and  abstract  of  the  valuation  of  property,  and  levies  of  taxes  for 
various  purposes  in  the  several  towns  and  townships  of  each  county  in  the 
state,  to  be  published  in  newspapers  issued  at  the  county  seat,  is  not  in 
violation  of  the  Fourteenth  Amendment  of  the  Federal  Constitution  as 
depriving  the  owners  of  papers  published  outside  the  county  seat  from 
competing  for  public  printing,  and  so  depriving  them  of  their  property 
without  due  process  of  law. 


State  v.  Defiance  County,  (1894)  1 
Ohio  Dec.  584. 

A  statute  which  provides  that  aU 
county  printing '  and  binding  for  which 
the  counties  contract,  shall   be  executed 


within  the  county  for  which  such  work 
is  done,  when  there  are  practicable  facili- 
ties within  such  county  for  executing  the 
same,  but  when  there  are  not  proper 
facilities  within  the  county  then  the  same 
shall  be  executed  at  some  place  within 
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the  state,  is  valid.    Ew  p.  Gemmill,  (1911)  of  such  contract  shall  be  required  to  sub- 

20  Idaho  732,    119  Pac.   298,  Ann.   Cas.  let  such  contract  or  portion  of  contract 

i913A   76,  41    L.   R.  A.    (N.   S.)    711.  to  some  newspaper  or  printing  establish- 
ment  within   the   state,   which   may   be 

A  statute  providing  for  letting  public  competent    to    execute    such    work,"    is 

printing  contracts,  which  also  directs  that  valid.      Hereey    v.    Neilson,     (1913)     47 

"All   newspapers  which  may  receive  any  Mont.  132,  131  Pac  30,  Ann.  Cas.  19140 

contract    for    printing    under    this     act  963. 
which  may  not  be  able  to  execute  any  part 

e.  Municipality  Liable  fob  Damage  by  Mob. — A  statute  making  a  city 
liable  for  three-fourths  of  the  damage  resulting  to  property  situated 
therein  caused  by  the  violence  of  any  mob,  not  abetted  or  permitted  by  the 
negligent  act  of  the  owner,  which  statute  saves  to  the  owner  his  action 
against  the  rioters,  and  gives  the  city  a  lien  upon  any  judgment  against  such 
participants  for  reimbursement,  or  a  remedy  to  the  city  directly  against  the 
individuals  causing  the  damage,  to  the  amount  of  any  judgment  it  may 
hdve  paid  the  sufferer,  does  not  ceny  to  the  city  due  process  of  law  as  impos- 
ing liability  upon  the  city  regardless  of  fault. 

Chicago  r.  Sturges,  (1911)  222  U.  S.  313,  32  S.  Ct.  92,  56  U.  8.  (L.  ed.)  215, 
Ann.  Cas.  1913B  1349. 

/.  Limiting  Action  fob  Damages  pbom  Defective  Stbeets. — A  statute 
providing  that  no  action  for  damages  resulting  from  defect  in  the  condi- 
tion of  any  street  shall  be  maintained  against  any  city  or  town  unless 
written  notice  shall,  within  sixty  days  thereafter,  be  given  to  an  officer,  is 
valid,  as  such  a  claim  being  a  statutory  one,  a  statute  providing  the  condi- 
tions upon  which  an  action  can  be  maintained,  is  not  in  violation  of  this 
Amendment. 

Touhey  v.  Decatur,  (1911)  175  Ind.  98,  93  N.  E.  540,  32  L.  R.  A.  (N.  8.)  850; 
Franklin  r.  Smith,  (1911)   175  Ind.  236,  93  N.  E.  993. 

g.  Limiting  County  Contracts. — A  statute  declaring  void  any  obliga- 
tion of  a  county  officer  beyond  the  amount  of  money  at  the  time  already 
appropriated  by  ordinance  for  the  purpose  of  the  obligation  attempted  to 
be  incurred,  is  valid. 

Lund  r.  Newton  County,  (1910)  47  Ind.  App.  175,  93  N.  E.  179. 

h.  Vaijdattng  Claim  Against  a  Munictpaijty. —  Where  a  contract 
entered  into  with  a  county  board  was  invalid  because  made  in  violation 
of  a  statute,  a  subsequent  statute  legalizing  the  transaction  and  authorizing 
the  county  board  to  pay  the  amount  due  on  the  contract,  is  valid. 

Gibson    v.    Sherman    County,     (1914)  statute  providing  that  certain  certificates 

07  Neb.  79,  149  N.  W.  107.  of  indebtedness  shall  be  considered  to  be 

and    are    a    lawful    indebtedness    of    the 

Declaring   certificates    of    indebtedness  municipality,   is    valid.     Carlstadt   Nat 

valid. —  Contracts  of   municipal   corpora-  Bank  v.   Hasbrouck   Heights,    (1912)    83 

tions   are  vested  in  the  legislature  whose  N.  J.  L.  383,  84  AtL  1069. 
governmental   agencies   they   are,   and   a 
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♦.  Limiting  Taxing  Power  op  City  to  Prevent  Payment  op  Judgment. 
— A  party  cannot  be  said  to  be  deprived  of  his  property  in  a  judgment 
becarise  at  the  time  he  is  unable  to  collect  it,  and  a  state  statute  so  limiting 
the  taxing  power  of  a  city  as  to  prevent  the  receipt  of  sufficient  funds  to 
pay  judgments  for  torts  against  it,  does  not  deprive  the  judgment  creditors 
of  property  without  due  process  of  law.  "  The  cases  in  which  we  have  held 
that  the  taxing  power  of  a  municipality  continues,  notwithstanding  a 
legislative  act  of  limitation  or  repeal,  are  founded  upon  contracts;  and 
decisions  in  them  do  not  rest  upon  the  principle  that  the  party  affected  in 
the  enforcement  of  his  contract  rights  has  been  thereby  deprived  of  any 
property,  but  upon  the  principle  that  the  remedies  for  the  enforcement  of 
his  contracts  existing  when  they  were  made  have  been  by  such  legislation 
impaired." 

Louisiana  v.  New  Orleans,  (1883)  109  U.  S.  280,  3  S.  Ct.  211,  27  U.  B.  (L.  ed.) 
936. 

y  Employment  of  Labor  on  Public  Works. — A  statute  which  provides 
that  "  In  the  construction  of  public  works  by  the  state  or  a  municipality, 
or  by  persons  contracting  with  the  state  or  such  municipality,  only  citizens 
of  the  United  States  shall  be  employed ;  and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  preference  shall  be  given  citizens  of  the 
state  of  New  York,"  does  not  deprive  employers  and  employees  of  liberty 
and  property  without  due  process  of  law. 

Heim  «.  McOall,  (1915)   239  U.  S.  175,  ments  and  declaring  that  all  laborers  to 

36  S.  Ct.  78,  60  U.  S.   (L.  ed.)   206,  Ann.  be  employed   in   the   construction  of  the 

Cas.    1917B    287;    Crane    v.    New    York,  work    contemplated    who    cannot   be  ob- 

(1915)    239  U.   S.   195,  36  S.  Ct.   85,  60  tained    in    the    county,    shall    be   actual 

U.  S.  (L.  ed.)  218.  residents  of  the  county,  doea  not  violate 

the   Fourteenth   Amendment.     LUlard  v. 

A  statute  providing  for  road  improve-  Melton,  (1915)  103  S.  C.  10,  87  8.  &  421. 

k.  Erection  of  Bridge  Between  Two  Cities. — A  statute  which  provides 
for  the  appointment  of  a  commission  for  the  erection  of  a  bridge  between 
two  cities,  and  provides  for  the  apportionment  of  the  expense,  does  not  deny 
due  process  of  law  as  it  was  within  the  power  of  the  legislature  to  delegate 
to  the  commission  the  authority  to  apportion  the  total  expense  between  the 
two  cities. 

Blaia  v.  Franklin,  (1910)  31  R.  I.  95,  77  Atl.  172. 

88.  Regulating  Manufacture  and  Sale  of  Goods — a.  Of  Intoxicating 

Liquors —  (1)  In  General. — A  state  has  the  right  to  prohibit  or  restrict  the 
manufacturer  of  intoxicating  liquors  within  her  limits  j  to  prohibit  all  sale 
and  traffic  in  them  in  said  state ;  to  inflict  penalties  for  such  manufacture 
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and  sale,  and  to  provide  regulations  for  the  abatement  as  a  common  nuis- 
ance of  the  property  used  for  such  forbidden  purposes;  and  such  legisla- 
tion by  a  state  is  a  clear  exercise  of.  her  undisputed  police  power,  which  does 
not  deprive  any  person  of  property  without  due  process  of  law. 

to  provide  penalties  for  a  violation  there- 
of/' does  not  violate  the  clause  in  the 


Kidd  v.  Pearson,  (1888)  128  U.  S.  1«, 
9  8.  Ct.  6,  32  U.  S.  (L.  ed.)  346,  affirm- 
ing Pearson  t?.  International  Distillery, 
(1887)  72  la.  348,  34  N.  W.  1.  See  also 
Kansas  t>.  Bradley,  (1885)  26  Fed.  200; 
Ex  p.  Coombs,  (1915)  169  Cal.  484,  147 
Pac.  131;  Cureton  v.  State,  (1911)  135 
Ga.  660,  70  S.  E.  332,  49  L.  R.  A.  (N. 
8.)  182;  Burnside  v.  Lincoln  County  Ct., 
(1887)  86  Ky.  423,  6  S.  W.  276;  Benesch 
v.  State,  (1916)  129  Md.  505,  99  Atl. 
702;  Rippey  v.  State,  (Tex.  Crim.  1903) 
73  S.  W.  15;  State  v.  Hodgson,  (1893) 
66  Vt.  134,  28  Atl.  1089. 

A  statute  which  declares  that  no  per- 
son shall  own  or  keep,  or  be  in  any  way 
concerned,  engaged  or  employed  in  own- 
ing or  keeping,  any  intoxicating  liquors 
With  intent  to  sell  the  same  within  the 
state,  was  within  the  constitutional 
powers  of  the  state  legislature.  Eilen- 
becker  t>.  Plymouth  County,  (1890)  134 
U.  8.  40,  10  S.  Ct.  424,  33  U.  8.  (L.  ed.) 
801. 

As  a  state  has  authority  to  prohibit  the 
manufacture  and  sale  of  intoxicating 
liquors  for  other  than  medicinal,  scientific, 
and  mechanical  purposes,  it  has  power  to 
declare  that  any  place  kept  and  main- 
tained for  the  illegal  manufacture  and 
sale  of  such  liquors  shall  be  deemed  a 
common  nuisance,  and  be  abated,  and,  at 
the  same  time,  to  provide  for  the  indict- 
ment and  trial  of  the  offender.  One  is 
a  proceeding  against  the  property  used 
for  forbidden  purposes,  while  the  other 
is  for  the  punishment  of  the  offender. 
Mugler  v.  Kansas,  (1887)  123  U.  S.  671, 
8  S.  Ct.  273,  31  U.  8.  (L.  ed.)  205.  See 
also  Busch  v.  Webb,  (1903)  122  Fed.  655. 

An  act  in  Alabama  making  it  unlawful 
to  bring  liquor  into  the  state  or  to  deliver 
or  receive  liquor  thus  brought  in  or  to 
sell  or  keep  it  for  sale,  does  not  violate 
the  Fourteenth  Amendment  forbidding  the 
deprivation,  by  any  state,  of  the  citizen's 
life,  liberty,  or  property  without  due 
process  of  law.  Southern  Exp.  Co.  v. 
Whittle,  (1915)    194  Ala.  406,  69  So.  652. 

"An  act  to  license  manufacturers  and 
rectifiers  of  intoxicating  liquors  and  whole- 
sale and  retail  dealers  in  such  liquors, 
except  wines  and  spirits  produced  from 
grapes  or  fruits  grown  in  the  State  of 
Missouri,  and  except  social,  commercial 
or  other  clubs,  and  druggists  and  pharma- 
and  licensed  dramshop-keepers,  and 


Fourteenth  Amendment,  §  1,  providing 
that  no  person  shall  be  deprived  of  his 
property  without  due  process  of  law. 
State  v.  Parker  Distilling  Co.,  (1911) 
236  Mo.  219,  139  8.  W.  453. 

A  state  may  permit,  by  license,  the  sale 
of  intoxicating  liquors.  Allyn's  Appeal,( 
(1909)  81  Conn.  534,  71  Atl.  794,  129 
Am.  St.  Rep.  225,  23  L.  R.  A.  (tf.  S.)  630. 

A  statute  prohibiting  the  possession  ofi 
intoxicating  liquor  is  valid.  Eo  p.  Crane, 
(1916)    27    Idaho    671,    151    Pac.    1006, 

L.  R.  A.  1918A  942. 

•t 

For  personal  use.— A  state  may  pro- 
hibit the  traffic  in  intoxicating  liquors  for 
personal  use.  James  Clark  Distilling  Co.' 
1?.  Western  Maryland  R.  Co.,  (1916)  242 
U.  8.  326,  37  8.  Ct.  180,  61  U.  8.  (L. 
ed.)  326,  Ann.  Cas.  1917B  846,  L.  R.  A. 
1917B  1218. 

A  statute  prohibiting  the  keeping  on 
hand  by  any  one  person  of  a  greater  than 
a  specified  quantity  of  liquor  even  for 
personal  use  and  social  purposes,  does 
not  violate  this  clause.  Delaney  v. 
Plunkett,  (1917)  146  Ga.  547,  91  8.  E. 
561,  Ann.  Cas.  1917E  685,  L.  R.  A.  1917D 
926. 

A  statute  authorizing  the  seizure  and 
condemnation  of  liquor  kept  on  hand  in 
violation  of  law  does  not  violate  this 
clause.  Delaney  v.  Plunkett,  (1917)  146 
Ga.  547,  91  8.  E.  561,  Ann.  Cas.  1917E 
685,  L.  R.  A.  1917D  926. 

The  sale  of  unfermented  cider  may  be 
prohibited.  State*.  Frederickson,  (1905) 
101  Me.  37,  63  Atl.  535,  115  Am.  St  Rep. 
295,  8  Ann.  Cas.  48,  6  L.  R.  A.   (N.  8.) 

186. 

A  city  ordinance  establishing  certain 
limits  within  which  liquor  licenses  will 
be  granted,  is  valid.  Richter  v.  Light- 
ston,  (1911)  161  Cal.  260,  118  Pac  790, 
Ann.  Cas.  1913B  1028. 

Keeping  in  cold  storage. —  A  statute 
making  it  an  offense  to  maintain  and 
operate  without  a  license  what  is  com- 
monly known  as  a  "  cold  storage  "  or  any 
place  by  whatever  name  known  or  whether 
named  or  not,  where  intoxicating  or  non- 
intoxicating  liquors  or  beverages  are  kept 
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on  deposit  for  others,  or  where  any  such 
liquors  are  kept  for  others  under  any 
kind  or  character  of  bailment,  is  not 
violative  of  the  fourteenth  Amendment. 
Etc  p.  Flake,  (1911)  67  Tex.  Crim.  216, 
149   S.   W.    146. 

Limiting    transportation   and   delivery. 

—  A  South  Carolina  statute  which  for- 
bids the  delivery  by  any  carrier  to  any 
person  into  that  state  of  more  than  one 
gallon  of  liquor  in  any  calendar  month, 
was  held  valid.  Gaines  v.  Baltimore,  etc., 
Steamship  Co.,   (1916)   234  Fed.  786. 

Prohibiting  transportation  on  highway. 

—  An  act  dealing  with  the  subject  of  in- 
toxicating liquors  making  it  "unlawful 
for  any  person,  firm  or  corporation,  or 
association,  whether  a  common  carrier  or 
not  ...  to  convey  or  transport  over 
or  along  any  public  street  or  highway 
any  of  such  prohibited  liquors  for  an- 
other," and  denouncing  any  violation  as  a 
misdemeanor,  has  been  held  to  be  a  valid 
statute  to  prevent  evasions  of  the  pro- 
hibition law,  as  it  merely  affects  the  con- 
duct of  persons  in  their  relation  to  others 
and  is  not  in  conflict  with  the  Fourteenth' 
Amendment  of  the  Federal  Constitution. 
The  court  said:  "Without  undertak- 
ing to  set  them  down  —  a  difficult  task 
in  the  present  condition  of  state  and 
federal  interrelated  law  on  the  subject  — 
it  will  suffice  for  the  disposition  of  the 
case  in  hand  to  say  that  we  think  the 
particular  prohibition  inquired  about 
affects  the  conduct  of  men  in  their  rela- 
tions to  one  another,  the  community,  that 
to  carry  for  another,  like  a  keeping  for 
sale,  involves  necessarily  the  purpose  of 
delivery  to  another,  and  that  it  may  be 
held  to  be  within  legislative  competency 
without  a  further  construction  of  those 
alfeady  narrow  limits  to  which  personal 
and  property  rights  in  respect  to  the  use 
and  ownership  of  intoxicants  have  been 
confined  by  the  verv  general  agreement 
of  the  courts."  Williams  v.  State,  (1913) 
179  Ala.  50,  60  So.  903. 

Declaration  of  result  of  election  bind- 
ing.—  An  act  making  the  result  of  a 
local  option  election  as  declared  by  the 
Commissioner's  Court  binding  unless  con- 
tested within  a  certain  time  and  making 
the  result  of  a  contest  binding  on  one  not 
a  party  thereto,  is  not  unconstitutional  on 
the  ground  that  it  violates  the  due  proc- 
ess clause  of  the  Fourteenth  Amendment. 
Stockard  v.  Ried,  (1909)  57  Tex.  Civ. 
App.  126,  121  S.  W.  1144. 

Taxing  sale  of  intoxicating  liquors. — A 
statute  imposing  a  tax  on  the  business  of 
selling  intoxicating  liquors,  collectible  by 
the  treasurer  of  the  county  as  other  taxes 
are   collected,   imposing  penalties  for  its 


nonpayment  and  for  the  refusal  of  a  per- 
son engaged  in  the  business  to  sign  and 
verify  the  statement  of  the  return,  on  the 
demand  of  the  assessor,  does  not  deprive 
citizens  of  property  without  due  process 
of  law  as  guaranteed  by  the  Federal  Con- 
stitution. Adler  <?.  Whitbeck,  (1886)  44 
Ohio  St.  539,  9  N.  E.  672. 

There  is  no  property  right  in  the  re- 
newal of  a  liquor  license,  when  the  ex- 
pection  of  renewal  is  the  creation  of  the 
board  of  police  commissioners  and  there- 
fore subject  to  the  limitations  the  board 
may  impose,  and  one  who  has  purchased 
an  assignment  of  a  liquor  license  and 
the  renewal  privilege  from  the  holder, 
subsequently  adjudged  bankrupt,  is  not 
deprived  of  his  property  without  due 
process  of  law,  witnin  the  meaning  of  the 
constitution,  by  the  action  of  the  trustee 
of  the  bankrupt  in  procuring  the  board 
of  police  to  cancel  the  purchaser's  re- 
newed license  without  notice  to  him  or 
hearing  on  any  charge  of  violating  the 
terms  of  the  license.  Tracy  v.  Ginzberg, 
(1907)  205  U.  S.  170,  27  S.  Ct.  461, 
51  U.  S.   (L.  ed.)   755. 

Tax  on  real  estate  in  which  illegal 
sales  carried  on- — A  tax  upon  traffic  in 
intoxicating  liquors  cannot  be  assessed 
against  real  estate,  when  illegal  sales  have 
been  made  therein  by  a  tenant  in  posses- 
sion, under  a  lease  of  the  premises,  which 
was  made  for  a  legal  purpose  other  than 
such  traffic,  when  such  illegal  sales  were 
made  without  the  knowledge  or  consent 
of  the  owner  and  without  his  participa- 
tion in  any  way.  Evans  v.  Mannix, 
(1914)    90  Ohio  St.  355,   107  N.  E.  763. 

Prohibiting  sale  of  liquors  to  Indians. 
—  A  Minnesota  statute  which  provides 
that  "whoever  sells  *  *  *  any  spiritu- 
ous liquors  or  wines  to  any  Indian  within 
this  state  shall  on  conviction  thereof  be 
punished,  etc,"  was  held  to  be  valid,  as 
applied  to  one  who  was  by  blood  an  Ameri- 
can Indian,  formerly  belonging  to  the 
Siaseton  and  Wahpeton  band  of  Sioux 
Indians,  but  had  severed  all  his  relations 
with  his  tribe,  adopted  the  habits  and 
customs  of  civilization  and  taken  up  an 
allotment  of  land  in  severalty,  under  the 
provisions  of  the  United  States  "Land  in 
Severalty  Act,"  of  February  8,  1887,  and 
thereby  became  a  citizen  of  the  United 
States  as  well  as  of  the  state  in  which 
he  resided.  State  v.  Wise,  (1897)  70 
Minn.  99,  72  N.  W.  843. 

Prohibiting  the   giving   of   liquor. —  A 

Kentucky  statute,  providing  that  "  it  shall 
be  unlawful  for  any  person  or  persona  to 
sell,  barter,  give,  loan,  or  traffic  in  spirit- 
uous, vinous,  or  malt  liquors,  in  any 
quantity  whatever,  within  the  county  of 
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Rowan.  •  •  •  This  act  shall  not 
apply  to  the  procuring  or  use  of  wine 
for  sacramental  purposes,  or  to  a  regular 
resident  practicing  physician,  who,  in  good 
faith,  prescribes  the  same  as  a  medicine 
to  his  patient  or  patients.  Nor  shall 
this  act  or  its  provisions  apply  to  those 
who  give  or  furnish  spirituous,  vinous, 
or  malt  liquors  to  a  member  or  members 
of  their  own  family,  or  their  invited 
guests  at  their  own  household,"  is  not 
invalid  as  denying  to  a  person  the  use 
of  his  property.  Powers  v.  Com.,  (1890) 
90  Ky.  167,  13  S.  W.  450. 

Stock  of  goods  on  hand. —  A  municipal 
ordinance  passed  under  the  authority  of 
a  statute  was  enacted  to  prohibit  ale,  beer, 
and  porter  houses,  and  other  places  where 
intoxicating  liquors  are  sold  at  retail.  It 
was  held  that  one  who  had  been  in  the 
business  of  selling  distilled,  malt,  and 
vinous  liquors,  and  in  pursuance  of  the 
business  had  acquired  property,  a  part 
of  which  was  Teal  estate  upon  which  he 
had  made  extensive  improvements  in  the 
way  of  fitting  it  for  the  purpose  of  carry- 
ing on  the  business,  and  had  placed  there- 
in a  stock  of  liquor,  was  not  deprived 
of  property  without  due  process  of  law. 
The  ordinance  only  undertook  to  prevent 
him  from  "keeping"  within  the  limits 
of  the  village  an  ale,  beer,  or  porter  house, 
or  a  place  where  intoxicating  liquors  are 
sold,  at  retail.  He  might  under  it  self 
his  stock  in  trade  in  any  way  he  could, 
except  in  such  a  way  as  would  make 
him  such  keeper.  The  ordinance  is  only 
a  police  regulation,  in  the  interest  of  the 
pul  lie  morals,  and  for  the  common  good; 
and.  although  it  may  in  some  measure 
affect  the  value  of  his  property,  or  inter- 
fere with  its  use  in  the  purpose  for  which 
it  was  obtained,  it  does  not  thereby 
"  deprive  "  him  of  his  property.  Tanner 
t\  Alliance,  (1886)  29  Fed.  197.  See 
Kessinger  v.  Vannatta,  (1886)  27  Fed. 
800.  But  see  Kessinger  v.  Hink- 
house,  (1886)  27  Fed.  883;  and  Mahin 
v.  Pfeiffer,  (1886)  27  .  Fed.  892,  as  to 
the  deprivation,  by  a  prohibition  statute, 
of  a  property  right  in  a  lease  of  property 
for  the  purpose  of  keeping  a  saloon. 

Within  five  miles  of  university. —  An 
Alabama  statute,  incorporating  the  South- 
ern University  of  Greensboro  and  prohibit- 
ing the  sale  of  any  kind  of  spirituous  or 
intoxicating  liquors  within  five  miles,  does 
not  deprive  any  person  of  his  property  in 
the  sense  of  the  Constitution.  Dorman 
v.  State,   (1859)    34  Ala.  216. 

Requiring  the  removal  of  screens  in 
liquor  saloons  during  the  time  when  the 
aaloons  are  required  by  law  to  be  closed 
does  not  deprive  any  person  of  liberty 
or  property  without  due  process  of  law. 


Robison  v.  Haug,  (1888)  71  Mich.  88, 
38  N.  W.  668. 

Summary  revocation  of  liquor  tax 
certificate. —  It  is  not  competent  for  the 
legislature  to  enact  a  statute  providing 
that  in  a  proceeding  by  verified  petition 
and  affidavit  to  revoke  a  liquor-tax  certifi- 
cate, the  holder  of  the  certificate  shall 
file  a  verified  answer,  in  default  of  which 
an  order  revoking  the  certificate  may  be 
granted,  without  proof  of  the  matters 
stated  in  the  petition.  The  certificate 
is  a  species  of  property  and  is  to  be 
protected  as  such.  Matter  of  Cullinan, 
(1903)  82  App.  Div.  445,  81  N.  Y.  S. 
567. 

Forfeiture  for  unlawful  sales  of  liquors. 
—  An  Iowa  statute  providing  for  the  de- 
struction of  liquors  found  in  a  place 
adjudged  to  be  a  liquor  nuisance,  and 
for  the  removal  and  sale  of  the  furniture, 
fixtures,  etc.,  is  valid.  In  actions,  either 
criminal  or  equitable,  wherein  the  exist- 
ence of  a  nuisance  is  established  under  the 
law  in  question,  the  action  is  against  the 
thing  —  the  place  —  as  well  as  against 
the  person.  In  either  case  the  question 
is  whether  the  place  was  a  nuisance,  and, 
if  so,  whether  the  person  was  engaged  in 
keeping  it.  Such  actions  are  against  the 
thing  as  well  as  the  person,  and  the  per- 
son has  due  notice  and  his  day  in  court, 
in  which  to  defend  against  the  forfeiture 
of  his  property  as  well  as  the  punish- 
ment of  himself.  Craig  v.  Werthmueller, 
(1889)    78  la.  598,  43  N.  W.  606. 

Lien  on  place  of  sale  to  satisfy  judg- 
ment for  injury  from  unlawful  tale. — A 

statute  which  makes  a  judgment,  recov- 
eied  by  a  wife  for  injury  to  her  means 
of  support  occasioned  by  the  sale  of  in- 
toxicating liquors  to  her  husband,  a  lien 
upon  the  premises  in  which  the  sales 
were  made,  does  not  deprive  the  owner  of 
property  without  due  process  of  law  when 
the  owner  rented  to  another  the  premises 
for  the  sale  of  intoxicating  liquor  or 
knowingly  permitted  the  same  to  be  so 
used  or  occupied.  Garrity  t?.  Eiger, 
(1916)   272  111.  127,  111  N.  E.  735. 

Power  to  suppress  as  a  nuisance  place 
where  sold. — An  act  prohibiting  the  un- 
lawful sale  or  giving  away  of  intoxicat- 
ing liquors,  providing  a  penalty  for  a 
violation  of  the  act,  and  further  provid- 
ing that  "  the  chancery  court  shall  have 
authority  to  suppress  as  a  nuisance  any 
place  of  business  where  the  preceding 
section  is  violated,  and  by  proper  judg- 
ments and  orders,  punish  and  restrain 
the  violators  thereof,"  does  not  violate 
the  due  process  clause  in  the  Fourteenth 
Amendment.  State  i\  Marshall,  (1911) 
100  Miss.  626,  66  So.  792,  Ann.  Cas.  1914A 
434. 
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The  fact  that  breweries  were  erected  when  it  was  lawful  to  engage  in  the 
manufacture  of  beer  for  every  purpose,  does  not  make  a  statute  prohibiting 
their  being  so  employed  in  effect  a  taking  of  property  for  public  use  with- 
out compensation,  and  depriving  a  citizen  of  his  property  without  due 
process  of  law. 


Mugler  t\  Kansas,  (1S87)  123  U.  S. 
664,  8  S.  Ct.  273,  31  U.  S.  (L.  ed.)  205, 
wherein  the  court  said:  "A  prohibition 
simply  upon  the  use  of  property  for  pur- 
poses that  are  declared,  by  valid  legisla- 
tion, to  be  injurious  to  the  health,  morals, 
or  safety  of  the  community,  cannot,  in 
any  just  sense,  be  deemed  a  taking  or  an 
appropriation  of  property  for  the  public 
benefit.  Such  legislation  does  not  dis- 
turb the  owner  in  the  control  or  use  of 
his  property  for  lawful  purposes,  nor  re- 
strict his  right  to  dispose  of  it,  but  is 
only  a  declaration  by  the  state  that  its 
use  by  any  one,  for  certain  forbidden 
purposes,  is  prejudicial  to  the  public  in- 
terests. Nor  can  legislation  of  that  char- 
acter come  within  the  Fourteenth  Amend- 
ment, in  any  case,  unless  it  is  apparent 
that  its  real  object  is  not  to  protect  the 
community,  or  to  promote  the  general 
well-being,  but,  under  the  guise  of  police 
regulation,  to  deprive  the  owner  of  his 
liberty  and  property,  without  due  process 
©f  law." 

Property  in  a  brewery. —  Between  1870 


and  1874,  the  defendants  constructed  a 
brewery  in  Lawrence.  Kansas.  The  build- 
ing, machinery,  and  fixtures  were  designed 
and  adapted  for  the  making  of  beer  and 
for  nothing  else.  For  such  purpose  they 
are  worth  fifty  thousand  dollars;  for  any 
other  use,  not  to  exceed  five  thousand 
dollars.  At  the  time  of  the  erection  of 
the  building,  and  up  to  1880,  the  making 
of  beer  was  as  legal,  as  free  from  tax, 
license,  or  other  restriction,  as  the  milling 
of  flour.  In  that  year  a  constitutional 
amendment  was  adopted,  prohibiting  the 
manufacture  of  beer  except  for  medicinal, 
scientific,  and  mechanical  purposes.  In 
1881  and  13&5  laws  were  enacted  to  carry 
this  prohibition  into  effect.  Under  these 
laws  a  permit  was  essential  for  the  manu- 
facture for  the  excepted  purposes.  To 
the  defendants  this  permit  was  refused. 
It  was  held  that  the  constitutional  amend- 
ment and  statutes  deprived  the  owners 
of  property  without  due  process  of  Jaw, 
in  failing  to  provide  for  compensation. 
State  r.  Walruff,  (1886)  26  Fed.  194. 
See  also  Kansas  t>.  Bradley,  (1885)  2$ 
Fed.  289. 


(2)  As  to  Beer  on  Hand, — A  prosecution  under  a  prohibition  law  for 
making  beer  for  use  in  starting  re-fermentation  of  other  beer  that  was  on 
hand  when  the  law  became  operative  does  not  deprive  the  defendant  of 
property  without  due  process  of  law. 

Eberle  t>.  Michigan,  (1914)  232  U.  S.  700,  34  S.  Ct.  464,  58  U.  S.  (L.  ed.)  80S. 


(3)  Non-intoxicating  Malt  Liquor. — A  statute  prohibiting  the  sale  of 
malt  liquors,  as  applied  to  liquors  containing  malt  in  an  unfermented  state 
and  which  do  not  contain  any  alcohol,  does  not  deprive  the  manufacturer  or 
dealer  of  property  without  due  process. 

and  processes  of  manufacture  which,  in 
the  endeavor  to  eliminate  innocuous 
beverages  from  the  condemnation,  would 
facilitate  subterfuges  and  frauds  and 
fetter  the  enforcement  of  the  law.  A 
contrary  conclusion  logically  pressed  would 
save  the  nominal  power  while  preventing 
its  effective  exercise.  The  statute  estab- 
lishes its  own  category.  Hie  Question  in 
this  court  is  whether  the  legislature  had 
power  to  establish  it.  The  existence  of 
this  power,  as  the  authorities  we  have 
cited  abundantly  demonstrate,  is  not.  to 


Puritv  Extract,  etc.,  Co.  v.  Lynch, 
(1912)  '226  U.  S.  192,  33  S.  Ct.  44,  57 
U.  S.  (L.  ed.)  184,  wherein  the  court 
said :  "  It  was  competent  for  the  legis- 
lature of  Mississippi  to  recognize  the 
difficulties  besetting  the  administration 
of  laws  aimed  at  the  prevention  of  traffic 
in  intoxicants.  It  prohibited,  among 
other  things,  the  sale  of  •  malt  liquors.' 
In  thus  dealing  with  a  class  of  beverages 
which  in  general  are  regarded  as  intoxi- 
cating, it  was  not  bound  to  resort  to  a 
discrimination  with  respect  to  ingredients 
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be  denied  simply  because  some  innocent  As  to  the  power  to  prohibit  the  sale  of 

articles   or   transactions   may    be    found  near  beer  in  local  option  territory,  see 

within  the  prescribed  class.     The  inquiry  Kroschel    V.    Munkers,    (1910)     179    Fed. 

must  be  whether,  considering  the  end  in  961;   Campbell  r.  Thomasville,    (1909)    6 

view,   the   statute   passes   the   bounds   of  Ga.    App.    212,    64   S.    E.    815;    State    t\ 

reason  and  assumes  the   character  of  a  Eanenberg,    (1909)*    151    K.    C.    718,    66 

merely  arbitrary  flat."  S.  K  301,  26  L.  R.  A.   (N.  S.)   890. 

(4)  Only  to  Be  Manufactured  for  Certain  Purposes. — A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  that  state,  provides  that 
intoxicating  liquors  may  be  manufactured  and  sold  within  the  state  for 
chemical,  medicinal,  culinary,  and  sacramental  purposes,  but  for  no  other 

—  not  even  for  the  purpose  of  transportation  beyond  the  limits  of  the  state 

—  is  within  the  police  power  of  the  state  and  in  the  regulation  of  commerce. 
A  state  has  the  right  to  prohibit  or  restrict  the  manufacture  of  intoxicating 
liquors  within  her  limits;  to  prohibit  all  sale  and  traffic  in  them  in  said 
state;  to  inflict  penalties  for  such  manufacture  and  sale,  and  to  provide 
regulations  for  the  abatement  as  a  common  nuisance  of  the  property  used 
for  such  forbidden  purposes,  and  such  legislation  by  a  state  is  a  clear  exer- 
cise of  her  undisputed  police  power,  which  does  not  deprive  any  person  of 
property  without  due  process  of  law. 

Kidd  v.  Pearson,  (1888)  128  U.  S.  16,  9  S.  Ct.  6,  32  U.  S.  (L.  ed.)  346,  affirming 
Pearson  v.  International  DistiUery,  (1887)   72  la.  348,  U  N.  W.  1. 

(5)  Requiring  Druggists  to  Take  Out  License. — A  state  statute  provid- 
ing that  spirituous  liquors  could  not  be  subsequently  used  in  the  prepara- 
tion of  pharmacists  *  compounds  without  the  pharmacist's  first  procuring 
a  druggist's  license  from  the  county  commissioners,  does  not  deprive  a 
licensed  pharmacist  of  his  property  without  due  process  of  law. 

Gray  v.  Connecticut,  (1895)  159  U.  a  77,  15  B.  Ct.  985,  40  U.  8.  (L.  ed.)  80, 
affirming  (1891)  61  Conn.  44,  2a  Atl.  675. 

6.  Pood  Laws  Generally. — A  statute  prohibiting  the  sale  of  food  pre- 
servatives containing  boric  acid,  does  not  deprive  the  manufacturer  of  a 
property  right  without  due  process  of  law. 

Price  t\  Illinois,   (1915)   238  U.  S.  446,  deprive  an  owner  of  his  property  with- 

35  a  Ct.  892,  50  U.  S.   (L/ed.)    1400.  out   due   process   of   law.      State    v.    Co- 
operative   Store    Co.,    (1910)     123    Tenn. 

As  to  labeling  and  branding.— A  stat-  399,  131  S.  W.  867,  Ann.  Cas.  1912C  248. 

ute  designed  to  prevent  fraud  in  the  sale  See  also  McDermott  v.  State,  (1910)   143 

of  a  common  article  of  food  and  com-  Wis.  18,  126  N*.  W.  888,  21  Ann.  Cas.  1315. 
merce  by  providing  that  when  a  certain 

staple  article  of  food,  of  universal  con-  A    municipal    ordinance    providing    for 

sumption  in  the  country,  is  sold  in  pack-  the  summary  seizure  and  destruction  of 

ages,  the  packages  shall  contain  certain  perishable  articles  adapted  or  designed  to 

quantities   of   the   article,   and    that   the  be   used   for   human   food   and   found   in 

quality  and  quantity  —  that  is,  whether  storage  in  a  putrid,  decayed,  poisoned  and 

bolted  or  unbolted,  and  how  many  bushels,,  infected  condition,  is  valid.    North  Ameri- 

fractions  of  bushels,  and  pounds  —  shall  can  Cold  Storage  Co.  v.  Chicago*  il^Q7) 

be  printed  and  marked  thereon,  does  not  151  Fed.  120, 


802 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


c.  Findings  of  Pact  bt  State  Officer. —  Findings  of  fact  by  a  state 

officer,  whose  duty  it  is  to  attend  to  the  enforcement  of  all  laws  against 

fraud  and  adulteration  or  impurities  in  food,  drink,  or  drugs,  do  not  in 

themselves  constitute  a  deprivation  of  property. 

among  passengers  seeking  to  land,  and  to 
prevent  such  from  landing  unless  bonds 
are  given  to  indemnify  the  state  against 
expenses  incurred  by  reason  of  their  vices, 
does  not  deny  due  process  of  law  as  guar- 
anteed by  the  Federal  Constitution.  E* 
p   Ah  Fook,   (1674)   49  CaL  402. 


Arbuckle  t?.  Blackburn,  (1903)  191  U. 
6.  414,  24  S.  Ct.  14S,  48  U.  S.  (L.  ed.) 
230. 

Act  to  prevent  landing  of  lewd  women 
in  state. — A  statute  authorizing  the  com- 
missioner of  immigration  to  determine 
finally    whether    there   are    lewd    women 


d.  Regulating  Food  Preservatives. — A  rule  of  a  state  board  of  health, 
adopted  under  assumed  statutory  authority,  forbidding  the  use  of  beai- 
zoate  of  soda  in  catsup  or  bulk  sweet  pickles,  does  not  deprive  manufac- 
turers of  such  commodities  of  any  property  right  without  due  process  of 
law. 

Curtice  Bros.  Go.  v.  Barnard,  (1M3)   208  Fed.  589. 

a.  Op  Bread. — An  ordinance  regulating  the  sale  of  bread  and  prescribing 
the  minimum  weight  of  loaves,  is  a  proper  exercise  of  the  police  power  and 
does  not  unduly  deny  the  liberty  to  contract. 

(1910)    246  HL 


Sehmidinger  e.  Chicago,  (1913)  226  U. 
S.  578,  33  3.  Ot  182,  57  U.  S.  (L.  ed.) 
354,    Ann.    Cas.     1914B    284,    affirming 


Chicago  v.  Sehmidinger, 
317,  92  N.  K  244. 


/.  Op  Milk. — A  municipal  ordinance  which  authorizes  the  confiscation, 
forfeiture  and  immediate  destruction  of  milk  that  does  not  conform  to  the 
requirements  of  the  ordinance,  does  not  take  the  owner's  property  without 
due  process  of  law. 


Adams  v.  Milwaukee,  (1913)  228  U.  S. 
572,  33  S.  Ct  610,  57  U.  S.  (L.  ed.)  971. 

It  is  not  a  violation  of  the  Fourteenth 
Amendment  to  prohibit  the  sale  of  adul- 
terated milk,  although  there  is  no  fraud 
or  deceit  in  the  sale,  and  the  adultera- 
tion in  certain  cases  is  harmless.  State 
f.  Schlenker,  (1900)  112  la.  642,  84  N. 
W.  608,  84  Am.  St.  Rep.  360,  51  L.  R.  A. 
347. 

Prohibiting  the  sale  of  milk  from  cat- 
tle fed  on  "  still  slop,"  "  brewers'  slop,"  or 
"  brewers'  grains  "  is  a  valid  police  regu- 
lation, and  docs  not  deprive  any  person 
of  property  without  due  process  of  law. 
Sanders  r.  Com.,  (1903)  117  Ky.  1,  77 
S.  W.  358,  111  Am.  St.  Rep.  219,  1  L  R. 
A.    (N.   S.)    932. 

Percentage  of  butter-fat.— A  statute 
providing  that  "no  milk  shall  be  sold, 


kept,  offered  or  exposed  for  sale,  stored, 
exchanged,  transported,  conveyed,  carried 
or  delivered,  or  with  such  intent  as  afore- 
said be  in  the  care,  custody,  control  or 
possession  of  anyone,  unless  it  shows  on 
analysis  not  less  than  three  per  cent  by 
weight  of  butter  fat,  eight  and  five-tenths 
of  one  per  cent  ash,  of  which  fifty  per 
cent  shall  be  .insoluble  in  hot  water,  has 
been  held  not  to  be  unconstitutional  as 
depriving  persons  of  their  property  with- 
out due  process  of  law,  contrary  to  article 
14,  of  the  amendments  to  the  Constitu- 
tion of  the  United  States.  St.  Louis  n 
Bippen,  (1907)  201  Mo.  52S,  100  S.  W. 
1048. 

Confiscation. — An  ordinance  providing 
that  all  milk  and  cream  from  sick  and 
diseased  cows,  or  which  does  not  conform 
to  all  other  provisions  of  this  chapter, 
shall,  upon  discovery  thereof,  be  confis- 
cated,   forfeited,    and    immediately    de- 
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stroved  by  or  under  the  direction  of  a  property    without    due    process    of    law. 

health  officer,  who  shall,  if  done  in  good  Adams   v.   Milwaukee,    (1911)     144   Wis. 

faith,    be    held    harmless    from    damage  371,  129  N.  W.  518,  43  L.  R.  A.   (N.  SL) 

therefor,  does  not  deprive  the  owner  of  1066. 

Requiring  permit  to  be  obtained  to  sell  milk. —  A  provision  of  the  Sanitary 
Code  of  the  city  of  New  York,  which  prohibits  the  sale  of  milk  without  a 
permit  in  writing  from  the  board  of  health,  is  valid.  "  There  is  no  pre- 
sumption that  the  power  will  be  arbitrarily  exercised,  and  when  it  is  shown 
to  be  thus  exercised  ag^jnst  the  individual,  under  sanction  of  state  author- 
ity, this  court  has  not  hesitated  to  interfere  for  his  protection,  when  the 
case  has  come  before  it  in  such  manner  as  to  authorize  the  interference  of  a 
federal  court.' ' 

New  York  i\  Van  De  Carr,  (1005)  190  U.  8.  602,  26  S.  Ct.  144,  50  U.  St  (L.  ed.) 
305. 

g.  Op  Ice  Cream. — A  statute  which  prohibits  the  sale  of  "  ice  cream  " 
containing  less  than  a  fixed  percentage  of  butter  fat,  is  valid. 

Hutchinson  lee  Cream  Co.  v.  Iowa,  affirming  State  v.  Hutchinson  Ice  Cream 
(1916)  242  U.  S.  153,  37  S.  Ct.  28,  61  Co.,  (1914)  163  la.  1,  147  N.  W.  196. 
U.  S.  (L.  ed.)  217,  Ann.  Caa.  1917B  643, 

h.  Of  Lard. — A  statute  which  provides  that  "  no  manufacturer  or  other 
person  or  persons  shall  sell,  deliver,  prepare,  put  up,  expose,  or  offer  for 
sale  any  lard,  or  any  article  intended  for  use  as  lard,  which  contains  any 
ingredient  but  the  pure  fat  of  healthy  swine,  in  any  tierce,  bucket,  pail, 
package,  or  other  vessel  or  wrapper,  or  under  any  label  bearing  the  words 
*  pure,'  '  refined/  '  family/  or  either  of  said  words,  alone,  or  in  combina- 
tion with  other  words  of  like  import,  unless  every  tierce,  bucket,  pail,  pack- 
age, or  other  vessel,  wrapper,  or  label,  in  or  under  which  said  article  is  sold, 
delivered,  prepared,  put  up,  exposed,  or  offered  for  sale,  bears  on  the  top 
or  outer  side  thereof  in  letters  not  less  than  one-half  inch  in  length,  and 
plainly  exposed  to  view,  the  words  '  compound  lard,'  and  the  name  and 
proportion,  in  pounds  and  fractional  parts  thereof,  of  each  ingredient  con- 
tained therein, ' '  does  not  impair  any  right  of  property  or  the  exercise  of 
any  lawful  business,  but  is  clearly  within  the  police  power  of  the  state. 

State  v.  Snow,  (1891)  81  la.  643,  47  N.  W.  777,  11  L.  R  A.  3S5. 

%.  Of  Oleomargarine. — A  state  statute  allowing  the  manufacture  and 
sale  of  oleomargarine  when  free  from  any  coloring  matter  or  other  ingre- 
dient causing  it  look  like  or  to  appear  to  be  butter  as  defined  in  the  stat- 
ute, and  which,  moreover,  expressly  forbids  the  manufacture  or  sale  within 
the  state  of  any  oleomargarine,  which  contains  any  methyl,  orange,  butter 
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yellow,  annotto,  aniline  dye,  or  an  other  coloring  matter,  does  not  deprive 
the  manufacturer  of  his  property  without  due  process  of  law,  though  the 
state  statutes  permit  harmless  coloring  matter  to  be  used  in  butter. 

the  depriving  of  liberty  are  undoubtedly 
imposed  by  due  process  of  law.  In  re 
Brosnahan,   (1883)   18  Fed.  66. 


Capital  City  Dairy  Co.  t\  Ohio,  (1902) 
183  U.  8.  246,  22  S.  Ct.  120,  46  U.  & 
(L.  ed.)    171. 

Proceedings  for  seizure  and  confisca- 
tion.— A  Minnesota  statute  forbids,  un- 
der special  penalties,  the  sale,  exposure 
for  sale,  or  having  in  possession  with 
intent  to  sell,  of  any  article  in  imitation 
of  butter,  not  wholly  made  of  milk  or 
cream,  and  that  is  of  any  other  color  than 
bright  pink;  and  provides  that  the  dairy 
and  food  commissioner  may  seize  such 
article,  and,  upon  the  order  of  any  court 
having  jurisdiction  under  the  Act,  sell 
the  same  for  any  purpose  other  than  for 
food.  When  every  part  of  the  Act  is  con- 
sidered it  seems  apparent  that  seizure 
of  the  articles  is  only  contemplated  in  con- 
nection with  prosecutions  for  the  penalty 
prescribed,  when,  in  the  same  court  and 
same  proceeding,  the  owner  or  person  in 
possession  being  present  and  on  trial,  and 
therefore  having  a  right  and  opportunity 
to  be  heard,  if  he  is  convicted  the  court 
may  condemn  the  articles  seized  and  order 
its  sale  under  the  statute.  The  statute, 
therefore,  though  meagre  in  its  terms,  af- 
fords, if  strictly  followed,  due  process  of 
law.  Armour  Packing  Oo.  t\  Snyder, 
(1897)   84  Fed.  138, 

A  Missouri  statute  entitled  "An  Act  to 
prevent  the  manufacture  and  sale  of 
oleaginous  substances,  or  compounds  of 
the  same,  in  imitation  of  the  pure  dairy 
product,"  is  not  void  as  depriving  an 
owner  of  this  product  of  his  property 
within  the  meaning  of  this  clause.  The 
statute  does  not,  in  direct  terms,  author- 
ize the  seizure  or  taking  of  any  property, 
not  even  that  whose  manufacture  is  for- 
bidden. The  party  is  not,  in  fact,  de- 
prived of  this  property  by  the  statute, 
or  by  any  proceeding  which  it  authorizes. 
The  personal  punishment,  by  fine  and  im- 
prisonment, which  the  statute  imposes, 
must  be  inflicted  according  to  the  law  of 
Missouri,  which  allows  a  trial  by  jury, 
with  all  the  other  forms  which  from  time 
immemorial  have  been  held  to  be  due 
process  of  law.    The  money  fine,  then,  and 


A  New  York  statute,  entitled  "An  Act 
to  prevent  deception  in  sales  of  dairy 
products,"  which  provides  that  "no  per- 
son shall  manufacture  out  of  any  oleagin- 
ous substances,  or  any  compound  of  the 
same,  other  than  that*  produced  from  un- 
adulterated milk  or  of  cream  from  the 
same,  any  article  designed  to  take  the  place 
of  butter  or  cheese  produced  from  pure 
unadulterated  milk  or  cream  of  the  same, 
or  shall  sell  or  offer  to  sell  the  same 
as  an  article  of  food.  This  provision 
shall  not  apply  to  pure  skim  milk  cheese 
produced  from  pure  skim  milk."  is  in- 
valid as  absolutely  prohibiting  an  im- 
portant branch  of  industry  for  the  sole 
reason  that  it  competes  with  another  and 
may  reduce  the  price  of  an  article  of  food 
for*  the  human  race.  It  is  one  of  the 
fundamental  rights  and  privileges  of  every 
citizen  to  adopt  and  follow  such  lawful 
industrial  pursuit,  not  injurious  to  the 
community,  as  he  may  see  fit.  People  v. 
Marx,  (1885)  99  N.  Y.  380,  2  N.  E.  2$, 
52  Am.  Rep.  34,  reversing  (1885)  36  Hun 
(N.  Y.)   528. 

A  Pennsylvania  statute  which  prohibits 
the  manufacture  out  of  oleaginous  sub- 
stances,, or  out  of  any  compound  thereof 
other  than  that  produced  from  unadulter- 
ated milk  or  cream  from  unadulterated 
milk,  of  an  article  designed  to  take  the 
place  of  butter  or  cheese  produced  from 
pure  unadulterated  milk  or  cream  from 
unadulterated  milk,  or  prohibits  the  manu- 
facture of  any  imitation  or  adulter- 
ated butter  or  cheese,  or  the  selling 
or  offering  for  sale,  or  having  in  pos- 
session with  intent  to  sell  as  an  article 
of  food,  is  a  lawful  exercise  by  the 
state  of  the  power  to  protect  by 
police  regulations  the  public  health. 
Powell  t\  Pennsylvania,  (1888)  127  U.  S. 
683.  8  S.  Ct.  992,  1257,  32  U.  S.  (L.  ed.) 
253.  See  also  McCann  v.  Com.,  (1901) 
198  Pa.  St.  510,  48  Atl.  470. 


J.  Op  Cigarettes. — A  municipal  ordinance  vesting  power  in  the  mayor  to 
grant  or  refuse  a  license  to  sell  cigarettes  is  not  a  deprivation  of  property 
without  due  process  of  law  when  the  license  is  to  he  issued  if  the  mayor  is 
satisfied  that  the  person  applying  is  of  good  character  and  reputation  and 
a  suitable  person  to  he  intrusted  with  the  sale  of  cigarettes  and  providing 
the  applicant  will  file  a  bond  as  stated  in  the  ordinance  as  a  security  that  he 
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will  faithfully  observe  and  obey  the  laws  of  the  state  and  the  ordinance  of 
the  city  with  reference  to  cigarettes. 

Gundling  v.  Chicago,  (1900)   177  U.  S.  185,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.)   726. 

k.  Op  Opium. — A  statute  providing  that  "  it  shall  be  unlawful  to  sell  or 
give  away  opium,  or  any  preparation  of  which  opium  is  the  principal 
medicinal  agent,  to  any  person  except  druggists  and  practicing  physicians, 
except  on  the  prescription  of  a  practicing  physician,  written  in  the  English 
or  Latin  language ;  and  the  druggist  filling  such  prescription  shall  keep  the 
same  on  file  for  one  year,  subject  to  be  inspected  by  any  public  officer  of  the 
state,"  does  not  deprive  of  their  property  without  due  process  of  law 
persons  who  own  a  large  amount  within  the  state  for  the  purpose  of  being 
sold  at  retail  therein  as  merchandise.  The  sale  or  disposition  of  such  an 
article  has  no  legitimate  use  except  in  medicine,  and  may  be  regulated 
accordingly. 

Ex  p.  Yung  Jon,  (1886)  28  Fed.  309.  See  also  Eeo  p.  Yun  Quong,  (1911)  159  Cal. 
508,  114  Pac.  835,  Ann.  Cas.  1912C  969. 

I.  Of  Linseed  Oil. — A  statute  providing  that  "  No  person,  firm  or  cor- 
poration shall  manufacture  for  sale  or  expose  for  sale  or  sell  within  this 
i-tate  any  flaxseed  or  linseed  oil,  unless  the  same  answers  a  chemical  test 
for  purity  recognized  in  the  United  States  Pharmacopoeia  or  any  flaxseed 
or  linseed  oil  as  '  boiled  linseed  oil  '  unless  the  same  shall  have  been  put  in 
its  manufacture  to  a  temperature  of  two  hundred  and  twenty-five  degrees 
Fahrenheit, ' '  is  valid. 

State  v.  Holton,   (1910)    148  la.  724,  126  N.  W.  1125. 

m.  Of  Paint. —  An  act  to  prevent  deception  in  the  sale  of  white  lead  and 
mixed  paints,  which  requires  the  manufacturers  of  paints  containing  other 
than  certain  ingredients,  to  label  them  so  as  to  show  the  constituent  ingredi- 
ents and  the  quantity  of  each,  does  not  deprive  a  manufacturer  of  his  liberty 
and  property  without  due  process  of  law. 

Heath,  etc.,  Mfg.  Co.  v.  Worst,  (1907)  207  U.  S.  338,  28  S.  Ct.  114,  52  U.  S. 
(L.  ed.)  236, 

ft.  Of  Fruit  Trees. — An  act  authorizing  the  destruction  of  fruit  trees 
affected  by  contagious  and  infectious  crop  and  fruit  diseases  is  not  within 
the  prohibition  against  the  taking  of  property  without  due  process  of  law. 

Shreveport  *.  Nejin,  (1917)   140  La.  785,  73  So.  996. 

o.  Prohibiting  Sales  of  Merchandise  in  Bulk. —  A  statute  requiring 
sales  of  merchandise  in  bulk  and  not  in  the  regular  course  of  business  to 
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although  allowing  the  sale  of  such  articles  by  other  persons,  does  not  violate 
this  amendment. 

Baccua  v.  Louisiana,   (1914)   232  U.  S.  334,  34  S.  Ct.  439,  58  U.  &   (I*  ed.)   627. 

t .  Regulating  Net  Weight  op  Retail  Packages. —  A  statute  providing 
that  lard  compound  or  lard  substitute,  unless  sold  in  bulk,  shall  be  put  up 
in  pails  or  other  containers  holding  one,  three,  or  five  pounds  net  weight,  or 
some  whole  multiple  of  these  numbers,  does  not  deprive  a  packer  of  a  prop- 
erty right. . 

Armour  v.  North  Dakota,  (1916)  240  U.  S.  510,  36  S.  Ct  440,  60  U.  a  (L.  ed.) 
771,  Ann.  Cas.  1916D  548. 

u.  Keeping  of  Markets. —  A  municipal  ordinance  prohibiting  the.  keep- 
ing of  a  private  market  within  six  squares  of  any  public  market  of  the  city 
does  not  deprive  any  one  of  property  without  due  process  of  law. 

Natal  t>.  Louisiana,  (1891)   139  U.  S.  622,  11  S.  Ct.  636,  36  U.  S.  (L.  ed.)  288. 

Establishing  and  regulating  city  markets. —  An  ordinance  providing  for  the 
establishment  and  regulation  of  markets  at  several  points  in  a  city,  and 
prohibiting  the  sale  of  fresh  meats  at  retail  outside  of  these  markets,  except 
by  tenants  of  the  market  stall  who  are  permitted  to  hawk  about  the  streets 
after  eight  o'clock  a.  m.  of  the  day,  is  not  violative  of  any  provision  of  the 
National  Constitution.  Both  the  necessity  for  police  regulation,  in  a  given 
instance,  and  the  adaptation  of  a  particular  regulation  to  the  specific  end 
in  view,  are  matters  entirely  of  state  cognizance  and  final  determination. 

Em  p.  Byrd,    (1887)    84  Ala.   18,  4  So.  person  has  not  been  divested  of  a  right 

397,  5  Am.  St.  Rep.  328.  nor  deprived  of  his  property.    Newson  v. 

Galveston,    (1890)     76    Tex.    564,    13    S. 

Prohibiting  sale  of  fresh  meats  outside  W.  368,  7  L.  R.  A.  797. 
market  house. —  When  a  municipal  char- 
ter empowers  a  state  to  establish  market  A  city  ordinance  regulating  the  sale  of 
houses,  designate,  control,  and  regulate  meats  which  exacted  of  each  and  every 
market  places,  and  to  regulate  the  vend-  person  engaging  in  the  sale  of  fresh  or 
ing  of  fresh  meat,  poultry,  fish,  and  other  salt  meat  "  outside  of  the  public  mar- 
things,  no  doubt  can  exist  of  the  power  of  kets,"  a  license  costing  fifteen  dollars, 
the  city  to  establish  market  houses  and  to  issuable  by  the  mayor  of  the  city  upon 
require  fresh  meats  to  be  Bold  there,  and  the  direction  of  the  common  council  after 
also  to  forbid  their  sale  at  other  places.  a  two-thirds  vote  of  that  body,  was  held 
A  person  who  expends  money  in  pre-  not  to  be  a  deprivation  of  property  with- 
paring  a  private  market  place  for  the  out  due  process  of  law,  as  vesting  in  the 
conduct  of  his  meat  business,  does  so  city  officials  an  arbitrary  discretion  to 
with  the  full  knowledge  that  the  city  refuse  to  issue  licenses.  Buffalo  u.  Hill, 
might,  at  any  time,  forbid  the  business  (1903)  79  App.  Div.  402,  79  N.  Y.  S. 
to  be  there  conducted,  and  upon  the  ex-  449. 
ercise  of  that  power  by  the  city  such  a 

v.  Selling  Fabm  Products  on  Commission. —  A  statute  declares  that  it 
shall  be  unlawful  for  any  person,  firm,  or  corporation  to  engage  in  the 
business  of  selling  agricultural  products  and  farm  produce  on  commission 
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in  the  state  without  first  obtaining  a  license  from  the  state  railroad  and 
warehouse  commission.  A  bond  with  sufficient  surety  is  required  for  the 
benefit  of  consignors,  the  amount  of  the  penalty  to  be  fixed  by  the  commis- 
mission ;  and,  if  the  principal  therein  is  to  receive  grain  for  sale,  the  con- 
dition of  this  bond  is  that  he  will  faithfully  account  and  report  to  all 
persons  intrusting  him  with  grain,  and  will  pay  over  to  them  all  proper  pro- 
ceeds. If  grain  is  not  received  for  sale  on  commission,  the  bond  is  to  be 
conditioned  for  the  faithful  performance  of  the  commission  merchant's 
duty.  By  the  second  section  the  merchant  who  sells  grain  is  required  to 
render  a  certain  statement  to  his  consignor  within  twenty-four  hours  after 
a  sale  of  all  or  a  portion  of  such  grain.  The  third  section  relates  to  products 
and  produce  other  than  grain.  If  a  consignor  shall  not  receive  report  of  a 
sale  or  a  remittance  therefor  after  demand,  or  if,  after  a  report  is  made,  he 
is  dissatisfied  with  it  or  the  sale,  he  may  complain  to  the  railroad  and  ware- 
house commission,  whose  duty  it  is  to  investigate  the  case,  and  after  such 
investigation  to  make  a  written  report  to  the  complainant;  and  this  report 
is  made  prima  facie  evidence  of  the  matters  therein  contained.  In  making 
this  investigation  power  is  conferred  upon  the  commission,  in  express  terms, 
to  compel  the  merchant  "to  produce  his  record  or  memoranda  of  such 
sale,  and  give  them  all  information  in  his  possession  regarding  the  report 
and  sale  so  complained  of. ' '  The  statute  was  held  to  be  valid  as  a  legitimate 
exercise  of  the  police  power  of  the  state,  with  the  design  to  protect  a  large 
class  of  people,  engaged  in  agricultural  pursuits,  and  more  or  less  remote 
from  market,  from  imposition  and  actual  fraud  when  intrusting  their 
products  and  produce  into  the  hands  of  commission  men  for  sale. 

State    a    Wagener,    (1899)    77    Minn.       r.  Bowen,   (1916)   86   Waal*.  23,  149  Pa* 
483,  80  N.  W.  633,  778,  1134,  77  Am.  8t.       330,  Ann.  Caa.  1W7B  626. 
Rep.  681,  46  L.  R.  A.  442.    See  also  State 

• 

w.  Prohibiting  Deduction  prom  Actual  Weight. —  A  statute  provid- 
ing: "  §  1.  Every  sale  of  grain,  seed,  hay  or  coal  shall  be  made  on  the 
basis  of  the  actual  weight  thereof,  and  any  purchaser  of  grain,  seed,  hay  or 
coal,  who  shall  deduct  any  amount  from  the  actual  weight  or  measure 
thereof  under  claim  of  right  to  do  so  by  reason  of  any  custom  or  rule  of  a 
Board  of  Trade  or  any  pretense  whatsoever,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  shall  be  subject  to  a  fine  of  not  less  than  ten  dollars  nor 
more  than  one  hundred  dollars  for  each  and  every,  offense.  §  2.  No  agent 
or  broker  selling  any  grain,  seed,  hay  or  coal  shall  have  authority,  under 
claim  or  right  to  do  so  by  reason  of  any  custom  or  rule  of  Board  of  Trade, 
to  sell  any  grain,  seed,  hay  or  coal  only  on  the  basis  of  the  actual  weight 
thereof,  and  any  contract  of  sale  of  any  grain,  seed,  hay  or  coal  made  in 
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violation  of  this  act  shall  be  null  and  void,"  is  not  in  conflict  with  this 
amendment. 

House  p.  Mayes,   (1911)  219  U.  S.  270,  81  &  Ct.  234,  66  U.  &.  (L.  ed.)  211 

s.  Regulating  Purchases  by  Junk  DeaijErs. —  A  larceny  statute  which 
in  part  provides  that  one  who,  being  a  dealer  in  or  collector  of  junk,  metals 
or  second-hand  materials,  buys  or  receives  any  wire,  cable,  copper,  lead, 
solder,  iron,  or  brass  used  by  or  belonging  to  a  railroad,  telephone,  tele- 
graph, gas  or  electric  light  company  without  ascertaining  by  diligent 
inquiry  that  the  person  selling  or  delivering  the  same  has  a  legal  right  to 
do  so,  does  not  deny  due  process  of  law. 

Rosenthal  t>.  New  York,  (1912)  226  U.  S.  260,  33  S.  Ct.  27,  67  U.  S.  (L.  ed.)  212, 
Ann.  Cas.  1914B  71. 

y.  Prohibiting  Purchase  or  Sale  op  Goods  on  Credit. —  A  statute  pro- 
viding "  That  every  transaction  of  said  association  shall  be  for  cash,  and 
no  credit  shall  either  be  given  or  taken  [except  as  therein  enumerated], 
.  .  .  and  providing  further,  that  any  credit  given  to  any  such  association 
in  violation  of  the  prdvisions  of  this  act  shall  cause  a  forfeiture  of  any 
credit  thus  illegally  given  and  that  a  notice  to  such  effect  shall  be  pub- 
lished, by  such  association,  on  its  letter  and  bill  heads,  advertisements  and 
other  publications.' ' 

In  re  Wyoming  Valley  Co-op.  Assoc.,   (1912)    198  Fed.  436. 

z.  Legalizing  Pooling  of  Products. —  The  section  of  the  Kentucky  stat- 
utes (§  3915,  as  amended  by  §  3941a)  legalizing  the  pooling  of  products  is 
not  in  violation  of  the  Fourteenth  Amendment. 

American  Seeding  Mach.  Co.  v.  Com.,  (1913)    152  Ky.  689,  163  S.  W.  972. 

al.  Use  op  Union  Labels. —  A  municipal  ordinance  providing:  "  Be  it 
enacted  that  all  city  printing  shall  bear  the  union  label  of  the  Nashville 
Allied  Trades  Council  or  the  label  enacted  by  the  International  Typographi- 
cal Union, ' '  deprives  those  not  using  the  union  label  of  the  right  of  pursuing 
their  business  avocation  to  the  extent  that  their  bids  for  public  printing 
will  not  be  accepted. 

Marshall,  etc.,  Co.  v.  Nashville,  (1902)  union    workingmen,    of    labels    declaring 

109  Tenn.  497,  71  S.  W.  815.  them   to   be   so   manufactured,    does   not 

amount  to  a  taking  of  property  without 

A   Pennsylvania   statute   providing   for  due  process  of  law  contrary  to  the  Four- 

the  adoption  of  trademarks,  labels,  sym-  teenth    Amendment.       Com.    v.     Norton, 

bols,    or    private    stamps,    by    any    incor-  (1899)   99  Pa.  Dist.  132,  affirmed   (19001 

poration    or    incorporated    association    or  16  Pa.  Super.  Ct.  423;   Com.   r.  Morton, 

union    of    workingmen,    and    prohibiting  (1899)  23  Pa.  Co.  Ct.  386. 
the  use,  upon  goods  not  manufactured  by 
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11.  Declaring  Sales  on  Margin  or  for  Future  Delivery  Void. — 
A  statute  which  makes  it  an  offense  for  any  one  to  contract  to  have  or  give 
to  himself  or  another  the  option  to  sell  or  buy,  at  a  future  time,  any  grain 
or  other  commodity  is  not  repugnant  to  the  deprivation  of  liberty  clause. 


Booth  I?.  Illinois,  (1902)  184  U.  S.  426, 
22  S.  Ct.  425,  46  U.  S.  (L.  ed.)  623, 
wherein  the  court  said:  "When  it  is 
said  that  the  liberty  of  the  citizen  in- 
cludes freedom  to  use  his  faculties  '  in 
all  lawful  ways/  and  to  earn  his  living 
by  any  'lawful  calling/  the  inquiry  re- 
mains whether  the  particular  calling  or 
the  particular  way  brought  in  question 
in  a  given  case  is  lawful,  that  is,  consist- 
ent with  such  rules  of  action  as  have  been 
rightfully  prescribed  by  the  state.  *  *  * 
If,  looking  at  all  the  circumstances  that 
attend,  or  which  may  ordinarily  attend, 
the  pursuit  of  a  particular  calling,  the 
state  thinks  that  certain  admitted  evils 
cannot  be  successfully  reached  unless  that 
calling  be  actually  prohibited,  the  courts 
cannot   interfere,  unless,  looking  through 


mere  forms  and  at  the  substance  of  the 
matter,  they  can  say  that  the  statute  en- 
acted professedly  to  protect  the  public 
morals  has  no  real  or  substantial  rela- 
tion to  that  object,  but  is  a  clear  unmis- 
takable infringement  of  rights  secured  by 
the  fundamental  law."  See  also  Logan  t>. 
Postal  Telegraph,  etc.,  Co.,  (1908)  157 
Fed.  570. 

A  statute  making  it  a  criminal  offense 
to  keep  any  office,  store,  or  other  place 
wherein  is  permitted  the  buying  or  sell- 
ing of  commodities  for  future  delivery,  on 
margin  or  otherwise,  is  not  invalid  as 
denying  the  liberty  of  contract.  Broad- 
nax  v.  Missouri,  (1911)  219  U.  S.  285, 
31  S.  Ct.  238,  55  U.  S.   (L.  ed.)   219. 


A  state  constitution  declaring  void  all  contracts  for  the  sales  of  shares  of  the 
capital  stock  of  any  corporation  or  association  on  margin,  or  to  be  delivered 
at  a  future  day,  does  not  deprive  persons  of  liberty  or  property  without 
due  process  of  law. 

Otis  r.  Parker,   (1903)    187  U.  a  608,  23  S.  Ct.  168,  47  U.  S.  (L.  ed.)  323. 


cl.  Use  of  National  Flag  for  Advertising. —  A  statute  making  it  a 
misdemeanor  for  any  one  to  sell  any  article  of  merchandise  upon  which 
shall  have  been  printed  or  placed,  for  purposes  of  advertisement,  a  repre- 
sentation of  the  flag  of  the  United  States,  is  valid. 


Halter  v.  Nebraska,  (1907)  205  U.  S. 
34,  27  8.  Ct.  419,  51  U.  S.  (L.  ed.)  696, 
10  Ann.  Cas.  525,  affirming  (1905)  74 
Neb.  757,  105  N.  W.  298,  121  Am.  8t.  Rep. 
754,7  L.  R.  A.  (N.  8.)  1079. 

A  state  statute  providing  that  "  it  shall 
be  unlawful  for  any  person,  firm,  organ- 
ization, or  corporation  to  use  or  display 
the  national  flag  or  emblem,  or  any  draw- 
ing, lithograph,  engraving,  daguerreotype, 
photograph,  or  likeness  of  the  national 
flag  or  emblem,  as  a  medium  for  adver- 
tising any  goods,  wares,  merchandise,  pub- 
lication, public  entertainment  of  any  char- 
acter, or  for  any  other  purpose  intended 
to  promote  the  interests  of  such  persons, 
firm,  corporation  or  organization,"  was 
held  to  be  invalid,  as  infringing  upon 
the  personal  liberty  guaranteed  by  this 
clause. 


Ruhstrat  v.  People,  (1900)  185  111.  134, 
57  N.  E.  41,  76  Am.  St.  Rep.  30,  49  L. 
R.  A.  181,  in'  which  case  the  court  said: 
"When  the  police  power  is  exerted  for 
the  purpose  of  regulating  a  useful  busi- 
ness or  occupation  and  the  mode  in  which 
that  business  may  be  carried  on  or  ad- 
vertised, the  legislature  is  not  the  exclu- 
sive judge  as  to  what  is  a  reasonable  and 
just  restraint  upon  the  constitutional 
right  of  the  citizen  to  pursue  his  calling, 
and  to  exercise  his  own  judgment  as  to 
the  manner  of  conducting  it.  The  gen- 
eral right  of  every  person  to  pursue  any 
calling,  and  to  do  so  in  his  own  way, 
provided  that  he  does  not  encroach  upon 
the  rights  of  others,  cannot  be  taken 
away  from  him  by  legislative  enactment." 
See  People  v.  Van  De  Carr,  (1904)  178 
N.  Y.  425,  70  N.  E.  965,  102  Am.  St. 
Rep.  516,  66  L.  R.  A  189. 
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39.  Anti-trust  Laws. —  Statutes  which  are  directed  to  the  prohibition  of 
combinations  to  restrict  trade,  or  in  any  way  limit  competition  in  the  pro- 
duction or  sale  of  articles,  or  to  increase  or  reduce  their  price  in  OTder  to 
preclude  a  free  and  unrestrained  competition  in  them,  enumerating  and 
forbidding  the  various  ways  in  which  these  purposes  can  be  accomplished, 
do  not  violate  this  clause  of  the  Federal  Constitution. 


National  Cotton  Oil  Co.  t\  Texas, 
(1905)  197  U.  S.  115,  25  S.  Ct.  379,  49 
U.  S.  (L.  ed.)  689.  See  also  Interna- 
tional Harvester  Co.  v.  Missouri,  (1914) 
234  U.  S.  199,  34  S.  Ct.  859,  58  U.  S.  (L. 
ed.)  1276,  52  L.  R.  A.  (N.  S.)  625; 
WaterB-Pierce  Oil  Co.  v.  Texas,  (1909) 
212  U.  S.  86,  29  S.  Ct.  220,  53  U.  S.  (L. 
ed.)  417;  Com.  v.  Strauss,  (1906)  191 
Mass.  545,  78  N.  E.  136,  6  Ann.  Cas.  842, 
11  L.  R.  A.  (N.  S.)  968;  Texas  Brewing 
Co.  i\  Durrum,  (Tex.  Civ.  App.  1898) 
46  S.  W.  880.  But  see  In  re  Grice,  ( 1897 ) 
79  Fed.  637,  reversed  in  Baker  v.  Grice, 
(1898)  169  U.  S.  284,  18  S.  Ct.  323,  42 
U.  S.  (L.  ed.)  748,  on  the  ground  that 
no  such  urgency  was  shown  as  to  justify 
a  federal  court  releasing  on  habeas  corpus 
a  person  held  on  process  of  a  state  court, 
and  that  the  petitioner  should  be  left  to 
the  regular  course  of  justice  in  the  state 
court  and  the  remedy  by  writ  of  error 
from  the  United  States  Supreme  Court. 

Parties  making  an  agreement,  unlawful 
by  an  antitrust  act,  may,  while  the  agree- 
ment is  in  force,  be  subject  to  its1  penal- 
ties; but,  whenever  they  cease  to  act 
under  it,  the  penalties  also  cease.  Peoria 
Gas,  etc.,  Co.  t>.  Peoria,  (1906)  200  U.  S. 
48,  26  S.  Ct.  214,  50  U.  S.   (L.  ed.)   365. 

A  state  antitrust  law,  under  which  an 
agreement  between  a  majority  of  inde- 
pendent and  competitive  merchants  en- 
gaged in  the  retail,  lumber  trade  in  the 
territory  covered  by  the  agreement, 
whereby  they  have  obligated  themselves 
not  to  deal  with  any  manufacturer 
or  wholesale  dealer  in  lumber,  who 
sells  to  customers  in  localities  in 
which  they  conduct  their  business  and 
keep  a  sufficient  stock  to  meet  demands, 
and  to  inform  each  other  of  any  sale 
made  by  manufacturers  or  wholesalers 
who  sell  to  consumers,  is  deemed  to  be  a 
restraint  of  trade,  does  not  violate  this 
amendment  as  interfering  with  freedom 
of  contract.  Grenada  Lumber  Co.  v. 
Mississippi,  (1910)  217  U.  S.  433,  30 
S.  Ct.  535,  54  U.  S.    (L.  ed.)    826. 

Under  an  antitrust  statute  requiring 
the  production  of  certain  corporate  books 
and  papers  to  be  used  as  evidence  in  a 
proceeding  to  oust  the  corporation  of  its 
powers   providing  that  if   the  officers  or 


agents  of  the  corporation  do  not  appear 
to  testify  and  do  not  produce  the  books 
and  papers  ordered  produced  by  the 
court,  or  by  the  officer  authorized  to  take 
the  evidence,  then  it  shall  be  the  duty 
of  the  court,  upon  proper  motion,  to 
strike  out  the  answer,  motion,  reply,  de- 
murrer or  other  pleadings  of  said  cor- 
porations whose  officers  or  agents  are  in 
default,  and  proceed  to  render  judgment 
by  default  against  said  corporations,  a 
judgment  of  ouster  cannot  be  said  to  de- 
prive them  of  their  property  without  due 
process  of  law.  State  o.  Standard  Oil 
Co.,  (1909)  218  Mo.  1,  116  S.  W.  902. 


Establishing  character  by  proof  of 
eral  reputation. — A  provision  in  an  anti- 
trust law  that  "  the  character  of  the  trust 
or  combination  alleged  may  be  established 
by  proof  of  its  general  reputation  as 
such,"  is  invalid  as  it  does  not  provide 
merely  that  a  presumption  or  inference 
shall  arise,  or  may  be  drawn,  from  proof 
of  the  general  reputation  of  the  unlawful 
or  criminal  character  of  the  alleged  trust 
or  combination,  but  it  enacts,  in  express 
terms,  that  its  unlawful  and  jcriminal 
character  may  be  established  by  proof  of 
its  general  reputation.  Hammond  v. 
State,  (1908)  78  Ohio  St  15,  84  N.  E. 
416,  125  Am.  St.  Rep.  684,  14  Ana.  Cas. 
732,  15  L.  R.  A.  (N.  S.)  906. 

An  Iowa  statute  providing  that  it  shall 
be  unlawful  for  two  or  more  fire  insur- 
ance companies  doing  business  in  that 
state,  or  for  the  officers,  agents,  or  em- 
ployees, to  make  or  enter  into  any  com- 
bination or  agreement  relating  to  the 
rates  to  be  charged  for  insurance,  the 
amounts  of  commissions  to  be  allowed 
agents  for  procuring  the  same,  or  the 
manner  of  transacting  fire  insurance  in 
that  state,  is  deemed  valid  in  the  ab- 
sence of  construction  by  the  state  court, 
if  the  object  of  the  law  is  to  keep  up 
competition,  and  the  general  language  is 
restricted  by  the  specific  provisions  to  that 
particular  end.  Carroll  v.  Greenwich  Ina 
Co.,  (1905)  199  U.  S.  401,  26  8.  Ct.  66, 
50  U.  S.  (L.  ed.)  246,  reversing  Green- 
wich Ins.  Co.  v.  Carroll,  (1903)  126  Fed. 
122. 

A  Kansas  statute  provides:  **A  trust 
is  a  combination  of  capital,  skill,  or 
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by  two  or  more  persons,  firms,  corpora- 
tions, or  associations  of  persons,  or  either 
two  or  more  of  them,  for  either,  any,  or 
all  of  the  following  purposes:  First.  To 
create  or  carry  out  restrictions  in  trade 
or  commerce  or  aids  to  commerce,  or  to 
.  carry  out  restrictions  in  the  full  and  free 
pursuit  of  any  business  authorized  or 
permitted  by  the  laws  of  this  state.  Sec- 
ond. To  increase  or  reduce  the  price  of 
merchandise,  produce,  or  commodities,  or 
to  control  the  cost  or  rates  of  insurance. 
Third.  To  prevent  competition  in  the 
manufacture,  making,  transportation, 
sale,  or  purchase  of  merchandise,  produce, 
or  commodities,  or  to  prevent  competition 
in  aids  to  commerce.  Fourth.  To  fix  any 
standard,  or  figure,  whereby  its  price  to 
the  public  shall  be,  in  any  manner,  con- 
trolled or  established,  any  article  or  com- 
modity of  merchandise,  produce  or  com- 
merce intended  for  sale,  use,  or  consump- 
tion in  this  state.  Fifth.  To  make  or 
enter  into,  or  execute  or  carry  out,  any 
contract,  obligation,  or  agreement  of  any 
kind  or  description  by  which  they  shall 
bind  or  have  to  bind  themselves  not  to 
sell,  manufacture,  dispose  of,  or  trans- 
port any  article  or  commodity,  or  article 
of  trade,  use,  merchandise,  commerce,  or 
consumption,  below  a  common  standard 
figure,  or  by  which  they  shall  agree  in 
any  manner  to  keep  the  price  of  such 
article,  commodity,  or  transportation  at  a 
fixed  or  grade  figure,  or  by  which  they 
shall  in  any  manner  establish  or  settle 
the  price  of  any  article,  or  commodity, 
or  transportation  between  them  or  them- 
selves and  others  to  proclude  a  free  and 
unrestricted  competition  among  them- 
selves or  others  in  transportation,  sale, 
or  manufacture  of  any  such  article  or 
commodity,  or  by  which  they  shall  agree 
to  pool,  combine,  or  unite  any  interest  they 
may  have  in  connection  with  the  manu- 
facture, sale  or  transportation  of  any 
such  article  or  commodity,  that  its  price 
may  in  any  manner  be  affected.  And  any 
such  combination*  are  hereby  declared  to 
be  against  public  policy,  unlawful  and 
void."  The  statute  is  valid  as  applied  to 
a  person'  charged  with  entering  into  an 
agreement,  contract,  and  combination 
with  grain  dealers  and  buyers  to  pool 
and  fix  the  price  they  should  pay  for 
grain,  and  to  divide  between  them  the  net 
earnings,  and  to  prevent  competition  in 
the  purchase  and  sale  of  grain.  Smiley 
r,  Kansas,  (1905)  190  U.  8.  447,  25  8. 
Ct.  289,  49  U.  8.  (L.  ed.)  546,  wherein 
the  court  said:  "Undoubtedly  there  is  a 
certain  freedom  of  contract  which  cannot 
be  destroyed  by  legislative  enactment.  In 
pursuance  of  that  freedom  parties  may 
seek  to  further  their  business  interests, 
and  it  may  not  be  always  easy  to  draw  the 
line  between  those  contracts  which  are 
beyond  the  reach  of  the  police  power  and 


those  which  are  subject  to  prohibition  or 
restraint.  But  a  secret  arrangement  by 
which,  under  penalties,  an  apparently  ex- 
isting competition  among  all  the  dealers 
in  a  community  in  one  of  the  necessaries 
of  life  is  substantially  destroyed,  without 
any  merging  of  interests  through  part- 
nership or  incorporation,  is  one  to  which 
the  police  power  extends."  Affirming 
(1902)  65  Kan.  240,  69  Pac  199,  67 
L.  R.  A.  903.  See  also  State  v.  Schlitz 
Brewing  Co.,  (1900)  104  Tenn.  715,  59 
S.  W.  1033,  78  Am.  St.  Rep.  941. 

A  Nebraska  statute  declared  that  any 
combination  of  capital  or  skill,  or  acts 
by  which  persons  seek  to  fix  the  price  of 
any  article,  commodity,  use,  or  merchan- 
dise, with  the  intent  to  prevent  others  in 
a  like  business  or  occupation  from  con- 
ducting the  business  or  occupation,  is  a 
trust,  and  especially  so  as  to  any  of  the  • 
following  things:  Restrictions  in  trade; 
to  limit  the  production  or  increase  or 
reduce  the  price  of  any  commodity;  to 
prevent  competition  in  insurance,  or  in  the 
making,  transportation,  sale,  or  purchase 
of  any  article;  to  fix  any  standard 
whereby  its  price  to  the  public  shall  in 
any  manner  be  established;  to  enter  into 
any  contract  by  which  a  party  is  not  to 
deal  in  any  article  below  a  certain  price, 
or  by  which  the  parties  agree  to  keep  the 
price  at  any  sum.  The  statute  declared 
that  any  persons  violating  the  statute 
should  be  conspirators,  and  punished  ac- 
cordingly, and  any  corporation  of  the 
state  violating  the  statute  should  have 
its  corporate  existence  declared  forfeited 
by  suit.  It  was  held  that  the  statute  was 
void  as  depriving  persons  of  the  power 
to  contract.  "  If  this  statute  is  valid,  two 
men  in  the  same  line  of  business  in  the 
same  town  or  village  cannot  form  a  part- 
nership if  it  tends  to  maintain  prices. 
They  must  continue,  each  for  himself,  un- 
til one  or  the  other  or  both  are  destroyed. 
Neither  can  a  stock  company  nor  a  cor- 
poration be  formed  by  two  or  more  if,  by 
so  doing,  the  price  is  maintained."  Ni- 
agara F.  Ins.  Go.  P.  Cornell,  (1901)  110 
Fed.  823. 

An  Ohio  statute  entitled  "An  Act  to  de- 
fine trusts  and  provide  for  criminal  pen- ' 
alties  in  civil  damages,  and  punishment 
of  corporations,  persons,  firms,  and  asso- 
ciations, or  persons  connected  with  them, ' 
and  to  promote  free  competition  in  com- 
merce and  all  classes  of  business  in  the 
state,"  in  so  far  as  it  forbids  independent 
corporations  to  enter  into  combinations  to 
restrict  competition  in  trade  with  a  view 
to  exacting  from  consumers  higher  prices 
than  would  prevail  under  the  conditions  of 
open  competition,  is  not  void  as  an  inter- 
ference with  the  power  to  make  contracts,  „ 
as  the  guaranty  of  such  liberty  is  limited 
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by  the  public  welfare  or  the  exercise  of 
the  police  power.  State  v.  Buckeye  Pipe 
Line  Co.,  (1000)  61  Ohio  St.  520,  56  N.  E. 
464. 

An  Ohio  statute  which,  literally  con- 
strued, makes  it  criminal  for  two  or 
more  persons,  firms,  partnerships,  etc.,  to 
make  or  carry  out  any  contract,  obliga- 
tion, or  agreement,  by  which  they  com- 
bine or  agree  not  to  sell  any  article  below 
a  standard  or  common  figure;  to  fix 
values  and  to  keep  the  price  of  such  ar- 
ticles at  a  fixed  or  graduated  figure;  to 
settle  the  price  of  any  article  between 
themselves,  or  between  themselves  and 
others;  to  exclude  all  free  and  unre- 
stricted competition  among  themselves,  or 
among  themselves  and  others,  either  in 
selling  to  or  purchasing  from  others,  is 
unconstitutional  as  invading  the  liberty 
of  a  person  to  contract.  Gage  i\  State, 
(1903)  24  Ohio  Cir.  Ct.  724,  in  which 
case  the  court  said:  "The  fault  of  the 
Act  under  consideration  is,  that  it  is  too 
general.  It  makes  no  distinction  between 
legal  and  illegal  combinations  and  agree- 
ments which  prevent  competition,  or  are 
in   restraint   of   trade.     Contracts   which 


have  always  been  embraced  in  those  in- 
alienable rights  essential  to  the  liberty  of 
the  citizen  are  made  criminal  equally  with 
those  which  the  law  has  always  condemned. 
Statutes  prohibiting  all  contract*,  or 
agreements  with  prevent  competition  un- 
der all  circumstances  are  infringements  of 
the  constitutional  liberty  of  the  citizen. 
All  contracts  which  -are  in  restraint  of 
trade,  or  prevent  competition,  are  not 
illegal." 

A  South  Dakota  statute  which  makes 
it  an  offense  for  any  one  engaged  in  the 
production,  manufacture,  or  distribution 
of  any  commodity,  intentionally,  for  the 
purpose  of  destroying  competition  of  any 
criminate  between  different  sections,  com- 
modity, or  to  prevent  the  competition  of 
any  person  who  in  good  faith  intends  and 
attempts  to  become  such  dealer,  to  dis- 
criminate between  different  sections,  com- 
munities, or  cities  of  the  State,  by  sell- 
ing such  commodity  at  a  lower  rate  in 
one  section  than  in  another,  does  not  de- 
prive a  person  of  the  liberty  of  contract. 
Central  Lumber  Co.  v.  South  Dakota, 
(1912)  226  U.  S.  157,  33  S.  Ct.  66,  57 
IT.  S.    (L.  ed.)    164. 


Preliminary  examination  of  witnesses  under  anti-trust  law. —  A  proceeding 
upon  the  written  application  of  the  county  attorney  or  attorney-general, 
under  the  Kansas  anti-trust  law,  to  subpoena  witnesses  to  testify  of  their 
knowledge  of  violations  of  that  law,  is  in  the  nature  of  an  investigation, 
or  preliminary  proceeding,  and  is  a  valid  exercise  of  the  judicial  power, 
the  procedure  being  "  due  process  "  of  law  within  the  meaning  of  the 
Fourteenth  Amendment  of  the  Federal  Constitution. 


State  v.  Jack,  (1904)  69  Kan.  387,  76 
Pac.  911,  2  Ann.  Cas.  171,  1  L.  R.  A. 
(N.  S.)   167. 

A  state  statute  providing  for  the  for- 
feiture of  a  corporate  charter  for  failure 
of  its  officers  to  file  with  the  secretary  of 
state  an  affidavit  in  prescribed  form  set- 
ting forth  the  nonparticipation  of  de- 
fendant in  any  pool,  trust,  agreement, 
combination,  etc.,  does  not  deny  due  proc- 
ess of  law  because  the  form  was  accom- 
panied with  official  instructions  that  it 
"will  not  be  accepted  if  any  changes  or 
erasures  are  made  in  the  form,"  and  the 
statutory  form  includes  in  the  jurat  the 
year  "  19 — ,"  and  hence  is  not  applicable 
to  such  corporations  as  this,  organized 
prior  to  the  year  1900;  nor  because  the 
prescribed  form  of  affidavit  has  a  venue 


and  jurat  in  the  county,  whereas  this 
corporation  is  located  and  transacts  busi- 
ness in  a  city  which,  under  the  constitu- 
tion and  laws  of  the  state,  is  not  part 
of  any  county.  Mallinckrodt  Chemical 
Works  t\  Missouri,  (1915)  238  U.  &  41, 
35  S.  Ct.  671,  59  U.  S.   (L.  ed.)    1192. 

A  judgment,  rendered  as  required  by 
statute,  forfeiting  the  right  of  a  foreign 
corporation  to  do  business  in  the  state 
for  violation  of  a  state  statute  against 
monopolies,  does  not  violate  this  clause 
when  it  does  not  prevent  the  corporation 
from  doing  interstate  business  within  the 
borders  of  the  state.  State  r.  Creamery 
Package  Mfg.  Co.,  (1911)  115  Min.  207, 
132  N.  W.  268,  Ann.  Cas.  1912D  820,  U 
R.  A.  1916A  892. 


40.  Game  and  Fish  Laws  —  a.  Propebty  in  Game  Lawfully  Taken 
And  in  Captivity. —  A  statute  which  declares  that  no  person  shall  "  have 
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in  possession  or  under  control  at  any  time,  any  elk,  moose,  caribou*  deer, 
fawn,  mountain  sheep  or  mountain  goat,  or  any  part  thereof,"  is  invalid 
as  to  such  property  as  has  been  lawfully  reclaimed  and  kept  in  inclosed 

ground. 

Graves  t\  Dunlap,  (1915)  87  Wash.  648,  152  Pac  592,  Ann.  Gas.  1917B  944, 
L.  R.  A.  1910C  338. 

6.  Prohibiting  Sale  op  Quail. —  A  statute  providing  that  "  every  person 
who  buys,  sells,  offers,  or  exposes  for  sale,  barter,  or  trade,  any  quail  .  .  . 
is  guilty  of  a  misdemeanor,"  does  not  violate  this  amendment. 

Em  p.  Kenneke,    (1902)    136  Cal.   528,  ject    only    to    constitutional    limitations 
69   Pac.   261,   89  Am.   St.   Rep.    177,  the  against    discriminations.      Within    those 
court  saying:    "  Wild  game  belongs  to  the  limitations   the   legislature,  for   the  pur- 
whole  people,  and  the  legislature  may  dis-  pose  of  protecting  game,  may  pass  such 
t  pose  of  it  as  may  seem  to  it  best  —  sub-  laws  as  to  it  seem  most  wise." 

c.  Prohibiting  Possession  of  Game  in  Closed  Season. —  A  state  statute 
making  it  unlawful  to  have  game  in  possession  during  the  closed  season, 
does  not  deny  a  person  of  any  property  right  even  as  to  game  brought  into 
the  state. 

fills  f>.  Hesterberg,  (1908)  211  U.  a  tions.  Harper  v.  Galloway,  (1910)  58 
31,  29  a  Ct.  10,  53  U.  S.   (L.  ed.)  75.  Fla.  265,  51  So.  226,  19  Ann.  Cas.  236, 

26  L.  R.  A.  (N.  S.)   794. 
Where  the  constitution  of  the  state  does 
not  forbid  the  passage  of  special  or  local  A  statute  making  it  unlawful  for  any 

laws  upon  the  subject  of  game,  and  it  person  to  have  any  quail  in  his  possession 
contains  no  express  provision  relative  to  during  the  close  season,  although  he  may 
game,  the  legislature  may  by  a  duly  have  come  into  possession  of  such  quail 
enacted  law  make  any  provision  within  its  during  the  open  season,  deprives  no  per- 
discretion  for  the  preservation  and  con-  son  of  property  without  due  process  of 
serration  of  the  game  in  the  state  for  law.  Smith  t\  State,  (1900)  155  Ind.  611, 
the  use  and  benefit  of  the  people  of  the  58  N.  E.  1044,  51  L.  R.  A.  404. 
state,  by  regulating  the  taking  or  killing 

and  use  of  certain  or  all  kinds  of  game  in  Prohibiting  the  having  of  certain  game 

any  part  of  the  state  and  during  any  in  possession  or  the  killing  of  such  game 
periods,  where  such  laws  do  not  deny  to  during  a  specified  period  of  time  is  not 
any  one  having  rights  in  the  premises  the  in  violation  of  the  Constitution  of  the 
due  process  of  law  or  the  equal  protection  United  States.  State  v.  Judy,  (1876)  7 
of  the  laws  that  are  guaranteed  to  all  Mo.  App.  524. 
persons  by  the  state  and  federal  constitu- 
te Prohibiting  Use  op  Particular  Kind  of  Gun. —  A  county  ordinance 
declaring  that  "  every  person  who,  in  the  county  of  Marin,  shall  use  any 
kind  of  a  repeating  shotgun,  or  any  kind  of  a  magazine  shotgun,  for  the 
purpose  of  killing  or  destroying  any  kind  of  a  wild  duck,  geese,  quail,  part- 
ridge, doves,  or  any  other  birds,  shall  be  guilty  of  a  misdemeanor,"  and 
prescribing  a  penalty' for  its  violation,  was  held  void,  on  the  hearing  of  a 
writ  of  habeas  corpus,  as  depriving  the  petitioner  of  the  use  of  such  a  gun, 
and,  therefore,  depriving  him  of  his  property.  Where  there  is  no  question 
of  the  public  safety,  public  health,  or  public  morals,  and  where  the  pro- 
hibited act  is  in  no  respect  malum  in  se,  the  absolute  prohibition  of  the  use 


816  CONSTITUTION  [Amend.  XIV,  sbo.  1 

of  one's  own  property  on  his  own  land  cannot  be  held  to  be  a  reasonable 
exercise  of  the  police  power  when  regulation  will  plainly  attain  the  end 
desired  by  the  legislation,  namely,  the  prevention  of  the  taking  or  killing 
by  one  person  of  more  than  twenty-five  quail,  partridge,  or  grouse  in  any 
one  day.  . 

In  re  Marshall,  (1900)   102  Fed.  323. 

«.  Prohibiting  Possession  of  Shotgun  by  Alien. —  A  statute  which 
makes  it  mQawful  for  any  unnaturalized  foreign-born  resident  to  kill  any 
wild  bird  or  animal  except  in  defense  of  person  or  property,  and  "  to  that 
end  "  makes  it  unlawful  for  such  foreign-born  person  to  own  or  be  pos- 
sessed of  a  shotgun  or  rifle,  does  not  deprive  an  alien  of  any  property  rights. 

Patsone  v.  Pennsylvania,  (1914)  232  U.  8.  138,  34  8.  Ct.  281,  58  IT.  S.  (L.  ed.)  530, 
affirming  (1011)   231  Pa.  St.  46,  79  Atl.  928. 

/.  Limiting  the  Right  to  Pish. — A  statute  making  it  unlawful  to  fish 
in  certain  waters  except  by  rod  or  line  does  not  violate  the  Fourteenth 
Amendment  of  the  Federal  Constitution,  in  that  it  unwarrantably  inter- 
feres with  the  property  rights  of  the  owners  of  lakes  and  bodies  of  water 
not  excepted  from  the  operation  of  the  statute. 

Peters  v.  State,    (1896)    96  Tens*  682,  in  violation  of  the  provisions  of  the  laws 

36  S.  W.  399,  33  L.  R.  A.  114.  of    the    state,    shall    be   taken    wherever 

found  by  the  fish  wardens  or  other  proper 

Confiscation  and  destruction  of  fish  officer;  and  all  such  nets  and  other  de- 
nets. —  A  state  statute  which  prescribed  vices  for  catching  fish  are  hereby  declared 
certain  regulations  in  reference  to  fish-  a  public  nuisance  and  shall  be  forfeited 
eries,  and  declared  nets  used  contrary  to  to  the  state.  It  shaU  be  the  duty  of  any 
law  to  be  a  nuisance,  and  made  it  the  warden,  deputy  warden,  inspector  of  fish, 
duty  of  officers  to  destroy  the  nets  forth-  sheriff,  constable,  special  warden,  or  other 
with  when  found  in  violation  of  the  law,  officer  having  jurisdiction,  forthwith  to 
the  officers  being  exempt  from  all  liability  take  up  such  nets,  devices,  and  articles 
to  the  owners  on  account  of  the  destruc-  hereby  declared  a  public  nuisance,  when 
tion,  does  not  violate  the  constitutional  found  or  taken  in  unlawful  use,  and  hold 
provision.  Bittenhaus  t?.  Johnston,  (1896)  the  same  until  disposed  of  according  to 
92  Wis.  588,  66  N.  W.  805,  32  L.  ft.  A.  law.  In  such  prosecutions  *  *  *  the 
380.  court  shall,  upon  conviction,  adjudge  in 

addition  to  the  fine  and  costs  by  law  im- 

The  provisions  of  an  Ohio  statute  were  posed  the  forfeiture  of  such  nets."    This 

as  follows:     "No  person  shall  draw,  set,  statute   was  held  to  be  contrary  to  the 

place,  locate,  or  maintain  any  fish  net,  Constitution  of  the  United  States,  in  that 

trap,  pound  net,  seine,  giU  nets,  or  any  it  authorized  the  confiscation  of  private 

device,  for  catching  fish,  as  is  by  law  for-  propel  ty  without  due  process  of  law.    In 

bidden;  and  any  nets,  seines,  pound  nets,  re  Fish  Seizure,  (1896)  5  Ohio  Dec  563. 
gill  nets,  placed,  located,  or  maintained 

g.  Statute  Making  Sale  op  Certain  Fish  Unlawful. —  A  statute  pro- 
viding that  "  it  shall  be  unlawful  to  sell,  offer  for  sale,  or  have  in  posses- 
sion for  sale,  any  species  of  trout  at  any  time  "  is  not  in  violation  of  the 
Federal  Constitution  as  taking  property  without  due  process  of  law,  since 
the  statute  permits  the  person  to  have  such  fish  in  his  possession,  to  eat 
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them  or  give  them  away,  and  hence  does  not  deprive  him  of  his  title,  but 
merely  limits  the  rights  appurtenant  thereto. 


State  i\  Schuman,  (189©)  36  Ore.  16, 
58  Pac.  661,  7'8  Am.  St.  Rep.  754,  47 
L.  R.  A.  153,  wherein  the  court  said: 
"  That  the  state,  acting  in  its  sovereign 
capacity,  for  the  best  interest  of  all  its 
citizens,  may  prohibit  the  taking  or  sale 
of  fish  within  its  bonfers,  is  settled  be- 
yond controversy.  When  trout  are  caught 
in   another  state,  and  brought  into,  and 


mingled  with,  and  become  a  part  of,  the 
mass  of  the*  property  of  this  state,  they 
become  subject  to  the  laws  thereof,  and 
defendant,  having  imported  them  with 
knowledge  of  the  existence  of  such  law, 
must  suffer  the  penalties  which  it  pre- 
scribes." See  also  People  v.  Booth  Fish- 
eries Co.,  (1612)  253  111.  423,  97  N.  E. 
837. 


h.  Oyster  Law. —  A  New  Jersey  statute  making  it  a  misdemeanor  for 
any  person  to  dredge  upon  an  oyster  bed  without  the  consent  of  the  lessee, 
is  not  a  deprivation  of  liberty  or  property  without  due  process  of  law. 

Lee  t?.  New  Jersey,   (1907)   207  U.  S.  67,  28  S.  Ct.  2S,  02  U.  S.   (L.  ed.)    106. 

i.  Lobster  Law. — A  statute  which  prohibits  the  catching  and  taking  of 
lobsters  within  the  territorial  waters  of  the  state  and  maintaining  contriv- 
ances therefor  without  a  license,  which  the  fish  commissioners  may  grant  or 
refuse  to  grant  to  citizens  of  the  state  who  have  resided  therein  for  at  least 
one  year,  is  valid. 

State  v.  Kofines,  (1911)   33  It  I.  211,  80  Atl.  432,  Ann.  Caa.  1913C  1120. 

41.  Eminent  Domain  —  a.  In  General. —  This  amendment  forbids  a  state 
to  take  private  property  for  public  use  without  compensation. 


Appleby  v.  Buffalo,  (1911)  221  U.  S. 
524,  31  9.  Ct.  699,  55  U.  S.   (L.  ed.)   838. 

The  right  of  every  state  to  authorize 
the  appropriation  of  every  description  of 
property  for  a  public  use  is  one  of  those 
inherent  powers  which  belong  to  state 
governments,  withort  which  they  could 
not  well  perform  their  great  functions. 
It  is  a  power  not  surrendered  to  the 
Vnitod  States  and  is  untouched  by  any 
<»f  the  provisions  of  the  Federal  Constitu- 
tion, provided  there  be  due  process  of 
law,  that  is,  a  law  authorising  it,  and 
provision  made  for  compensation.  This 
power  extends  to  tangibles  and  intangibles 
alike.  A  chose  in  action,  a  charter,  or 
any  kind  of  contract,  are,  along  with 
land  and  movables,  within  the  sweep  of 
this    sovereign    authority.      Cincinnati    t\ 


LouisviUe,  etc.,  R.  Co.,   (1912)   233  U.  S. 
390,  32  S.  Ct.  267,  56  U.  S.  (L.  ed.)  481. 

The  taking  of  private  property  for 
private  use  for  the  promotion  of  the  gen- 
eral welfare-  upon  due  notice  and  hearing 
and  the  payment  of  compensation  is  not 
ir compatible  with  due  process  of  law. 
Head  t\  Amoskeag  Mfg.  Co.,  (1885)  113 
U.  S.  9,  5  S.  Ct.  441,  26  U.  S.  (L.  ed.) 
SS0-  State  v.  Superior  Ct.,  (1914)  77 
Wash.  585,  137  Pac.  fl«4. 

A  statute  giving  the  right  to  condemn 
a  private  way  of  necessity  is  not  incom- 
patible with  due  process  of  law.  State  r. 
Superior  C*.,  (1914)  82  Wash.  503,  144 
Pac.  722;  State  t>.  Superior  Ct.,  (1914) 
77  Wash.  585,  137  Pac.  904. 


6.  For  Public  or  Private  Use — (1)  In  General. —  The  taking  by  a  state 
of  the  private  property  of  one  person  or  corporation. without  the  owner's 
consent,  for  the  private  use  of  another,  is  not  due  process  of  law. 


Missouri     Pac.     R.     Co.    v.    Nebraska, 
(1896)     164    U.    8.    417,    17    S.    Ct.    130, 
41  U.  S.   (L.  ed.)   489.     See  also  Boyd  v. 
11   F.  S.  A.— 27 


C.  L.  Ritter  Lumber  Co.,   (1916)   119  Va. 
348,  89  S.  E.  273,  L.  R.  A.  1917A  94. 
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"If  the  means  employed  have  no  real,  cago,  etc.,  R.  Co.  r.  Illinois.   (1HC6)   200 

substantial    relation    to    public    objects  U.  S.  561,  26  S.  Ct.  341,  50  U.  S.    (L. 

which  government  may  legally  accomplish;  ed.)    506,  4  Ann.  Cas.   1175. 
if  they  are  arbitrary  and  unreasonable, 

beyond  the  necessities  of  the   case,   the  The  taking  of  oysters  by  the  public, 

judiciary  will  disregard  mere-  forms  and  under  license  of  the  state,  from  lands  and 

interfere  for  the  protection  of  rights  in-  waters  subject  to  its  ownership  and  con- 

juriously  affected  by  such  illegal  action.  trol,   is   a   public   use.     Cox    v.    Revelle, 

The  authority  of  the  courts  to  interfere  (1915)    125  Md.  579,  94  Atl.  203,  L.  R. 

in  such  cases  is  beyond  all  doubt/'    Chi-  A.  1915E  443. 

(2)  Taking  Railroad  Bight  of  Way  for  Elevator  Sites. —  A  state  statute 
which,  as  construed  by  the  Supreme  Court  of  the  state,  authorizes  the 
board  of  transportation  to  make  an  order  requiring  a  railroad  company  to 
grant  to  private  parties  permission  to  erect  an  elevator  upon  its  right  of 
way  on  the  same  terms  and  conditions  on  which  it  had  already  granted 
to  other  persons  rights  to  erect  two  elevators  thereon,  is  a  taking  of  private 
property  for  private  use. 

Missouri    Pac.     R.    Co.    v.    Nebraska,       R.  Co.  v.  State,   (1S97)   50  Neb.  399,  69 
(1896)    Hfc  U.  8.  414,  17  &  Ct.  130,  41       X.  W.  955. 
U.  S.  (L.  ed.)  489.    See  also  Chicago,  etc., 

(3)  Railroad  Taking  Land  for  Spur  Track. —  The  condemnation  by  a 
railroad  company  of  land  for  a  spur  track  designed  to  be  used  for  the  stor- 
age of  cars  to  be  laden  or  unladen  by  shippers  and  receivers  of  freight, 
and  to  relieve  the  congestion  of  business  which,  through  the  growth  of  the 
town,  overburdened  the  limited  trackage  of  the  railroad,  is  not  a  taking 

of  property  for  a  private  use  though  the  motive  which  dictated  its  location  ! 

over  the  particular  land  was  to  reach  a  private  industry,  or  because  the 
proprietors  of  that  industry  contributed  to  the  cost.  ' 

Hairston  v.  Danville,  etc.,  R.  Co.,  ( 1908)  establishment,  and  further  providing  that             | 

208  U.  a  598,  28  S.  Ct.  331,  52  U.  S.  the  railroad  may  require  the  person,  firm, 

(L.  ed.)   637,  13  Ann.  Cas.  1008..  or    corporation    primarily    to    be    served              \ 

thereby  to  pay  the  legitimate  cost  o*  ac-  j 

A  statute  providing  that  every  railroad  quiring,  by  condemnation  or  purchase,  the             , 

shaU  acquire  the  necessary  right  of  way  necessary  right  of  way  for  the  spur  and              j 

and  shall  construct  and  operate  a  reason-  of  its  construction,  as  determined  by  the              I 

ably   adequate   and   suitable    spur   track  railroad  commission,  is  not  invalid  as  au- 

whenever  it  does  not  necessarily  exceed  t  homing  the  taking  of   property  for  a              | 

three  miles  in  length,  and  is  practically  private  use.     Union  Lime  Co.  r.  Chicago, 

indispensable  to  the  successful  operation  etc.,  R.   Co.,    (1014)    233  U.   S.  211,  34 

of  any  existing  or  proposed  manufacturing  S.  Ct.  522,  5$  U.  8.  (L.  ed.)  024. 

c.  Condemnation  of  Shares  of  Stockholders  Objecting  to  Improve- 
ment of  Railroad. — .  The  improvement  of  a  railroad  is  for  a  public  use, 
and  condemnation  of  the  stock  of  dissenting  stockholders  may  be  made  by 
a  lessee  company  which  has  acquired  more  than  three-fourths  of  the  capital 
stock  of  such  railroad,  when  such  a  proceeding  is  authorized  by  statute  and 
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the  purpose  of  the  acquisition  of  the  stock  is  to  enable  the  purchaser  to 
improve  the  property. 


Offield  i>.  New  York,  etc,  R.  Co.,   (1906) 
(L.  ed.)  231. 


U.  8.  872,  97  S.  Ct.  72,  61  U.  a 


d.  Drainage. —  The  condemnation  of  property  under  the  power  of  emi- 
nent domain,  for  the  drainage  of  swamp  lands  for  agricultural  purposes 
purely,  and  beneficial  in  this  respect  to  the  community,  although  not 
intended  as  a  health  measure,  does  not  violate  the  due  process  of  law  clause 
of  the  Fourteenth  Amendment. 


Matter  of  Tuthill,  (1899)  36  App.  Div. 
492,  55  N.  Y.  &  657,  affirmed  (1900) 
163  N.  Y.  133,  57  N.  E.  303,  79  Am.  St. 
Rep.  574,  49  L.  R.  A.  781.  See  also  Bemis 
v.  Guirl  Drainage  Co.,  ( 1014 )  182  Ind.  36, 
105  N.  E.  496;  Pittsburgh,  etc.,  R.  Co.  t\ 
Hodge,  (1911)  175  Ind.  669,  94  N.  E. 
324;  State  t?.  Bugg,  (1909)  224  Mo.  537, 
123  S.  W.  827;  Soliah  v.  Cormack,  (1908) 
17  N.  D.  303,  117  N.  W.  126. 

The  taking  of  lands  for  the  construc- 
tion of  drains,  where  the  construction  will 
result  in  a  public  benefit,  promote  the 
public  health,  and  is  conducive  to  the 
general  welfare  of  the  community  in 
which  the  drains  are  located,  and  the 
assessing  of  the  lands  benefited  for  the 
costs  of  construction  and  keeping  the 
drains  in  repair,  is  a  proper  and  lawful 
exercise  of  the  power  of  eminent  domain, 
and  the  inherent  taxing  power  of  the 
state,  but  where  after  the  confirmation  of 
the  final  report  of  the  viewers,  and  its 
reference-  to  the  board  of  drainage  com- 
missioners, the  act  provides  no  remedy 
for  the  citizen  and  undertakes  to  deprive 
him  of  all  remedy  against  the  actions  of 
the  board  of  drainage  commissioners, 
after  that  time,  they  are  invalid,  as  de- 
priving the  citizen  of  the  equal  protection 
of  the  laws,  and  denying  to  him  a  rem- 
edy, in  due  course  of  law,  for  a  wrong 
done  to  him,  and  vesting  the  drainage 
board  with  arbitrary  power  over  his 
property.  Williams  v.  Wedding,  u915) 
165  Ky.  361,  176  S.  W.  1176. 

An  act  providing  that,  after  a  drainage 
district    is    created    and    organized    and 


bonds  voted,  the  commissioners'  court 
shall  levy  and  cause  to  be  assessed  and 
collected  taxes  upon  all  property  within 
the  drainage  district,  whether  real,  per- 
sonal, or  mixed,  or  otherwise,  sufficient  in 
amount  annually  to  pay  the  interest  on 
such  bonds  as  it  shall  fall  due,  together 
with  an  additional  amount  to  be  annually 
placed  in  a  sinking  fund  sufficient  to  dis- 
charge and  redeem  said  bonds  at  their 
maturity,  and  further  providing  by 
amendment  that  the  electors  voting  upon 
the  proposition  to  create  the  district  shall 
also  at  the  same  time  vote  upon  the  ques- 
tion of  issuing  bonds  and  the  levying  of 
the  tax  to  pay  them,  but  making  no  refer- 
ence in  the  act  to  special  benefits  to  the 
taxpayers  as  a  basis  for  the  levy  of  the 
tax,  and  providing  for  no  hearing  in 
order  to  determine  the  amount  of  such 
benefits,  is  not  violative  of  the  due  proc- 
ess of  law  clause  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States.  Wharton  County  Drain- 
age Dist.  No.  1  v.  Higbee,  (Tex.  Civ. 
App.  1012)    149  S.  W.  381. 

Where  the  owners  of  marshes  have 
availed  themselves  of  a  statutory  privi- 
lege to  combine  for  the  improvement  of 
the  same,  and  have  each  to  the  others 
incurred  the  obligation  to  keep  the 
meadow  banks  in  repair,  this  is  a  prop- 
erty right,  and  a  subsequent  statute  which 
makes  provision  for  absolving  an  owner 
or  part  of.  the  owners  from  such  an 
obligation  deprives  the  other  owner  or 
owners  of  property  without  due  process 
of  law.  Cox  p.  American  Dredging  Co., 
(1910)   80  N.  J.  L.  645,  77  Atl.  1025. 


e.  Irrigation  of  Land. —  A  statute  which  provides,  under  the  circum- 
stances stated  in  the  Act,  and  with  reference  to  the  peculiarities  which  exist 
in  that  state,  for  the  condemnation  of  the  land  of  one  individual  for  the 
purpose  of  allowing  another  individual  to  obtain  water  from  a  stream  in 
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which  he  has  an  interest,  to  irrigate  his  land,  which  otherwise  would  remain 
absolutely  valueless,  was  held  to  be  within  the  legislative  power  of  the  state. 


Clark  t\  Nash,  (1005)  198  U.  S.  369, 
26  S.  Ct.  676,  49  U.  &  (L.  ed.)  10S5, 
4  Ann.  Gas.  1171,  wherein  the  court  said: 
"  But  we  do  not  desire  to*  be  understood 
by  this  decision  as  approving  of  the  broad 
proposition  that  private  property  may  be 
taken  in  all  cases  where  the  taking  may 
promote  the  public  interest  and  tend  to 
develop  the  natural  resources  of  the  state. 
We  simply  say  that  in  this  particular 
case,  and  upon  the  facts  stated  in  the  find- 
ings of  the  court,  and  having  reference 
to  the  conditions  already  stated,  we  are 
of  opinion  that  the  use  is  a  public  one, 
although  the  taking  of  the  right  of  way 
is  for  the  purpose  simply  of  thereby  ob- 
taining the  water  for  an  individual,  where 
it  is  absolutely  necessary  to  enable  him  to 
make  any  use  whatever  of  his  land,  and 
which  will  be  valuable  and  fertile  only 
if  water  can  be  obtained.  Other  land- 
owners adjoining  the  defendant  in  error, 
.  if  any  there  are,  might  share  in  the  use 
of  the  water  by  themselves  taking  the 
same  proceedings  to  obtain  it,  and  we  do 
not  think  it  necessary,  in  order  to  hold 
the  use  to  be  a  public  one,  that  all  should 
join  in  the  same  proceeding  or  that  a 
company  should  be  formed  to  obtain  the 
water  which  the  individual  landowner 
might  then  obtain  his  portion  of  from 
the  company  by  paying  the  agreed  price, 
or  the  price  fixed  by  law.  The  rights  of 
a  riparian  owner  in  and  to  the  use  of  the 
water  flowing  by  his  land  are  not  the 
same  in  the  arid  and  mountainous  states 
of  the  West  that  they  are  in  the  states  of 
the  East.  These  rights  have  been  altered 
by  many  of  the  Western  states,  by  their 
constitutions  and  laws,  because  of  the 
totaUy  different  circumstances  in  which 
their  inhabitants  are  placed,  from  those 
that  exist  in  the  states  of  the  East,  and 
such  alterations  have  been  made  for  the 
very  purpose  of  thereby  contributing  to 
the  growth  and  prosperity  of  those  states 
arising  from  mining  and  the  cultivation 
of  an  otherwise  valueless  soil,  by  means 
of  irrigation.  This  court  must  recognize 
the  differences  of  climate  and  soil,  which 
render  necessary  these  different  laws  in 
the  states  so  situated." 


The  California  statute  providing  for  the 
irrigation  of  arid  lands  was  not  invalid 
as  a  deprivation  of  property  without  due 
process  of  law.  Fallbrook  Irrigation 
Dist.  c.  Bradley,  (189'6)  164  U.  S.  112, 
17  Sw  Ct.  56,  41  U.  S.  (L.  ed.)  369, 
wherein  the  court  said :  "  Irrigation  is 
not  so  different  from  the  reclamation  of 
swamps  as  to  require  the  application  of 
other  and  different  principles  to  the  case. 
The  fact  that  in  draining  swamp  lands 
it  is  a  necessity  to  drain  the  lands  of 
all  owners  which  are  similarly  situated, 
goes  only  to  the  extent  of  the  peculiarity 
of  situation  and  the  kind  of  land.  Some 
of  the  swamp  lands  may  not  be  nearly 
so  wet  and  worthless  as  some  others,  and 
yet  all  may  be  so  situated  as  to  be  bene- 
fited by  the  reclamation,  and  whether 
it  is  so  situated  or  not  must  be  a  ques- 
tion of  fact.  The  same  reasoning  applies 
to  land  which  is,  to  some  extent,  arid 
instead  of  wet.  Indeed,  the  general  prin- 
ciple that  arid  lands  may  be  provided  with 
water  and  the  cost  thereof  provided  for  by 
a  general  tax  or  by  an  assessment  for 
local  improvement  upon  the  lands  bene- 
fited seems  to  be  admitted  by  counsel' for 
appellees.  This  necessarily  assumes  the 
proposition  that  water  used  for  irriga- 
tion purposes  upon  lands  which  are  actu- 
ally arid  is  used  for  a  public  purpose, 
and  the  tax  to  pay  for  it  is  collected  for 
a  public  use,  and  the  assessment  upon 
lands  benefited  is  also  levied  for  a  public 
purpose.  Taking  all  the  facts  into  con- 
sideration, as  already  touched  upon,  we 
have  no  doubt  that  the  irrigation  of 
really  arid  lands  is  a  public  .purpose, 
and  the  water  thus  used  is  put  to  a 
public  use."  Reversing  (1895)  68  Fed. 
948. 

Legislation  establishing  drainage  dis- 
tricts does  not  deprive  the  persons  affected 
of  their  property  without  due  process  of 
law.  Such  legislation  is  a  valid  exercise 
of  the  police  power.  Baltimore,  etc.,  R. 
Co.  v.  North,  (1886)  103  Ind.  486,  3  K. 
E.  144. 


/.  Overflowing  Land  by  Erection  of  Milldam. —  Proceedings  raider  a 
state  statute  enacting  that  any  person  or  corporation  authorized  by  its 
charter  so  to  do,  may  erect  or  maintain  on  his  or  its  own  land  a  water  mill 
and  milldam  upon  any  stream  not  navigable  paying  to  the  owners  of  the 
land  flowed  the  damages  which,  upon  a  petition  filed  in  court  by  either 
party,  may  be  assessed  by  a  committee  or  by  a  jury  for  the  flowing  of  the 
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lands  to  the  depth  and  extent  to  which  they  may  or  can  be  flowed  by  the  dam, 
is  not  invalid  as  a  taking  of  private  property  for  private  use  and  without 
due  process  of  law.  Such  a  statute  is  clearly  valid  as  a  just  and  reasonable 
exercise  of  the  power  of  the  legislature,  having  regard  to  the  public  good  in 
a  general  sense,  as  well  as  to  the  rights  of  the  riparian  proprietors  to  erect 
mills  and  use  the  water  power  of  running  streams,  which,  without  some  such 
regulation,  could  not  be  beneficially  used. 

Head  ».  Amoskeag  Mfg.  Co.,  (1886)  enjoin  the  erection  until  the  damages, 
113  U.  S.  16,  5  S.  Ct.  441,  28  U.  8.  which,  if  they  exist  at  all,  must  he  very 
fL.  ed.)   880.  difficult  of  ascertainment,  shall  be  paid. 

See  also  Manigault  v.  Springs,  (1906)  And  also  Otis  Co.  t?.  Ludlow  Mfg.  Co., 
199  U.  a  473,  26  a  Ct.  127,  50  U.  S.  (1906)  201  U.  &  140,  26  S.  Ct.  363, 
(L.  ed.)  274,  wherein  the  court  said:  60  U.  S.  (Lu  ed.)  606,  in  which  case 
"  In  view  of  the  incidental  character  of  the  statute  does  not  provide  for  the 
the  damage  probably  resulting  to  plain-  taking  under  the  right  of  eminent 
tiff's  land  from  the  erection  of  this  dam,  domain  and  no  easement  or  title  of  any 
and  the  careful  provision  of  the  act  that  kind  is  gained  in  or  over  the  upper  land, 
the  defendants  shall  be  liable  for  such  but  the  owner  of  the  upper  land  is  en- 
damage, we  do  not  think,  at  least  in  the  titled  to  damages  that  may  be  occasioned 
absence  of  an  allegation  that  the  defend-  thereafter  and  from  time  to  time  by  the 
ants  are  financially  irresponsible,  that  a  overflow, 
court  of  equity  would  be  authorized  to 


g.  Lateral  Railroads  for  Mills  and  Mines. —  A  statute  which  author- 
izes the  owner  or  owners  of  mills  and  mines  to  construct  lateral  railroads 
not  exceeding  ten  miles  in  length,  and  to  locate  and  construct  the  same  to 
any  pther  railroad,  and  also  gives  the  power  of  eminent  domain,  is  not 
invalid  as  authorizing  the  condemnation  of  private  property  for  private 
purposes  as  a  lateral  road  built  under  the  authority  of  the  statute  would 
be  open  to  the  public  upon  equal  terms. 

Westport  Stone  Co.  p.  Thomas,  (1911)  176  Ind.  319,  94  N,  ,E.  406,  35  I*  R.  A. 
(IS.  8.)   646. 

fc.  Aerial  Bucket  Line  for  Mining. —  A  statute  which  authorizes  the 
condemnation  of  a  right  of  way  for  the  erection  of  an  aerial  bucket  line 
for  mining  is  valid. 

Strickley  v.   Highland  Boy  Gold  Min.  mines  upon  its  mountain  sides  and  the 

Co.,   (1906)  200  U.  S.  527,  26  S.  Ct.  301,  railways  in  the  valleys  below  should  not 

50  U.  9.   (L.  ed.)   581,  4  Ann.  Cas.  1174,  be  made  impossible  by  the  refusal  of  a 

'wherein  the  court  said :     "  In  the  opinion  private  owner  to  sell  the  right  to  icross 

of  the  legislature  and  the  supreme  court  his  land.    The  Constitution  of  the  Unitel 

of  Utah  the  public  welfare  of  that  state  States  does  not  require  us  to  say  that 

demands    that   aerial    lines    between    the  they  are  wrong." 

i.  Of  Water-power  to  Generate  Electricity. —  A  statute  authorizing 
the  condemnation  of  lands  and  water  sites  to  manufacture,  supply,  and  sell 
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to  the  public,  power  produced  by  water  as  a  motive  force,  provides  for  con- 
demnation for  a  public  use. 

Mt.  Vernon-Woodberry  Cotton  Duck  exercise  the  power  of  eminent  domain  for 
Co.  v,  Alabama  Interstate  Power  Co.,  the  purpose  of  developing  water  power, 
(1916)  240  U.  S.  30,  36  S.  Ct.  234,  60  is  valid.  Jones  r.  North  Georgia  Elec- 
U.  &  (I*  ed.)  507.  trie  Co.,    (1906)    125  Ga.  618,  54  S.  R 

85,  5  Ann.  Cas.  526,  6  L.  R.  A.   (N.  S.) 

A  statute  authorizing  a  corporation  to      122. 

Authorizing  sale  of  ampins  of  electric  power. —  The  provision  in  the  charter 
of  a  railroad  company,  granted  the  right  to  condemn  water  power  to  operate 
an  interurban  railway,  which  authorizes  the  sale  of  surplus  power,  is  not 
invalid  as  authorizing  condemnation  for  a  private  use. 

Hendersonville  Light,  etc.,  Co.  t\  Blue  Ridge  Interurban  R.  Co.,  (1917)  243  U.  S. 
663,  37  S.  Ct.  440,  61  U.  S.  (L.  ed.)  900. 

j.  For  Conveying  Oil  or  Gas. —  A  statute  authorizing  the  condemnation 
of  land  for  the  purpose  of  conveying  oil  or  gas,  and  constructing,  maintain- 
ing and  operating  necessary  pipe  lines,  machinery  and  appliances  used  in 
connection  therewith  is  not  unconstitutional  as  authorizing  the  taking  of 
private  property  for  other  than  public  use  and  in  violation  of  the  due 
process  clause. 

Calor  Oil,  etc.,  Co.  t>.  Withers,  (1911)  141  Ky.  489,  133  S.  W.  210. 

fc.  Question  op  Necessity. —  In  condemnation  proceedings  there,  is  no 
fundamental  right  secured  by  this  clause  to  have  the  question  of  compensa- 
tion and  necessity  both  passed  upon  by  one  and  the  same  jury.  In  many 
states  the  question  of  necessity  is  never  submitted  to  the  jury  which  passes 
upon  the  question  of  compensation.  It  is  either  settled  affirmatively  by  the 
legislature,  or  left  to  the  judgment  of  the  corporation  invested  with  the 
right  to  take  property  by  condemnation.  The  question  of  necessity  is  not 
one  of  judicial  character,  but  rather  one  for  determination  by  the  law- 
making branch  of  the  government. 

Backus  v.  Fort  St.  Union  Depot  Co.,  (1«98)  169  U.  S.  568,  18  Sw  Ct.  445,  42 
U.  8.   (I*  ed.)   853. 

I.  Opening  of  Streets  Benefiting  Railroad. —  A  municipal  corpora- 
tion, through  its  legislative  department,  was  about  to  vacate  a  certain  street 
within  its  corporate  limits  and  lay  out  in  lieu  thereof  another  street  for 
public  use.  To  do  this  it  was  necessary  to  take,  by  the  exercise  of  the  power 
of  eminent  domain,  a  part  of  certain  lands  belonging  to  the  complainant. 
It  was  alleged  by  the  complainant,  and  not  denied,  that  the  proposed  vaca- 
tion of  the  existing  street  would  greatly  benefit  a  railroad  company,  and 
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that  the  railroad  company  had  agreed  to  pay  all  the  expense  which  would 
arise  on  account  of  the  vacation  of  the  one  street  and  the  laying  out  of  the 
other.  It  was  held,  every  step  which  had  been  taken  by  the  common  council 
having  been  directly  in  accordance  with  the  requirements  of  the  charter 
concerning  the  vacation  and  laying  out  of  streets  by  the  municipality,  that 
the  complainant's  property  would  not  be  taken  without  due  process  of  law. 
The  promise  of  the  railroad  company  to  pay  such  expenses  as  the  proposed 
action  of  the  common  council  might  cause  did  not*  invalidate  such  acts  nor 
militate  in  any  degree  against  the  contention  that  the  lands  of  the  com- 
plainant were  to  be  taken  by  due  process  of  law. 

Barr    p.    New    Brunswick,     (1896)     67  a  street  to  be  opened  along  and  over  a 

Fed.  402,  appeal  dismissed  (1806)  72  Fed.  railroad  company's  right  of  way  and  fran- 

689,  on  the  ground  that  the  Circuit  Court  chise  by  which  the  ownership  and  control 

of  Appeals   had  not  jurisdiction  of  the  of  the  right  of  way  would  pass  to  the 

appeal.  city,  would  be  a  taking  of  property  with- 
out due  process  of  law.     Portland   Ry., 

Without  express  statutory  authority,  etc.,  Co.  *  Portland,  (1910)  181  Fed.  632. 
the  action  of  a  municipality  in  ordering 

m.  Expenses  op  Operating  Railroad  Increased  by  Opening  Streets. 
—  A  railroad  company  must  be  deemed  to  have  laid  its  tracks  within  the 
corporate  limits  of  a  city  subject  to  the  condition  that  new  streets  of  the 
city  might  be  opened  and  extended  from  time  to  time  across  its  tracks  as 
the  public  convenience  required,  and  under  such  restrictions  as  might  bo 
prescribed  by  statute.  The  value  to  the  railroad  company  of  that  which 
was  taken  from  it  is  the  difference  between  the  value  of  the  right  to  the 
exclusive  use  of  the  land  in  question  for  the  purposes  for  which  it  was 
being  used,  and  for  which  it  was  always  likely  to  be  used,  and  that  value 
after  the  city  acquired  the  privilege  of  participating  in  such  use  by  the 
opening  of  a  street  across  it,  leaving  the  railroad  tracks  untouched.  It  can- 
not recover  the  expenses  that  may  be  incurred  in  order  that  the  road  may 
be  safely  operated,  as  such  expenses  must  be  regarded  as  incidental  to  the 
exercise  of  the  police  powers  of  the  state. 

Chicago,  etc.,  R.  Co.  t>.  Chicago,  (1997)  166  U.  S.  265,  17  S.  Ct.  531,  41  U.  S. 
(Im  ed.)  970. 

The  necessity  to  erect  a  railway"  bridge  over  a  highway,  resulting  from  the 
adoption  of  a  municipal  ordinance  under  which  an  avenue  is  opened  as  a 
public  street  through  a  railroad  embankment,  does  not  entitle  the  railway 
company  to  be  reimbursed  for  the  cost  of  the  bridge. 

Cincinnati,  etc.,  R.  Co.  v.  Connersville,  subject  necessarily  to  the  condition  that 

( 1910)    218  U.   S.  336,  31   S.  Ct.  &3,  64  it  would  conform  at  its  own  expense  to 

LT.    S.    (L.  ed.)    1060,  20  Ann.  Cas.   1206.  any    regulations,   not   arbitrary   in    their 

the    court    saying:      "The   railway    com-  character,   as   to   the  opening   or   use  of 

pany  accepted  its  franchise  from  the  state,  streets,   which  had   for  their   object   the 
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safety  of  the  public,  or  the  promotion  of.  municipality,  when  proceeding  under  legu- 
the  public  convenience,  and  which  might,  lative  authority  —  within  whoae  limits 
from  time  to  time,  be  established  by  the      the   company's  business  was   conducted.1' 

ft.  Compelling  Lowering  or  Removing  Tunnel  Under  Navigable  River. 

—  A  judgment  requiring  a  railroad  company  to  lower  or  remove  a  tunnel 
under  a  navigable  river,  which  when  constructed  did  not  interfere  with 
navigation  but  which  at  present  obstructs  navigation  by  larger  vessels, 

.  does  not  impair  any  contract  obligation,  when  the  ordinance  under  which 
the  tunnel  was  constructed  contained  no  clause  or  provision  which  so 
restricted  the  power  of  the.  city  that  it  could  not  require  the  railroad  com- 
pany to  lower  or  remove  the  tunnel  when  the  public  interests,  as  involved 
in  the  unobstructed  navigation  of  the  river,  demanded  that  to  be  done. 

West  Chicago  St.  R.  Co.  v.  Illinois,  (1906>)  201  U.  &  506,  26  S.  Ct.  518,  50  U.  a 
(L.  ed.)  845. 

o.  Drainage  Work  Necessitating  Erection  of  New  Railroad  Bridge. 

—  The  work  of  drainage  commissioners  requiring  a  larger,  deeper,  and 
wider  channel,  and  necessitating  the  removal  of  an  existing  railroad  bridge, 
does  not  deprive  the  railroad  company  of  its  property  without  due  process 
of  law,  as  such  injury  is  only  incidental  to  the  exercise  of  the  police  power. 

Chicago,  etc.,  R.  Co.  v.  Illinois,  (1906)  widening  of  the  channel.    It  follows,  upon 

200  U.   S.  561,  26  S.  Ct.  341,  50  U.  S.  principles  of  justice,  that  while  the  ex- 

(L.  ed.)   596,  4  Ann.  Cas.   1175,  wherein  pense  attendant  upon  the  removal  of  the 

the  court  said :     "  The  Commissioners  de-  present  bridge  and  culvert  and  the  tim- 

mand,   however,   as   they  may   rightfully  hers  and  stones  placed  by  the  company 

do  in  the  public  interest,  a  larger,  deeper  in  the  creek,  as  well  as  the  expense  of 

and    wider    channel    in   order   to    accom-  the  erection  of  any  new  bridge  which  the 

modate  the  increased  volume  of  water  in  company  may  elect  to  construct  in  order 

the  creek  that  will  come  from  the  pro-  to  conform  to  the  plan  of  the  Commis- 

posed   plan   of  the   Commissioners.     But  si  oners,  should  be  borne  by  the  railway 

that  is  a  matter  which  concerns  the  pub-  company,    the   expense  attendant   merely 

lie,  not  the  railway  company.     The  duty  upon  the  removal  of  soil  in  order  to  en- 

of  the  company  will  end  when  it  removes  large,  deepen  and  widen  the  channel  must 

the  obstructions  which  it  has  placed  in  be  borne  by  the  District,1' 
the    way    of    enlarging,    deepening    and 

p.  For  Telegraph  Line  Over  Railroad  Right  op  Wat. —  A  ruling  that 
the  measure  of  damages  on  the  condemnation  of  the  right  of  way  of  a  rail- 
road company  by  a  telegraph  company  is  the  value  of  the  land  act- ally 
taken,  and  the  extent  to  which  the  use  of  the  right  of  way  by  the  railroad 
is  diminished  by  its  use  by  the  telegraph  company,  that  the  right  of  way 
has  no  general  market  value  for  other  uses  than  that  to  which  it  is  applied, 
and  that  peculiar  advantages  and  benefits  accruing  to  a  telegraph  company 
from  its  use  of  the  railroad's  right  of  way  cannot  be  considered  in  the 
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assessment  of  damages,  does  not  result  in  the  taking  of  property  without 
due  process  of  law. 

Western,  etc.,  R.  Co.  v.  Western  Union  right  of  way  of  a  railroad  company  when 
Tel.  Co.,  ( 1912)  138  Ga.  420,  75  S.  E.  there  is  provision  for  compensation. 
471,   42  L.   R.   A.    (N.   9.)    225.  Western  Union  Tel.  Co.  of  111.   v.  Louis-, 

ville,   etc.,   R.   Co.,    (1915)    270   111.    399, 

A  telegraph  company  may  be  permitted       110  K.  E.  583,  Ann.  Cas.  1917B  670. 
to  condemn  the  privilege  of  occupying  the 

q.  Providing  for  Hearing. —  A  statute  authorizing  the  condemnation  of 
property  and  the  opening  of  streets  which  declares  that  notice  of  such  con-  - 
damnation  proceedings,  describing  the  property  which  may  be  injuriously 
or  beneficially  affected,  and  fixing  a  date  for  hearing  remonstrances,  must 
be  given  by  publication  in  a  daily  newspaper  of  general  circulation  in  the 
city  once  each  week  for  two  weeks,  and  providing  for  a  hearing  of  remon- 
strances before  the  board  of  public  works  before  they  are  finally  passed 
upon,  does  not  deprive  the  owners  of  their  property  without  Jue  process 
of  law. 

Indianapolis  v.  Holt,    (1900)    155  Ind.  a  prescribed  opportunity  to  be  heard  upon 

222,  57  N.  E.  966,  988,  1100.  the  question  involved  therein.     Burns  »:  * 

Multnomah  R.  Co.,  (1883)   15  Fed.  183. 

A  state  cannot,  by  the  agency  of  either 
its    legislative    or    judicial    departments,  There  must  be  provision  for  a  hearing 

take  the  property  of  any  person,  for  the  on  the  assessment  of  damages  upon  the 

establishment  of  a  highway  or  other  pur-  condemnation  of  land  to  straighten  out  a 

pose,  "  without  due  process  of  law."    And  road.     Dodd  v.  Hart,    ( 1900)    8  Del.  Ch.  : 

this,  it  is  generally   agreed,   includes  at  448,  68  Atl.  397". 
least   legal  notice  of  the  proceeding  and 

r.  Trial  op  Adverse  Claim. —  The  construction  of  a  law  of  a  state  that 
it  is  competent  for  the  court  to  try  and  determine  in  a  condemnation  pro- 
ceeding an  advance  claim  to  an  interest  in  property  sought  to  be  con- 
demned, is  conclusive  on  the  Supreme  Courtof  the  United  States,  and  the 
entry  of  the  verdict  of  a  jury  as  to  the  amount  of  compensation  prior  to  the 
filing  of  written  findings  on  the  other  issues  does  not  lack  due  process. 

Hooker  t>.  Los  Angeles,  (1903)  188  U.  S.  319,  23  S.  Ct.  305,  47  U.  S.  (I/,  ed.)  487, 
63  L.  R.  A.  471. 

s.  Must  Be  Provision  for  Compensation —  (1)  In  General. —  When  the 
legislature  provides  for  the  actual  taking  and  appropriation  of  private 
property  for  public  uses,  its  authority  to  enact  such  a  regulation  rests  upon 
its  right  of  eminent  domain,  but  it  is  a  condition  precedent  to  the  exercise 
of  such  power  that  the  state  makes  provision  for  reasonable  compensation  to 
the  owner. 

Sweet  v.  Rechel,  (1805)  159  U.  8.  800,  Consolidated  Turnpike  Co.  *.  Norfolk, 
16  S.  Ct.  43,  40  U.  S.  (L.  ed.)  188,  etc.,  R.  Co.,  (1913)  228  U.  S.  326,  33 
affirming    (1900)    37  Fed.  333.     See  also       S.  Ct.  510,  57  U.  &  (L.  ed.)  867. 
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Due  process  of  law  requires  compensa- 
tion to  be  made  or  secured  to  the  owner 
when  private  property  is  taken  by  a  state 
or  under  its  authority  for  public  use. 
Norwood  v.  Baker,  (1898)  172  U.  &  277, 
19  S.  Ct.  187,  43  U.  8.  (L.  ed.)  443, 
affirming  Baker  v.  Norwood,  (1806)  74 
Fed.  997. 

A  statute  which  makes  ample  provision 
for  an  inquiry  as  to  an  assessment  of 
damages  for  taking  property  for  a  public 
use,  and  for  a  review  of  the  proceedings 
of  the  court  of  original  jurisdiction  by 
appeal  to  the  highest  court  of  the  state, 

?rovides  due  process  of  law.     Pearson  f?. 
ewdall,    (1877)    95  U.  8.  296,  24  U.  8. 
(Ll  ed.)   436. 

When  a  state  court  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  it 
was  under  a  duty  to  guard  and  protect 
the  constitutional  rights  of  the  parties, 
and  the  final  judgment  should  not  be  held 
to  be  in  violation  of  due  process  of  law 
enjoined  by  this  amendment,  unless  by  its 
rulings  upon  questions  of  law  a  party  was 
prevented  from  obtaining  substantially 
any  compensation  for  property  taken  for 
a  public  use.  Chicago,  etc.,  R.  Co.  v. 
Chicago,  (1897)  166  U.  S.  247,  17  S.  Ct 
581,  41  U.  8.   (L.  ed.)    979. 

A  statute  which  authorizes  a  city  to 
adopt  a  plan  of  city  streets  and  to  locate 
and  ordain  them  to  be  plotted  streets,  and 
provides  that,  when  streets  so  laid  out 
come  to  be  opened,  the  property  owner 
shall  not  be  compensated  for  the  value  of 
any  buildings  or  other  improvements 
which  he  shall  have  erected  within  the 
lines  of  the  plotted  streets  after  such 
plotting,  of  which  he  shall  have  notice, 
does  not  deprive  the  owner  of  property 
without  due  process  of  law.  Harrison  v. 
Philadelphia,    (1914)    21?    Fed.    107. 

Widening  streets  by  condemnation. — 
The  statutes  of  New  York  relative  to  the 
exercise  of  the  power  of  eminent  domain 
by  the  city  of  New  York  and  a  statute 
providing  for  the  widening  of  a  certain 
street,  do  not  operate  to  take  property 
without  due  process  of  law,  since  these 
statutes,  taken  as  a  whole,  provide  a  sure 
method  of  compensation  to  the  owner  of 
the  property  from  the  moment  the  prop- 


erty vests  in  the  city,  and  any  election 
by  the  city  to  recede  must  be  exercised 
before  its  title  vests.  Browning  t>.  Collis, 
(1897)   21  Misc.  165,  47  N.  Y.  &  76. 

The  closing  of  part  of  a  street  in  such 
a  manner  as  to  form  a  cul  de  sac  and  to 
deprive  an  owner  of  property  abutting  on 
the  street  of  a  private  right  of  access  in 
both  directions,  without  making  ■  com- 
pensation to  such  owner,  is  a  deprivation 
of  a  property  right.  Oler  i\  Pittsburgh, 
etc.,  R.  Co.,  (1916)  184  Ind.  431,  111  N. 
E.  619. 

The  rights  of  an  electric  company  in  the 
waters  of  a  stream  cannot  be  impaired 
by  the  appropriation  of  the  waters  on  the 
part  of  a  city,  without  provision  for 
adequate  compensation.  Cuyahoga  River 
Power  Co.  *.  Akron,  (1916)  240  U.  & 
462,  36  8.  Ct.  402,  60  U.  8.  (L.  ed.)   743. 

Reference  to  Fifth  Amendment. —  In 
the  taking  of  private  property  for  public 
use,  due  process  of  law  requires  that  com- 
pensation shall  be  made  to  the  owner  for 
the  property  so  appropriated.  The  Fifth 
Amendment,  operating  only  as  a  limita- 
tion upon  the  powers  of  the  general  gov- 
ernment, fell  short  of  giving  to  the  citizen 
the  full  protection  to  which  he  was  en- 
titled in  respect  to  his  life,  liberty,  and 
property  so  far  as  state  action  was  con- 
cerned. It  imposed  no  prohibition  or  lim- 
itation upon  the  power  and  authority  of 
the  state  in  dealing  with  the  life,  liberty, 
and  property  of  the  citizen.  They  were 
left  to  the  restraints  of  their  several  con- 
stitutions and  respective  laws  on  these 
subjects.  So  far  as  the  states  were  con- 
cerned, citizens  of  the  United  States  were 
thus  left  without  adequate  protection  and 
security  in  their  persons  and  property. 
The  Fourteenth  Amendment  was  adopted 
to  remedy  and  correct  this  defect  in  the 
supreme  organic  law  of  the  land.  It  in- 
volves no  forced  or  unreasonable  construc- 
tion to  hold  that  this  Fourteenth  Amend- 
ment, as  applied  to  the  appropriation  of 
private  property  for  public  uses,  was 
clearly  intended  to  place  the  same  limita- 
tion upon  the  power  of  the  states  which 
the  Fifth  Amendment  had  placed  upon 
the  authority  of  the  federal  government. 
Scott  v.  Toledo,   (1888)   36  Fed.  392. 


(2)  In  Exercise  of  Police  Power. —  "  The  constitutional  requirement  of 
due  process  of  law,  which  embraces  compensation  for  private  property  taken 
for  public  use,  applies  in  every  case  of  the  exertion  of  governmental  power. 
If  in  the  execution  of  any  power,  no  matter  what  it  is,  the  government, 
Federal  or  state,  finds  it  necessary  to  take  private  property  for  public  use, 
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it  must  obey  the  constitutional  injunction  to  make  or  secure  just  compensa- 
tion to  the  owner. ' ' 

Chicago,  etc.,  R.  Co.  v.  Illinois,  (1906)  200  U.  S.  561,  26  8.  Ct.  Ml,  60  U.  S.  (L. 
ed.)   596.  4  Ann.  Cas.  1175. 

If  the  state  has  provided  adequate  machinery  for  the  ascertainment  of  com- 
pensation, upon  notice  and  hearing,  and  the  record  discloses  no  ruling  of 
law  which  prevented  compensation  to  the  owner  for  the  property  taken, 
there  is  no  lack  of  due  process.  The  determination  of  the  amount  of  com- 
pensation does  not  present  any  federal  question. 

Appleby  v.  Buffalo,    (1911)    221   U.  S.  owned  land  adjacent  to  the  river,  which 

524,  31  S.  Ot.  699,  55  U.  S.  (L.  ed.)   838,  had  been  sold  off,  and  the  only  remaining 

holding  that   the   allowance   of   nominal  title  was  in  the  lands  covered  by  the  river, 

damages  for  taking  the  bed  of  a  navigable  does  not  deny  due  process  of  law. 
stream    when    thi»    owner    had    formerly 

"  If  the  injury  complained  of  is  only  incidental  to  the  legitimate  exercise 

of  governmental  powers  for  the  public  good,  then  there  is  no  taking  of 

property  for  the  public  use,  and  a  right  to  compensation,  on  account  of  such 

injury,  does  not  attach  under  the  Constitution." 

Chicago,  etc.,  R.  Co.  r.  Illinois,  (1906)       Roman  Catholic  Church  v.  Pennsylvania 
200  17.   S.   561,  26  S.   Ct.   341,  50  U.   S.       R.  Co.,  (1913)   207  Fed.  897. 
(L.  ed.)   596,  4  Ann.  Cas.  1176.     See  also 

When  there  is  no  evidence  of  the  damage  to  property  resulting  from  adja- 
cent construction  work,  the  owner  has  not  been  deprived  of  property  with- 
out due  process  of  law  by  the  refusal  of  the  court  to  give  certain  instructions 
which  could  properly  be  given  only  upon  some  such  evidence. 

Brand  v.  Union  El.  R.  Co.,  (1915)  238  U.  S.  586,  36  S.  Ct.  846,  50  TJ.  &  (L.  ed.) 
1471. 

(3)  Nominal  Compensation. —  Where  the  state  court,  expressly  recogniz- 
ing the  right  of  recovery  for  any  substantial  damage  in  a  particular  case, 
found,  as  matter  of  fact,  that  none  had  been  shown  by  the  proof,  and  con- 
sequently only  a  nominal  sum  could  be  recovered,  no  federal  question  is 
presented. 

Provo  Bench  Canal,  etc.,  Co.  v.  Tanner,  (1915)  230  U.  S.  323,  36  a  Ct.  101,  60 
U.  S.   (L.  ed.)  307. 

(4)  Mistake  of  Law. —  "  When  property  is  taken  by  eminent  domain  it 

equally  is  recognized  that  there  must  be  something  more  than  an  ordinary 

honest  mistake  of  law  in  the  proceedings  for  compensation  before  a 

party  can  make  out  that  the  state  has  deprived  him  of  his  property 

unconstitutionally. ' ' 

MoGovern  r.  New  York,  (1913)  220  U.  S.  363,  33  S.  Ct.  876,  57  U.  S.  (L.  ed.)  1228, 
46L.B.A.  (N.  &.)  391. 
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(5)  Value  to  Owner. —  When  a  number  of  contiguous  tracts  are  taken 
under  eminent  domain,  the  owner  of  one  tract  is  entitled  to  be  paid  only 
for  what  was  taken  from  him  as  the  titles  stood,  and  not  at  an  increased 
value  of  the  land  as  part  of  the  aggregation. 

McGovern  v.  New  York,  (1913)  229  U.  8.  363,  33  8.  Ot  876,  57  U.  a  (L.  ed.)  1228, 
46  L.  R.  A.  (N.  S.)  391. 

(6)  Persons  Owning  Different  Interests. —  An  owner  in  fee,  one  having 
an  easement  of  way,  light,  and  air  over  the  land,  and  one  holding  a  mortgage 
thereon  subject  to  the  easement,  cannot  unite  their  interests  and  recover 
full  value  of  the  land  taken  considered  as  an  unrestricted  fee. 

Boston  Chamber  of  Commerce  t\  Bos-  an  unencumbered  whole.  It  merely  re- 
ton,  (1910)  217  U.  S.  189,  30  S.  Ct.  459,  quires  that-  an  owner  of  property  taken 
54  U.  S.  (L.  ed.)  725,  the  court  saying:  should  be  paid  for  what  is  taken  from 
"  But  the  Constitution  does  not  require  a  him.  It  deals  with  persons,  not  with 
disregard  of  the  mode  of  ownership  —  of  tracts  of  land.  And  the  question  is  what 
the  state  of  the  title.  It  does  not  re-  has  the  owner  lost,  not  what  has  the 
quire  a  parcel  of  land  to  be  valued  as  an  taker  gained." 
unencumbered  whole  when  it  is  not  held  as 

(7)  Value  of  Improvements  Made  by  Taker. —  When  a  railroad  company 
had  entered  upon  land  under  color  of  right  and  had  placed  and  erected 
improvements  thereon  before  condemnation  proceedings  were  begun,  refusal 
to  make  the  railroad  company  pay  the  added  value  of  the  land  due  to  such 
improvements,  does  not  deprive  the  owner  of  property  without  due  process 
of  law. 

New    River,    etc.,   R.    Co.    v.    Honaker,  later   condemn  the  interest  and   title  of 

(1916)    119  Va.  641,  89  S.  E.  960,  Ann.  the  mortgagee  without  being  required  to 

Cas.  1917C  132.  pay    more   than   the   value   of   the    land 

without  the  improvements  placed  thereon 

The  rule  that  when  a  corporation  pos-  with  intent  to  secure  the  entire  title,  does 

sessing  the  right  of  eminent  domain  en-  not  deny   the   mortgagee  due   process  of 

tors  upon  lands  necessary  for  its  public  law.     Consolidated  Turnpike  Co.  v.  Nor- 

pur poses,  under  the  deed  of  a  mortgagor  folk,  etc.,  R.  Co.,   (1913)    228  U.  S.  596, 

in  possession,  and  places  permanent  im-  33  S.  Ct.  605,  57  U.  S.    (L.  ed.)    982. 
provements  thereon  in  good  faith,  it  may 

(8)  Judgment  Without  Compensation  Secured  Invalid. —  A  judgment  of 
a  state  court,  even  if  it  be  authorized  by  statute,  whereby  private  property 
is  taken  for  the  state  or  under  its  direction  for  public  use,  without  compen- 
sation made  or  secured  to  the  owner,  is,  upon  principle  and  authority,  want- 
ing in  the  due  process  of  law  required  by  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  the  affirmance  of  such  judgment 
by  the  highest  court  of  the  state  is  a  denial  by  that  state  of  a  right  secured 
to  the  owner  by  that  instrument. 

Olr'^ago,  etc.,  R.  Co.  v.  Chicago,  (1897)  "Due  process  of  law,  as  applied  to  ju- 
166  I*.  S.  241,  17  S.  Ct.  581,  41  U.  S.  dicial  proceedings  instituted  for  the  tak- 
(L.    ed.)    979,    wherein    the    court    said:       ing   of   private   property    for   public   use, 
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means  such  process  as  recognizes  the  right  owner,  even  if  he  be  admitted  to  defend, 

of  the   owner  to  be  compensated   if   his  cannot  convert  the  process  used  into  due 

property  be  wrested  from  him  and  trans-  process  of  law,  if  the  necessary  result  be 

ferred  to  the  public.     The  mere  form  of  to  deprive   him  of  his  property  without 

the    proceeding    instituted    against    the  compensation." 

(9)  May  Authorize  Possession  Before  Determination  of  Amount. —  It  is 
not  beyond  the  power  of  a  state  in  condemnation  cases  to  authorize  the 
taking  of  possession  prior  to  the  final  determination  of  the  amount  of  com- 
pensation and  payment  thereof  if  adequate  provision  for  compensation  is 
made. 

Backus  v.   Fort   St.   Union  Depot  Co.,  "It  is  consistent  with  due  process  of 

(1808)  169  U.  S.  568,  18  S.  Ct.  445,  42  law  for  a  court  to  decree  the  actual  de- 
U.  S.  (L.  ed.)  853.  See  also  Kaw  Valley  struct  ion  of  property  under  a  statute  of 
Drainage  Dist.  r.  Metropolitan  Water  eminent  domain  by  which  the  state  takes 
Co.,  (1911)   186  Fed.  316.  certain  rights  in  it,  making  provision  for 

compensation  only  by  giving  the  owners 
A  statute  providing  an  alternative  a  right  of  action  against  a  city  for  their 
method  to  condemn  an  easement  or  right  damages,  while  the  city,  which  had  no 
of  way  less  than  a  fee  for  a  natural  gas  part  in  the  taking,  denies  the  validity 
pipe  line  according  to  a  plan  attached  to  of  the  provision  for  compensation,  upon 
a  bond  tendered  the  owner  showing  the  which  the  validity  of  the  taking  depends, 
route  of  its  proposed  pipe  line  through  and  refuses  to  pay  any  damages  unless 
his  lands,  is  valid.  Carnegie  Natural  and  until  it  is  held  liable  therefor  in  an- 
Gaa  Co.  v.  Swiger,  (1913)  72  W.  Va.  567,  other  proceeding,  which  is  yet  undeter- 
79  S.  E.  3,  46  L.  R.  A.  (N.  S.)  1073.  mined."    Williams  v.  Parker,  (1903)   188 

U.  S.  502,  23  S.  Ct.  440,  47  U.  S.  (I*,  ed.) 

559. 

(10)  Tribunal  to  Assess  Compensation — (a)  In  General— Where  pri- 
vate property  is  taken  for  public  purposes  the  legislature  cannot  fix  the 
compensation  or  determine  in  what  it  shall  consist,  or  prescribe  the  rules 
and  principles  upon  which  it  shall  be  computed.  When  a  taking  has  been 
ordered  the  question  of  compensation  is  judicial,  not  legislative. 

Newburyport  Water  Co.  v.  Newburyport,   (1900)    103  Fed.  586. 

By  commissioners  or  jury — In  condemnation  proceedings  there  is  due 
process  of  law  when  provision  is  made  for  an  inquiry  as  to  the  amount  of 
compensation  in  some  appropriate  way  before  some  properly  constituted 
tribunal.  It  is  within  the  power  of  the  state  to  provide  .that  the  amount 
shall  be  determined  in  the  first  instance  by  commissioners,  subject  to  an 
appeal  to  the  courts  for  trial  in  the  ordinary  way,  or  it  may  provide  that 
the  question  shall  be  settled  by  a  sheriff's  jury,  as  it  was  constituted  at 
common  law,  without  the  presence  of  a  trial  judge. 

Backus   I?.   Fort  St.   Union   Depot   Co.,  damages  be  made  by  a  jury.     Such  order 

(1808)    169  U.  S.  569,  18  S.  Ct.  445,  42  may  be  made  by  commissioners,  at  least 

IT.  S.  (L.  ed.)  853.  where  there  is  provision  for  a  review  of 

their    proceedings    in    the    courts.      Long 

In  a  proceeding  by  a  municipal  corpora-  Island    Water-Supply    Co.    v.    Brooklyn, 

tion   to  condemn  a  water  supply  system,  (1897)    166  U.  S.  694,  17  8.  Ct.  718,  41 

it  is  not  essential  that  the  assessment  of  U.  S.  (L.  ed.)  1165. 
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(b)  Making  Findings  of  Pact  by  Triers  FinaL —  In  proceedings  by  a  munici- 
pal corporation  to  condemn  a  water  supply  system  there  is  no  denial  of 
due  process  of  law  in  making  the  findings  of  fact  by  the  triers  of  fact, 
whether  commissioners  or  a  jury,  final  as  to  such  facts,  and  leaving  open 
to  the  courts  simply  the  inquiry  as  to  whether  there  was  any  erroneous 
basis  adopted  by  the  triers  in  their  appraisal,  or  other  errors  in  their 
proceedings. 

Long  Island  Water-Supply  Co.  *,  Brooklyn,  (1897)  166  U.  8.  605,  17  S.  Ot  718, 
41  U.  a   (L.  ed.)    1165. 

(11)  Bight  of  Ejectment  Against  State  Officers. —  When  the  state  has 
appropriated  and  taken  possession  of  land  without  making  compensation 
to  a  person  having  an  interest  therein,  he  may  maintain  ejectment  against 
the  officers  of  the  state  in  possession  thereof. 

Weyler  v.  Gibson,   (1909)   110  Md.  636,  73  Atl.  261,  17  Ann.  Gas.  731. 

42.  Regulating  Pursuit  of  Occupations  —  a.  Practice  of  Medicine— 
(1)  In  General. —  A  state  statute  requires  every  practitioner  of  medicine 
to  obtain  a  certificate  from  the  state  board  of  health,  and,  among  other 
alternative  qualifications,  to  show  that  he  has  practiced  medicine  in  the 
state  continuously  for  a  period  of  ten  years  prior  to  a  specified  time.  No 
one  has  a  right  to  practice  medicine  without  having  the  necessary  qualifica- 
tion of  learning  and  skill,  and  one  who,  at  the  time  of  the. passage  of  the 
Act,  had  been  practicing  six  years  was  not  deprived  by  the  statute  of  his 
right  and  estate  in  his  profession  without  due  process  of  law. 

Dent  17.  West  Virginia,   (1889)    129  U.  tice  of  medicine  and  punishing  those  who 

8.  114,  9  8.  Ct.  231,  32  U.  8.    (L.  ed.)  attempt  to  engage  therein  in  defiance  of 

623.    See  also  State  v.  Tucker,  (1912)  102  such  statutory  provisions  is  not  open  to 

Miss.  517,  59  So.  826;   State  r.  Evertz,  question."      Reetz    t>.    Michigan,     (1903) 

(Mo.  App.  1916)   181  8.  W.  1055.  188  U.  8.  506,  23  8.  Ct.  390,  47  U.  S.  (I-. 

ed.)  563.    See  also  Parks  v.  State,  (1902) 

A  person  prosecuted  for  the  offense  of  159  Ind.  217,  64  N.  £.  862,  59  L  R.  A. 

practising  medicine  without  a  license  has  190;  Driscoll  i\  Com.,  (1892)  93  Ey.  393, 

not  been  deprived  gf  due  process  of  law  20  8.  W.  431 ;  Craig  *.  Board  of  Medical 

bv  failure  to  give  him  the  statutory  no-  Examiners,    (1892)    12  Mont.  208,  29  8. 

tice  to  physicians  practising  in  the  state  W.  532;  In  re  Campbell,  (1901)   197  Pa. 

without  being  legally  registered,  when  the  St.    582,    47    Atl.    860;    Com.    v.    Finn, 

state  court  held  that  the  provisions  mak-  (1899)    11  Pa.  Super.  Ct.  620;  People  v. 

ing  it  a  misdemeanor  to  practice  with-  Hasbrouck,  (1895)    11  Utah  306,  39  Pac 

out  license  are  independent  of  such  statu-  918;  State  r.  Carey,  (1892)  4  Wash.  424. 

tory  notice,  and  the  accused  has  had  a  30  Pac.   729;    State  v.   Currens,    (1901) 

trial  before  a  court  and  jury  under  the  HI  Wis.  433,  87  N.  W.  561,  56  L.  IL  A. 

orderly  and  prescribed  forms  of  law.    Wat-  252. 
son  v.  Maryland,    (1910)    218  U.  S.   173, 

30  8.  Ct.  644,  54  U.  S.  (L.  ed.)  987.  Revoking  certificate  to  practice   medi- 
cine. -A  Rhode  Island  statute  providing 

"  The  power  of  a  state  to  make  reason-  that  "  the  state  board  of  health  may  re- 
able  provisions  for  determining  the  quali-  fuse  to  issue  the  certificate  provided  for 
ficationB  of  those  engaging  in  the  prac-  in  cection  three  of  this  chapter  to  aay 
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individual  guilty  of  grossly  unprofessional 
conduct  of  a  character  likely  to  deceive 
or  defraud  the  public,  and  it  may  after 
due  notice  and  hearing  revoke  such  cer- 
tificates for  like  cause.  In  all  cases  of 
refusal  or  revocation,  the  applicant  may 
appeal  to  the  appellate  division  of  the 
Supreme  Court,  which  may  affirm  or  over- 
rule the  decision  of  the  board,"  does  not 
deprive  any  person  of  due  process  of  law 
as  a  full  and  impartial  trial  before  the 
highest  tribunal  of  the  state  is  provided 
after  due  notice  upon  charges  specifying 
the  grounds  of  complaint  according  to 
the  law  of  the  land.  State  Board  of 
Health  v.  Roy,  (1901)  22  R.  I.  539,  48 
Atl.  802.  See  also  Mathews  v.  Hedlund, 
(1908)  82  Neb.  825,  119  N.  W.  17. 


A  statute  which  authorizes  the  state 
board  of  health  to  revoke  a  license  to  prac- 
tice medicine  for  advertising  under  a 
name  other  than  his  own,  affords  due 
process  of  law.  People  r.  Apfelbaum, 
(1911)   251  111.  18,  95  N.  E.  995. 

A  Colorado  statute  authorizing  the 
state  board  of  medical  examiners  to  re- 
voke a  license  to  practice  medicine  upon 
the  ground  of  causing  the  publication  and 
circulation  of  an  advertisement  relative 
to  any  disease  of  the  sexual  organs,  is 
invalid  as  being  too  indefinite  and  arbi- 
trary. Chenoweth  v.  State  Board  of 
Medical  Examiners,  (1913)  57  Colo.  74, 
141  Pac.  132,  Ann.  Cas.  1M5D  1188,  51 
L.  R.  A.  (N.  S.)  958. 


(2)  Requiring  Physicians  to  Report  Contagious  Diseases. — A  municipal 
ordinance  providing  that  "  every  physician,  or  person  acting  as  such,  who 
shall  have  any  patient  within  the  limits  of  said  city  sick  with  small-pox  or 
varioloid,  or  other  infectious  or  pestilential  disease,  shall  forthwith  report 
the  fact  to  the  mayor,  or  to  the  clerk  of  the  board  of  health,  together  with 
the  name  of  such  patient  and  the  street  and  number  of  the  house  where  such 
patient  is  treated;  and  in  default  of  so  doing  shall  forfeit  and  pay  hot 
exceeding  fifty  dollars  for  each  and  eveiy  such  offense,"  is  not  invalid  as 
depriving  a  physician  of  his  time,  and  compelling  the  performance  of  labor, 
and  so  taking  his  liberty  and  property  without  due  process  of  law. 
State  <?.  Wordin,   (1888)    56  Conn.  224,  14  Atl.  801.   ' 

6.  Practice  op  Dentistry. — An  Act  providing  that  any  person  twenty- 
one  years  of  age  who  has  graduated  at,  and  holds  a  diploma  from,  a 
university  or  college  authorized  to  grant  diplomas  in  dental  surgery  by 
the  laws  of  any  one  of  the  United  States,  and  who  is  desirous  of  practicing 
dentistry  in  the  state,  may  be  examined  by  said  board  with  refer- 
ence to  qualifications,  and  after  passing:  an  examination  satisfactory  to  the 
board  shall  be  given  a  certificate,  and  that  "  any  graduate  of  a  regular  col- 
lege of  dentistry  may  at  the  discretion  of  tKe  examining  board  "  be  given  a 
certificate  without  examination,  is  not  repugnant  to  the  Fourteenth 
Amendment. 


State  v.  Knowles,  (1900)  90  Md.  646, 
45  Atl.  877,  49  L.  R.  A.  695.  See  also 
People  v.  Griswold,  (1914)  213  N.  Y.  92, 
106  N.  E.  929,  L.  R.  A.  1915D  538. 

A  statute  requiring  persons  to  obtain 
a  certificate  from  the  state  board  before 
engaging  in  the  practise  of  dentistry  does 
not  violate  this  clause  as  to  one  who  at 
the  time  of  the  enactment  of  the  statute 
was  a  nonresident  but  had  some  time  be- 


fore practiced  dentistry  in  the  state. 
State  v.  Rosenkrans,  (1910)  30  R.  I.  374, 
75  Atl.  491,  19  Ann.  Cas.  824. 

A  Minnesota  statute  providing  that  it 
shall  be  unlawful  for  any  person  to  prac- 
tice dentistry  in  the  state,  unless  he  shall 
first  have  obtained  a  certificate  of  regis- 
tration, and  filed  the  same,  or  a  certified 
copy  thereof,  with  the  clerk  of  the  Dis- 
trict Court  of  the  county  of  his  residence, 
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as  in  the  Act  afterwards   provided,  and  the  power  to  determine  the  good  standing 

for   a   board   of  examiners,    and   further  of  any  college  or  colleges  from  which  such 

providing  that  "  in   order   to  be  eligible  diplomas   may   have   been  granted/'   was 

'  for  such  examination,  such  person  shall  held  to  be  valid.     State  V.  Vandersluis, 

present  to  said  board  his  diploma  from  (1889)    42  Minn.   132,  43  N.  W.  789,  6 

some  dental  college  in  good  standing,  and  L.  R.  A.  119. 
shall    give    satisfactory    evidence    of    his 

rightful  possession  of  the  same:  provided,  A  Washington  statute  which  makes  the 
also,  that  the  board  may  in  its  discretion  possession  of  a  diploma  from  a  dental  col- 
admit  to  examination  such  other  persons  lege  in  good  standing  as  a  prerequisite  to 

•  as  shall  give  satisfactory  evidence  of  hav-  a   person's   right  to  an  examination   for 

ing  been  engaged  in  the  practice  of  den-  license,  is  valid.    State  ».  Littooy,  (1909) 

tistry  ten  years  prior  to  the  date  of  pas-  52  Wash.  87,  100  Pac  170,  17  Ann.  Cas. 

sage  of  this  Act.     Said  board  shall  have  292. 

c.  Practice  of  Osteopathy. — A  statute  establishing  a  board  of  medical 
examiners,  and  which  in  part  defines  a  person  who  shall  be  regarded  as 
practicing  medicine :  "  (2)  Or  who  shall  treat  or  offer  to  treat  any  disease 
or  disorder,  mental  or  physical,  or  any  physical  deformity  or  injury  by 
any  system  or  method  or  to  effect  cures  thereof  and  charge  therefor,  directly 
or  indirectly,  money  or  other  compensation,"  is  valid  as  applied  to  one  who 
.professes  to  practice  osteopathy. 

Collins  v.  Texas,  (1911)  223  U.  S.  288,  32  S.  Ct.  286,  56  U.  a  (L.  ed.)  43ft. 

d.  Practice  op  Pharmacy. — A  statute  which,  in  effect,  required  that 
every  person  keeping  a  pharmacy  store  or  shop  for  retailing,  compounding, 
and  dispensing  drugs,  medicines,  and  poisons  should  be  a  registered 
pharmacist,  or  have  in  hi§  employ  a  registered  pharmacist ;  and  that,  if  such 
keeper  permitted  the  vending  of  drugs,  medicines,  or  poisons  in  his  store  or 
place  of  business,  except  under  the  personal  supervision  of  a  registered 
pharmacist  or  registered  assistant  pharmacist,  then  he  should  be  liable  to  a 
penalty  of  fifty  dollars,  was  held  to  be  constitutional  as  a  valid  exercise  of 
the  powers  of  the  state. 

State    p.   Heinemann,    ( 1891 )    80   Wis.  of  a  registered  pharmacist,  while  in  towns, 

253,  49  N.  W.  818,  27  Am.  St.  Rep.  34.  cities  or  villages  of  less  than  &ve  hundred 

population  similar  acts  are  prohibited  ex- 

A  statute  which  prohibits  retailing  or  cept  by  a  registered  pharmacist  or  by  a 

dispensing  of  drugs   or  the   maintenance  registered  assistant  pharmacist,  does  not 

of  any  pharmacy  therefor,  in  any  town,  violate     this     clause.       State    v.     Evans, 

city,  or  village  having  five  hundred  popu-  (1907)    130  Wis.  381,  110  N.  W.  241. 
lation  or  more,  except  by  or  under  charge 

e.  Practice  of  Veterinary  Medicine  and  Surgery. —  In  Texas  an  Act 
to  regulate  the  practice  of  veterinary  medicine,  surgery  and  dentistry  and 
prohibiting  its  practice  except  under  certain  conditions  has  been  held  to 
be  clearly  within  the  proper  police  powers  of  the  state  and  not  invalid  as 
depriving  any  person  of  life,  liberty,  or  property  without  due  process  of 
law. 

Pistole  v.  State,   (1912)   68  Tex.  Crim.  217,  160  a  W.  618. 
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/.  Practice  op  Law. —  A  statute  regulating  the  practice  of  law  and 
authorizing  the  disbarment  of  an  attorney  found  guilty  of  the  offense  of 
barratry,  is  valid. 


State  r.  Rossman,  (1909)  53  Wash.  1, 
101  Pac.  357,  17  Ann.  Cas.  625,  21  L.  R. 
A.  (N.  S.)   821. 

A  statute  providing  that  "  any  officer, 
alderman,  or  councilman  of  any  munici- 
pality in  this  state  who  shall  act  as  the 
attorney  for  any  public  utility  corpora- 
tion doing  business  or  exercising  its  fran- 
chises in  the  corporate  limits  of  the  mu- 
nicipality, must,  on  conviction,  be  fined 
not  less  than  one  hundred  nor  more  than 


five  hundred  dollars,  and  may  also  be  sen- 
tenced to  hard  labor  for  not  less  than 
one  nor  more  than  three  months,** 
is  not  violative  of  the  Fourtevnt-i 
Amendment  of  the  Constitution  of 
the  United  States  on  the  ground  that  it 
discriminated  against  corporations  or 
placed  unreasonable  and  arbitrary  re- 
strictions upon  the  occupation  of  practic- 
ing law.  Boone  r.  State,  (1911)  170  Ala. 
57,  54  So.  109,  Ann.  Cas.  1912C  1065. 


g.  Architecture. — A  statute  prohibiting  any  person  from  practicing 
architecture  without  a  license,  is  valid  though  it  provides  that  nothing  con- 
tained in  the  act  shall  be  construed  to  prevent  any  person,  mechanic,  or 
builder  from  making  plans  and  specifications  for  or  supervising  the  erec- 
tion, enlargement,  or  alteration  of  any  building  that  is  to  be  constructed 
by  himaelf  or  his  employees. 

People  v.  Lower,  (1911)  251  111.  527,  96  N.  E.  346,  36  L.  R.  A.  (N.  8.)   1203. 


h.  Employment  Agency. —  Requiring  an  employment  agency  to  pay  a 
license  fee  of  twenty-five  dollars  per  annum  except  in  cities  over  two  hun- 
dred thousand  population,  where  it  is  one  hundred  dollars,  and  to  give  a 
bond  for  one  thousand  dollars,  which  license  may  be  revoked  by  the  Com- 
missioner of  Labor  for  cause,  does  not  deprive  such  agency  of  liberty  or 
property  without  due  process  of  law. 


Brazee  17.  Michigan,    (1916)    241  U.  S. 
340,  36  S.  Ct.  561,  60  U.  S.  (L.  ed.)  1034, 
Cas.   1917C   522. 


A  state  statute  which  declares  that  "  It 
shall  be  unlawful  for  any  employment 
agent,  his  representative,  or  any  other 
person  to  demand  or  receive  either  di- 
rectly or  indirectly  from  any  person  seek- 
ing employment,  or  from  any  person  in 
his  or  her  behalf,  any  remuneration  or 
fee  whatsoever  for  furnishing  him  or  her 


with  employment  or  with  information 
leading  thereto,"  is  valid.  Wiseman  v. 
Tanner,  (1914)  221  Fed.  694. 

Requiring  an  employment  agency  to  pay 
a  license  fee  of  two  hundred  dollars  and 
give  a  bond  for  one  thousand  dollars,  does 
not  deprive  such  agency  of  liberty  or  prop- 
erty without  due  process  of  law.  Price 
v.  People,  (1901)  193  111.  114,  61  N.  E. 
844,  86  Ann.  St.  Rep.  306,  55  L.  R.  A. 
588. 


i.  Detective  Agency. — A  municipal  ordinance  which  subjects  the  busi- 
ness of  a 'private  detective  or  detective  agency  to  police  supervision,  and 
provides  tnat  no  person  shall  carry  on  such  business  without  being  first 
recommended  by  the  board  of  police  commissioners,  and  taking  the  oath  q£ 
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a  city  detective  and  giving  bond,  does  not  offend  this  clause  of  the  Four- 
teenth Amendment. 

Lehon  r.  Atlanta,  (1916)  242  U.  S.  53,  37  a  a  70,  61  U.  &  (L.  edL)  145, 
affirming  (1915)   16  Ga.  App.  64,  84  S.  E.  608. 

j.  Undertakebs. — A  statute  requiring  the  examination  and  licensing  of 
undertakers,  is  valid  in  so  far  as  it  requires  that  the  applicant  for  license 
shall  be  possessed  of  skill  and  knowledge  in  undertaking,  as  well  as  a 
reasonable  knowledge  of  sanitation,  preservation  of  the  dead,  and  disinfec- 
tion, but  is  invalid  in  so  far  as  it  requires  that  he  shall  be  possessed  of  skill 
and  knowledge  in  the  business  of  embalming. 

State  p.  Rice,  (1911)  115  Md.  317,  80  ing  in  the  business  of  an  undertaker  to 
Atl.  1026,  Ann.  Cas,  1913A  1247,  36  be  a  licensed  embalmer,  is  valid.  Peo- 
L.  R.  A.  (N.  S.)  344.  pie  v.  Ringe,    (1910)    197  N.  Y.  143,  90 

N.  E.  451,  18  Ann.  Caa.  474,  27  L.  R.  A. 

A  statute  requiring  all  persons  engag-       (N.   8.)    528. 

fc.  Prohibiting  Drumming  on  Carrier's  Premisies. — A  statute  prohibit- 
ing drumming  and  soliciting  business  upon  railroad  trains  and  premises 
of  common  carriers,  is  valid. 

Williams  i\  Arkansas,  (1910)  217  U.  S.  79,  30  S.  Ct.  493,  54  U.  &  (L,  ed.)  673, 
18  Ann.  Caa.  865. 

I.  Prescribing  Qualifications  op  Pilots.— A  statute  declaring  a  pilot 
to  be  an  officer,  and  prescribing  the  qualifications  and  regulating  the 
appointment  of  pilots,  designed  to  protect  life  and  property  from  the  perils 
incident  to  navigation,  does  not  violate  the  due  process  of  law  clause  of  the 
Fourteenth  Amendment. 

Olaen  t\  Smith,  (Tex.  Civ.  App.  1902)  68  S.  W.  320. 

m.  Plumbing. — An  Act  requiring  plumbers  to  have  a  certificate  of  com- 
petency from  "  the  state  board  of  commissioners  of  practical  plumbing7 ' 
before  engaging  in  the  business  of  plumbing  does  not  deprive  any  person 
of  property  without  due  process  of  law. 

Singer  t?.  State,  (1890)  72  Md.  464,  19  Atl.  1044,  8  L.  R.  A.  551.  See  also  Com.  9. 
Beaulieu,  (1912)  213  Mass.  138,  99  N.  E.  956,  Ann.  Cas.  1913E  1080. 

n.  Loan  Business. — A  statute  regulating  the  business  of  making  loans 
on  pledges  of  personal  property,  chattel  mortgages,  or  assignment  of  salary 
or  wages,  and  requiring  the  payment  of  license  fees,  is  valid. 

Dunn  v.  Hoboken,  (1913)  85  N.  J.  L.  refuse  a  license  to  keep  a  hotel,  lodging 
79,  88  Atl.  1053.  house,  or  rooming  house,  and  providing 

that  "their  action  in  the  premises  shall 

A  statute  conferring  power  upon  the  be  final "  is  invalid  if  it  was  intended  to 
governing   body    of   a   city   to   grant   or      confer  arbitrary  power  upon  such  body, 
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but  is  valid  if  it  be  construed  to  mean  ceptible  of  two  constructions  under  one 

that  the  municipal  officers  can  use  a  rea-  of    which    it   would    be    unconstitutional 

sonable  administrative  discretion  in  regard  and  under  the   other  constitutional,   the 

to  the  granting  or  refusing  of  the  licenses  latter  is  to  be  preferred,  the  construction 

mentioned,  and  that  their  action  shall  be  last  above  hypothetically  stated  will  be 

final  in  the  sense  that  no  appeal  lies  to  placed  upon   the   clause   of  the   statute, 

any  other  body  or  court  for  the  purpose  Cutsinger    v.    Atlanta,    (1M4)     142    Ga. 

of  reviewing  their  action,  and  applying  555,  83  8.  E.  263,  Ann.  Ca*.  1916C  280, 

the   rule    that    where   a    statute    is   bus-  L.  R.  A.  1915B  1097.     . 

o.  Hotels.-~A  statute  providing  that  hotels  containing  more  than  fifty- 
rooms  shall,  in  case  of  fire,  give  notice  of  same  to  all  guests  and  inmates  at 
once  and  do  all  in  their  power  to  save  such  guests  and  inmates,  does  not 
deprive  such  a  hotel  of  due  process  of  law  in  failing  to  prescribe  any  fixed 
rule  of  conduct. 

Miller  v.  Strahl,  (1915)  239  U.  S.  426,  36  S.  Ct.  147,  60  U.  8.  (L.  ed.)  364,  affirming 
(1915)  97  Neb.  820,  161  N.  W.  962,  Ann.  Cas.  1W7A  141. 

p.  Livery  Stables. — A  municipal  ordinance  forbidding  the  conduct  of  a 
livery  stable  business  within  a  designated  area,  is  valid,  where  the  plead- 
ings filed  by  the  city  council  and  the  conclusions  of  the  state  court  nega- 
tived the  allegations  of  the  plaintiff  that  he  had  conducted  the  livery  stable 
business  for  fc.  long  time  in  the  same  location,  and  at  large  expense  for 
permanent  structures,  and  the  removal  to  another  location  would  be  very 
costly. 

Reinman  v.  Little  Bock,  (1915)  237  U.  S.  171,  35  &  Ot.  511,  59  U.  &  (I*  ed.)  900. 

q.  Dairies  and  Cow  Stables. — Vesting  in  a  municipal  assembly  the 
power  to  permit  the  erection  of  dairy  and  cow  stables  by  certain  persons, 
and  to  withhold  permission  from  one  who  had  previously  erected  and  used 
a  dairy  and  cow  stable,  is  not  a  deprivation  of  property  without  due  process 
of  law. 

Fisher  v.  St.  Louis,   (1904)    194  U.  8.  the  statute,  and  requiring  the  board  to 

369,  24  S.  Ct.  673,  48  U.  S.  (L.  ed.)  1018,  examine  the  cattle  and  premises  in  which 

affirming   (1902)    167  Mo.  657,  67  S.  W.  they  are  kept  at  least  once  annually  with- 

872,  99  Am.  St.  Rep.  614,  64  L.  R.  A.  out  notice  to  the  owner,  is  not  repugnant 

679.  .to  the  Fourteenth  Amendment  as  depriv- 
ing the   owner   of  a   right  without   due 

Regulation  of  dairymen  and  milkmen,  process  of  law.    State  v.  Broadbelt,  (1899) 

—A  statute  making  it  the  duty  of  dairy-  89  Md.  565,  43  Atl.  771,  73  Am.  St.  Rep. 

men  to  have  their  cattle  registered  with  201,  45  L.  R.  A.  433. 
a  "  live  stock  sanitary  board  "  created  by 

r.  Regulating  Admission  to  Places  of  Amusement. — A  statute  which 
requires  any  place  of  amusement  to  perform  its  engagement  to  the  public 
and  recognize  its  own  tickets  of  admission  in  the  hands  of  persons  entitled 
to  claim  the  benefits  of  the  statute,  as  applied  to  the  keeper  of  a  race  course, 
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does  not  deprive  the  association  of  any  property  rights  without  due  process 

of  law. 

Western  Turf  Assoc,  v.  Greenberg,  (1907)  204  U.  a  35&,  27  S.  Ct  384,  51  U.  8. 
(L.  ed.)  520. 

s.  Employment  of  Women  in  Places  of  Amusement. — A  statute  pro- 
viding that  "  no  female  person  shall  be  employed  in  any  capacity  in  any 
saloon,  beer  hall,  bar  room,  theatre,  or  place  of  amusement  where  intoxicate 
ing  liquors  are  sold  as  a  beverage,  and  any  person  or  corporation  convicted 
of  so  employing,  or  of  participating  in  so  employing,  any  such  female  per- 
son shall  be  fined  not  less  than  five  hundred  dollars;  and  any  person  so 
convicted  may  be  imprisoned  in  the  county  jail  for  a  period  of  not  less  than 
six  months,"  is  not  repugnant  to  the  Constitution  as  depriving  women  of 
freedom  in  their  choice  of  vocations,  and  making  it  unlawful  for  them  to 
engage  in  employment  which  is  lawful  for  men. 

In  re  Considine,   (1897)    83  Fed.  157. 

t.  Giving  Monopoly  to  Slaughter-house  Business. — A  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  or  slaughter  of 
animals  intended  for  food  within  the  city  of  New  Orleans  except  by  the 
corporation  thereby  created.  It  authorized  the  company  to  establish  and 
erect  within  certain  territorial  limits  therein  defined  one  or  more  stock- 
yards, stock-landings,  and  slaughter-houses,  and  imposed  upon  it  the  duty  of 
erecting  a  slaughter-house  of  a  eertain  capacity.  It  declared  that  the  com- 
pany should  have  the  sole  and  exclusive  privilege  of  conducting  and  carry- 
ing on  the  livestock  landing  and  slaughter-house  business  within  the  limits, 
and  privilege  granted  by  the  Act,  and  that  all  such  animals  should  be  landed 
at  the  stock-landings  and  slaughtered  at  the  slaughter-houses  of  the  com- 
pany and  nowhere  else.  It  was  held  that  the  restraint  imposed  upon  the 
exercise  of  their  trade  by  the  butchers  of  New  Orleans  was  not  a  deprivation 
of  property  within  the  meaning  of  this  provision. 

Slaughter-House  Oases,  (1872)   16  Wall.  81,  21  U.  S.  (Ll  ed.)  394. 

u  Declaring  Void  Any  Contract  Not  to  Engage  in  Certain  Business. 
—A  statute  which  provides  in  substance  that  all  agreements  not  to  engage 
in  any  avocation,  employment,  pursuit,  trade,  profession,  or  business,  except 
where  the  only  object  of  the  restraint  is  to  protect  the  vendee  or  transferee 
6f  a  trade,  pursuit,  avocation,  profession,  or  business,  or  the  good  will 
thereof,  sold  and  transferred  for  a  valuable  consideration  in  good  faith, 
shall  be  void  as  against  public  policy,  does  not  violate  this  clause. 

Grand  Union  Tea  Co.  t>.  Lewitsky,   (1908)    153  Mich.  244,  116  N.  W.  1090. 
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43.  As  Affecting  Conveyance  of  or  Title  to  Land  —  a.  Contracts 
foe  Sale  of  Land. — A  statute  providing  that  a  vendor  in  a  contract  for  the 
sale  of  land  shall  have  no  right  to  cancel,  terminate  or  declare  a  forfeiture 
of  the  contract  except  upon  thirty  days'  written  notice  to  the  vendee,  and 
that  the  latter  shall  have  thirty  days  after  service  of  such  notice  in  which  to 
perform  the  conditions  or  comply  with  the  provisions  upon  which  default 
shall  have  occurred,  as  applied  to  a  vendor  on  a  contract  made  in  that  state 
for  the  sale  of  land  in  another  state,  does  not  deprive  such  vendor  of  prop- 
erty without  due  process  of  law. 

Selover  a  Walsh,  (1912)  226  U.  S.  112,  son  employed  guilty  of  a  misdemeanor  and 

affirming  33  S.  Ct.  69,  57  U.  S.   (L.  ed.)  punishable     as    a    criminal.       Frank    L. 

146;  Walsh  t\  Selover,   (1909)    109  Minn.  Fisher  Co.  r.  Woods,    (1907)    187  N.  Y. 

136,  123  N.  W.  291.     See  also  Finnes  t>.  90,   79  N.   E.  836,    12  L.  R.  A.    (N.   S.) 

Selover,  (1911)   102  Minn.  334,  114  Minn.  707. 
339,  113  N.  W.  883,  131  N.  W.  371. 

Contracts    of    real   estate   brokers.—- A 

Requiring  authority  to  sell  real  estate  statute'  which  provides  "That  no  con- 
to  be  in  writing. — A  statute  declaring  that  tract  for  the  payment  of  any  sum  of 
"  any  person  who  shall  offer  for  sale  any  money,  or  thing  of  value,  as  and  for  a 
real  property  without  the  written  au-  commission  or  reward  for  the  finding  or 
thority  of  the  owner  of  such  property,  or  procuring,  by  one  person,  of  a  purchaser 
of  his  attorney  in  fact,  appointed  in  writ-  for  the  real  estate  of  another  shall  be 
ing,  or  of  a  person  who  has  made  a  writ-  valid,  unless  the  same  shall  be  in  writ- 
ten contract  for  the  purchase  of  such  prop-  ing,  signed  by  the  owner  of  such  real 
tery  with  the  owner  thereof,  shall  be  estate  or  his  legally  appointed  and  duly 
guilty  of  a  misdemeanor,"  is  invalid;  it  qualified  representatives,"  is  valid.  Sel- 
was  not  enacted  for  the  purpose  of  regu-  vage  v.  Talbott,  (1911)  175  Ind.  648,  95 
lating  the  business  of  brokerage,  or  as  a  N.  E.  114,  Ann.  Gas.  1913C  724,  33  L. 
statute  of  frauds,  and  instead  of  making  R.  A.  (N.  S.)  973. 
the  oral  contract  void,  it  makes  the  per- 

6.  Prohibiting  Ownership  of  Land  by  Non-resident  Aliens. — A  stat- 
ute prohibiting  the  ownership  of  real  estate  by  non-resident  aliens  is  not 
repugnant  to  this  Amendment. 

Toop  v.  Ulysses  Land  Co.,  (1915)  237  U.  S.  580,  35  &  Ct.  739,  59  U.  a  (L.  ed.) 
1127. 

c.  Restraining  Right  of  Alienation. — An  indirect  restraint  upon  the 
right  of  alienation  resulting  from  the  denial  of  the  probability  of  aliena- 
tion to  certain  classes  of  purchasers,  cannot  be  held  to  be  a  destruction  of 
the  power  to  alienate,  or  deprivation  of  a  vested  right,  violative  of  the  due 
process  clause  of  the  Fourteenth  Amendment  to  the  Federal  Constitution. 

Harris  v.  LouisviUe,   (1915)    165  Ky.  559,  177  a  W.  472,  Ann.  Cas.  1917B   14fl. 

d.  Cancellation  of  Lease  "from  State. — A  lessee  for  hydraulic  purposes 
in  the  public  waters  in  the  canals  of  the  state,  not  required  for  the  purposes 
of  navigation,  has  no  vested  rights  in  the  lease  when  the  laws  do  not  con- 
tain a  reservation  of  the  right  of  the  state  to  resume  the  privilege  whenever 
it  might  be  deemed  necessary  for  the  purposes  of  navigation,  and  cannot 
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successfully  claim  to  have  been  deprived  of  property  without  due  process  of 
law  by  a  grant  by  the  state  to  the  city  of  that  part  of  the  canal  for  a  public 
highway  and  sewerage  purposes. 

Fox  v.  Cincinnati,  (1881)   104  U.  &  734,  26  U.  &  (L.  ed.)  928. 

e.  Enforcing  State  Servitudes  or  Easements. —  The  provisions  of  this 
amendment  do  not  extend  to  and  override  public  rights,  existing  in  the 
form  of  servitudes  or  easements,  held  by  the  courts  of  a  state  to  be  valid 
under  the  constitution  and  laws  of  such  state.  The  subject-matter  of  such 
rights  and  regulations  falls  within  the  control  of  the  states,  and  the  pro- 
visions of  this  amendment  are  satisfied  if  the  state  law,  with  its  benefits  and 
its  obligations,  is  impartially  administered. 

Eldridge  r.  Trezevant,  (1896)   160  U.  S.  468,  16  S.  Ct.  346,  40  U.  S.   (L.  ed.)  490. 

/.  Riparian  Ownership  and  Rights. —  The  question  of  riparian  owner- 
ship and  rights  on  navigable  rivers  is  to  be  determined  by  state  law. 

St.  Anthony  Falls  Water-Power  Co.  v.  persons   does   not   deprive   such   riparian 

St.  Paul  Water  Com'rs,  (1897)   168  U.  8.  owners  of  property  without  due  process  of 

366,  18  S.  Ct.  157,  42  U.  S.   (L.  ed.)  497.  law,  under  the  rule  of  law  in  that  state 

that  where  the  bed  of  a  stream  is  public 

A  statute  which  authorises  a  municipal  property,   the   owners  of  land   bordering 

board  of  park  commissioners  to  improve  on  the  stream  have  no  title  to  the   ice 

the  banks  and  bed  of  a  river  which  abut  which  forms  thereon  as  incident  to  their 

any   public    street   or   ground,    so    as   to  ownership  of  the  banks.     Board  of  Park 

make    the    river    available    for    boating,  Com'rs  V.  Diamond  Ice  Co.,    (1905)    130 

skating  and  other  sports,  and  gives  such  la.  603,  105  N.  W.  203,  8  Ann.  Cas.  28, 

board   power   to   prohibit   the   taking   of  3  L.  R.  A.   (N.  S.)   1103. 
ice  therefrom  by  riparian  owners  or  other 

Diversion  of  water  by  riparian  owner. — A  state  statute  declaring  that  "  it 
shall  be  unlawful  for  any  person  or  corporation  to  transport  or  carry, 
through  pipes,  conduits,  ditches,  or  canals,  the  waters  of  any  fresh  water 
lake,  pond,  brook,  creek,  river,  or  stream  of  this  state  into  any  other  state, 
for  use  therein,' '  does  not  deprive  a  riparian  owner  of  any  property  rights. 

Hudson  County  Water  Co.  v.  McCarter,  apt  to  be  confined  to  somewhat  rudimen- 

(1908)   209  U.  S.  349,  28  S.  Ct.  529,  52  tary  wants,  and  there  are  benefits  from  a 

U.   S.    (L.   ed.)    828,    14   Ann.   Cas.   560,  great  river  that  might  escape  a  lawyer's 

wherein    the   court   said :      "  We    are   of  view.     But  the  state  is  not  required  to 

opinion,   further,  that  the  constitutional  submit  even  to  an  esthetic  analysis.    Any 

power  of  the  state  to  assist  that  its  nat-  analysis  may  be  inadequate.    It  finds  itself 

ural  advantages  shall  remain  unimpaired  in  possession  of  what  all  admit  to  be  a 

by  its  citizens  is  not  dependent  upon  any  great  public  good,  and  what  it  has  it  may 

nice  estimate   of   the   extent   of   present  keep  and  give  no  one  a  reason  for   its 

use   or    speculation   as   to   future   needs.  will.". 
The  legal  conception  of  the  necessary  is 

g.  EstabijISHIng  Harbor  Lines. —  Contemplated  action  of  harbor  line 
commissioners,  appointed  under  a  state  statute,  in  the  matter  of  establish- 
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ing  harbor  lines,  does  not  amount  to  a  deprivation  of  property  of  one  who 

claims  ownership  of  a  wharf  and  dock  on  the  abutting  property. 

Yealer  v.  Washington  Harbor  Line  Com'rs,  (1802)  146  U.  S.  664,  13  S.  Ot.  190, 
36  U.  S.   (L.  ed.)    1119. 

h.  Requiring  Registration  of  Title. — A  declaration  of  a  state  constitu- 
tion that  "  no  claim  of  title  or  right  to  land  which  issued  prior  to  the  thir- 
teenth day  of  November,  1835,  .  .  .  shall  ever  hereafter  .  .  .be 
used  as  evidence  in  any  of  the  courts  of  this  state,"  unless  it  had  been 
archived  in  the  general  land  office  or  recorded  in  the  county  in  which  the 
land  was  situated  at  the  time  of  record,  is  in  conflict  with  the  due  process 
of  law  clause  of  the  Federal  Constitution. 

Texas-Mexican  R.  Co.  t?.  Locke,   (1989)   74  Tex.  370,  12  S.  W.  80. 

t.  Torrens  Land  Registration. — A  statute  known  as  the  Torrens  system 
of  land  registration  is  not  invalid  in  that  it  fails  to  provide  for  an  affirmar 
tive  judgment  in  favor  of  a  defendant,  the  only  decree  permissible  being  one 
of  dismissal  in  case  the  court,  after  hearing,  finds  that  the  applicant  has  not 
title  proper  for  registration. 

People  v.  Crissman,  (1007)  41  Colo.  450,  92  Pac.  949. 

j.  Curing  Defective  Acknowledgment  op  Deed. — An  Act  validating  a 
deed  voidable  because  of  defective  probate  does  not  deprive  a  subsequent 
purchaser  of  any  property  right  without  due  process  of  law. 

Downs  v.  Blount,   (1909)    170  Fed.  15. 

*.  Legalizing  Invalid  Conveyance  of  Wife's  Interest  in  Land. — A 
statute  declaring  that  *  '  No  conveyance  of  real  estate  heretofore  made, 
wherein  the  husband  or  wife  conveyed  or  contracted  to  convey  the  inchoate 
right  of  dower  of  the  other  spouse,  acting  as  the  attorney  in  fact,  by  virtue 
of  a  power  of  attorney  executed  by  each  spouse,  such  power  of  attorney 
not  having  been  executed  as  a  part  of  a  contract  of  separation,  shall  be  held 
invalid,' '  is  itself  invalid  as  applied  to  a  conveyance  by  a  husband  executed 
by  him  for  himself  and  wife  under  a  power  of  attorney  from  her  which  at 
the  time  she  had  no  authority  to  make. 

Swart*  v.  Andrews,  {1008)   137  la.  261,  114  N.  W.  888,  126  Am.  St.  Rep.  285. 

I.  Eequiring  Trustee  to  Sell  to  Give  Bond. — A  statute  requiring  a 
trustee  to  file  a  bond  with  the  clerk  of  the  court  before  making  sale  of 
property,  and  declaring  that  no  sale  made  by  a  trustee  shall  be  valid  or  pass 
any  title  until  such  bond  shall  be  filed  and  approved,  is  valid. 

Cumminga  v.  Wildman,   (1911)    116  Md.  307,  81  All.  610. 
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m.  Basements  of  Light  and  Air. —  When  a  person  has  acquired  title  to 
property,  subsequent  to  judicial  decisions  of  the  state  assuring  him  that  his 
easements  of  light  and  air  were  secured  by  contract,  such  rights  are  prop- 
erty rights  within  the  meaning  of  the  Constitution,  and  cannot  be  taken 
away  from  him  without  payment  of  compensation  by  statute  sustained  by 
a  change  of  ruling  by  the  state  courts. 

Muhlker  v.  New  York,  etc.,  R.  Oo.,  (1905)   197  U.  S.  570,  25  S.  Ct.  522. 

n.  Barbing  Remainders  and  Reversions —  The  rights  of  remaindermen 
in  real  estate,  whether  vested  or  contingent,  are  property  rights  which 
cannot  be  cut  off  by  retroactive  legislation  without  the  consent  of  the 
remaindermen,  and  a  statute  which  attempts  to  authorize  the  barring  of 
equitable  estates  tail  and  all  remainders  and  reversions  expectant  thereon 
created  and  in  existence  prior  to  the  passage  thereof,  is  void. 

Green  v.  Edwards,  (1910)  31  E.  I.  1,  77  AtL  1«8,  Ann!  Cas.  1912B  41. 

o.  Forfeiture  of  Lands  for  Nontenantry. — A  state  constitution  pro- 
viding for  the  forfeiture  of  lands  for  nontenantry  thereof  for  five  succes- 
sive years  does  not  violate  the  due  process  of  law  clause  of  the  Fourteenth 
Amendment 

State  p.  Swann,  (1899)  46  W.  Va.  128,  33  S.  E.  80. 

p.  Prohibiting  Action  to  Try  Title  Pending  Possessory  Action. — A 
statute  providing  that  "  He  who  is  sued  in  a  possessory  action  cannot  bring 
a  petitory  action  until  after  judgment  shall  have  been  rendered  in  the 
possessory  action,  and  until,  if  he  has  been  condemned,  he  shall  have  satis- 
fied the  judgment  given  against  him,"  does  not  d,eny  due  process  of  law. 

Grant  Timber,  etc,  Co.  v.  Gray,  (1015)  236  U.  a  133,  35  S.  Ct.  279,  59  U.  a 
(L.  ed.)  501. 

44.  Health  Laws  —  a.  In  General. — An  ordinance,  passed  in  pursuance 
of  authority  given  to  municipal  boards  to  pass  health  and  sanitary  ordi- 
nances for  the  disposition  of  faecal  matter,  forbidding  open  closets  and 
establishing  a  bucket  system,  providing  a  vidangeur  service  for  the  period- 
ical emptying  and  disinfecting  of  the  buckets,  fixing  a  charge  of  50  cents 
per  month  for  such  service  for  each  family,  payable  each  month  in  advance 
not  later  than  ten  days  after  the  first  of  the  month,  and  imposing  a  fine  of 
not  less  than  $2.50  and  not  more  than  $25,  or  imprisonment  at  the  discre- 
tion of  the  court,  for  a  violation  of  the  ordinance,  does  not  in  connection 
with  the  statute  amount  to  a  use  of  criminal  process,  or  imprisonment,  for 


Amend.  XIV,  sec.  1] 


CONSTITUTION 


841 


enforcing  the  payment  of  a  civil  obligation  in  violation  of  the  Fourteenth 
Amendment. 


State  v.  Syas,  (1015)  136  La.  628,  67 
So.  522. 

A  rule  of  a  school  board,  acting  in  pur- 
suance of  power  conferred  in  its  charter 
to  make  reasonable  rules  and  regulations 
for  the  health  of  those  attending  school, 
requiring  teachers  and  pupils  to  present 
certificates  of  successful  vaccination  and 
further  providing  "  that,  if  any  child  or 
teacher  shall  bring  a  certificate  from 
such  physician  to  the  effect  that  the 
health  of  the  teacher  or  child  is  such 
that  vaccination  should  not  be  done,  then, 
if  the  school  physician  so  recommends, 
vaccination  may  be  postponed  sixty  days, 
at  the  end  of  which  time,  a  certificate  of 
vaccination  shall  be  required.  If,  however, 
after  the  expiration  of  the  sixty  days 
above  mentioned  the  child  should  again 
produce  a  certificate  from  such  physician 
that  vaccination  should  not  be  done,  the 
question  shall  be  referred  to  the  board  of 
health  of  the  city  together  with  jthe  school 
physician  to  determine  whether  and  how 
long  said  child  may  attend  the  public 
schools  of  this  city  without  vaccination," 
is  held  not  violative  of  the  Fourteenth 
Amendment  as  conferring  abitrary  discre- 
tion on  the  school  physician  and  board. 


Zucht    v.    Ban    Antonio    School    Board, 
(Tex.  Civ.  App.  1914)    170  S.  W.  840. 

Statutes  establishing  boards  of  health 
for  the  purpose  of  advancing  the  public 
health  by  investing  such  boards  with  the 
power  to  adopt  ordinances,  rules,  and 
regulations  necessary  to  secure  such  ob- 
ject are  not  unconstitutional  as  being  a 
delegation  of  legislative  power.  And  an 
ordinance  or  rule  passed  by  such  a  board 
requiring  the  owners  of  cows  used  in  and 
about  the  dairy  business  to  have  them  ex- 
amined by  a  competent  veterinarian  and 
directing  that  if  any  are  found  infected 
with  certain  diseases  their  use  shall  be 
forbidden  is  not  violative  of  section  1  of 
the  Fourteenth  Amendment.  Hawkins  v, 
Hoye,    (1914)    108  Miss.  282,  66  So.  741. 

In  Tennessee  an  Act  providing  for  the 
keeping  of  records  of  births  and  deaths 
and  imposing  certain  duties  on  under- 
takers in  respect  to  the  death  certificate, 
burial  permit  and  notification  in  case  of 
death  occurring  without  medical  attend- 
ance has  been  held  not  to  be  in  violation 
of  the  Fourteenth  Amendment,  but  a 
proper  exercise  of  the  police  power.  State 
v.  Norwell,  (1917)  137  Tenn.  82,  191 
S.  W.  536. 


6.  Quarantine  Regulations. — A  statute  which,  as  interpreted  by  the 

Supreme  Court  of  the  state,  empowers  the  state  board  of  health  to  exclude 

healthy  persons  from  a  locality  infested  with  a  contagious  and  infectious 

disease,  which  power  applies  as  well  to  persons  seeking  to  enter  the  infected 

place,  whether  they  come  from  without  or  within  the  state,  and  subjects  a 

vessel  engaged  in  foreign  commerce  to  the  restrictions  imposed  by  such  a 

statute,  does  not  operate  to  deprive  the  owner  of  property  without  due 

process  of  law. 

fected  cattle,  after  reasonable  notice  by 
the  state  veterinarian  to  the  owner  and 
his  failure  to  dip  and  properly  treat  and 
care  for  the  infected  cattle,  and  hold  them 
for  the  actual  expenses  thus  incurred,  and 
sell  them  as  provided  unless  redeemed  by 
the  owner,  is  valid.  Arbuckle  v.  Pflaeg- 
ing,    (1912)    20  Wyo.  351,   123  Pac.  918. 


Compagnie  Francaise  de  Navigation, 
etc.  v.  Louisiana  State  Board  of  Health, 
(1902)  186  U.  S.  385,  22  S.  Ct.  811,  46 
17.  S.  (L.  ed.)  1209,  affirming  (1899)  51 
La.  Ann.  645,  25  So.  591,  72  Am.  St.  Rep. 
458,  56  L.  R.  A.  795. 

A  statute  authorizing  the  seizure  of  in- 


c.  Slaughter  of  Diseased  CattiiE. — A  statute  which  requires  the 
slaughter  of  cattle  found  by  a  board  of  live  stock  commissioners  to  be 
infected  with  a  communicable  disease,  and  provides  for  compensation  for 
animals  slaughtered  to  be  paid  to  the  owners,  does  not  deprive  such  owners 
of  property  without  due  process  of  law. 

Ihxrand  t>.  Dyson,  (1915)  271  111.  382,  111  N.  E.  143,  Ann.  Cas.  1917D  84. 
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d.  Prohibiting  Establishment  of  Hospitals,  etc.,  in  Certain  Cm 
Districts. — A  state  statute  for  the  protection,  of  the  public  health,  which 
prohibits  the  establishment  or  maintenance  of  additional  hospitals,  pest 
houses,  and  burial  grounds  in  the  "  built-up  portions  of  cities,"  is  not 
repugnant  to  the  Fourteenth  Amendment  of  the  Constitution  of  the  United 
States  relating  to  the  protection  of  property. 

Com.  v.  Charity  Hospital,  (1901)   198  Pa.  St.  270,  47  AtL  98a 

e.  Use  of  Second  Hand  Material  in  Making  Bedding. — A  statute  pro- 
hibiting the  use  of  second  hand  material  in  the  making  of  any  mattress,  quilt 
or  bed  comforter,  or  the  sale  of  such  articles  in  the  making  of  which  second 
hand  material  has  been  used,  is  invalid  because  to  prohibit  absolutely  the 
use  of  such  material  in  the  manufacture  of  mattresses  for  sale  when  not 
inherently  dangerous  and  when  it  may  be  rendered  safe  by  reasonable  regu- 
lation is  an  invasion  of  personal  and  property  rights  within  the  meaning  of 
the  federal  and  state  constitutions. 

People  v.  Weiner,  (1916)  271  111.  74,  110  N.  E.  870,  Ann.  Cos.  1917C  1065,  L.  R.  A. 
1916C  775. 

46.  Insane  Persons   and  Inebriates  —  a.  Summary   Commitment.— A 

statute  authorizing  the  immediate  detention  of  an  insane  person  on  a  com- 
mitment made  without  notice  and  a  hearing,  but  which  provides  that  a 
writ  of  habeas  corpus  may  at  any  time  be  sued  out  to  inquire  into  the 
legality  of  his  detention,  does  not  deprive  such  a  person  of  liberty  without 
due  process  of  law. 

Hammer  v.  Hill,  (1015)   22S  Fed.  999.  Committal     of     person     acquitted    on 

ground  of  insanity. — A  statute  providing 

The  commitment  of  persons  to  hospitals  that  when  any  person  is  acquitted  by  rear 

for  the  insane  without  an  opportunity  to  son  of  insanity  the  jury  shall  so  state  in 

be   heard   and   protect   their   rights   is   a  their  verdict,  "  and,  thereupon,  if  the  dis- 

denial   of  due   process  of   law.     State  V.  charge  or  going  at  large  of  such  insane 

Billings,   (1894)   55  Minn.  467,  57  N.  W.  person  shall  he  considered  by  the  court 

206,  794,  43  Am.  St.  Rep.  525.  manifestly   dangerous   to    the   peace   and 

safety  of  the  community,  the  court  may 

At  common  law  an  insane  person  may  order  him  to  be  committed  to  prison,  or 

be   temporarily   restrained  without   legal  may  commit  him  to  the  care  of  his  friends, 

process,  and,  if  need  be,  in  an  asylum,  if  if  they  shall  give  bonds,  with  surety  to 

his  going  at  large  would  be  dangerous  to  the  satisfaction  of  the  court,"  does  not 

himself  or  to  others,  preliminary  to  the  contravene   this  clause.     State  t?.   Snell, 

institution  of  judicial  proceedings  for  the  (1907)    46    Wash.    327,    89   Pac.    931,   9 

determination  of  his  mental  condition,  and  L.   R.   A.    (N.   S.)    1191;    In  re   Brown, 

such  a  restraint  does  not  violate  any  con-  (1905)    39  Wash.   160,  81  Pac  652,   109 

stitirtional    provision.      When,    however,  Am.    St.   Rep.   868,   4   Ann.   Cas.   488.   1 

the  confinement  is  permanent  in  nature,  L.  R.  A.   (N\  S.)   540. 
the  person   thus  confined   is  deprived   of 

his  liberty  which,  in  order  to  be  lawful,  Commitment  to  inebriate  asylum  with- 

must  be  in  pursuance  of  a  judgment  of  a  out  hearing. — A  statute  of  Neto  York  a«- 

court  of  competent  jurisdiction  after  such  thorizing  the  commitment  for  the  term  of 

person  has  had   sufficient  notice  and  an  one  year  of  persons  as  inebriates  and  lost 

adequate  opportunity  to  defend.   In  re  Al-  to  self-control,  to  the  state  inebriate  aay- 

len,   (1909)    82  Vt.  365,  73  Atl.  1078,  26  lum,    upon    ew   parte   affidavits,    without 

h.  R.  A.  (N.  S.)  232.  any  provision  for  an  examination  on  their 
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own  motion  as  to  whether  they  were  or  Janes,  (1866)  30  How.  Pr.  (N.  Y.j  446; 

are  such  inebriates,  before  some  court  of  People     t\     St.     Saviour's     Sanitarium, 

officer  and  a  jury,  violates  the  provision  (1898)  34  App.  Div.  363,  56  N.  Y.  S.  431. 

of  the  Constitution  of  the  United  States  See  supra,  p.  666,  Trial  by  Jury  — Issue 

that  no  person  shall  be  deprived  of  liberty  of  Insanity. 
without  due  process  of  law.     Matter  of 

b.  Placing  Burden  of  Proof  as  to  Plea  of  Insanity  on  Defendant. 
—Under  a  state  statute  providing  that  a  person  charged  with  murder  who 
seta  up  insanity  as  a  defense  must  establish  his  insanity  by  a  preponder- 
ance of  evidence,  a  failure  to  charge  the  jury  in  such  a  case,  in  accordance 
with  the  rule  of  the  federal  courts,  that  if ,  from  all  the  evidence,  the  jury 
have  a  reasonable  doubt  as  to  the  prisoner's  insanity  they  must  acquit,  does 
not  violate  the  Federal  Constitution  by  depriving  the  prisoner  of  life  or 
liberty  without  due  process  of  law. 

Com.  t>.  Barner,  (1901)   199  Pa.  St.  335,  49  Atl.  60. 

c.  Confinement  of  Inebriates. — A  statute  providing  that  any  person 
charged  with  being  an  inebriate,  habitual  or  common  drunkard,  shall  be 
arrested  and  brought  before  a  judge  of  a  court  of  record  for  trial,  and  if 
convicted  shall  be  sentenced  to  imprisonment  or  confinement  in  any 
inebriate  or  insane  asylum  in  the  state  for  a  period  not  exceeding  two  years 
nor  less  than  three  months,  provided  some  relative  or  friend  shall  execute  a 
bond  conditioned  that  he  will  pay  for  the  support  of  such  inebriate,  habitual 
or  common  drunkard  during  his  imprisonment  and  confinement,  violates  the 
due  process  of  law  clause  of  the  Fourteenth  Amendment  of  the  Federal 
Constitution. 

State  t?.  Ryan,  (1868)  70  Wis.  676,  36  N.  W.  808. 

46.  Recognizing  Race  Distinctions  —  a.  Statutes  and  Ordinances 
Directed  Against  Chinese — (1)  Regulating  Laundries. — A  municipal 
ordinance  prohibiting  the  carrying  on  of  washing  and  ironing  of  clothes  in 
public  laundries  and  wash-houses  within  certain  prescribed  limits  of  the 
city  and  county,  from  ten  o'clock  at  night  until  six  o'clock  in  the  morning  of 
the  following  day,  is  purely  a  police  regulation  and  is  not  a  violation  of  any 
substantial  right  of  an  individual. 

Barbier  v.  Connolly,  (1885)  113  U.  S.  this  order  shall  wash  or  iron  clothes  be- 
30,  5  S.  Ot.  357,  28  U.  S.  (L.  ed.)  923.  tween  the  hours  of  ten  o'clock  p.  m,  and 
See  also  Soon  Hing  v.  Crowley,  (1885)  six  o'clock  A.  M.,  nor  upon  any  portion  of 
113  U.  8.  703,  5  S.  Ct.  730,  28  U.  8.  (L.  that  day  known  as  Sunday,"  and  declar- 
ed.) 1145.  ing  it  to  be  unlawful  for  any  person  to 

establish,  maintain,  or  carry  on  the  bus- 

A   municipal   ordinance   declaring  that  iness  of  a  public  laundry  or  wash-house, 

"no    person    or   persons    owning   or   em-  where    articles    are    cleansed    for    hire, 

ployed  in  the  public  laundries  or  public  within  certain  limits,  without  having  first 

wash-houses  provided  for  in  section  1  of  obtained  a  certificate  from  the  health  of- 
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ficer  that  the  premises  are  sufficiently 
drained,  and  that  the  business  can  be  car- 
ried on  without  injury  to  the  sanitary 
condition  of  the  neighborhood,  and  a  cer- 
tificate from  the  board  of  fire  wardens 
that  the  heating  appliances  are  in  good 
condition,  and  that  their  use  is  not  dan- 
gerous to  the  surrounding  property,  does 
not  deprive  any  person  of  liberty  or  prop- 
erty without  due  process  of  law.  Ex  p. 
Moynier,    (1884)    65  Cal.  34,  2  Pac.  728. 

A  municipal  ordinance  declaring  that 
"No  person  or  persons  owning  or  em- 
ployed in  the  public  laundries  or  public 
wash  houses  provided  for  in  section  1  of 
this  ordinance  shall  wash,  mangle,  starch, 
iron,  or  do  any  other  work  on  clothes  be- 
tween the  hours  of  6:00  o'clock  p.  U. 
and  7:00  o'clock  a.  m.,  nor  upon  any  por- 
tion of  that  day  known  as  Sunday,"  ap- 
plicable as  it  was  to  all  laundries  main- 
tained in  the  entire  territory  embraced 
within  the  city  limits,  without  regard  to 
differing  conditions  existing  in  different 
sections  or  districts,  and  limiting  unduly 
the  hours  of  labor,  was  held  to  be  void 
as  an  unreasonable  interference  with  the 
liberty  of  the  citizen  in  the  prosecution  of 
his  occupation,  and  as  having  no  real  or 
substantial  relation  to  the  purpose  sought 
to  be  accomplished.  Yee  Gee  v.  San  Fran- 
cisco, (1916)  235  Fed.  757. 

Prohibiting  keeping  laundry  within*  the 
city. — A  municipal  ordinance  which  ab- 
solutely and  unconditionally  forbids  the 
keeping  of  a  laundry  for  washing  clothes 
for  hire  at  any  point  within  the  habitable 
part  of  the  city  violates  the  clause  which 
secures  the  personal  liberty  of  the  citizen. 
So,  also,  as  to  the  laundrymen  who  have 
already  fitted  up  their  laundries  suitably 
for  the  purpose,  and  established  their 
business,    to    drive    them    out    to    incon- 


venient and  unsuitable  localities  would 
be  to  limit  the  use  of  their  property  and 
convert  it  to  other  purposes  and  uses  to 
which  it  is  unfitted,  and,  to  that  extent, 
deprive  them  of  their  property  and  its 
use  without  due  process  of  law.  The 
Stockton  Laundry  Case,  (1886)  26  Fed. 
611. 

A  city  ordinance  which  makes  it  an 
offense  to  keep  a  laundry,  wherein  clothes 
are  cleansed  for  hire,  within  the  limits  of 
the  larger  part  of  the  city,  without  re- 
gard to  the  character  of  the  structures  or 
the  appliances  used  for  the  purpose  or 
the  manner  in  which  the  occupation  is 
carried  on,  violates  this  clause.  In  re 
Sam  Kee,  (1887)  31  Fed.  680.  See  also 
In  re  Hong  Wah,   (1897)    82  Fed.  623. 

A  municipal  ordinance,  passed  to  regu- 
late the  establishment,  maintenance,  and 
licensing  of  laundries  within  certain 
designated  limits,  and  prescribing  pun- 
ishment for  establishing,  and  carrying  on 
the  business  of  a  laundry  in  violation  of 
its  provisions,  and  declaring  that  after- 
its  passage  it  shall  be  unlawful  for  any 
person  "  to  establish,  maintain,  or  carry 
on  any  laundry  wi"thin  that  portion  of  the 
city  and  county  of  San  Francisco  lying 
and  being  east  of  Ninth  and  Larkin 
streets,  without  having  first  obtained  the 
consent  of  the  board  of  supervisors,  which 
shall  only  he  granted  upon  the  recom- 
mendation of  not  less  than  twelve  citizens 
jmd  taxpayers  in  the  block  in  which  the 
laundry  is  proposed  to  be  established, 
maintained,  or  carried  on,"  is  invalid  as 
a  restraint  on  the  liberty  to  follow  an 
inoffensive  occupation.  In  re  Quong  Woo, 
(1882)  13  Fed.  229.  See  also  Ex  p.  Sing 
Lee,  (1892)  96  Gal.  354,  31  Pac.  245, 
31  Am.  St.  Rep.  218,  24  L.  R.  A.  195. 


(2)  Requiring  Chinese  to  Move  to  Designated  Localities. — A  municipal 
ordinance  requiring  all  Chinese  to  remove  from  the  portion  of  the  city  here- 
tofore occupied  by  them,  outside  the  city  and  county,  or  to  another  desig- 
nated part  of  the  city  and  county,  is  invalid. 

In  re  Lee  Sing,  (1890)   43  Fed.  360. 


(3)  Requiring  Chinese  to  Be  Inoculated  During  Plague. —  Municipal 
ordinances,  adopted  at  a  time  when  the  bubonic  plague  was  supposed  to 
exist,  providing  that  no  Chinese  person  should  depart  from  the  city  without 
being  inoculated,  were  held  void  as  not  based  upon  any  established  distinc- 
tion in  the  conditions  that  are  supposed  to  attend  this  plague,  or  the  persons 
exposed  to  its  contagion,  but  as  being  boldly  directed  against  the  Asiatic  or 
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Mongolian  race  as  a  class,  without  regard  to  the  previous  condition,  habits, 
exposure  to  disease,  or  residences  of  the  individual.  The  conditions  of  a 
great  city  frequently  present  unexpected  emergencies  affecting  the  public 
health,  comfort,  and  convenience.  Under  such  circumstances,  officers 
charged  with  duties  pertaining  to  this  department  of  the  municipal  govern- 
ment should  be  clothed  with  sufficient  authority  to  deal  with  the  conditions 
in  a  prompt  and  effective  manner.  Measures  of  this  character,  having  a 
uniform  operation,  and  reasonably  adapted  to  the  purpose  of  protecting  the 
health  and  preserving  the  welfare  of  the  inhabitants  of  a  city,  are  constantly 
upheld  by  the  courts  as  valid  acts  of  legislation,  however  inconvenient  they 
may  prove  to  be,  and  a  wide  discretion  has  also  been  sanctioned  in  their 
execution.  But  when  the  municipal  authority  has  neglected  to  provide 
suitable  rules  and  regulations  upon  the  subject,  and  the  officers  are  left  to 
adopt  such  methods  as  they  may  deem  proper  for  the  occasion,  their  acts 
are  open  to  judicial  review,  and  may  be  examined  in  detail  to  determine 
whether  individual  rights  have  been  respected  in  accordance  with  constitu- 
tional requirements. 

Wong  Wai  v.  Williamson,  (1900)   108  Fed.  6. 

b.  Pbohibiting  Marriage  Between  Whites  and  Negroes. — A  statute 
making  it  a  felony  for  white  persons  and  negroes  to  marry  and  cohabit, 
together  as  man  and  wife  is  not  unconstitutional  as  violating  the  Four- 
teenth Amendment 

Lonas  v.  State,  (1871)  3  Heisk.  (Tenn.)  a  white  person,  or,  having  so  married  in 

287.  or  out  of  the  state,  shall  continue  within 

this  state  to  cohabit  with  such  negro  or 

A  Texas  statute  providing  that  "  if  any  such  descendant  of  a  negro,  he  or  she  shall 

white  person  shall,  within  this  state,  know-  be  punished  by  confinement  in  the  peniten- 

ingly  marry  a  negro,  or  a  person  of  mixed  tiary  not  less  than  two  nor  more  than  five 

blood   descended   from  negro  ancestry   to  years,"  was  not  rendered  void  by  the  adop- 

the  third  generation  inclusive,  though  one  tion    of   this    amendment.         Frasher    v. 

ancester  of  each  generation  may  have  been  State,   (1877)   3  Tex.  App.  264. 

c.  Segregation. — An  ordinance  declared  to  be  intended  to  prevent  con- 
flict and  ill-feeling  between  the  white  and  colored  races,  and  to  preserve  the 
public  peace  and  promote  the  general  welfare,  by  making  reasonable  pro- 
visions requiring,  as  far  as  practicable,  the  use  of  separate  blocks,  for  resi- 
dences, places  of  abode,  and  places  of  assembly  by  white  and  colored  people 
respectively,  is  invalid. 

Buchanan  v.  Warley,   (1917)  246  U.  S.  ville,    (1915)    165   Ky.    559,    177    S.    W. 

60,  38  S.  Ct.  16,  62  U.  S.  (L.  ed.)  — .    See  472,    Ann.    Cas.     1917B     149;     State    v. 

also    Carey    v.   Atlanta,    (1915)    143   Ga.  Gurry,   (1913)    121  Md.  534,  88  Atl.  646, 

192.  84  S.  E.  456,  Ann.  Cas.  1916E  1151,  Ann.    Cas.    1915B   957,  47    L.   R.   A.    (N. 

L.    R.  A.  1916D  684.  S.)    1087;   Hopkins  v.  Richmond,    (1916) 

117    Va.   692,    86    S.   E,    139,   Ann.   Cm. 

To  the  contrary,  see  Harris  *.  Louis-  1917D  1114. 


846  CONSTITUTION  [Amend.  XIV,  sec.  1 

47.  Delegating  Pardoning  Power  to  a  Board. —  The  right  to  due  process 
of  law,  protected  by  the  Federal  Constitution,  is  not  infringed  by.  a  state 
statute  investing  a  collection  of  persons  not  of  the  judicial  department  with 
powers  that  are  judicial,  and  authorizing  them  to  exercise  the  pardoning 
power  which  alone  belongs  to  the  governor  of  the  state. 

Dreyer  v.  Illinois,  (1902)   187  U.  8.  83,  pertain  to  another  department  of  govern- 

23  S.  Ct.  28,  47  U.  S.  (L.  ed.)  79,  wherein  ment,  is  for  the  determination  of  the  state, 

the    court    said:       "Whether    the    legis-  And   its   determination   one   way    or  the 

lative,  executive,  and  judicial  powers  of  other  cannot  be  an  element  in  the  inquiry 

a  state  shall  be  kept  altogether  distinct  whether  the  due  process  of  law  prescribed 

and  separate,  or  whether  persons  or  col-  by  the  Fourteenth  Amendment  has  been 

lections  of  persons  belonging  to  one  de-  respected  by  the  state  or  its  representa- 

part  ment  may,  in  respect  to  some  matters,  tives  when  dealing  with  matters  involv- 

exert    powers    which,    strictly    speaking,  ing  life  or  liberty." 

48.  Forcible  Abduction  in  Extradition. — In  case  of  extradition,  due  proc- 
ess of  law  is  limited  to  thg  process  of  the  state  which  deprives  the  party  of 
his  liberty,  and  does  not  include  the  means  by  which  others  brought  him 
into  the  state,  so  that  one  brought  into  the  state  by  force  and  held  under  a 
warrant  duly  issued  is  not  deprived  of  liberty  without  due  process  of  law. 

In  re  Mahpn,  (1888)   34  Fed.  530. 

49.  Validating  Bonds. — A  statute  providing  that  when  a  bond  is  taken 
in  a  court  of  record  it  may  be  done  in  open  court,  and  when  so  taken  need 
not  be  signed  by  the  persons  entering  into  the  same,  does  not  deprive  the 
obligors  of  their  property  without  due  process  of  law. 

McNamara  t\  People,  (1890)    183  111.  164,  56  N.  E.  625. 

50.  Disposition  of  Public  Funds. — An  Act  placing  funds  to  the  credit 
of  a  board  of  health,  and  directing  that  such  funds  be  taken  from  any  other 
moneys  in  the  city  treasury  and  replaced  by  a  loan  to  be  repaid  from  moneys 
collected  from  the  liquor  taxes,  does  not  deprive  any  one  of  property  with- 
out due  process  of  law,  the  fund  being  absolutely  under  the  control  of  the 
legislature. 

Davock  r.  Moore,  (1895)   105  Mich.  120,44  N.  W.  424,  28  L.  R.  A.  783. 

51.  Prohibiting  Publication  Encouraging  Disrespect  for  Law. — A  stat- 
ute declaring  it  to  be  an  offense  to  issue  any  publication  having  a  tendency 
to  encourage  disrespect  for  law,  is  valid  as  confined  to  encouraging  an 
actual  breach  of  law. 

Fox  v.  Washington,  (1915)   236  U.  S.  273,  35  S.  Ct.  383,  59  U.  S.   (L.  ed.)  573. 

52.  Imposing  Part  of  Expense  of  State  Commission  on  Municipal  Cor- 
poration.— A  state  statute  which  creates  and  establishes  a  Public  Service 
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Commission  and  imposes  the  payment  of  a  portion  of  the  salaries  of  the  mem- 
bers of  the  Commission  upon  the  city,  does  not  take  its  private  property 
without  due  process  of  law  within  the  operation  of  this  amendment. 
Thrift  v.  Laird,  (1915)  126  Md.  56,  98  Atl.  449. 

53.  Mechanics'  Lien  Law. — A  mechanics'  lien  law  is  not  unconstitu- 
tional as  depriving  a  landowner  of  property  without  due  process  of  law. 

Barrett  *.  Millikan,  (1901)   156  Ind.  510,  60  N.  £.  310,  83  Am.  St.  Rep.  220. 

64.  Enjoining  Execution  of  Judgment  for  Tort.— A  bill  in  chancery  to 
enjoin  the  execution  of  a  judgment  obtained  for  a  tort  committed  during 
the  civil  war,  and  a  decree  granting  such  relief,  does  not  deprive  the  judg- 
ment creditor  of  property  without  due  process  of  law,  when  subsequent  to 
the  rendition  of  the  judgment  the  state  constitution  established  the  rule  of 
law  that  in  such  cases  the  defense  that  a  party  was  acting  in  accordance  with 
belligerent  rights  was  a  sufficient  defense. 

Freeland  v.  Williams,  (1889)   131  U.  a  418,  9  S.  Gt.  763,  33  U.  a  (L.  ed.)   103. 

66.  Prohibiting  Waste  of  Mineral  Waters. — A  statute  providing  that 
"  Pumping,  or  otherwise  drawing  by  artificial  appliance,  from  any  well 
made  by  boring  or  drilling  into  the  rock,  that  class  of  mineral  waters  holding 
in  solution  natural  mineral  salts  and  an  excess  of  carbonic  acid  gas,  or 
pumping,  or  by  any  artificial  contrivance  whatsoever  in  any  manner  pro- 
ducing an  unnatural  flow  of  carbonic  acid  gas  issuing  from  or  contained  in 
any  well  made  by  boring  or  drilling  into  the  rock,  for  the  purpose  of 
extracting,  collecting,  compressing,  liquefying  or  vending  such  gas  as  a 
commodity  otherwise  than  in  connection  with  the  mineral  water  and  the 
other  mineral  ingredients  with  which  it  was  associated,  is  hereby  declared 
to  be  unlawful, "'does  not  work  a  deprivation  of  property  without  due 
process  of  law. 

Lindsley  r.  Natural  Carbonic  Gas  Co.,  (1911)  220  U.  S.  61,  31  a  Ct.  337,  55  U.  S. 
(L.  ed.)   369,  Ann.  Gas.  1912C  160. 

66.  Sunday  Laws. — A  statute  requiring  the  closing  of  all  places  of  busi- 
ness, with  the  exception  of  certain  designated  classes,  from  twelve  o'clock  on 
Saturday  night  until  twelve  o'clock  on  Sunday  night  of  each  week,  and 
punishing  violations  thereof  by  criminal  penalties,  is  valid. 

State   p.   Judge,    (1887)    39   La.   Ann.  Prohibiting    bartering    on    Sunday    by 

136,  1  So.  437.    See  also  State  v.  Fernan-  making  the  pursuit  of  that  occupation  on 

dez,   (1887)   30  La.  Ann.  538,  2  So.  233;  Sunday  a  misdemeanor,  and  imposing  a 

Brunswick-  Balke-Collander  Co.  0.  Evans,  penalty,  is  a  valid  exercise  of  the  police 

(1916)   228  Fed.  991.  power  and  does  not  deprive  any  one  of 
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liberty  or  property  without  due  process  of  A  Washington  statute  was  as  follows: 

law,    as    prohibited    by    the    Fourteenth  "  It  shall  be  unlawful  for  any  person  or 

Amendment  of  the  Federal  Constitution.  persdhs  of  this  state  to  open  on  Sunday, 

Ex  p.  Northrup,   (1902)   41  Ore.  489,  69  for  the  purpose  of  trade  or  sale  of  goods, 

Pac.  445.  wares,  and  merchandise,  any  shop,  store, 

or  building,  or  place  of  business  what- 
Prohibiting  barbering  on  Sunday,  except  ever ;  provided  that  this  section  shall 
as  to  those  persons  who  conscientiously  apply  to  hotels  only  in  so  far  as  the  sale 
believe  the  seventh  day  should  be  ob-  of  intoxicating  liquors  is  concerned,  and 
served  as  Sunday  and  refrain  from  work  shall  not  apply  '  to  drug  stores,  livery 
on  that  day,  is  not  an  infringement  of  stables,  or  undertakers."  It  was  held  that 
the  Fourteenth  Amendment  of  the  Fed-  this  statute  did  not  conflict  with  the  Fed- 
eral Constitution.  People  r.  Bellet,  eral  Constitution  as  depriving  citizens  of 
(1894)  99  Mich.  151,  57  N.  W.  1094,  liberty  or  property  without  due  process  of 
41  Am.  St.  Rep.  589,  22  L.  R.  A.  696.  law.     State  t\  Nichols,   (1902)   28  Wash. 

628,  69  Pac.  372. 

57.  "  Blue  Sky  "  Law. —  A  statute  which  is  designed  to  prevent  fraud 
in  the  sale  and  disposition  of  stocks,  bonds  or  other  securities  sold  or  offered 
for  sale  within  the  state,  and  which  is  known  as  a  "  Blue  Sky  Law,"  is 
valid. 

Merrick  v.   Halsey,    (1917)    242  U.   S.  643,  L.  R.  A.  1917F  514;  Standard  Home 

568,  37  S.  Ct.  227,  61  U.  S.  (L.  ed.)  498;  Co.  r.  Davis,   (1914)   217  Fed.  904. 

Caldwell  v.  Sioux  Falls  Stock  Yards  Co.,  To  the  contrarv,  see  Geiger-Jones  Co.  f?. 

(1917)    242  U.  S.  559,  37  S.  Ct.  224,  61  Turner,    (1916)    230  Fed.  233;   Bracey  v. 

U.  S.   (L.  ed.)   493;  Hall  v.  Geiger-Jones  Darst,    (1914)    218   Fed.   482;    Alabama, 

Co.,  (1917)  242  U.  S.  539,  37  S.  Ct.  217,  etc.,   Transp.   Co.   v.   Doyle,    (1914)    210 

61  U.  S.   (Lb  ed.)   480,  Ann.  Cas.  1917C  Fed.  173. 

58.  Compulsory  Vaccination. —  Under  a  statute  providing  that  "  the 
board  of  health  of  a  city  or  town  if,  in  its  opinion,  it  is  necessary  for  the 
public  health  or  safety  shall  require  and  enforce  the  vaccination  and 
revaccination  of  all  the  inhabitants  thereof  and  shall  provide  them  with  the 
means  of  free  vaccination.  Whoever,  being  over  twenty-one  years  of  age 
and  not  under  guardianship,  refuses  or  neglects  to  comply  with  such 
requirement  shall  forfeit  five  dollars,"  a  municipal  board  of  health  adopted 
the  following  regulation :  "  Whereas,  smallpox  has  been  prevalent  to  some 
extent  in  the  city  of  Cambridge  and  still  continues  to  increase ;  and  whereas, 
it  is  necessary  for  the  speedy  extermination  of  the  disease  that  all  persons 
not  protected  by  vaccination  should  be  vaccinated ;  'and  whereas,  in  the 
opinion  of  the  board,  the  public  health  and  safety  require  the  vaccination 
or  revaccination  of  all  the  inhabitants  of  Cambridge;  be  it  ordered,  that  all 
the  inhabitants  of  the  city  who  have  not  been  successfully  vaccinated  since 
March  1,  1897,  be  vaccinated  or  revaccinated."  It  was  held  that  the  regu- 
lation was  not  invalid  as  an  invasion  of  the  liberty  of  a  person  subjected  to 
fine  or  imprisonment  for  neglecting  or  refusing  to  submit  to  vaccination- 

Jacobson  v.  Massachusetts,   (1905)    197  are  not  inclined  to  hold  that  the  statute 

U.  S.  12,  25  S.  Ct.  358,  49  U.  S.   (L.  ed.)  establishes  the  absolute  rule  that  an  adult 

643,  3  Am.  Cas.  765,  in  which  case  the  must  be  .vaccinated  if  it  be  apparent  or 

court  said :      "  Until  otherwise  informed  can  be  shown  with   reasonable  certainty 

by  the  highest  court  of  Massachusetts  we  that  he  is  not  at  the  time  a  fit  subject 
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of    vaccination,    or    that    vaccination,    by.  sedly    endangered   by    the   presence   of    a 

reason  of  his  then  condition,  would  seri-  dangerous   disease." 

ously  impair  his  health  or  probably  cause  Exclusion  of  unvaccinated  pupils  from 

his  death.    No  such  case  ib  here  presented.  achoola.—  The  action  of  a  school  commit- 

It  is  the  case  of  an  adult  who,  for  aught  tee^  pursuant  to  statutory  authority,  ex- 

that    appears,    was    himself    in    perfect  eluding  from  the  pubUc  schools  of  a  town, 

health  and  a  fit  subject  of  vaccination,  after  a  certain  date,  all  children  who  have 

and  yet,  while  remaining  in  the  commu-  not  been  properly  vaccinated,  is  not  a  de- 

nity,  refused  to  obey  the  statute  and  the  privation  of  liberty  or  property  without 

regulation    adopted    in    execution    of    its  due  process  of  law.     Bissell  v.  Davison, 

provisions  for  the  protection  of  the  pub-  (1894)    65   Conn.    183,    32    Atl.    348,   29 

lie  health  and  the  public  safety,  confes-  X,.  R.  A.  251. 

59.  Dress  of  Teachers  in  Public  Schools. —  A  statute  which  provides 
11  That  no  teacher  of  any  public  school  of  this  commonwealth  shall  wear  in 
said  school  or  whilst  engaged  in  the  performance  of  his  or  her  duty  as  such 
teacher  any  dress,  mark,  emblem,  or  insignia  indicating  the  fact  that  such 
teacher  is  a  member  or  adherent  of  any  religious  order,  sect  or  denomina- 
tion," is  valid. 

Com.  v,  Herr,  (1910)  229  Pa.  St.  192,  78  Atl.  68,  Ann.  Gas.  1912A  422. 

60.  Prohibiting  Greek-letter  Fraternities  in  State  Schools. —  A  statute 
which  provides  that  none  of  the  named  societies  or  Greek-letter  fraternities 
are  to  exist  at  the  state  institutions,  and  no  student  who  is  a  member  of  any 
of  them  is  permitted  to  "receive  or  compete  for  class  honors  nor  contend 
for  prizes  or  medals,  is  not  invalid  as  depriving  an  applicant  for  admission 
to  such  an  institution  who  refuses  to  sign  a  pledge  required,  of  his  property 
or  liberty  without  due  process  of  law. 

Waugh  t\  Mississippi  University,  (1915)  237  U.  S.  5S9,  35  S.  Ot.  720,  59  U.  S. 
(L.  ed.)   1131,  affirming  (1913)   105  Miss.  623,  02  So.  827,  L.  R.  A.  1915D  588. 

61.  Conferring  Jurisdiction  Over  Nonresidents  Suing  in  Domestic 
Courts. —  A  statute  providing  that  a  nonresident  on  whom  service  of  process 
cannot  be  had,  who  brings  an  action  in  the  domestic  courts,  shall  be  held  to 
answer  any  action  brought  against  him  by  the  defendant  if  the  demands 
can  be  set  off  against  each  other,  does  not  deny  the  nonresident  due  process 
of  law. 

Aldrich  v.  Blatchford,  (1900)   175  Mass.  369,  56  N.  E.  700. 

62.  Erroneously  Probating  Nuncupative  Will.— Want  of  due  process 
of  law  does  not  arise  on  the  probate  of  a  nuncupative  will,  on  a  contention 
that  under  the  state  law  such  a  will  does  not  pass  title  to  real  estate,  if  the 
probate  court  acted  upon  the  contrary  assumption,  and  if  under  the  law  of 
the  state  both  real  and  personal  property  is  taken  into  the  control  of  and  is 
administered  by  the  probate  court. 

FarreU  r.  O'Brien.   (1905)   199  U.  S.  89,  25  S.  Ct.  727,  50  U.  &  (L.  ed.)   101, 
11  F.  S.  A.— 28 
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63.  Judgment  of  Ultra  Vires  in  Favor  of  County.—  When  a  county  has 
entered  into  a  contract  which  was  beyond  its  power,  and  in  an  action  on 
the  contract  a  judgment  has  been  rendered  in  the  state  court  in  favor  of  the 
county  on  a  defense  of  vitra  vires,  the  county  has  no  such  vested  property 
right  in  the  judgment  as  is  impaired  by  a  subsequent  statute  retroactively 
legalizing  the  contract. 

Steele  County  v.  Erakine,  (1899)  98  Fed.  215,  affirming  (1898)  87  Fed.  ©30. 

64.  Statutory  Compensation  for  Logs  Drifted  on  Shore.— A  statute 
providing  that  "  all  persons  claiming  logs  cast  by  wind  and  tide  upon  any 
shore  bordering  upon  the  Chesapeake  bay  and  its  tributaries  are  hereby 
prohibited  from  removing  the  same  without  the  payment  to  the  owner  of 
the  said  shore  of  the  sum  of  twenty-five  cents  for  each  log  so  removed/' 
and  providing  for  proceedings  to  enable  the  landowner  to  sell  the  logs  for 
the  payment  of  the  charges,  after  notice  by  publication,  without  any  judicial 
determination  of  the  amount  payable,  does  not  deprive  the  owners  of  the 
logs  of  property  without  due  process  of  law. 

Henry  t>.  Roberts,  (1892)  50  Fed.  903. 

65.  Impairing  Lien  on  Logs. —  A  statute  which, provides  that  "Any  per- 
son who  shall  injure,  impair,  or  destroy,  or  who  shall  render  difficult, 
uncertain  or  impossible  of  identification,  any  sawlogs,  spars,  piles,  cord- 
wood,  or  other  timber,  upon  which  there  is  a  lien  as  herein  provided,  with- 
out the  express  consent  of  the  person  entitled  to  such  lien,  shall  be  liable 
to  the  lienholder  for  the  damages  to  the  amount  secured  by  his  lien,  which 
may  be  recovered  by  civil  action  against  such  person,"  is  not  obnoxious 
to  this  amendment. 

Anderson  v.  Great  Northern  R.  Co.,  (1914)  26  Idaho  433,  138  Pac  127,  Ann.  Cas. 
<1916C  191. 

66.  Construction  of  Drains  on  Lands  of  Others. —  A  constitutional  pro- 
vision declaring  that  "  general  laws  may  be  passed  permitting  the  owners 
or  occupants  of  agricultural  lands  to  construct  and  maintain  for  the  drain- 
age thereof  necessary  drains,  ditches,  and  dikes  upon  the  lands  of  others 
under  proper  restrictions  and  with  just  compensation,  but  no  special  laws 
shall  be  enacted  for  such  purposes,"  does  not  conflict  with  the  Fourteenth 
Amendment  of  the  Federal  Constitution. 

Matter  of  Tuthill,  (1899)  36  App.  Div.  492,  56  N.  Y.  S.  657,  affirmed  (190O)  163 
N.  Y.  133,  67  N.  E.  303,  7-9  Am.  St.  Rep.  674,  49  L.  R.  A.  781. 

67.  Fencing  Gracing  Lands. —  The  complainant  was  the  owner  of  about 
eight  thousand  acres  of  land  in  one  body,  which  was  valuable  for  gracing 
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purposes,  but  beyond  this  had  little  value.  He  derived  an  income  therefrom 
from  a  per  capita  royalty  paid  by  owners  of  cattle  placed  in  this  pasture. 
When  he  purchased  this  property  the  law  of  the  state  required  all  owners 
of  cattle  and  stock  to  keep  them  fenced  in,  and,  in  case  they  strayed  on  the 
lands  of  others,  gave  to  the  owners  of  such  lands  the  right  of  distraining 
and  impounding  them.  No  proprietor  was  required  to  fence  his  land  used 
for  any  purpose  but  pasture,  and  the  provisions  of  the  law  protected  him 
from  trespass.  The  general  aFsembly  passed  an  Act  to  exempt  certain 
territory  in  the  same  county  from  the  operation  of  this  law.  Under  the 
provisions  of  the  Act  some  thirty-two  thousand  acres,  in  which  territory 
was  embraced  this  land  of  the  complainant,  were  exempted  from  the  pro- 
visions of  the  general  law.  The  complainant  was  thus  compelled  either 
to  build  a  substantial  fence  around  his  whole  tract,  of  a  character  to  keep 
out  cattle,  hogs,  or  other  stock,  or  his  land  could  be  grazed  upon  by  the 
cattle  and  stock  of  any  person  who  chose  to  turn  them  out.  The  defend- 
ants were  cattle  and  stock  owners,  neighbors  of  the  lands  of  the  complain- 
ant, and,  anterior  to  the  passage  of  the  Act  in  question,  had  used  the 
privilege  of  grazing  on  the  lands  of  the  complainant  and  had  paid  the 
per  capita  royalty  charged  therefor ;  after  the  passage  of  the  Act  their  stock 
and  cattle  had  been  at  large  and  had  constantly  trespassed  upon  the  lands 
of  the  complainant.  It  was  held  that  the  statute  deprived  the  complainant 
of  his  property  without  due  process  of  law. 
Smith  v.  Bivens,  (1883)  56  Fed.  353. 

68.  Prohibiting  Transportation  of  Cotton  Seed  by  Night.— A  statute 
declaring  "  that  it  shall  not  be  lawful  for  any  person  to  transport  or  move 
after  sunset,"  and  before  sunrise  of  the  succeeding  day,  within  the  specified 
localities,  "  any  cotton  in  the  seed  "  does  not  deprive  an  owner  of  his  prop- 
erty without  due  process  of  law. 

Davis  v.  State,    (1880)   68  Ala.  58,  in  is  to  regulate  traffic  in  the. staple  agri- 

which  case  the  court  said:     "It  does  not  cultural  product  of  the  state,  so  as  to 

inhibit  all  transportation,  but  seeks  only  prevent  a  prevalent  evil,  which,  in  the 

to  regulate  and  control  it,  in  one  par-  opinion   of  the   law-making   power,   may 

ticular  condition  of  a  commodity.    We  re-  have  done   much   to  demoralize  agricul- 

gard  this  as  a  mere  police  regulation,  the  tural   labor   and   destroy   the   legitimate 

alleged  impolicy  or  injustice  of  which  is  profits   of    agricultural    pursuits    to    the 

beyond   the   legitimate   scope   of    indicia!  public    detriment,    at    least    within    the 


criticism.    The  primary  object  of  this  law      specified  territory.     This  the  legislature 
ifl  not  to  interfere  with  the  right  of  prop- 
erty or  its  vendible  character.    Its  object 


69.  Action  by  Parent  for  Injury  to  Minor  Child. —  A  statute  authorizing 
a  father  to  maintain  in  his  own  name  an  action  for  an  injury  to  his  minor 
child  does  not  deprive  the  defendant  of  his  property  without  due  process 
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of  law  in  violation  of  the  Fourteenth  Amendment,  since  the  judgment 
rendered  is  a  bar  to  further  action.  Nor  does  such  a  statute  deprive  the 
child  of  his  property. 

Lathrop  r.  Schutte,  (1895)  61  Minn.  106,  63  N.  W.  498. 

70.  Removal  of  Trustee  by  Appointment  of  Another. — The  appoint- 
ment of  a  person  to  administer  a  trust  which  another  who  had  been 
appointed  trustee  by  a  will  deolined  by  his  conduct  to  accept,  does  not 
deprive  the  latter  of  his  rights  as  guaranteed  by  this  amendment. 

Adams  t>.  Adams,  (1886)  64  N.  H.  224,  9  AtL  100. 

71.  Recovery  by  Guardian  of  Property  Belonging  to  Nonresident.— 

A  statute  providing,  "  in  all  cases  where  any  guardian  and  his  ward  may 
both  be  nonresidents  of  this  state  and  such  ward  may  be  entitled  to  prop- 
erty of  any  description  in  this  state,  such  guardian,  on  producing  satis- 
factory proof  to  the  probate  court  of  the  proper  town  and  county,  by  cer- 
tificates duly  authenticated  according  to  the  Act  of  Congress  in  such  cases, 
that  he  has  given  bond  and  security  in  the  state  in  which  he  and  Iris  ward 
reside  in  double  the  amount  of  the  value  of  the  property,  as  guardian,  and 
it  is  found  that  a  removal  of  the  property  will  not  conflict  with  the  terms  of 
limitation  attending  the  right  by  which  the  ward  owns  the  same,  then  any 
guardian  may  demand  or  sue  for  and  remove  any  such  property  to  the  place, 
of  residence  of  himself  and  ward,M  does  not  deprive  the  ward  of  his  prop- 
erty without  due  process  of  law  in  violation  of  the  Fourteenth  Amendment 
Mitchell  r.  People's  Sav.  Bank,  (1898)  20  R.  I.  500,  40  Atl.  502. 

72.  Prohibiting  Receipt  of  Dues  by  Insolvent  Association. —  A  statute 
making  it  a  felony  for  any  officer  of  a  building  and  loan  association  to 
receive  any  money  or  thing  of  value  in  payment  of  any  dues  or  fees  due  the 
association  after  knowledge  that  the  association  is  insolvent  or  in  failing 
circumstances,  and  making  the  insolvency  of  the  association  prima  facie 
evidence  of  knowledge  of  insolvency,  does  not  deprive  stockholders  who 
became  borrowers  prior  to  the  statute  of  the  right  to  pay  their  premiums 
nor  of  their  property,  without  due  process  of  law. 

State  t>.  Missouri  Guarantee  Sav.,  etc.,  Assoc.,  (1902)  167  Mo.  489,  67  &  W.  215, 
90  Am.  St.  Rep.  426. 

73.  Regulating  Motor  Vehicles. —  A  statute  which  declares  that  damages 
done  to  person  or  property  from  the  negligent  operation  of  a  motor  vehicle 
shall  constitute  a  lien  next  in  priority  to  the  lien  for  state  and  county  taxea 
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upon  such  vehicle  and  giving  the  right  to  attach  the  vehicle,  is  valid  as 
against  a  chattel  mortgage  executed  after  the  enactment  of  the  statute. 

Merchants',  etc.,  Bank  v.  Brigman,  (1017)  106  S.  C.  962.  91  S.  E.  332,  L.  R.  A. 
1917E  925. 

Jitney  buses — An  ordinance  requiring  the  owners  of  automobiles  oper- 
ated in  the  transportation  of  passengers  over  designated  routes  to  file  a 
bond  for  each  vehicle  operated,  for  the  benefit  of  any  person  who  may  be 
damaged  in  his  person  or  property  by  the  fault  of  the  automobile  operator, 
does  not  deprive  the  owner  of  any  property  rights. 

Lutz  v.  New  Orleans,   (1916)  235  Fed.  also  State  v.  Ferry  Line  Auto  Bus  Co., 

978.    See  also  Nolen  v.  Riechman,  (1916)  (1916)  93  Wash.  614,  161  Pac  467;  State 

225  Fed.  812,  as  to  a  statute  requiring  v.   Seattle  Taxicab,  etc.,  Co.,    (1916)    90 

a  bond  of  $6,000  for  each  car  used,  and  Wash.  416,  156  Pac.  837. 

74.  Regulating  Moving  Picture  Films. —  A  statute  establishing  a  state 
board  with  power  to  censor  moving  picture  films,  is  valid. 

Mutual  Film  Corp.  v.  Ohio  Industrial  Examining  and  licensing  moving  picture 

Commission,    (1914)    236   U.   a   230,  35  operators.— A  .  statute  requiring  the  ex- 

S.  Ct  387,  59  U.  S.    (L.  ed.)    562,  Ann.  amination  and  licensing  of  moving  picture 

Cas.  1916C  296;  Mutual  Film  Co.  v.  Ohio  operators  is  valid  as  it  is  evidently  for 

Industrial  Commission,  (1914)  236  U.  S.  the  purpose  of  protecting  the  public  from 

247,  35  S.  Ct.  393,  59  U.  S.  (I*  ed.)  561;  the. consequent  injury  and  loss  to  life  and 

Mutual    Film    Corp.    v.    Hodges,    (1914)  property  resulting  from  the  operation  of 

236  U.  S.  248,  35  S.  Ct.  393,  59  U.  S.  moving  picture  machines  by  incompetent 

(L.  ed.)    561;  Mutual  Film  Co.  v.  Ohio  persons.    State  v.  Loden,  (1912)  117  Md. 

Industrial  Commission,   (1914)    215  Fed.  373,  83  Atl.  564,  Ann.  Cas.  1913E  1300, 

138.  40  L.  R.  A.  (N.  S.)   193. 

76.  Subjecting  Premises  to  Judgment  for  Honey  Lost  at  Gambling. — 

A  statute  authorizing  an  informer  to  subject  the  premises,  in  which  the 
owner  knowingly  permits  gambling,  to  the  satisfaction  of  a  judgment  for 
money  lost  therein  at  gaming,  does  not  deprive  the  owner  of  properly  with- 
out due  process  of  law. 

Marvin  v.  Trout,   (1905)   199  U.  S.  212,  26  8.  Ct.  31,  50  U.  S.  (L.  ed.)   157. 

76.  Effect  of  Retraction  of  Libel. —  A  statute  assuming  to  authorize  a 
newspaper  to  absolve  itself  from  liability  for  libel  by  publishing  a  retrac- 
tion, is  invalid. 

Byers  t\  Meridian  Printing  Co.,  (1911)  84  Ohio  St.  408,  95  N.  E.  917,  38  L.  R.  A. 
(N.  S.)  913. 

77.  Requiring  Labor  on  Public  Roads. —  A  statute  which  requires  every 
able-bodied  male  person  between  the  ages  of  twenty-one  and  forty-five  years 
to  work  on  the  roads  and  bridges  for  six  days  in  each  year,  to  provide  a 
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substitute,  or  in  lieu  thereof  to  pay  to  the  overseer  the  sum  of  $3,  does  not 
deprive  a  person  of  property  without  due  process  of  law. 

Butler  t\  Perry,  (1916)  240  U.  S.  328,  36  S.  Ct.  258,  60  U.  S.  (L.  ed.)  672. 

78.  Competition  in  the  Employment  of  Convicts. —  A  statute  which 
directs  that  convicts  be  put  to  work  grinding  oyster  shells  and  limestone 
rock,  and  provides  for  the  sale  of  the  product  of  their  labor,  does  not  amount 
to  the  taking  of  property  as  the  result  of  incidental  competition  with  private 
manufacturers. 

Shenandoah  Lime  Co.  v.  Mann;  (1913)  115  Va.  865,  80  S.  E.  753,  Ann.  Cas.  19150 
973. 

79.  Collection  of  Penalty  by  Summary  Process. —  A  statute  fixing  a 
penalty  for  a  violation  of  law,  and  authorizing  the  sheriff  or  state  revenue 
agent  to  assess  and  collect  such  penalty  by  distress,  is  unconstitutional  as  a 
taking  of  property  without  due  process  of  law. 

McBride  v.  State  Revenue  Agent,   (1893)   70  Miss.  716,  12  So.  699. 

80.  Summary  Sale  of  Property  of  Trespassers. — An  Act  authorizing  the 
land  agent,  or  those  acting  under  him,  to  seize  and  sell  without  legal  process 
the  teams,  supplies,  and  property  of  supposed  trespassers  upon  the  public 
lands  engaged  in  cutting  and  hauling  away  timber,  denies  such  persons 
due  process  of  law  and  is  void. 

Dunn  t\  Burleigh,  (1873)  62  Me.  24. 

81.  Summary  Sale  of  Impounded  Animals. —  A  statute  authorizing  the 
detention  of  animals  running  at  large  and  the  summary  sale  of  such  ani- 
mals, after  ten  days'  advertisement,  in  default  of  the  payment  of  damages 
and  the  costs  of  keeping  the  same,  is  a  deprivation  of  property  without  due 
process  of  law  in  that  the  sale  is  permitted  without  any  judicial  proceeding 
to  determine  the  amount  of  the  damages,  and  whether  or  not  the  animal 
was  in  fact  running  at  large  within  the  meaning  of  the  Act. 

Greer  v.  Downey,  (1«03)  8  Ariz.  164,  71  Pac.  900,  61  I*  R.  A.  408. 

82.  Writ  of  Attachment  on  Failure  to  Pay  Alimony. —  A  decree  of 
alimony,  not  being,  under  the  state  decisions,  a  moneyed  decree,  but  a  decree 
to  enforce  the  performance  of  a  duty,  the  nonperformance  of  which  is 
wrong  and  gtam-criminal,  a  writ  of  attachment  under  a  state  law  is  an 
appropriate  mode  of  enforcing  such  decree,  and  does  not  deprive  the  defend- 
ant of  due  process  of  law. 

Ea  p.  Murray,  (1S88)  35  Fed.  400. 
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83.  Appropriation  of  Bank  Deposit  to  Pay  Alimony. — Where  a  decree 
of  divorce  has  heen  granted  with  an  order  for  alimony,  and  at  the  institu- 
tion of  the  suit  the  court  entered  a  preliminary  order  enjoining  a  bank  in 
which  the  nonresident  husband  kept  a  deposit  from  paying  out  any  part 
of  the  deposit,  the  appropriation  of  the  deposit  to  satisfy  the  alimony  does 
not  deprive  such  husband  of  his  property  without  due  process  of  law. 

Pennington  t>.  Ohio  Fourth  Nat.  Bank,  (1917)  243  U.  S.  269,  37  S.  Ct.  282,  61 
V.  8.  (L.  ed.)   713,  L.  R.  A.  1017F  1159. 

84.  Prohibiting  Assignment  of  Claim  for  Purpose  of  Attachment. — 

A  statute  prohibiting  the  assignment  of  any  claim  against  a  citizen  of  the 
state  for  the  purpose  of  having  the  same  collected  by  attachment  or  gar- 
nishment in  the  courts  of  another  state,  is  invalid. 

Markley  i?.  Murphy,  (1913)   180  Ind.  4,  102  N.  E.  376,  47  L.  R.  A.   (N.  S.)  689. 

86.  Liability  for  Communicated  Fire. —  A  statute  which  attempts  to 
make  the  owner  of  land  liable  for  damages  to  timber  by  fire  which  started 
on  his  land  or  escaped  therefrom  "  accidentally  or  unavoidably,' '  deprives 
such  an  owner  of  property  without  due  process  of  law. 

Eastman    v.    Jennings-McRae    Logging       McRae  Logging  Co.,    (1914)    70  Ore.   16, 
Co.,  (1014)  00  Ore.  1,  138  Pac.  216,  Ann.       138  Pac.  236. 
Caa.    1010A    185;    Johnson    v.    Jennings- 

86.  Prohibiting  Use  of  Photograph  for  Advertising  Without  Consent. 
—  A  statute  prohibiting  the  use  of  a  photographed  portrait  for  advertising 
purposes  without  the  written  consent  first  obtained  of  the  person  photo- 
graphed, does  not  deprive  a  person  who  has  paid  for  and  owns  it  of  his 
property  without  due  process  of  law. 

Sperry,  etc.,  Co.  v.  Rhodes,  (1011)  220  U.  S.  502,  31  S.  Ct.  400,  56  U.  S.  (L.  ed.) 
561. 

87. .  Regulating  the  Taking  of  Ice. 

The  right  to  take  ice  from  public  wa-  the    Fourteenth    Amendment    prohibiting 

ters  within  a  state  being  a  possession  of  any  invasion  of  the  right  to  liberty  and 

all   the  people  thereof,  a  law  which  ex-  property    without    due    process    of    law. 

acted  from  any  individual  a  sum  of  money  Hossmiller  t\  State,  (1002)   114  Wis.  160, 

as  a  consideration  for  the  enjoyment  of  80  N.   W.  830,  01  Am.  St.  Rep.  010,  58 

such   waters,   upon   the   theory   that   the  L.  R.  A.  03. 
state  is  the  owner  of  the  waters,  violates 

88.  Limiting  Recovery  for  Injury  to  Dog. —  A  statute  which  provides 
* '  that  in  civil  actions  for  killing  of,  or  for  injuries  done  to,  dogs,  the  owner 
cannot  recover  beyond  the  amount  of  the  value  of  such  dog  or  dogs,  as 
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fixed  by  himself  in  the  last  assessment  preceding  the  killing  or  injuries 
complained  of,"  is  constitutional  as  within  the  police  power  of  the  state. 

Sen  tell  v.  New  Orleans,  etc.,  R.  Co.,  (1997)  166  U.  8.  698,  17  a  Ok  693,  41  U.  6. 
<L.  ed.)   1169. 

89.  Giving  Discretion  to  Municipal  Officer. —  A  municipal  ordinance 
providing  that  "  no  person  shall  move  any  building,  or  frame  of  any  build- 
ing, into  or  upon  any  of  .the  public  streets,  lots,  or  squares  of  the  city,  or 
cause  the  same  to  be  upon  or  otherwise  to  obstruct  the  free  passage  of  the 
streets,  without  the  written  permission  of  the  mayor,  or  president  of  the 
city  council,  or  in  their  absence  a  councillor.  A  violation  of  this  section 
shall,  on  conviction,  subject  the  offender  to  a  fine  of  not  to  exceed  twenty- 
five  dollars,"  is  not  invalid  as  an  unauthorized  delegation  of  power  to  a 
single  person. 

Wilson  f>.  Eureka  City,   (1890)    173  U.  a  32,  19  a  Ct  317,  43  U.  a  (L.  ed.)  603. 

90.  Muncipal  Aid  to  Abolishing  Grade  Crossings. —  The  fact  that  a  city 
has  contributed  to  the  expense  of  abolishing  grade  crossings  and,  inciden- 
tally thereto,  to  the  construction  of  additional  tracks,  does  not  make  a  case 
of  taking  property  without  due  process  of  law. 

Wheeler  v.  New  York,  etc.,  R.  Co.,  (1900)  178  U.  6.  326,  20  a  Ct  049,  44  U.  S. 
(L.  ed.)  1086. 

91.  Bights  of  Abutting  Owners  in  Streets. —  The  state  courts  must 
finally  determine  the  extent,  limitations  and  the  qualifications  of  an  abut- 
ting owner's  rights  and  easements  in  a  street. 

Quinby  v.  Cleveland,  (1011)   191  Fed.  68. 

92.  Damages  to  Abutting  Owner  by  Change  of  Street  Grade. —  Where 
a  statute  authorizing  a  city  to  grade  streets  required  it  to  make  compensa- 
tion for  consequential  damages  due  to  an  original  street  grading,  an  abut- 
ting owner  is  deprived  of  property  rights  by  the  application  to  him  and 
his  property  of  a  statute,  passed  after  his  property  had  been  damaged  by 
grading,  repealing  the  right  to  recover  damages  in  such  cases. 

Ettor  t>.  Tacoma,  (1913)  228  U.  a  148,  33  a  Ct.  4fi8,  57  U.  a  (L.  ed.)  773. 

93.  Ordinance  Requiring  Connection  with  Sewers. —  A  municipal  ordi- 
nance requiring  persons  and  property  owners  residing  upon  any  street 
along  which  sewer  mains  have  been  laid,  within  thirty  days  after  the  pas- 
sage of  the  ordinance,  to  install  water  closets  in  their  houses,  and  connect 
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the  same  with  the  main  sewer  pipe,  does  not  deprive  an  owner  of  property 
without  due  process  *of  law. 

Hutchinson  v.  Valdosta,  (IMS)  227  U.  a  803,  33  S.  Ct  200,  57  U.  8.  (I*  ed.)  580. 

94.  Regulating  Height  and  Line  of  Buildings.— A  state  statute  under 
which  the  height  of  buildings  in  a  city  in  other  than  commercial  districts 
may  be  limited  to  80  or  100  feet  while  buildings  in  those  districts  may  be 
built  up  to  125  feet  above  the  grade  of  the  street,. does  not  deprive  an  owner 
of  any  property  right  within  the  operation  of  this  amendment,  as  it  is  a 
reasonable  exercise  of  the  police  power. 

Welch  v.  Swasey,  (1900)  214  U.  8.  91,  29  S.  Ct.  567,  58  U.  a  (L.  ed.)  90S. 

Establishing  building  line  on  street. — An  ordinance,  passed  under  statutory 
authority,  providing  that  whenever  the  owners  of  two-thirds  of  property 
abutting  on  any  street  request  the  committee  on  streets  to  establish  a  build- 
ing line  on  the  side  of  the  square  on  which  their  property  fronts,  the  said 
committee  shall  establish  such  line  so  that  the  same  shall  not  be  lesB  than 
five  feet  nor  more  than  thirty  feet  from  the  street  line,  is  invalid  as  depriv- 
ing an  owner  of  his  property  right  without  due  process  of  law. 

Eubank  v.  Richmond,  (1912)  226  U.  S.  and  dispose  of  the  proper  right*  of  others, 

137,  33  S.  Ct.  76,  57  U.  S.   (L.  ed.)   156,  creates  no  standard  by  which  the  power 

Ann.  Cas.  1914B  192,  42  L.  R.  A.  (N.  S.)  thus  given  is  to  be  exercised;   in  other 

1 123,  wherein  the  court  said :    "  It  leaves  words,  the  property  holders  who  design 

no  discretion  in  the  committee  on  streets  and  have  the  authority  to  establish  tine 

as   to  whether  the   street   line   shall  or  line  may  do  so  solely  for  their  own  in- 

shall  not  be  established  in  a  given  case.  terest  or  even  capriciously." 
The  action  of  the  committee  is  determined 

by  two-thirds  of  the  property  owners.  In  In  the  absence  of  express  authority  eon- 
other  words,  part  of  the  property  owners  f erred  by  statute,  the  enforcement  of 
fronting  on  the  .block  determine  the  ex-  municipal  ordinances  prohibiting  an  owner 
tent  of  use  that  other  owners  shall  make  of  lots  on  an  ordinary  public  thorough- 
of  their  lots,  and  against  the  restriction  fare  to  erect  a  building  thereon  unless 
they  are  impotent.  This  we  emphasise.  he  agrees  to  build  on  a  line  the  average 
One  set  of  owners  determine  not  only  the  distance  back  from  the  front  line  of  lots 
extent  of  use  but  the  kind  of  use  which  that  buildings  on  the  same  side  of  the 
another  set  of  owners  may  make  of  their  street  in  the  block  in  which  his  lots  are 
property.  In  what  way  is  the  public  situate  are  constructed,  is  invalid  as  de- 
safety,  convenience  or  welfare  served  by  priving  the  owner  of  a  property  right 
conferring  such  power?  The  statute  and  without  due  process  of  law.  WiUison  v, 
ordinance,  while  conferring  the  power  on  Cooke,  (1913)  54  Colo.  320,  130  Pac.  828, 
some  property  holders  to  virtually  control  44  L.  R.  A.  (N.  S.)  1030. 

95.  Removal  of  Snow  from  Sidewalks. —  A  municipal  ordinance  requir- 
ing the  owners  or  persons  in  possession  of  property  bordering  on  any  street, 
within  the  first  four  hours  of  daylight  after  the  ceasing  to  fall  of  any  snow, 
to  cause  the  snow  to  be  removed  from  the  sidewalk  adjoining  the  building 
or  lot  of  land,  does  not  violate  this  clause. 

State  r.  McCrillis,  (1907)  28  R.  I.  165,  G6  Atl.  301,  13  Ann.  Cas.  701,  9  L.  R.  A. 
(N.  S.)   635. 
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.  96.  Closing  Street  After  Wharfage  Privileges. —  The  closing  of  a  street 
and  approaches  to  a  river,  after  granting  the  privilege  to  construct  wharves 
in  front  of  private  property,  does  not  deprive  the  owner  of  property  with- 
out due  process  of  law. 

Mead  v.  Portland;  (1906)   200  U.  S.  148,  26  S.  Ct.  171,  50  U.  S.   (L.  ed.)  413. 

97.  Municipal  Wood  and  Coal  Yards. —  A  statute  which  provides  that 
any  city  or  town  may  establish  and  maintain  within  its  limits,  a  permanent 
wood,  coal,  and  fuel  yard,  for  the  purpose  of  selling  at  cost  wood,  coal,  and 
fuel  to  its  inhabitants,  is  valid. 

Jones  v.  Portland,  (1M6)   113  Me.  123,  93  AtL  41. 

98.  Regulating  Smoke  Nuisance. —  An  ordinance  which  provides  that 
the  emission  of  dense  smoke  in  portions  of  the  city  is  a  public  nuisance  and 
prohibits  the  same,  is  valid. 

Northwestern   Laundry  v.   Des  Moines,  such  legislation,  or  its  effect  upon  busi- 

(1916)   230  U.  S.  486,  36  S.  Ct.  206,  60  ness  interests,  short  of  a  merely  arbitrary 

XJ.   S.    (L.   ed.)    396,   wherein   the   court  enactment,    are   not   valid    constitutional 

said :     "  So  far  as  the  Federal  Constitu-  objections.     Nor  is  there  any  valid  fed- 

tion  is  concerned,  we  have  no  doubt  the  eral  constitutional  objection  in  the  fact 

State  may  by  itself  or  through  authorized  that  the  regulation  may  require  the  dis- 

municipalities    declare    the    emission    of  continuance   of   the   use   of   property  or 

dense  smoke  in  cities  or  populous  neigh-  subject  the  occupant  to  large  expense  in 

borhoods  a  nuisance  and  subject  to  re-  complying  with  the  terms  of  the  law  or 

straint  as  such;  and  that  the  harshness  of  ordinance." 

99.  Change  in  Location  of  Oil  Plant. —  Where,  after  the  adoption  of  an 
ordinance  describing  certain  locations  in  the  city  where  oil  might  be  stored 
for  sale  and  distribution,  an  oil  company  purchased  land  to  be  occupied 
for  the  storage  of  oil,  a  subsequent  ordinance  withdrawing  that  locality 
as  one  in  which  oil  might  be  stored  was  held  not  to  be  invalid  as  depriving 
the  company  of  property  without  due  process  of  law. 

Union  Oil  Co.  t\  Portland,   (1912)    198  Fed.  441.      , 

100.  Prohibiting  Burials  in  City  Limits. —  An  ordinance  prohibiting  the 
burial  of  the  dead  within  city  limits  is  not  invalid  as  depriving  of  property 
without  due  process  of  law  a  cemetery  assqciation  which  had  spent  much 
money  in  establishing  the  burial  ground  and  had  much  unoccupied  space. 

Laurel  Hill  Cemetery  t\  San  Francisco,  (1910)  216  U.  S.  368,  30  &  Ct  301,  54 
U.  S.   (L.  ed.)   515. 

101.  Regulating  City  Cemetery. —  An  ordinance  which  provides  that 
no  person  is  authorized  to  dig  graves  or  to  construct  vaults,  in  the  city 
cemetery,  other  than  the  city  brick  mason  and  gravedigger,  is  valid. 

Augusta  v.  Bredenberg,  (1917)   146  Gft.  469,  91  S.  £.  486. 
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102.  Prohibiting  Use  of  Advertising  Signs  on  Vehicles.— An  ordinance 
prohibiting  the  use  of  advertising  vehicles  on  the  streets  does  not  deprive 
a  person  of  property  without  due  process  of  law  as  applied  to  a  corporation 
operating  automobile  stages  upon  routes  extending  along  city  streets,  hav- 
ing thereon  large  advertising  signs  in  various  glaring  colors  and  devices. 

Fifth  Ave.  Coach  Oo.  t>.  New  York,  (1911)  221  U.  S.  467,  SI  &  Ct.  700,  55  U.  S. 
(L.  ed.)  815. 

103.  Prohibiting  Brickmaking  Within  Specified  Area. —  An  ordinance 
which  makes  it  unlawful  for  any  person  to  establish  or  operate  a  brickyard 
or  brickkiln,  or  any  establishment,  -factory,  or  place  for  the  manufacture  or 
burning  of  brick  within  prescribed  limits  in  the  city,  is  not  invalid  as 
depriving  the  owner  of  land,  containing  clay  suitable  for  making  bricks, 
of  property  without  due  process  of  law. 

Hadacheck  v.  Sebastian,  (1915)  239  U.  S.  394,  30  S.  Ct.  143,  60  U.  S.  (L.  ed.)  348. 

104.  Regulating  Billboards. —  A  municipal  ordinance  regulating  the 
erection  of  billboards,  which  requires  that  before  any  billboard  or  sign- 
board of  over  twelve  feet  square  in  area  may  be  erected  in  any  block  in 
which  one-half  of  the  buildings  are  used  exclusively  for  residence  pur- 
poses the  owners  of  a  majority  of  the  frontage  of  the  property  on  both 
sides  of  the  street  in  such  block  shall  consent  in  writing  thereto,  is  valid. 

Thomas  Cusack  Co.  v.  Chicago,  (1917)  tion  to  erect,  build,  construct,  or  main- 

242  U.  S.  526,  37  S.  Ct.   190,  61   U.   &  tain  in  the  city  of  Los  Angeles  any  fence, 

(Ia  ed.)    472,   Ann.   Cas.    191 7C  594,   L.  building,  or  other   structure  of  or  to  a 

R.  A.  1918A  136.  greater   height   than    six    feet    from    the 

surface    of    a    sidewalk,    street,    or    the 

Ordinances  regulating  the  erection  of  ground  where  the  same  is  erected,  built, 
billboards  and  containing  provisions  as  to  constructed,  or  maintained,  for  the  pur- 
height,  distance  from  street,  adjoining  pose  of  painting  thereon  any  sign  or  ad- 
property,  and  structures,  has  been  held  vertisement  for  advertising  purposes  or 
not  to  be  violative  of  the  Fourteenth  posting  thereon .  or  affixing  or  attaching 
Amendment  in  that  they  authorize  such  thereto  or  thereon  any  bills  or  signs, 
restrictions  upon  the  use  of  private  prop-  placards,  cards,  posters,  or  other  adver- 
erty  as  to  constitute  a  "  taking  "  of  prop-  tising  matter  for  advertising  purposes," 
erty  for  public  use  without  just  com-  cannot  be  declared  invalid.  In  re  Wil- 
pensmtion  being  paid  therefor.  St.  Louis  shire,  (1900)  103  Fed.  624,  wherein  the 
Gunning  Advertising  Co.  t?.  St.  Louis,  court  said:  "It  must  be  admitted  that 
(1011)  236  Mo.  99,  137  S.  W.  929.  the    limit     prescribed     approaches     very 

closely,  if  it  does  not  reach,  the  point  of 

An   ordinance   regulating   the   location  unreasonableness.     But  between  the  line 

and  structure  of,  and  the  advertisements  above  which  the  height  prescribed  would 

which  may   be  put  upon,   billboards,   is  be  obviously  reasonable  and  below  which 

valid.  Horton  0.  Old  Colony  Bill  Posting  it  would  be  obviously  unreasonable  there 
Co.,    (1914)    36   R.   I.   507,   90  Atl.   822,  .  is  a   range  concerning  which   reasonable 

Ann.  Gas.  191 6A  911.  and  fair-minded  men  may  well  differ.    The 

action  of  the  municipal  authorities,  exer- 

Height  of  billboards. —  A  municipal  or-  cised  within   that   range,   ought  not,  in 

dinance  which  declares  "that  it  shall  be  my  opinion,  to  be  interfered  with  by  the 

unlawful  for  any  person,  firm,  or  corpora-  courts." 

105.  Keeping  Billiard  or  Pool  Tables  for  Hire. —  An  ordinance  prohibit- 
ing any  person  from  keeping  or  maintaining  any  hall  or  room  in  which  bil- 
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liard  or  pool  tables  are  kept  for  hire,  provided  it  shall  not  be  construed  to 
prevent  the  proprietor  of  a  hotel  using  a  general  register  for  guests  and 
having  twenty-five  bedrooms  and  upwards,  from  maintaining  billiard  tables 
for  the  use  of  regular  guests  only  of  such  hotel,  in  a  room  provided  for  that 
purpose,  does  not  deprive  one  who  must  close  his  place  of  a  property  right 
without  due  process  of  law. 

Murphy  r.  California,  (1912)  225  U.  S.  623,  92  S.  Ct.  697,  56  U.  &  (I*  ed.)  12», 
41  L.  R.  A.   (N.  S.)    153. 

106.  Keeping  "  Reputed  "  House  of  III  Fame.— A  statute  providing  for 
the  punishment  of  any  "  person  who  shall  keep  a  house  which  is,  or  is 
reputed  to  be,  a  house  of  ill  fame,  or  which  is  resorted  to,  or  is  reputed  to 
be  resorted  to,  for  the  purpose  of  prostitution  and  lewdness,"  does  not 
deny  a  constitutional  right  as  permitting  a  conviction  on  proof  of  reputar 
tion  made  by  wanton  remarks  of  unreliable  people,  when  the  state  court 
has  so  construed  the  statute  as  to  require  the  reputation  to  be  founded  on 
facts. 

Morse  r.  Brown,   (1913)   206  Fed.  292. 

107.  Taxation  —  a.  In  General. —  The  general  and  special  taxing  sys- 
tems of  the  states  have  not  been  subverted  by  this  amendment.  The  pur- 
pose of  the  amendment  is  to  extend  to  the  citizens  and  residents  of  the  states 
the  same  protection  against  arbitrary  state  legislation  affecting  life,  liberty, 
and  property  as  is  afforded  by  the  Fifth  Amendment  against  similar  legis- 
lation by  Congress. 

Tonawanda  v.  Lyon,   (1901)    181  U.  6.  Texas,    (1910)    217  U.  S.   114,  30  8.  Ct. 

391,  21  S.  Ct.  609,  45  U.  S.   (L.  ed.)  908.  496,  54  U.  S.   (L.  ed.)   688. 
See  also  Cass  Farm  Go.  f>.  Detroit,  (1901) 

181    U.    S.    396,   21    S.   Ct.    644,   645,   45  Although  the  constitution  contains  no 

U.  S.   (L.  ed.)   914.  express  limitation  upon  the  power  of  the 

legislature  to  provide  for  taxes  on  licenses, 

The  power  of  taxation  is  one  upon  which  such    power   should   not   be   no   exercised 

this  amendment  places  a  limitation.  Santa  as    to    deprive    any    person    of    property 

Clara   County   v.    Southern   Pac.   R.   Co.,  without  due   process  of  law.     Harper  v. 

(1883)     18    Fed.    397,   affirmed   on   other  Galloway,    (1910)    58    Fla.    255,   51   So. 

grounds   (1886)    118  U.   S.  394,  6  S.  Ct.  226,   19  Ann.  Cas.  235,  26  L.  IL  A.  (N. 

1132,  30  U.  S.   (L.  ed.)    118.  S.)   794. 

"  It  was  never  contemplated,  when  the  That  the  indebtedness  of  a  city  Is  in 
Amendment  was  adopted,  to  restrain  or .    excess    of    the   constitutional   limit,  and 

cripple  the  taxing  power   of   the   states,  that   it   is   proposed   to  apply  the  taxei 

whatever    the   methods   they   devised   for  when  collected,  to  the  payment  of  such 

the    purposes    of    taxation,*  unless    those  unlawful  indebtedness,    affords  no  excuse 

methods,    by    their    necessary    operation,  for  complainant's  failure  to  pay  the  taxes, 

were   inconsistent   with   the   fundamental  If,   when    the    taxes    are   paid,    the   city 

principles  embraced  by  the  requirements  authorities  shall  undertake  to  apply  them 

of  due  process  of  law  and  the  equal  pro-  to  the  payment  of  invalid  or  illegal  ob- 

tection   of  the  laws  in   respect,  of  rights  ligations,  it  will  be  time  for  the  complain- 

(»f   property."      Southwestern    Oil    Co.    1>.  ant   to    invoke   the  aid   of   the   court  to 
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restrain  such  misappropriation  of  the  cor- 
porate funds.  Forsyth  v.  Hammond, 
(1896)  68  Fed.  774,  reversed*  *nd  the 
remanded  with   instructions  to  dis- 


miss for  want  of  jurisdiction,  (1897)  166 
U.  S.  506,  17  8.  Ot.  666,  41  U.  8.  (L. 
ed.)    1095. 


5.  Fob  Public  Pubposes. —  Fundamental  principles  deny  the  power  of 
the  legislature  to  appropriate  public  funds  raised  by  taxation  to  private 
purposes.  .< 


Beach  v.  Bradstreet,  (1912)  85  Conn. 
344,  82  Atl.  1030,  Ann.  Cas.  1913B  946, 
holding  that  a  statute  granting  pensions 
to  soldiers  who  have  been  honorably  dis- 
charged from  the  United  States  service 
without  regard  to  disability  or  indigence, 
is  invalid. 

However  great  the  hardship  or  unequal 
the  burden  it  cannot  be  said  that  a  tax 
collected  for  public  purposes  is  taking  the 
property  of  the  taxpayer  without  due 
process  of  law.  Kelly  v.  Pittsburgh, 
(1881)  104  U.  8.  82,  26  U.  8.  (L.  ed.) 
658. 

•'It  is  conceivable  that  taxation  may 
be  of  such  a  nature  and  so  burdensome 
as  properly  to  be  characterised  a  taking 
of  private  property  for  public  use  with- 
out just  compensation.  But  in  order  to 
bring  taxation  imposed  by  a  state  or 
under  its  authority  within  the  scope  of 
the  Fourteenth  Amendment  of  the  Na- 
tional Constitution  the  case  should  be  so 
clearly  and  palpably  an  illegal  encroach- 
ment upon  private  rights  as  to  leave  no 
doubt  that  such  taxation  by  its  necessary 
operation  is  really  spoliation  under  the 
guise  of  exerting  the  power  to  tax." 
Henderson  Bridge  Co.  t>.  Henderson,  (1899) 
173  U.  8.  614,  19  8.  Ct.  553,  43  U.  8. 
(L.  ed.)  823.  See  also  Michigan  Tele- 
phone Tax  Cases,    (1911)    185   Fed.  634. 

On  Itinerant  vendors. —  A  Vermont  stat- 
ute requiring  itinerant  vendors  to  deposit 
five  hundred  dollars  with  the  state  treas- 
urer and  take  out  a  state  license  and  in 
addition  to  obtain  a  local  license,  which 
may  be  granted  or  refused  in  the  dis- 
cretion of  the  local  governing  board,  does 
not  conflict  with  this  clause.  State  v. 
Harrington,  (1896)  68  Vt.  625,  35  Atl. 
515,  34  L.  R.  A.   100. 

Of  bonds  and  mortgages. — A  Pennsyl- 
vania statute  making  all  bonds  and  mort- 
gages taxable  annually,  and  requiring  that 
the  treasurer  of  each  corporation  shall, 
upon  payment  of  interest,  assess  a  three- 
mills  tax  upon  the  nominal  or  par  value 
of  the  bond  and  withhold  the  same  from 
the  interest  paid  to  the  bondholder,  and, 
instead  of  paying  it  to  the  bondholder, 
turn  it  over  into  the  state  treasury  of 
Pennsylvania,  in  valid.    Com.  v.  Delaware, 


etc.,  Canal  Co.,  (1892)  150  Pa.  St.  245, 
24  Atl.  599.  See  also  Com.  v.  New  York, 
etc.,  R.  Co.,  (1892)  160  Pa.  St.  234,  24 
Atl.  609;  Com.  v.  Lehigh  Ave.  R.  Co., 
(1889)  129  Pa.  St.  429,  18  Atl.  414,  498, 
5  L.  R.  A.  367. 

On  advertising  in  cars. —  A  statute 
which  imposes  a  tax  on  the  business  of 
advertising  in  cars,  and  makes  the  street- 
car company  or  railroad  company  which 
leases  or  sells  such  advertising  privileges 
liable  for  the  tax,  amounts  to  a  taking 
of  property  without  due  process  of  law 
in  violation  of  the  Federal  Constitu- 
tion. Knoxville  Traction  Co.  v.  Mc- 
Millan, (1903)  HI  Tenn.  521,  77  S.  W. 
665,  65  L.  R.  A.  296. 

On  sheep  raising. —  An  ordinance  by  a 
board  of  county  commissioners  which 
singles  out  the  one  industry  of  sheep 
raising  and  under  a  pretense  of  licens- 
ing that  business  imposes  a  certain  tax 
per  thousand  upon  sheep,  so  that  a  per- 
son having  four  thousand  heads  pays  as 
much  as  a  person  having  four  thousand 
nine  hundred  and  ninety-nine,  and  which 
affords  no  protection  to  sheep  raisers, 
there  being  nothing  to  indicate  that  any 
such  regulation  was  required  or  that  it 
has  changed  in  any  way  the  method  of 
conducting  the  business,  is  in  violation  of 
the  Fourteenth  Amendment  of  the  Federal 
Constitution  as  a  taking  of  property  with- 
out due  process  of  law.  Cache  County  v. 
Jensen,  (1900)  21  Utah  207,  61  Pac.  303. 

The  taxation  of  farm  land  within  city 
limits  for  ordinary  city  purposes  does 
not'  deprive  the  owner  of  his  property 
without  due  process  of  law.  Kelly  v. 
Pittsburgh,  (1881)  104  U.  8.  80,  26  U.  8. 
(L.  ed.)  658. 

-  Taxation  and  confiscation  of  dogs.—  A 
statute  of  Ohio  requiring  the  owners  of 
dogs  in  cities  of  the  first  class,  first  grade, 
to  pay  a  license  fee  of  two  dollars  for 
each  dog,  and  providing  that  if  the  fee 
is  not  paid  the  dog  shall  be  seized  bv  the 
Cincinnati  Humane  Society,  and  if  not 
redeemed  within  forty-eight  hours  shall 
be  destroyed  or  otherwise  disposed  of,  is 
unconstitutional  as  authorizing  a  taking 
of  property  without  due  process  of  law. 
Fagin  v.  Ohio  Humane  Hoc,  (1898)  9 
Ohio  Dec  341. 
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Making  payment  of  tax  a  prerequisite  to  title  under  a  void  tax  sale  and  deed, 

to  resisting  void  claim  under  tax  sale. — A  violates  the  due  process  of  law  clause  of 

statute  which  makes  the  payment  of  taxes  the  Federal  Constitution.    Eustis  v.  Henri- 

a  condition  precedent  to  defending  a  claim  etta,   (1897)    90  Tex.  468,  39  S.  W.  567. 

c.  Requiring  Deposit  as  Condition  to  Enjoining  Assessment. —  A  stat- 
ute requiring  the  deposit  of  the  amount  of  a  tax  as  a  condition  precedent 
to  the  maintenance  of  an  action  to  enjoin  the  assessment  is  valid  when  it 
applies  only  to  cases  where  there  is  a  defect  or  error  in  the  tax  proceedings 
and  not  to  cases  where  there  is  an  absolute  want  of  power  to  tax* 

Wisconsin  Real  Estate  Co.  v.  Milwaukee,   (1912)    151  Wis.  198,  138  N.  W.  642. 

The  question  whether  certain  property  is  taxable  under  the  state  law,  is  a 
state  question  and  does  not  touch  the  fundamentals  contemplated  by  the 
Fourteenth  Amendment. 

Rogers  t>.  Hennepin  County,  (1916)  240  U.  S.  194,  36  S.  Ct.  265,  60  U.  S.  (L.  ed.) 
594. 

d.  Combination  op  Regulation  and  Revenue. —  It  is  not  a  valid  objec- 
tion to  an  ordinance  that  it  partakes  of  both  the  character  of  a  regulation 
and  also  that  of  an  excise  or  privilege  tax.  The  business  is  more  easily 
subjected  to  the  operation  of  the  power  to  regulate,  where  a  license  is 
imposed  for  following  the  same,  while  the  revenue  obtained  on  account 
of  the  license  is  none  the  less  legal  because  the  ordinance  which  authorized 
it  f ulfils  the  two  functions,  one  a  regulating  and  the  other  a  revenue  func- 
tion. So  long  as  the  state  law  authorizes  both  regulation  and  taxation, 
it  is  enough,  and  the  enforcement  of  the  ordinance  violates  no  provision  of 
the  Federal  Constitution. 

Gundling  v.  Chicago,   (1900)   177  U.  S.  189,  20  &  Ct.  633,  44  U.  S.   (L.  ed.)  726. 

e.  Retroactive  Taxation. —  A  state  statute  is  not  brought  into  conflict 
with  the  Constitution  by  the  mere  fact  that  it  is  retroactive  in  its  operation. 

League  v.  Texas,  (1902)  184  U.  S.  161,  Minnesota,  (1S95)  159  U.  S.  537,  16  S. 
22  S.  Ct.  475,  46  U.  S.   (L.  ed.)  478.  Ct.  83,  40  U.  S.  (L.  ed.)  247. 

A  statute  is  not  lacking  in  due  process  ^\  a<*   •y*h<HpW"5  *?   ^^S 

if  the  procedure  under  it  is  but  a  new  fral   *«   "«**»*   suits   to    recover  back 

remedy   for   a   tax    liability    imposed   by  *""?  " d™  *«**  "W f1™9  and  *T° "± 

prior   law  of  the   State.     Citizens'   Nat.  mf     th**  thl8  act  #*"  ta  ~»«Jnwd  u 

Bank  t,.  Kentucky,  (1909)  217  U.  8.  443,  retrospective    as   well    as    prospective  is 

30  S.  Ct.  632,  54  U.  k  (I*  ed.)  832.  operation/'   is   a   proper   exercise   to  t*e 

'                  *           '  state's  right  of  taxation,  and  not  in  viola- 

A  state  statute  which  provides  for  a  tio.n.of  *£  Fed?ral  Constitution,  as  de- 
subjection  of  property  which  has  escaped  Prmn*  ^em  of  JET*7  *  r?£ 
taxation  in  prior*  years,  to  the  taxesrf  £oce?f  0*1™  %£  «  U7  Trt  M 
those  years,  does  not  deprive  one  of  due  *<£>  s\e%°°''  (19U)  117  Ark*  ** 
process  of  law  when  opportunity  to  ques-  " 

tion  the  validity  or  the  amount  of  the  An  act  in  Kentucky  making  it  the  duty 

tax  is  given.    Winona,  etc,  Land  Co.  v.  of  an  owner  or  claimant  of  land  to  pay 
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all  the  taies  Which  have  been  or  should  ing  property  for  public  use  without  just 

have    been    assessed    against   him    as    of  compensation,  and  might  be  most  danger- 

'the  years   1901-1905,  inclusive,  and  pro-  ous  and  oppressive,  as  well  as  destructive 

viding  that  failure  to  list  for  assessment  of  many  other   established  principles  of 

or  failure  to  pay  the  taxes  charged  for  the    law    of    taxation.      Covington    First 

any  of  such  years  shall  be  cause  for  for-  Nat.  Bank  t?.  Covington,  (1900)   103  Fed. 

feiture  to  the  Commonwealth  of  this  title,  527,   (1903)    129  Fed.  792,  affirmed  Cov- 

which  cause  shall  be  extinguished  if  the  ington    v.    Covington    First    Nat.    Bank, 

owner  shall  cause  the  land  to  be  assessed  (1904)    198  U.  S.  100,  25  8.  Ct.  562,  49 

for   taxation  before  March    1,   1907,  has  U.  8.    (L.  ed.)    963. 
■been  held  not  to  be  in  violation  of  the 

Fourteenth  Amendment  in  that  it  de-  Charging  back  taxes,  and  interest  on 
prives  the  owner  of  his  property  with-  lands  omitted  from  land  book. —  The  pro- 
out  due  process  of  law.  Kentucky  Union  visions  of  the  Virginia  code  requiring 
Co.  v.  Com.,  (1908)  128  Ky.  610,  108  the  commissioner  of  revenue  to  reinstate 
8.  W.  931,  110  S.  W.  398.  land  which  had  been  improperly  dropped 

from  the  land  books,  and  to  charge  on 
While  a  state  may  collect  taxes  for  such  land  taxes  at  the  rate  imposed  by 
previous  years  which  were  legally  pay-  law  for  each  year  it  has  been  omitted, 
able,  but  which  were  overlooked  by  the  together  with  lawful  interest  on  each 
assessor  or  otherwise  omitted  from  the  year's  taxes,  also  making  provision  to 
assessment,  it  is  very  doubtful  whether  have  the  action  of  the  commissioner  re- 
retroactive  taxation  may  be  imposed  for  viewed,  and,  if  erroneous,  reversed,  is  not 
previous  years  upon  a  class  of  property  in  conflict  with  the  Fourteenth  Amend- 
not  then  subject  to  taxation  at  all.  It  ment.  Douglas  Co.  v.  Com.,  (1899)  97 
would  at  least  be  a  rare  case,  and  one  Va.  397,  34  S.  B.  52. 
which  would  come  extremely  near  to  tak- 

•  /.  Interest  of  Assessing  Offices. — A  proceeding  before  a  county 
auditor  for  the  assessment  of  property  for  taxation,  lacks  "  due  process  of 
law  "  on  account  of  the  auditor's  direct  pecuniary  interest  in  the  result, 
where,  on  making  a  finding  against  the  taxpayer,  he  enters  an  assessment 
upon  the  tax  duplicate,  and  the  statute  gives  him  four  per  cent,  upon  the 
amount  so  recovered,  but  if  he  fails  to  discover  any  property  omitted  from 
the  taxpayer's  return,  he  receives  no  compensation  for  his  services.  Such 
•a  proceeding  is  judicial  in  its  nature.  "  He  has  the  power  to  issue  process; 
he  has  parties  to  the  proceeding ;  he  makes  a  finding,  and  files  his  statement 
of  the  facts  in  his  office;  and  then  he  makes  his  decision,  which  is  an  assess- 
ment framed  into  an  amended  duplicate,  which  is  certified  to  the  treasurer, 
and  it  then  becomes  a  lien  upon  the  taxpayer's  property,  having  all  the 
force  and  effect  of  a  judgment  at  law,  with  all  the  summary  remedies  for 
enforcement  hereinbefore  set  forth.  Surely  we  have  here  judicial  powers 
and  proceedings ;  and  to  the  person  who  conducts  these  proceedings,  and  has 
the  authority  to  enter  such  a  judgment,  should  certainly  be  applied  the  dis- 
qualification of  a  direct  personal  interest  in  the  result  —  a  test  which  we 
have  seen  is  universally  applied  to  judges  and  all  persons  exercising  judicial 
.powers." 

Myers  «.  Shields,  (1894)   61  Fed.  725. 

g.  Forfeiture  of  Land  on  Nonpayment  of  Taxes. —  A  system  under 
which  lands  liable  to  taxation  are  forfeited  to  the  state  by  reason  of  the 
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owner  not  having  them  placed,  or  caused  to  be  placed  during  five  consecu- 
tive years,  on  the  proper  land  books  for  taxation,  and  causing  himself  to 
be  charged  with  the  taxes  thereon,  and  nnder  which,  on  petition  required 
to  be  filed  by  the  representative  of  the  state  in  the  proper  Circuit  Court, 
such  lands  are  sold  for  the  benefit  of  the  school  fund,  with  liberty  to  the 
owner,  upon  due  notice  of  the  proceeding,  to  intervene  by  petition  and 
secure,  a  redemption  of  his  lands  from  the  forfeiture  declared  by  paying 
the  taxes  and  charges  due  upon  them,  is  not  inconsistent  with  the  due 
process  of  law  required  by  the  Constitution  of  the  United  States. 

King    v.    Mullins,     (1898)     171    U.    S.  Kentucky     Union     Co.     v.     Kentucky, 

436,  18  S.  Ct.  925,  43  U.  S.   (L.  ed.)   214.  (1911)    219    U.    S.    140,    31    S.    Ct.    171, 

55  U.  S.   (L.  ed.)   137,  the  court,  upon  a 

See  also  Chapman  v.  Zobelein,    (1915)  further  objection  to  the  statute,  saying: 

237   U.   S.    135,   35  S.  Ct.   518,  59   U.   S.  •■  It  is  not  a  valid  objection  to  a  law  of 

(L.  ed.)   874;  Fay  v.  Crozer,  (1910)   217  this    character    that    the    title    forfeited 

U.   S.   455,   30  S.  Ct.   568,   54   U.   S.    (L.  to  the  state  as  the  result  of  proper  pro- 

ed.)   837;  King  1?.  West  Virginia,   (1910)  ceedings  and  due  notice  to  the  owner  of 

216  U.   S.   92,   30   S.   Ct.   225,   54   U.   S.  the  title  who  is  in  default  for  the  pay- 

(L.     ed.)     396;     Chapman    v.     Zobelein,  ment    of    taxes,    may    be    transferred   to 

(1912)   19  Cal.  App.  132,  124  Pac.  1021;  others  occupying  and  paying  taxes  upon 

State  v.  King,  (1908)  64  W.  Va.  546,  the  lands  and  not  in  default.  That  the 
63  8.  E.  468.  .  similar  feature  of  the  West  Virginia  con- 
stitution did  not  invalidate  the  law  where 

A  statute  providing  for  the  forfeiture  opportunity  was  given  for  a  hearing  wag 
of  land  titles  to  the  state  for  failure  held  in  King  v>  West  Virginia,  216  U.  8, 
to  list  and  pay  taxes  thereon  for  certain  supra,  to  have  been  concluded  by  King  «. 
specified  years,  does  not  deny  due  proc-  Mullins,  supra,  and  the  same  doctrine  waa 
ess  of  law.  "  In  the  present  case  the  applied  in  Fay  t.  Crozer,  217  U.  S.  455. 
statute  does  not  undertake  to  forfeit  the  This  view  may  have  the  effect  of  subject- 
lands  for  the  failure  to  register  them  and  ing  the  owner  of  the  title  which  is  for- 
pay  the  taxes  upon  them  for  the  years  f cited  to  proceedings  which  divest  his  title, 
stated,  without  a  judicial  proceeding  by  notwithstanding  another  claimant  may 
which  the  owner  of  the  title  may  have  have  paid  taxes  upon  a  separate  title  in 
the  taxes  assessed  and  upon  payment  the  same  land ;  but  this  consideration  does 
thereof  the  forfeiture  avoided;  and  the  not  affect  the  validity  of  the  law.  The 
forfeiture  is  declared  only  after  a  judicial  state  may,  so  far  as  the  Federal  Constitu- 
proceeding  instituted  by  the  common-  tion  is  concerned,  tax  each  claimant  of 
wealth's  attorney,  in  which  there  is  title  upon  the  same  premises  and  may,  by 
opportunity  for  a  hearing,  and  after  a  proper  procedure,  divest  the  owner  of 
which   the  forfeiture  may  be  declared.1'  one  in  default." 

ft.  Foreclosure  of  Tax  Lien  by  Proceedings  in  Rem. —  A  statute  pro- 
viding for  foreclosure  of  tax  liens  by  proceedings  in  rem  to  which  the  land 
alone  is  made  a  party,  and  for  cutting  out  all  pre-existing  rights  or  liens 
ty  sale  under  decree  therein,  is  not  in  conflict  with  the  Federal  Constitu- 
tion, as  depriving  persons  of  property  without  due  process  of  law. 

Leigh  17.  Green,  (1902)  64  Neb.  533,  90  N.  W.  265,  101  Am.  St  Rep.  598. 

i.  Error  in  Description  op  Lands  Sold  for  Taxes. —  On  the  sale  of 
land  for  levee  taxes,  an  incorrect  description  in  the  complaint  of  the  lands 
owned  by  the  party  to  whom  notice  by  publication  was  given,  was  matter 
of  error  and  does  not  go  to  the  jurisdiction  of  the  court. 

Ballard  v.  Hunter,  (1007)  204  U.  8.  266,  27  S.  Ct.  201,  51  U.  S.  (U  ed.)  4U, 
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j.  Right  to  Redeem  Land  Sold  for  Taxes. —  A  purchaser  of  a  tax  title' 
to  land  by  a  deed  reciting  that  it  is  subject  to  the  conditions  imposed  by  a 
certain  statute,  is  not  deprived  of  property  without  due  process  of  law  by 
reason  of  a  provision  in  the  statute  requiring  the  purchaser,  before  insti- 
tuting proceedings  to  obtain  possession,  to  serve  notice  giving  the  original 
owner  six  months  in  which  to  redeem  the  property. 

Rusch  17.  John  Duncan  Land,  etc.,  Co.,  or   without   provision   for  a   sale  thereof 

(1908)   211  U.  S.  526,  29  S.  Ct.  172,  53  and   the  return  of  the  proceeds  to  such 

U.  S.   (L.  ed.)   312.  owner   after  deduction   of  all   taxes  and 

all    proper    charges    therefrom,    attempt 

A  state  constitution  and  the  stat-  to  deprive  persons  of  their  property  with- 
utes  of  that  state,  so  far  as  they  pur-  out  due  process  of  law,  and  are  in  con- 
port  to  undertake  to  forfeit  and  divest  travention  of  the  Fourteenth  Amendment' 
the  title  of  any  person  to  his  land  and  to  the  Constitution  of  the  United  States. 
vest  the  same  in  another  private  person,  There  can  be  no  valid  forfeiture  where 
or  vest  the  same  in  the  state  without  such  right'  of  redemption  or  receipt  of 
provision  for  redemption  by  or  on  behalf  proceeds  is  prohibited  or  not  provided 
of  the  owner  of  the  whole  or  such  part  for.  King  v.  Hatfield,  (1900)  130  Fed.1 
of  said  land  as  he  may  desire  to  redeem,  564. 

fc.  Penalties  and  Interest  for  Nonpayment. —  As  the  state  may,  in 
the  first  instance,  enact  that  taxes  shall  bear  interest  from  the  time  they 
become  due,  so,  without  conflicting  with  any  provision  of  the  Federal  Con-i 
stitution,  it  may  in  like  manner  provide  that  taxes  which  have  become 
delinquent  shall  bear  interest  from  the  time  the  delinquency  commenced. 

League  v.  Texas,  (1902)  184  U.  S.  161,  ing  of  property  without  due  process  of 
22  8.  Ct.  475,  46  U.  S.    (L.  ed.)   478.  law.     Missouri,   etc.,   R.    Co.    v.   Labette 

County,  (1899)  9  Kan.  App.  545,  59  Pac. 

The  imposition  of  penalties  and  interest      383. 
for  the  nonpayment  of  taxes  is  not  a  tak- 

l.  Collection  by  Distress  and  Seizure  op  Person. —  Collection  of  the 
tax  by  distress  and  seizure  of  the  person  does  not  deprive  any  one  of  liberty 
and  property  without  due  process  of  law  when  the  law  of  the  state  gives 
opportunity  for  objection  before  the  tax  commissioner,  and  if  dissatisfied* 
with  the  final  action  of  the  commissioner  the  party  may  have  that  action 
reviewed  on  certiorari. 

Palmer  t>.  McMahon,  (1890)   133  U.  S.  669,  10  8.  Ct.  324,  33  U.  S.  (L.  ed.)  772. 

m.  New  Remedies  Applicable  to  Delinquent  Taxes. —  A  state  may 
adopt  new  remedies  for  the  collection  of  taxes  and  apply  those  remedies  to 
taxes  already  delinquent  without  any  violation  of  this  provision.  "  A  delin- 
quent taxpayer  has  no  vested  right  in  an  existing  mode  of  collecting  taxes. 
There  is  no  contract  between  him  and  the  state  that  the  latter  will  not 
vary  the  mode  of  collection.  Indeed,  generally  speaking,  a  party  has  no 
vested  right  in  a  mere  matter  of  remedy;  that  is  subject  to  legislative 
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change.    And  a  new  remedy  may  be  resorted  to  unless  in  some  of  its  special 
provisions  a  constitutional  right  of  the  debtor  or  obligor  is  inf ringed/ ' 

League  r.  Texas,  (1902)  184  U.  S.  158,  22  S.  Ct.  475,  46  U.  S.  (L.  ed.)  478.  See  also 
Straus  r.  Foxworth,  (1913)  2,31  U.  S.  162,  34  S.  Ct.  42,  58  U.  S.   (L.  ed.)    168. 

n.  Conclusiveness  of  Tax  Title. —  A  statute  cannot  prescribe  a  method 
by  which  and  the  conditions  on  which  property  may  be  sold  for  taxes,  and 
by  the  same  Act  declare  that  when  sold  the  deed  shall  be  good  although  the 
prescribed  method  was  not  pursued  and  the  required  conditions  of  sale 
were  not  regarded,  especially  where  such  conditions  are  precedent  facts 
essential  to  confer  jurisdiction  on  the  body  or  person  undertaking  to  sell. 

Bannon  v.  Burnes,  (1889)   39  Fed.  895.  purpose,  for  the  nonpayment  of  such  tax, 

when  in  fact  there  was  neither  an  assess- 
To  make  a  tax  deed  conclusive  evi-  ment,  levy,  warrant,  nor  sale,  or  only 
dene*  that  the  property  which  it  purports  any  three  of  them,  is  a  deprivation  of 
to  convey  was  assessed  for  taxation;  that  property  without  due  process  of  law 
a  tax  was  levied  thereon,  and  the  same  Kelly  v.  Herrall,  (1884)  20  Fed.  364. 
was  sold  upon  a  warrant  issued  for  that 


o.  Removing  Objections  to  Tax  Titles. —  A  law  enacted  to  give  to  pur- 
chasers confidence  in  the  sufficiency  of  tax  titles  by  cutting  off  all  objec- 
tions to  such  titles  except  that  the  taxes  were  not  chargeable  or  had  been 
paid,  but  reserving  to  the  landowner  the  absolute  right  of  redemption  for 
two  years  after  the  sale,  does  not  contravene  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States  as  a  taking  of  property  without  due 
process  of  law. 

Virginia  Coal  Co.  v.  Hiomas,   (1899)   07  Va.  527,  34  S.  Ct.  486. 

p.  As  to  Whether  Property  Within  or  Outside  the  State —  (1)  In 
General. —  Consistently  with  the  due  process  clause  of  the  Constitution,  a 
state  cannot  tax  property  located  or  existing  permanently  beyond  its  limits.  • 

Atchison,    etc.,    R.    Co.    v.    O'Connor,  A  statute  which  requires  every  domes- 

(1912)    223  U.  8.  280,  32  S.  Ct.  216,  56  tic  corporation   to  pay  to   the  Secretary 

U.    S.     (L.    ed.)     436,    Ann.    Cas.    1913C  of  State  an  annual  graduated  fee  which 

1060;  Ludwig  v.  Western  Union  Tel.  Co.,  is  graduated  according  to  the  amount  of 

(1910)   216  U.  S.  146,  30  S.  Ct.  280,  54  its  paid  up  capital  stock,  the  maximum 

U.    S.     (L.    ed.)     423;    Pullman    Co.    «.  fee  being  $2,500  payable  where  the  paid 

Kansas,    (1910)    216  U.   S.  56,  30  S.  Ct.  up    capital    stock    exceeds    $5,000,000.    is 

232,    54    U.    S.    (L.    ed.)    378;    Western  really  a  privilege  tax,  but  if  it  could  be 

Union  Teleg.  Co.  v.  Kansas.    (1910)    216  regarded  as  in  substance  a  property  tax, 

U.  S.  1,  30  S.  Ct.  190,  54  U.  S.   (L.  ed.)  it    is    not    invalid    as    a    tax    on    extra- 

355;    Chicago,   etc.,    R.    Co.    v.    Babcock,  territorial  property  when   applied  to   an 

(1907)    204  U.  S.  585,  27  S.  Ct.  326,  51  interstate  corporation  which  has  a  capital 

U.   S.    (L.  ed.)    636;   Union   Refrigerator  of  $31,660,000.     Kansas  City,  etc.,  R.  Co. 

Transit    Co.    v.    Kentuckv,     (1905)     199  v.   Botkin,    (1916)    240  U.   S.  227.  36  S. 

U.  S.  194.  26  S.  Ct.  36,  50  U.  S.   (L.  ed.)  Ct.  261,  60U.  S.   (L.  ed.)  617. 
150,    4    Ann.    Cas.    493;    Louisville,    etc., 

Ferry  Co.  v.  Kentucky,  (1903)   188  U.  S.  Where  water  rights  and  privileges  ex- 

385,  23  S.  Ct.  463,  47  U.  S.  (L.  ed.)  513.  tend    across    a    boundary    between    two 
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states   the  real  estate  on  one  side  of  the  joining    state.      Blackstone    Mfg.    Co.    v. 

boundary  may  be  assessed   in  that  state  Black  stone,  (1912)  211  Mass.  14,97  N.  E.. 

according  to  its  value  of  its  uses  in  con-  58. 
nection   with   the  real  estate  in   the  ad- 

Where  a  railroad  company  is  a  consolidated  corporation,  existing  by  virtue 
of  the  consolidation,  under  concurrent  acts  of  three  states,  of  three  inde- 
pendent and  distinct  railroad  corporations  created  "by  and  formerly  operat- 
ing solely  within  the  respective  states,  and  the  statute  under  which  they 
are  consolidated  expressly  provides  that  such  company  shall  in  all  respects 
be  subject  to  the  laws  of  the  state  as  a  domestic  corporation,  a  statute  impos- 
ing a  franchise  tax  upon  the  entire  capital  stock  of  the  consolidated  rail- 
road company,  is  not  invalid  as  undertaking  to  tax  property  beyond  the 
jurisdiction  of  the  state.  There  is  no  attempt  to  levy  a  property  tax;  a 
franchise  tax  within  the  authority  of  the  state  may  be  in  part  measured  by 
the  capital  stock  representing  property  owned  in  other  states. 

Kansas  City,  etc.,  R.  Co.  i\  Stiles,   (191G)   242  U.  S.  Ill,  37  S.  Ct.  58,  61  U.  & 
(L.  ed.)    176. 

(2)  On  Stocks,  Bonds  and  Notes  Located  Outside  the  State. —  A  statute 
seeking  to  impose  certain  specific  taxes  on  the  stocks,  bonds,  and  other 
indebtedness  of  specially  chartered  railway  companies  doing  business  in 
the  state,  is  invalid  as  to  stocks,  bonds  and  other  evidences  of  indebtedness 
owned  and  held  outside  of  the  state. 

Detroit,  etc.,  R.  Co.  e.  Fuller,  (1913)  side  the  state,  in  the  state  of  the  owner's 
205   Fed.  86.  domicile,  is  not  in  violation  of  this  clause. 

Welch  v.  Boston,    (1915)    221   Mass.   155, 
To  tax  stocks  and  bonds,  located  out-       109  N\  E.   174,   Ann.   Cas.    1917D  946. 

(3)  Tangible  Property  Within  the  State. —  A  state  can,  as  an  exertion 
of  its  taxing  power,  without  denial  of  due  process  of  law,  tax  tangible  prop- 
erty having  a  situs  within  its  borders,  irrespective  of  the  residence  of  the 
owner,  and  can  impose,  if  necessary,  the  obligation  to  pay  such  tax  upon 
the  custodian  or  possessor  of  such  property,  giving  a  lien  thereon  to  secure 
the  reimbursement  of  the  tax  so  paid. 

Carstaire  v.  Cochran,  (1904)   193  U.  S.  10,  34  S.  Ct.  318,  48  U.  8.  (L.  ed.)  596. 

(4)  Tangible  Personal  Property  Permanently  Located  in  Another  State. 
A  corporation  organized  under  the  laws  of  one  state  is  not  subject  to  taxa- 
tion upon  its  tangible  personal  property  permanently  located  in  other  states, 
and  employed  there  in  the  prosecution  of  its  business. 

Union  Refrigerator  Transit  Co.  v.  Ken-  ments    in    favor   of   the  taxation    of    in- 

tucky,    (1905)    199  U.  S.   194,  26  8.  Ct.  tangible  property  at  the  domicile  of  the 

36,    50   U.  S.    (L.  ed.)    150,  4   Ann.  Cat  owner    have    no    application    to    tangible 

493,  wherein  the  court  said:  "The  *rgu-  property.     11m  fact  that  such  property 
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is  visible,  easily  found  and  difficult  to  kept  at  branch  establishments  when  al- 
conceal,  and  the  tax  readily  collectible,  is  ready  taxed  at  the  state  of  their  situs, 
so  cogent  an  argument  for  its  taxation  but  of  that  enormous  mass  of  personal 
at  its  situs,  that  of  late  there  is  a  gen-  property  belonging  to  railways  and  other 
eral  consensus  of  opinion  that  it  is  tax-  corporations  which  might  be  taxed  in  the 
able  in  the  state  where  it  is  permanently  state  where  they  are  incorporated,  though 
located  and  employed  and*  where  it  re-  their  charters  contemplated  the  con- 
ceives its  entire  protection,  irrespective  struction  and  operation  of  roads  wholly 
of  the  domicile  of  the  owner.  *  *  •  outside  the  state,  and  sometimes  across 
The  adoption  of  a  general  rule  that  the  continent,  and  when  in  no  other 
tangible  personal  property  in  other  states  particular  they  are  subject  to  its  laws 
may  be  taxed  at  the  domicile  of  the  owner  .  and  entitled  to  its  protection.  The  pro- 
involves  possibilities  of  an  extremely  priety  of  such  incorporations,  where  no 
serious  character.  Not  only  would  it  business  is  done  within  the  state,  is 
authorize  the  taxation  of  furniture  and  open  to  grave  doubt,  but  it  is  possible 
other  property  kept  at  country  houses  that  legislation  alone  can  furnish  a 
in  other  states  or  even  in  foreign  coun-  remedy." 
tries,  of  stocks  of  goods  and  merchandise 

(5)  Debt  Held  Against  Nonresident. —  The  Constitution  does  not  pro- 
hibit a  state  from  taxing,  in  the  hands  of  one  of  its  residents,  a  debt  held 
by  him  upon  a  resident  of  another  state,  and  evidenced  by  the  bond  of  the 
debtor,  secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated  in 
the  state  in  which  the  debtor  resides ;  so  long  as  the  state,  by  its  laws  pre- 
scribing the  mode  and  subjects  of  taxation,  does  not  intrench  upon  the 
legitimate  authority  of  the  Union,  or  violate  any  right  recognized,  or 
secured,  by  the  Constitution  of  the  United  States,  the  Supreme  Court,  as 
between  the  state  and  its  citizen,  can  afford  him  no  relief  against  state 
taxation,  however  unjust,  oppressive,  or  onerous. 

Kirtland  v.  Hotchkiss,  (1879)   100  U.  8.  498,  25  U.  S.   (L.  ed.)  558. 

(6)  Credits  Due  Nonresidents. —  Taxing  credits  due  to  a  resident  of 
another  state  from  residents  within  the  taxing  state  for  moneys  loaned  and 
invested  by  the  agent  of  the  creditor  resident  within  the  taxing  state,  is  not 
a  deprivation  of  property  without  due  process  of  law. 

BriBtol  v.  Washington  County,  (1900)  177  U.  S.  141,  20  S.  Ct.  5S5,  44  U.  S. 
(L.  ed.)   701. 

(7)  On  Notes  for  Money  Loaned  to  a  Nonresident  by  a  Nonresident. — 
Notes  kept  in  the  state  of  Indiana  for  money  loaned  by  a  nonresident,  given 
and  made  payable  in  Ohio,  are  not  subject  to  tax  as  property  in  Indiana. 

Buck  v.  Beach,  (1907)  206  U.  S.  392,  in  any  effort  to  avoid  or  evade  proper 
27  S.  Ct.  712,  51  U.  S.  (L.  ed.)  1106,  and  legitimate  taxation.  The  presence 
11  Ann*  Cas.  732,  in  which  the  court  of  the  notes  in  Indiana  formed  no  bar  to 
distinguished  the  taxing  of  public  securi-  the  right,  if  it  otherwise  existed,  of  tax- 
ties  and  circulating  notes  of  banking  ing  the  debts,  evidenced  by  the  notes,  in 
institutions  as  property  where  found,  and  Ohio.  It  does,  however,  tend  to  prevent 
cases  arising  under  collateral  inheritance  .the  taxation  in  one  state  of  property  in 
tax  or  succession  tax  statutes,  and  said:  the  shape  of  debts  not  existing  there 
"  Our  decision  in  this  case  has  no  tend-  and  which  if  so  taxed  would  make  double 
ency  to  aid  the  owner  of  taxable  property  taxation  almost  sure,  which  is  certainly 
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not   to  be  desired   and    ought,   wherever       (L.  ed.)    1030,  in  which  is  discussed  in 
possible,  to  be  prevented."  the  opinion,  and  the  concurring  and  dis- 

senting opinions,  the  power  of  the  state 
Compare    Wheeler    v.    Sohmer,    (1914)       to    deal    with    negotiable    paper    on    the 
233  U.  S.  434,  34  S.  Ct.  607,  58  U.  S.       footing  of  situs. 

(8)  Premivm  Accounts  Due  Insurance  Company. —  Premium  accounts 
due  an  insurance  company,  that  is,  amounts  due  by  its  policy  holders  in  the 
state  for  premiums  on  which  credit  of  thirty  and  sixty  days  has  been 
extended,  are  subject  to  taxation  notwithstanding  no  notes  have  been  given 
for  such  credits. 

Liverpool,  etc.,  Ins.  Go.  v.  Board  of  Honey  loaned  by  foreign  insurance  corn- 
Assessors,  (1W1)  221  U.  S.  346,  31  8.  pany. —  A  tax  on  the  "credits,  money 
Ct.  550,  55  U.  8.  (L.  ed.)  762,  L.  B.  A.  loaned,  bills  receivable,"  etc.,  as  applied 
1915C  903.  to   loans   made   within   the  state  by  the 

state  agent  of  a  foreign  insurance  com- 

And  charging  the  premiums  to  the  local  pany,  the  notes  and  policies  securing  them 

agents  does  not  withdraw  the  credits  ac-  being  kept  at  the  home  office  of  the  com- 

cruing  to  the  corporations  in  the  business  pany  unless  needed  in  the  state,  is  with- 

transactions  within  the  state  from  its  tax-  in  the  power  of  the  state,  as  such  credits 

ing  power.     Orient  Ins.  Co.  t\  Board  of  have  a  taxable  situs  in  the  state  of  their 

Assessors,  (1911)  221  U.  S.  358,  31  S.  Ct.  origin.     Metropolitan  L.  Ins.  Co.  v.  New 

654,  55  U.  S.  (L.  ed.)  769.  Orleans,   (1907)  205  U.  S.  396,  27  S.  Ct 

499,  51  U.  S.  (L.  ed.)  863. 

(9)  Policy  and  Premium  Lien  Note  Loans. —  The  taxation  of  a  foreign 
life  insurance  company  on  credits  alleged  to  arise  out  of  policy  loans  and 
premium  lien  note  loans,  which  are  not  in  reality  loans  but  are  credits  on 
amount  for  which  the  company  is  liable  on  the  policy,  is  contrary  to  this 
amendment. 

Board  of  Assessors  *.  New  York  L.  Ins.  Co.,  (1010)  $16  U.  8.  517,  30  S.  Ct  385, 
64  U.  S.  (L.  ed.)  597. 

(10)  Ocean-going  Vessels.—  The  taxation  of  ocean-going  vessels  as  prop- 
erty at  the  domicil  of  the  owner,  when  it  does  not  appear  that  such  vessels 
have  acquired  an  actual  situs  elsewhere,  does  not  deprive  such  owner  of 
property  without  due  process  of  law. 

Southern  Pac  Co.  v.  Kentucky,  (19L1)  222  U.  &  63,  32  &  Ct  13,  66  U.  S. 
(L.  ed.)   96. 

q.  Of  Railroads — (1)  On  a  Mileage  Basis. —  When  a  railroad  runs 
through  two  states,  mileage  basis  of  apportionment  is  usually  a  proper  one, 
but  there  may  be  exceptional  cases,  as,  for  instance,  where  the  terminal 
facilities  in  some  large  city  are  of  enormous  value,  and  so  give  to  a  mile 
or  two  in  such  city  a  value  out  of  proportion  to  any  similar  distance  else- 
where along  the  line  of  the  road,  or  where  in  certain  localities  the  company 
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is  engaged  in  a  particular  kind  of  business  requiring  for  the  sole  use  in  such 
localities  an  extra  amount  of  rolling  stock. 


Pittsburgh,  etc..  R.  Co.  v.  Backus, 
(1894)  154  V.  S.  431,  14  S.  Ct.  1114, 
38  U.  S.  (L.  ed.)  1031,  Affirming  (1892) 
133  Ind.  625,  33  N.  E.  432. 

If  an  assessing  board,  seeking  to  assess 
for  purposes  of  taxation  a  part  of  a  road 
within  a  state,  the  other  part  of  which  is 
in  an  adjoining  state,  ascertains  the  value 
of  the  whole  line  as  a  single  property 
and  then  determines  the  valu2  of  that 
within  the  state,  upon  the  mileage  basis, 
it  is  not  a  valuation  of  property  outside 
of  the  state,  and  the  assessing  board,  in 


order  to  keep  within  the  limits  of  state 
jurisdiction,  need  not  treat  the  part  of 
the  road  within  the  state  as  an  independ- 
ent line,  disconnected  from  the  part  with- 
out, and  place  upon  that  property  only 
the  value  which  can  be  given  to  it  if 
operated  separately  from  the  balance  of 
the  road,  where  no  special  circumstances 
exist  to  distinguish  between  the  conditions 
in  the  two  states,  such  as  terminal 
facilities  of  enormous  value  in  one  but 
not  in  the  other.  Cleveland,  etc.,  R.  Co. 
t>.  Backus,  (1894)  154  U.  S.  443,  14 
S.  Ct.   1122,  38  U.  S.    (L.  ed.)    1041. 


(2)  Subjected  to  Special  Method  of  Taxation. —  Statutes  which  divide  the 
railroad  companies  in  the  state  into  two  classes,  (1)  those  "  not  paying  an 
ad  valorem  tax  to  the  state  "  and  (2)  those  paying  such  tax,  and  impose  a 
privilege  tax  upon  those  of  the  former  class  only,  do  not  deprive  a  railroad 
company  of  its  property  without  due  process  of  law,  though  the  statutes 
apply  to  only  two  of  the  seventy-five  railroad  companies  operating  or  con- 
trolling lines  of  road  in  the  state. 


Knoxville,  etc.,  R.  Co.  v.  Harris,  (1897) 
90  Tenn.  704,  43  S.  W.  115,  53  L.  R.  A. 
921. 

An  Act  increasing  the  privilege  taxes 
on  railroads  and  classifying  them  for  the 
purpose  of  levying  the  tax  has  been  held 
in  Mississippi  not  to  be  violative  of  the 
Fourteenth  Amendment  in  that  it  de- 
prives the  defendant  of  its  property  with- 
out due  process  of  law.  New  Orleans, 
etc.,  R.  Co.  v.  State,  (1915)  110  Miss. 
290,  70  So.  355. 

An  Act  imposing  a  tax  upon  railroad 
corporations,  the  receivers  thereof,  and 
other  persons,  firms  and  associations  of 
persons,  owning,  operating,  managing  or 
controlling  any  line  of  railroad  in  the 
state,  for  the  transportation  of  passengers, 
freight  and  baggage  or  either,  equal  to 
one  per  cent  of  their  gross  receipts,  and 
providing  for  the  collection  and  payment 
thereof,  and  repealing  the  existing  tax 
on  the  gross  passenger  earnings  of  rail- 
roads, has  been  construed  as  not  violative 
of  the  provision  in  Amendment  14,  for- 
bidding the  taking  of  property  without 
due  process  of  law.  State  v.  Galveston, 
etc.,  R.  Co.,  (1906)  100  Tex.  153,  97 
S.  W.  71. 


The  assessing  of  the  property  of  a  rail- 
road company  on  the  basis  of  its  sup- 
posed value  in  the  aggregate,  by  taking 
into  consideration  the  density  of  traffic 
and  the  volume  of  business  along  the 
railway,  does  not  violate  this  clause. 
NortheVn  Pac.  R.  Co.  r.  State,  (1915) 
84  Wash.  510,  147  Pac.  45,  Ann.  Cas. 
1916E  1166. 

A  difference  in  the  mode  of  assessing 
railroad  and  other  property,  in  that  the 
latter  is  valued  and  assessed  by  assessors 
and  county  boards  of  review,  with  a 
right  of  hearing  on  the  part  of  the  owners 
before  the  county  board  of  review,  which 
has  power  to  correct  errors,  with  a  right 
of  appeal  from  such  board  to  the  state 
board,  while  railroad  property  is  valued 
and  assessed  in  the  first  instance  by  the 
state  board,  with  a  right  of  hearing  be- 
fore such  board,  which  has  power  to  cor- 
rect errors,  is  not  a  denial  of  due  process 
of  law  to  the  owners  of  railroad  prop- 
erty. Indianapolis,  etc..  R.  Co.  r.  Backus. 
(1892)  133  Ind.  609,  33  N.  E.  443;  Pitts- 
burgh, etc.,  R.  Co.  v.  Backus,  (1892)  133 
Ind.  625,  33  N.  K.  432.  Sop  also  Bergen, 
etc.,  R.  Co.  v.  State,  (1907)  74  N.  J.  L. 
742,  67  Atl.  668. 


(3)  Municipal  Tax  Compared  to  Local  Receipts. — A  municipal  ordinance 
imposing  license  taxes,  the  clause  as  to  railroads  being:    "  Railroads,  each 
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company  having  an  office  in,  or  running  cars  through  or  into  this  city  for 
the  business  of  transporting  freight  or  passengers  from  Alabama  City  to 
other  points  in  this  state,  and  from  other  points  in  the  state  to  Alabama 
City,  $50,"  was  held  to  be  a  deprivation  of  property  without  due  process 
of  law,  as  to  a  company  whose  revenue  on  business  done  within  the  town 
did  not  exceed  two  hundred  dollars  per  annum,  a  sum  not  equal  to  the 
expenses  incurred  in  operating  the  railway  within  the  city. 

Nashville,  etc.,  R.  Co.  r.  Alabama  City,  (1901)   134  Ala.  419,  32  So.  7*1. 

(4)  Special  Mileage  Tax  on  Street  Railway. —  A  city  with  statutory 
authority  to  grant  or  refuse  a  franchise  to  a  street  railway  company,  as  "  it 
shall  deem  for  the  best  interest  of  the  public/ '  does  not  deny  due  process 
of  law  to  a  particular  street  railway  on  which  it  imposes  a  special  mileage 
tax,  there  being  no  general  statute  fixing  a  uniform  mileage  tax  on  all 
railways  in  the  city. 

Chicago  Ueneral  R.  Co.  r.  Chicago,  ( 189tt)  176  111.  263,  50  N.  E.  880,  tV8  Am.  St. 
Rep.   188,  66  L.  R.  A.  969. 

r.  Of  Telegraph  Company. —  A  license  tax  exaqted  by  a  municipal  cor- 
poration on  a  telegraph  company  for  the  privilege  of  doing  business  within 
the  city  in  the  sending  and  receiving  telegrams  to  and  from  points  within 
the  state,  is  not  invalid  though  alleged  Jo  be  such  a  tax  that  the  deficiency 
as  to  ratable  expenses  must  be  made  up  out  of  revenues  derived  from  inter- 
state business. 

Postal  Tel.  Co.  v.  Portland,  (1915)  228  Fed.  264. 

s.  Of  Foreign  Insurance  Company. —  A  foreign  insurance  company 
which  has  withdrawn  all  its  agents  from  the  state,  has  closed  all  its  offices, 
and  has  ceased  to  solicit  or  write  insurance,  or  maintain  any  agent,  or  collect 
any  premiums,  within  that  jurisdiction,  but  merely  continues  to  be  bound 
to  policy  holders  resident  therein  under  policies  previously  issued  and 
receives  at  its  home  office  the  renewal  premiums  upon  those  policies,  does 
not  continue  to  do  business  in  that  state  so  as  to  be  subject  to  the  payment 
of  a  privilege  tax. 

Provident   Sav.  L.  Assur.  Soc.  v.  Ken-  premiums    received    by    it    at    its    home 

tucky.    (1915)    239  U.   S.    103,  36  S.  Ct.  office  from  residents  of  the  taxing  state. 

34.  60  U.  8.   (L.  ed.)    167.  Equitable  L.  Assur.  Soc.  v.  Pennsylvania, 

(1915)    238  U.  S.   143,  35  S.  Ct.  829,  59 

A  tax  of  two  per  cent,  upon  the  gross  U.   S.    (L.   ed.)    1239. 
premiums  of  every  character  received  by 

an  insurance  company  from  business  done  A   tax  upon   the   amount  of  gross   re- 

within    the    state    during    the    preceding  ceipts,    obtained   by    a   foreign    insurance 

year  is  not  a  deprivation  of  property  as  company   from  residents  of  the  state,  is 

applied    to    a    foreign    corporation    and  valid,   even   as  to   premiums   sent  direct 
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by  the  policy  holder  by  mail  to  the  home 
office  of  the  company.  Pittsburgh  L.,  etc., 
Co.  v.  Young,  (1916)  172  N.  C.  470,  90 
S.   E.   568. 

A  tax  upon  premiums  received  in  the 
state  by  a  foreign  or  domestic  insurance 
company  has  been  construed  in  Alabama 


as  being  neither  a  property  tax  nor  a 
franchise  tax,  but  as  a  privilege  or 
license  tax,  and  the  statute  was  held 
not  to  be  in  violation  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution. 
Brown  v.  Pittsburgh  Light,  etc,  Co., 
(1914)   10  Ala.  App.  614,  65  So.  699. 


t.  Of  Bank  Deposits. —  A  statute  requiring  banks,  to  pay  a  tax  on 
deposits  and  authorizing  the  bank  to  charge  the  amount  paid  against  the 
deposit  does  not  deprive  a  depositor  of  property  without  due  process  of  law. 


dement  Nat.  Bank  v.  Vermont,  (1913) 
231  U.  S.  120,  34  S.  Ct.  31,  58  U.  S. 
(L.  ed.)    147. 

A  bank  account  kept  by  a  foreign  in- 
surance company,  consisting  of  deposits 
made  solely  for  transmission  to  the  home 
office  of  the  company,   and  not  used  or 


drawn  against  by  any  one  in  the  state, 
will  not  be  held  taxable  in  the  absence 
of  an  opinion  by  the  Supreme  Court  of 
the  state  that  the  state  statutes  have 
that  intent.  Board  of  Assessors  v.  New 
York  L.  Ins.  Co.,  (1910)  216  U.  S.  517, 
30  S.  Ct.  386,  54  U.  S.   (L.  ed.)   597. 


u.  Op  Bridge  Outside  Low-water  Mask  by  City. —  That  bridge  prop- 
erty outside  of  low-water  mark,  within  the  statutory  boundary  of  the  city, 
is  so  far  beyond  the  reach  of  municipal  protection  that  it  cannot  be  said 
to  receive  any  benefits  whatever  from  the  municipal  government;  and 
that  to  impose  taxes  for  the  benefit  of  the  city  upon  such  property  is  a  tak- 
ing of  private  property  for  public  use  without  just  compensation,  and 
therefore  inconsistent  with  due  process  of  law  ordained  by  the  Fourteenth. 
Amendment,  does  not  fo  clearly  appear  as  to  entitle  the  bridge  company 
to  invoke  the  principle  that  private  property  cannot  be  taken  for  public 
use  without  just  compensation. 

Henderson  Bridge  Co.  v.  Henderson,  ( 1800)  173  U.  S.  614,  10  S.  Ct.  553,  43  TJ.  S. 
(L.  ed.)  823. 

v.  Op  Corporation  Franchise. —  The  franchise  granted  to  a  company, 
chartered  by  a  state,  to  build  and  operate  a  bridge,  may  be  included  in  the 
value  of  the  company's  property  for  taxation. 


Henderson  Bridge  Co.  t\  Kentucky, 
(1897)  166  U.  S.  153,  17  S.  Ct.  532.  41 
U.  S.  (L.  ed.)  953,  affirming  (1895)  99 
Ky.  623,  31   S.  W.  486,  29  L.  R.  A.  73. 

A  railroad  company  has  not  been  de- 
nied due  process  of  law  because  the  state 
court  accepted  as  the  record  of  the  as- 
sessment of  its  franchise  the  entries  made 
by  the  board  of  valuation  upon  the  form 
provided  on  the  outside  of  an  envelope 
or  jacket  kept  for  the  purpose  of  hold- 
ing the  reports  of  the  company  with  re- 
spect to  its  property.  Illinois  Cent.  R. 
Co.  r.  Kentucky,  (1910)  218  U.  S.  551, 
31  S.  Ct.  05.  54  U.  S.   (L.  ed.)    1147. 


In  assessing  the  franchise  of  a  railroad 
corporation  for  taxation,  there  has  been 
no  denial  of  due  process  of  law  by  enter- 
ing the  assessment  in  the  name  of  the 
corporation  which  had  formerly  owned  the 
property  before  a  judicial  sale.  Illinois 
Cent.  R.  Co.  t?.  Kentucky,  (1910)  218 
U.  S.  551,  31  S.  Ct.  95,  54  U.  S.  (L.  ed.) 
1147. 

Value  of  franchise  by  reference  to  earn- 
ings.—  It  is  not  to  be  inferred  that  the 
franchise  of  a  railroad  company  is  value- 
less merely  because  it  appears  that  the 
present  earnings  of  the  railroad  is  not 
sufficient   to  pay   more   than   can    be   de- 
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rived  from  legitimate  high-grade  invest-  to  pay  operating  expenses.  Ohio  Tax 
ment  securities  that  are  readily  available  Cases,  (1914)  232  U.  S.  576,  34  8.  Ct. 
on  the  market;  or  are  not  even  sufficient      372,  58  U.  S.  (L.  ed.)  738. 

» 

Special  franchise  tax. —  A  special  franchise  tax  on  a  street  railroad  does  not 

deprive  it  of  property  without  due  process  of  law,  when  the  statute  requires 

the  valuation  to  be  determined  by  the  state  board  of  tax  commissioners  upon 

reports  made  by  the  company,  and  the  company  has  a  right  to  a  hearing 

upon  objections  to  the  valuation  and  a  review  of  the  assessment  by  a  writ 

of  certiorari. 

Brooklyn    City    R.    Co.    r.    New    York  into  it  and  ascribe  to  each  its  separate 
State  Board  of  Tax  Com'rs,    (1905)    199  ,    fraction   of   value.      Oftentimes   the   com- 

U.  S.  48.  25  S.  Ct.  7*3,  50  V.  S.   (L.  ed.)  bination  itself  is  no  inconsiderable  factor 

79,  wherein  the  court  said:     "It  will  not  in  creating  the  value."  Affirming   (1903) 

do  to  say  that  the  valuation  of  a   piece  174  N.  Y.  417,  67  N.  E.  69,  105  Am.  St: 

of  property  is  mere  guesswork.     True,  it  Rep.  674.  63  L.  R.  A.  884. 
is  often  largely  a  matter  of  opinion,  and 

mathematical    exactness    is    not    always  A  special   franchise  tax  imposed  some 

possible.    Various  elements  enter  into  and  years  after  a  franchise  was  granted  upon 

affect  an  opinion  respecting  the  value  of  the    consideration   of   a    lump    sum   paid 

a  given   piece  of  property,   and   all   that  therefor,  does  not  deprive  a  corporation 

can    be    required    is    that    the    assessing  of    its   property   without  due   process   of 

board  exercise  an  honest  judgment  based  law.    New  York  t\  New  York  State  Board 

upon   the  information   it   possesses  or   is  of  Tax  Com'rs,    (1905)    199  U.   S.   1,  26 

able  to  acquire.    That  valuation  is  of  the  S.  Ct.  706,  50  U.  8.   (L.  ed.)   65,  4  Ann. 

property  as  a  totality,  and  it  is  unneces-  Cas.  381,  affirming  174  N.  Y.  417,  67  N.  E, 

sary  in  making  an  assessment  to  -distin-  69,    105   Am.    St.   Rep.  674,  63   L.   R.  A. 

tegrate  the  various  elements  which  enter  884. 

As  fixed  by  reference  to  property  within  the  state — A  statute  imposing  an 
annual  franchise  tax  upon  the  right  to  exist  as  a  corporation  or  to  exercise 
corporate  powers  within  the  state,  the  amount  of  the  tax  being  fixed  solely 
by  reference  to  the  property  of  the  corporation  that  is  within  the  state  and 
used  in  business  transacted  within  the  state,  is  valid. 

St.   Louis  Southwestern  R.   Co.   r.  Ar-  out  due  process  of  law  from  the  fact  that 

kansas,    (1914)    235  U.  S.  350,  36  S.  Ct.  the  considerable  portion  of  its  cars  con- 

W,  69  U.  S.  (L.  ed.)  265.  stantly  out  of  the  state  by  the  familiar 

course  of  railroad  business  had  not  been 

A  franchise   tax   levied   on  a   railroad  deducted  from  the  capital.     New  York  r. 

company,  measured  by  property,  does  not  Miller,    (1906)    202  U.  S.  584,  26  S.  Ct. 

deprive   the   company   of   property    with-  714,  50  U.   S.    (L.  ed.)    1155. 

Of  extraterritorial  franchise. — A  ferry  franchise  derived  from  Indiana  to 
transport  persons  and  property  across  the  Ohio  river  from  the  Indiana 
shore  to  the  Kentucky  shore  is  an  incorporeal  hereditament  derived  from 
having  its  legal  situs  in  the  state  of  Indiana,  and  the  taxation  of  that  fran- 
chise by  Kentucky  is  a  deprivation  by  that  state  of  the  property  of  the  ferry 
company  without  due  process  of  law. 

LouisviUe,  etc.,  Ferry  Co.  v.  Kentuckv,  (1903)  188  U.  S.  398,  23  a  Ct  463,  47 
l\  S.  (L.  ed.)  513. 
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When  in  hands  of  receiver. — When  a  corporation  is  in  the  hands  of  a 
receiver,  the  assets  belong  to  the  creditors  of  the  corporation;  and  a  fran- 
chise tax  cannot  be  collected. 

Keeney  v.  Dominion  Coal  Co.,   (1915)   225  Fed.  005. 

w.  Of  Capital  Stock. —  A  state  statute  requiring  a  foreign  corporation, 
a  telegraph  company,  to  pay,  for  the  benefit  of  the  permanent  school  fund 
of  the  state,  a  given  per  cent  of  its  authorized  capital,  wherever  and  how- 
ever employed,  as  a  condition  of  its  right  to  continue  to  do  domestic  busi- 
ness, is  invalid  as  an  attempt  to  impose  a  tax  on  property  rights  outside  of 
the  state. 


Western  Union  Tel.  Co.  c.  Kansas,  ( 1913) 
216  U.  S.  1,  30  S.  Ct.  190,  54  U.  S.  (L.  ed.) 
355,  the  court  saying :  "  It  results  that  a 
decree  of  ouster,  such  as  the  State  asks, 
could  not  be  granted  without  recognizing 
the  validity  of  and  giving  effect  to  the 
unconstitutional  requirement  that  the 
Telegraph  Company,  as  a  condition  of  its 
being  allowed  to  do  intrastate  business 
in  Kansas,  should  pay  into  the  state 
•chool  fund  a  given  per  cent  of  its  au- 
thorized capital  in  the  form  of  a  fee 
based,  as  in  effect  it  is,  on  all  its  prop- 
erty, business  and  interests  everywhere, 
including  both  its  interstate  and  intra- 
state business  and  property.  Such  a  de- 
cree is  asked  on  the  ground  that  the 
company  has  refused  to  pay  such  fee.  The 
state  court  ought  to  have  refused  the  af- 
firmative relief  asked  and  dismissed  the 
petition  upon  the  ground  that'  the  condi- 
tion sought  to  be  enforced  by  a  decree  of 
ouster  was  in  violation  of  the  commerce 
and  due  process  clauses  of  the  Constitu- 
tion and  of  the  company's  rights  under 
that  instrument.  The  right  of  the  Tele- 
graph Company  to  continue  the  transac- 
tion of  local  business  in  Kansas  could 
not  be  made  to  depend  upon  its  submis- 
sion to  a  condition  prescribed  by  that 
State,  which  was  hostile  both  to  the  let- 
ter and  spirit  of  the  Constitution.  The 
company  was  not  bound,  under  any  cir- 
cumstances, to  surrender  its  constitutional 
exemption  from  state  taxation,  direct  or 
indirect,  in  respect  of  its'  interstate  busi- 
ness and  its  property  outside  of  the  State, 
any  more  than  it  would  have  been  bound 
to  surrender  any  other  right  secured  by 
the  National  Constitution."  See  also  Lud- 
wig  i\  Western  Union  Tel.  Co.,  (1910) 
216  U.  S.  146,  30  S.  Ct.  280,  54  U.  S. 
(L.  ed. )  423,  as  to  a  statute  which,  as 
to  a  corporation  seeking  to  do  business 
within  the  state,  requires  it  to  file  a  copy 
of  its  charter  with  the  secretary  of  state, 
who,  before  filing  it,  must  be  paid  a  given 
amount  based  upon  its  capital  stock,  rep- 
resenting all  its  business,  interstate  and 


intrastate,  as  well  as  all  its  property 
everywhere,  beyond  as  well  as  within  the 
state. 

A  statute  imposing  a  tax  upon  the  capi- 
tal stock  of  a  railroad  company,  when  the 
greater  part  of  its  property  and  business 
is  outside  of  the  state,  and  of  the  business 
done  within  the  state  but  a  small  pro- 
portion is  local,  is  obviously  invalid 
Atchison,  etc.,  R.  Co.  «?.  O'Connor,  (1912) 
223  U.  S.  280,  32  S.  Ct.  216,  56  U.  & 
(L.  ed.)    436,  Ann.  Cat.  1913C  1050 

The  collection  of  a  tax  on  the  capital 
stock  of  a  corporation  on  an  appraisement 
arrived  at  by  including  therein  tangible 
property  which  is  beyond  the  jurisdiction 
of  the  state  would  amount  to  the  taking 
of  property  without  due  process  of  law. 
Delaware,  etc.,  R.  Co.  v.  Pennsylvania. 
(1905)  198  U.  S.  368,  25  &  Ct.  669,  49 
U.  S.   (L.  ed.)    1077. 

A  statute  providing  that  all  corpora- 
tions owning  property  in  and  doing  busi- 
ness in  the  state,  except  those  exempted 
by  the  statute,  shall  pay  an  annual  license 
tax  on  the  authorized  capital  stock  of 
thirty  cents  on  each  one  thousand  dollars, 
is  not  unconstitutional  as  being  a  taking 
of  the  property  of  the  corporation  with- 
out due  process  of  law,  in  violation  of 
the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  Hillman 
T-and,  etc.,  Co.  i\  Com.,  (1917)  174  Ky. 
755,  192  S.  W.  880. 

A  privilege  tax  on  a  foreign  corpora- 
tion engaged  in  interstate  commerce  baaed 
on  the  amount  of  its  capital  stock  does 
not  violate  the  constitutional  provision 
as  to  the  taking  of  property  without  due 
process  of  law.  Atlas  Powder  Co.  r. 
Goodloe,  (1914)  131  Tenn.  490,  175  S.  W. 
547. 

A  state  statute  requiring  a  foreign 
sleeping-oar  company  to  pay  a  charter  fee 
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of  a  given  per  cent  of  its  entire  capital 
stock  for  the  benefit  of  the  permanent 
school  fund  of  the  state,  as  a  condition  to 


its  doing  an  intrastate  business,  is  invalid. 
Pullman  Co.  t>.  Kansas,  (1910)  216  U.  S. 
56,  30  8.  Ct.  232,  54  U.  8.   (L.  ed.)   378. 


x.  Of  Shares  of  Stock  in  Foreign  Corporations. —  The  taxation  of 
shares  of  stock  held  by  a  resident  of  the  state  in  foreign  corporations  which' 
do  no  business  and  have  no  property  within  the  state,  does  not  deprive  the 
owner  of  property  without  due  process  of  law;  the  property  of  share- 
holders in  their  respective  shares  is  distinct  from  the  corporate  property, 
franchises  and  capital  stock,  and  may  be  separately  taxed. 

Hawley  t?.  Maiden,  (1014)  232  U.  S.  1,  34  3.  Ct.  201,  58  U.  S.  (L.  ed.)  477, 
Ann.  Cas.  1016G  842,  affirming  ( 1010)  204  Mass.  138,  00  N.  E.  415. 


y.  On  Transfers  of  Corporate  Stock. —  A  statute  levying  a  tax  of  two 
cents  on  each  one  hundred  dollars  of  face  value  of  stock,  for  every  sale  or 
agreement  to  sell  the  same,  to  be  paid  by  affixing  and  canceling  stamps, 
does  not  take  property  without  due  process  of  law. 


New  York  r.  Reardon,  ( 1007 )  204  U.  8. 
152,  27.  8.  Ct.  188,  51  U.  8.  (L.  ed.)  415, 
0  Ann.  Cas.  736. 

A  statute  which  imposes  a  tax  on  the 
transfer  within  the  state  of  stock  certifi- 
cates issued  by  a  foreign  corporation  and 
owned  by  a  nonresident,  is  not  a  tax  on 
property  but  is  an  excise  tax  on  the  sale 
of  property  or  on  a  particular  kind  of 


contract  when  made  within  the  state,  and 
is  not  invalid  as  a  tax  on  property  with- 
out the  jurisdiction  of  the  state  nor  be- 
cause it  fixes  the  amount  of  the  tax  re- 
gardless of  the  value  of  the  certificates 
sold  or  of  the  sum  for  which  they  are 
sold.  People  r.  Reardon,  (1006)  184  N. 
Y.  431,  77  N.  E.  070,  112  Am.  St.  Rep. 
628,  6  Ann.  Cas.  515,  1  L.  R.  A.  (N.  S.) 
161. 


z.  Succession  or  Inheritance  Tax. —  A  state  statute  imposing  a  transfer 
tax  does  not  take  property  without  due  process  of  law  when  there  are 
involved  no  arbitrary  or  unequal  regulations,  prescribing  different  rates 
of  taxation  on  property  or  persons  in  the  same  condition.  The  provisions 
of  the  law  extend  alike  to  all  estates  that  descend  or  devolve  upon  the 
death  of  those  who  once  owned  them.  The  moneys  raised  by  the  taxation 
are  applied  to  the  lawful  uses  of  the  state,  in  which  the  legatees  have  the 
same  interests  with  the  other  citizens.  Nor  is  it  claimed  that  the  amount 
or  rate  of  the  taxation  is  excessive  to  the  extent  of  confiscation. 


Orr  f?.  Oilman,  (1002)  183  U.  S.  287, 
22  S.  Ct.  213,  46  U.  S.  (L.  ed.)  196.  See 
also  State  v.  Hamlin,  (1894)  86  Me.  498, 
30  Atl.  76,  41  Am.  St.  Rep.  569,  25  L. 
R.  A.  632;  Trippet  t\  State,  (1906)  140 
Cal.  521,  86  Pac.  1064,  8  L.  R.  A.  (N.  S.) 
1210. 

A  state  statute  imposing  a  tax  of  five 
per  centum  upon  the  value  of  the  property 
passing  to  any  person  not  within  certain 
degrees  of  consanguinity  to  the  decedent 
by  will  or, the  intestate  laws  of  the  state, 


from  any  person  who  may  die  seised  or 
possessed  of  the  same  while  being  a  resi- 
dent of  the  state,  or  which  is  within  the 
state  at  the  time  of  his  death,  is  valid, 
as,  under  the  statute,  the  assessment  is 
■  made  by  a  judicial  officer  after  notice  and 
opportunity  to  be  heard  by  the  parties  in- 
terested. Wallace  t>.  Myers,  (1880)  38 
Fed.  184. 

On  interest  of  wife  in  community  prop- 
erty.— The  assessment  of  an  inheritance 
tax  upon  the  interest  of  the  wife  in  the 
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community    property    owned    by    her    de-  was  riot  a   resident   of  the  state  at  the 

ceased  husband  and  herself  does  not  de-  time  of  his  death,  is  valid.     Wheeler,  c. 

prive  her  of  property  without  due  process  Sohmer,   (1914)   233  U.  S.  434,  34  S.  Ct 

of  law,  as  her  interest  in  such  property  607,  58  U.  S.   (L.  ed.)   1030,  in  which  the 

is  that  of  a  mere  expectancy,  like  the  in-  power  of  the  state  to  deal  with  negotiable 

terest  which  an  heir  may  possess  in  the  paper  on  the  footing  of  situs  is  discussed 

property  of  his  ancestor.     In  re  Moffitt,  in  the  opinion  and  the  concurring  and  dis- 

(1008)    153  Cal.  350,  95  Pac.  653,  1025,  senting  opinions. 
20  L.  R.  A.  (N.  S.)   207. 

A  statute  imposing  a  tax  on  the  tram- 

Transfer  by  will  under  power  of  ap-  f era  of  property  by  deed,  intended  to  Uke 
pointment.— When  a  power  of  appoint-  effect  in  possession  or  enjoyment  at  or 
ment  was  granted  by  deed,  a  transfer  tax  after  the  death  of  the  grantor,  as  con- 
on  the  property  upon  the  exercise  of  the  strued  by  the  Supreme  Court  of  the  state 
power  by  will,  is  not  the  taking  of  prop-  to  be  in  the  nature  of  an  excise  tax  on  the 
erty  without  due  process  of  law.  Chan-  transfer  of  .property  and  not  a  property 
ler  v.  Kelsey,  (1907)  205  U.  S.  466,  27  tax.  does  not  deprive  the  owner  of  prop- 
8.  Ct.  550,  51  U.  S.   (L.  ed.)  882.  erty  without  due  process  of  law.    Keeney 

r.  New  York,  (1912)  222  U.  S.  525,  32  S. 

On  notes  on  deposit  in  the  state.— A  Ct.  105,  56  U.  S.  (L.  ed.)  299,  38  L.  R.  A 

state  transfer  tax  on  notes  on  deposit  in  (N.  S.)    1139. 
the  state  due  by  a  nonresident  to  one  who 

Sealing  safe  deposit  boxes — An  inheritance  tax  statute  which  requires  the 
sealing  of  safe  deposit  boxes  for  at  least  ten  days  after  the  death  of  the 
renter  and  requires  the  owner  to  retain  assets  found  therein  sufficient 
to  pay  the  tax  that  may  be  due  to  the  state,  does  not  deprive  the  owner  of 
any  property  rights  without  due  process  of  law. 

National  Safe  Deposit  Co.  v.  Stead,  (1014)  232  U.  S.  58,  34  S.  Ct.  209,  58  U.  S. 
(L.  ed.)  504. 

Property  in  another  state. —  Funds  consisting  of  bonds,  stocks  and  notes  on 
deposit  in  another  state  than  that  of  the  domicile  of  the  testator  may  be 
subjected  to  an  inheritance  tax  in  the  state  in  which  he  was  living  at  the 
time  of  his  death. 

Bullen  t\  Wisconsin,   (1916)   240  U.  S.  626,  36  S.  Ct.  473,  60  U.  S.   (L.  ed.)  830. 

A  statute  passed  after  the  death  of  a  testator,  as  applied  to  the  interests 
acquired  by  his  several  legatees  and  instituted  heirs,  does  not  deprive  them 
of  due  process  of  law,  when  under  the  state  law  the  legatees  acquired  no 
vested  right  to  the  property  bequeathed  which  could  enable  them  to  suc- 
cessfully defend  their  inheritance  against  the  demand  of  the  state  for  the 
inheritance  tax. 

Cahen  v.  Brewster,    (1906)    203  U.   S.       377,  30  So.  37,  5  Ann.  Cas.  871,  8  L.  R.  A 
543,  27  S.  Ct.  174.  51  U.  S.   (L.  ed.)   310,        (N.   S.)    1180. 
8  Ann:  Cas.  215.  affirming  (1905)   115  La. 

al.  Income  Tax. —  An  income  tax  does  not  deprive  the  taxpayer  of  prop- 
erty without  due  process  of  law. 

Alderman  v.  Wells,  ( 1910)  85  S.  C.  507,  67  S.  E.  781,  21  Ann.  Caa.  193,  27  L.  K.  A- 
(X.  S.)   864. 
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bl.  On  Distilled  Spirits  in  Bonded  Warehouse. —  A  state  may  levy  a 
property  tax  on  distilled  spirits  deposited  in  a  United  States  bonded  ware- 
house. Neither  the  regulations  contained  in  the  laws  of  the  United  States 
concerning  bonded  warehouses  for  the  storage  of  distilled  spirits  nor  the 
fact  that  the  custodian  in  whose  warehouse  such  spirits  were  stored  had 
issued  negotiable  receipts  for  the  same,  operated  to  prevent  the  assessment 
of  the  spirits  for  state  taxation  and  the  imposing  of  the  duty  to  make  pay- 
ment of  the  tax  upon  the  warehouseman. 

Hannifl    Distilling    Co.    e.     Baltimore,  Cochran,   (1904)    193  U.  S.   10,  24  S.  Ct. 

(1910)    216  U.  S.  285,  30  S.  Ct.  326,  54  31S,  48  U.  S.    (L.  ed.)    596;  Haimis  Dis- 

U.   S.    (L.   ed.)    482;    Thompson  v.  Ken-  tilling  Co.  v.  Baltimore,   (1911)    114  Md. 

tucky,    (1908)    209  U.   S.  340,  28  S.  Ct.  678,  80  Atl.   319. 
633,  52  U.  S.   (L.  ed.)   822;  Carstairs  r. 

cl.  On  Wholesale  Dealers  in  Oil. —  A  state  tax  for  the  privilege  of 
carrying  on  the  business  of  a  wholesale  dealer  in  oil  does  not  contravene  this 
amendment. 

SouthweKtern  Oil  Co.  x>.  Texas.  (1910)  217  U.  S.  114,  30  S.  Ct.  496,  54  U.  S. 
(L.  ed.)   OSS. 


dl.  For  School  Purposes. —  The  levy  and  enforcement  of  a  tax  for  the 
support  of  public  free  schools,  regularly  imposed  by  statutory  authority,  is 
not  a  taking  of  property  without  due  process  of  law  within  the  prohibition 
of  the  Federal  Constitution. 

Werner  v.  Galveston,  ( 1888)   72  Tex.  22,  7  S.  W.  7B6,  12  S.  W.  109. 

el.  For  Road  Bonds. —  An  Act  providing  for  the  issuance  of  county 
bonds  and  authorizing  the  taxation  of  both  city  and  suburban  is  not,  because 
it  provides  that  "  the  proceeds  of  the  sale  of  all  bonds  shall  be  turned  into 
the  county  treasury,  and  shall  be  used  in  the  improvement  of  the  public 
roads  of  the  county  and  for  no  other  purpose, ' '  violative  of  the  Fourteenth 
Amendment,  section  1,  as  depriving  owners  of  their  property  without  due 
process  of  law. 

Farrow  V.  State,    (1908)    91  Miss.  600,  45  So.  610. 

fl.  Tolls  for  Use  of  Navigable  Waters. —  An  exaction  of  tolls  under  a 
state  statute  for  the  use  of  an  improved  waterway  is  not  a  deprivation  of 
property  within  the  meaning  of  this  amendment.  To  encourage  the  growth 
of  internal  commerce  and  render  it  safe,  the  states  may  provide  for  the 
removal  of  obstructions  from  their  rivers  and  harbors,  and  deepen  channels 
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and  improve  them  in  other  ways,  and  to  meet  the  cost  of  such  improvements 
the  state  may  levy  a  general  tax  or  lay  a  toll  upon  all  who  use  the  rivers 
and  harbors  as  improved. 

Sands     r.     Manistee    River     Imp.    Co.,       River  Imp.  Co.  r.  Sands,  (1884)  53  Mich. 
(1887)    123   V.  S.  295,  8  S.  Ct.    113,  31       593,  19  N.  W.  199. 
U.    S.    (L.   ed.)     149,    affirming    Manistee 


gl.  Op  Land  on  Island  Between  Two  States. —  When  under  an  agree- 
ment between  two  states,  sanctioned  by  Congress,  the  boundary  is  the 
middle  of  the  bay,  but  jurisdiction  in  several  matters  is  recognized  to  be  in 
one  state  over  the  waters  extending  to  the  low-water  mark  on  the  shore  of 
the  other  state,  the  land  on  an  island  lying  between  the  low-water  mark 
and  the  boundary  fixed  as  of  the  middle  of  the  bay,  is  subject  to  taxation 
by  the  state  on  that  side  of  the  boundary. 

Central  R.  Co.  r.  Jersey  City,  (1908)  209  U.  S.  473,  2S  S.  Ct.  592,  50  U.  S.  (L.  ed.) 
896.     See  Leary  i\  Jersey  City,   (1913)   208  Fed.  854. 

hi.  To  Pay  Water  Company. —  A  statute  which  authorizes  a  municipal 
corporation  to  assess  and  collect  taxes  on  a  contract  with  a  waterworks 
company  for  a  supply  of  water  for  the  extinguishment  of  fires,  does  not 
deprive  taxpayers  of  property  without  due  process  of  law  when  the  statute 
does  not  limit  the  supplying  of  water  for  the  extinguishing  of  fires  to  one 
section  of  the  city,  or  to  any  one  or  more  classes  of  property,  but  is  general 
in  application  and  includes  all  fires  and  all  property  within  the  city. 

Risley  v.  Utica,  (1910)   170  Fed.  875. 

il.  Of  Membership  in  Chamber  of  Commerce. —  Membership  in  a  cham- 
ber of  commerce  is  property  and  taxable  as  such,  notwithstanding  the 
property  of  the  association  is  also  taxed,  and  the  tax  may  be  assessed 
against  the  membership  of  a  nonresident. 

Rogers  v.  Hennepin  County,  (1&16)  240  U.  S.  184,  36  S.  Ct.  265,  60  U.  S.  (L.  ed.) 
594. 

jl.  Of  Mineral  Rights. —  Where  deeds  conveying  ore,  stone,  and  min- 
erals are  held  by  the  state  court  to  be  grants  of  property  and  not  mere 
licenses  to  enter,  and  to  convey  title  to  the  mineral  with  the  right  to  work 
the  same,  the  taxation  of  such  rights  as  property  separate  from  the  owner- 
ship of  the  surface  does  not  violate  a  federal  right. 

Downman  p.  Texas,   (1913)   B31  U.  S.  353,  34  S.  Ct.  62,  58  U.  S.   (L.  ed.)  264. 
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kl.  Mortgage  Reduction  prom  Valuation. — Taxing  mortgaged  prop- 
erty without  deducting  from  the  value  the  amount  of  mortgage  indebtedness 
thereon,  is  not  contrary  to  this  amendment. 


Paddell  r.  New  York,  (1908)  211  U.  S. 
446,  29.  S.  Ct.  139.  53  V.  S.  (L.  ed.)  275, 
15  Ann.  Gas.  187. 

Mortgage  interest  in  land. — A  statute 
of  Oregon  which  provide  a  for  the  taxa- 
tion as  real  estate  of  a  mortgage  interest 
in  land,  does  not  deprive  a  nonresident 
mortgagee  of  property  without  due  proc- 
ess of  law.  The  statute  expressly  forbids 
any  taxation  of  the  promissory  note,  or 
other  instrument  of  writing,  which  is  the 
evidence  of  the  debt  secured  by  the  mort- 
gage; and,  with  equal  distinctness,  pro- 
vides for  the  taxation,  as  real  estate,  of 


the  mortgage  interest  in  the  land.  Al- 
though the  right  which  the  mortgage 
transfers  in  the  land  covered  thereby  is 
not  the  legal  title,  but  only  an  equitable 
interest  and  by  way  of  security  for  the 
debt,  this  interest,  like  any  other  interest 
legal  or  equitable,  may  be  taxed  to  its 
owner  whether  resident  or  nonresident, 
in  the  state  where  the  land  is  situated, 
without  contravening  any  provision  of  the 
Constitution  of  the  I'nited  States.  Sav- 
ings, etc.,  Soc.  r.  Multnomah  County, 
(1898)  1<J9  T.  S.  422,  18  S.  Ct.  392,  42 
U.  S.  (L.  ed.)  803.  affirming  (1894)  00 
Fed.  31. 


11.  Assessments  for  Public  Improvements —  (1)  In  General. —  A  state 
statute  authorizing  the  cost  of  improvement  of  streets  and  other  ways 
to  be  assessed  against  the  owners  of  lots,  and  giving  a  lien  thereon  for  such 
assessments,  subjecting  the  power  vested  in  the  local  government  to  the 
supervision  of  the  courts  where  the  particular  facts  in  each  case  could  be 
examined  and  the  controversies  determined  by  those  rules  and  principles 
which  have  always  governed  courts  in  dealing  with  questions  of  assessment 
and  taxation,  does  not  deprive  the  owners  of  such  lots  of  property  without 
due  process  of  law. 


Walston  v.  Nevin,  (1888)  128  U.  S.  581, 
9  S.  Ct.  192,  32  U.  S.  (L.  ed.)  544.  af- 
firming (1887)  86  Kv.  492,  5  S.  W.  546. 
See  also  Wagner  r.  Leser,  (1915)  239  U. 
S.  207,  36  S.  Ct.  66,  60  U.  S.  (L.  ed.)  230. 

Assessments  for  local  improvements,  if 
properly  conducted,  are  not  obnoxious  to 
the  objection  that  they  deprive  a  citizen 
of  his  property  without  due  process  of 
law.  Lovenberg  r.  Galveston,  ( 1^81)7 )  17 
Tex.  Civ.  App.  166,  42  S.  W.  1024. 

The  United  States  courts  cannot  say 
that,  as  matter  of  law,  a  state  statute 
which  makes  the  cost  of  paving  a  street 
in  a  city  assessable  upon  the  abutting 
properties  and  a  lien  thereon,  is  unconsti- 
tutional.  Chadwick  *.  Kelley,  (1903)  187 
U.  S.  543,  23  S.  Ct.  175,  47  U.  S.  (L.  ed.) 
293,  affirming  (1901)  104  La.  719,  29  So. 
1295. 

A  statute  which  requires  a  municipal 
council  in  the  first  instance  to  ascertain 
the  total  cost  of  a  particular  improve- 
ment, then  to  ascertain  the  portion  thereof 
legally  chargeable  upon  the  adjacent  prop- 
erty, and  then  to  assess  this  amount  ac- 


cording to  law  upon  the  property  abut- 
ting on  the  improvement,  and  further, 
clothes  the  council  with  ample  power  to 
levy  the  assessment  with  reference  to  the 
benefit  received,  after  giving  due  notice 
to  the  property  owners,  and  with  full  op- 
portunity to  the  taxpayers  to  be  heard 
upon  the  matter  of  the  assessment  pro- 
posed, cannot  be  held  to  be  a  violation  of 
this  amendment.  Burlington  Sav.  Bank 
r.  Clinton.   (1901)    106  Fed.  274. 

An  ordinance  authorizing  the  street 
commissioner  of  a  city  to  assess  the 
union nt  of  a  special  tax  for  street  im- 
provement, after  notice  by  newspaper  ad- 
vertisement of  the  time  and  place  of  the 
assessment  at  which  all  persons  inter- 
ested might  be  heard,  and  limiting  the 
amount  of  the  tax  to  the  value  of  the 
benefit  conferred,  and  authorizing  appeals 
to  the  City  Court  by  persons  dissatisfied 
with  the  .assessment,  is  not  unconstitu- 
tional as  taking  property  without  due 
process  of  law.  Baltimore  t\  Ulman, 
(1894)   79  Md.  469,  30  Atl.  43. 

Where  private  property  is  benefited  by 
public      improvement,      the      assessment 
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against  it  by  the  proper  authorities  for 
its  proportionate  share  of  the  cost  of 
the  improvement,  not  exceeding  the  bene- 
fit which  the  property  derives  by  reason 
of  such  improvement,,  does  not  in  any 
way  increase  the  burdens  of  the  owner  as 
a  taxpayer,  and  is  not  the  taking  of  pri- 
vate property  without  due  process  of  law, 
but  is  simply  an  assessment  for  benefits. 
The  benefits  to  the  property,  by  reason  of 
the  improvements,  compensate  for  the  as- 
sessment. Heman  v.  Allen,  (1900)  156 
Mo.  634,  57  S.  W.  559.     . 

Personal  property  may  be  subjected  to 
local  assessments  when  such  property  is 
benefited  by  a  public  work  or  improve- 
ment. Excelsior  Planting,  etc.,  Co.  v. 
Green,  (1<887)  99  La.  Ann.  455,  1  So. 
8T& 

Formation  of  drainage  districts. —  The 
formation  of  drainage  districts  and  the 
assessment  of  lands  benefited  is  not  an 
appropriation  of  property  for  a  private 
use.  O'Neill  v.  Learner,  fl915)  239  U.  S. 
244,  36  S.  Ct.  54,  60  TJ.  S.  (L.  ed.)  249; 
Houck  v.  Little  River  Drainage  Dist., 
(1-915)  239  TJ.  S.  254,  36  S.  Ct.  58,  60 
U.  S.    (L.  ed.)   266. 

The  assessment  of  a  preliminary  taw 
of  twenty-five  cents  an  acre  on  the  lands  ' 
included  in  the  district,  for  the  purpose 
of  paying  .the  expenses  incident  to  the 
formation  and  establishment  of  the  dis- 
trict, is  valid,  and  it  is  so  though  the 
statute  authorizing  such  an  assessment 
was  passed  after  the  district  was  or- 
ganized. Houck  v.  Little  River  Drainage 
Dist.,  (1915)  239  U.  S.  254,  36  S.  Ct. 
58,  60  TJ.  S.  (L.  ed.)  266. 

Sprinkling  streets  at  expense  of  abut- 
ting owners. —  An  Act  of  the  legislature 
authorizing  a  city  to  provide  for  the 
sprinkling  of  certain  of  its  streets  at  the 
expense  of  the  abutting  owners  according 
to  their  frontage,  is  valid.  Such  an  Act 
does  not  impose  a  local  assessment  on 
such  owners  in  substantial  excess  of  the 
benefits  received,  so  as  to  be  a  taking  of 
property  without  due  process  of  law. 
Sears  v.  Boston,  (1899)  173  Mass.  71,  53 
N.  E.  138,  43  L  R  A.  834. 

Water  frontage  tax.— A  statute  of 
Minnesota  authorizing  a  city  board  to  as- 
sess upon  each  and  every  lot  in  the  city 
of  St.  Paul  in  front  of  which  water  pipes 
are  .laid,  an  annual  assessment  of  ten 
cents  per  linear  foot  of  the  floatage  of 
such  lots,  for  which,  if  unpaid,  the  real 
estate  is  made  subject  to  a  lien  and  all 
penalties  and  charges  as  property  delin- 
quent for  taxes  for  state  and  county  pur- 
poses, denies  the  lot  owner  due  process 
of  law  as  guaranteed  by  the  Fourteenth 
Amendment   of  the   Federal  Constitution. 


The  specific  objections  to  the  statute  are 
declared  by  the  court  to  be:  "  First. 
That  no  distinction  is  made  in  the  class 
or  kinds  of  water  pipes;  whether  prin- 
cipal feed  mains  or  branch  supply  pipes, 
all  kinds,  of  whatever  description,  being 
subject  to  the  tax.  Second.  Each  lot  in 
the  city  of  St.  Paul,  no  matter  what  its 
location  or  value  or  use,  whether  improved 
or  unimproved,  whether  large  or  small, 
whether  in  the  semi-country  or  in  the 
city,  whether  adapted  and  used  for  pastur- 
age or  a  business  block  —  each  '  lot ?  is 
treated  in  the  same  manner,  and  subject 
to  the  same  tax,  according  to  its  lineal 
foot  frontage.  Third.  The  tax  is  not  for 
one  year  or  any  specified  time,  but  is  to 
be.  levied  annually,  for  all  time,  and  is 
made  obligatory  on  the  board  of  public 
works.  Fourth.  This  tax  is  not  levied  for 
any  particular  purpose.  When  collected, 
it  is  to  be  paid  over  to  the  city  of  St. 
Paul,  for  the  use  of  the  board  of  water 
commissioners:  but  the  law  is  silent  as  to 
whether  it  is  to  be  expended  in  repairing 
the  main  in  front  of  the  lots  upon  which 
the  tax  is  levied,  or  to  pay  for  money  ad- 
vanced by  the  board  of  water  commission- 
ers for  the  original  construction  of  the 
main  in  front  of  the  lots  assessed,  or 
whether  it  is  to  be  used  in  payment  of 
the  current  expenses  of  the  board.  Fifth. 
There  is  no  provision  for  a  hearing  upon 
the  question  as  to  whether  this  tax  is 
equitably  distributed,  or  whether  the 
property  so  assessed  is  benefited  thereby." 
State  r.  Robert  P.  Lewis  Co.,  (1901)  *82 
Minn.  390,  85  N.  VV.  207,  86  N.  W.  611, 
53  L.  R.  A.  421. 

Requiring  riparian  owners  to  build 
docks. —  Provisions  of  a  city  charter  au- 
thorizing the  common  council  to  order 
riparian  owners  to  build  docks  along  a 
navigable  river  or  harbor  and,  if  they 
fail  to  do  so  within  the  time  specified,  to 
award  contracts  for  the  work  and  charge 
the  cost  aa  a  special  assessment  upon  the 
property  upon  or  in  front  of  which  the 
docks  are  built,  regardless  of  the  question 
of  special  benefits  accruing  thereto,  are 
invalid  as  authorizing  the  taking  of  prop- 
erty without  compensation  and  without 
due  process  of  law,  in  violation  of  section 
1  of  .the  Fourteenth  Amendment.  Lathrop 
r,  Racine,  (1903)  119  Wis.  461,  97  N.  W. 
192. 

A  West  Virginia  statute  gave  the  com- 
mon council  of  a  city,  town,  or  village 
power  "  to  lay  off,  vacate,  close,  open, 
alter,  curb,  pave,  and  keep  in  good  repair 
roads,  streets,  alleys,  sidewalks,  cross- 
walks, drains,  and  gutters  for  the  use  of 
the  puH'o,  or.  any  of  the  citizens  thereof, 
and  to  improve  and  light  the  same,  and 
have  them  kept  free  from  obstructions  on 
or  over  them;  to  regulate  the  width  of 
sidewalks    on    the    streets,   to    order  the 
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sidewalks,  footways,  crosswalks,  drains, 
and  gutters  to  be  curbed  and  paved  and 
kept  in  good  order,  free  and  clean,  by 
the  owners  or  occupants  thereof,  or  of 
the  real  property  next  adjacent  thereto." 
It  was  held  that  under  this  statute  the 
common  council  could  pave  any  street 
within  its  jurisdiction  that  it  deemed  ex- 
pedient to  pave.  An  amendment  to  this 
statute  required  that  in  paving  cross 
streets  and  alleys  "  the  petition  for  pav- 
ing of  such  streets  in  order  to  charge  the 
owners  of  abutting  property  thereon  be- 


tween any  two  cross  streets  or  between 
a  cross  street  and  an  alley  •  *  *  must 
be  signed  by  the  owners  of  a  greater 
amount  of  frontage  on  the  street  proposed 
to  be  paved  between  any  two  cross  streets 
or  between  a  cross  street  and  alley." 
It  was  held  that  this  statute  as  amended 
did  not  violate  the  Fourteenth  Amend- 
ment by  depriving  persons  of  property 
without  due  process  of  law.  Dancer  v. 
Mannington,  (1901)  60  W.  Va.  322,  40 
S.  E.  475. 


(2)  According  to  Area. —  A  state  statute  which  provides  in  the  case  of 
original  construction  that  it  shall  be  made  at  the  exclusive  cost  of  the 
adjoining  owners,  to  be  equally  apportioned  according  to  the  number  of 
feet  owned  by  them,  and  in  case  of  a  square  or  subdivision  of  land  bounded 
by  principal  streets,  that  the  land  shall  be  assessed  half-way  back  from  the 
improvement  to  the  next  street,  is  valid. 


Louisville,  etc.,  R.  Co.  *;.  Barber  As- 
phalt Pav.  Co.,  (1005)  197  U.  S.  433, 
25  S.  Ct.  466,  49  U.  S.  (L.  ed.)  819, 
wherein  the  court  said :  "  A  statute  like 
the  present  manifestly  might  lead  to  the 
assessment  of  a  particular  lot  for  a  sum 
larger  than  the  value  of  the  benefits  to 
that  lot.  The  whole  cost  of  the  improve- 
ment is  distributed  in  proportion  to  area, 
and  a  particular  area  might  receive  no 
benefits  at  all,  at  least  if  its  present  and 
probable  use  be  taken  into  account.  If 
that  possibility  does  not  invalidate  the 
Act  it  would  be  surprising  if  the  cor- 
responding fact  should  invalidate  an  as- 
sessment. Upholding  the  Act  as  embody- 
ing a  principle  generally  fair  and  doing 
as  nearly  equal  justice  as  can  be  expected, 
seems  to  import  that  if  a  particular  case 
of  hardship  arises  under  it  in  its  natural 
and  ordinary  application,  that  hardship 
must  be  borne  as  one  of  the  imperfections 
of  human  things." 

A  statute  which  provides  that  a  city 
council  Bhall  enact  by  ordinance  that  the 
expense  of  public  improvements  shall  be 
paid  by  an  entire  district,  each  lot  therein 


to  pay  by  special  assessment  the  quotient 
found  by  dividing  the  whole  expense  by 
the  entire  number  of  lots,  the  assessment 
on  each  lot  to  be  proportioned  to  its 
area,  does  not  take  the  property  of  the 
taxpayer  without  due  process  of  law  in 
excluding  the  consideration  of  the  bene- 
fits of  the  improvement  to  the  property 
which  is  to  bear  the  burden  thereof.  Min- 
nesota, etc.,  Land,  etc.,  Co.  v:  Billings, 
(1901)    111   Fed.  972. 

Municipal  ordinances  passed  in  con- 
formity to  statutes  requiring  the  cost  of 
improvements  to  be  apportioned  equally 
among  the  owners  of  property  according 
to  the  number  of  square  feet  owned  by 
them  respectively  and  embraced  within 
certain  specified  boundaries,  but  without 
taking  into  consideration  any  estimate  of 
damages  or  benefits  thereto  by  reason  of 
such  improvements,  provide  a  method  for 
creating  and  enforcing  a  demand  against 
the  property  owner  which  is  not  viola- 
tive of  nis  rights  a»  the  same  are  guar- 
anteed by  the  Constitution  of  the  United 
States.  'Zehnder  v.  Barber  Asphalt  Pav. 
Co.,  (1901)   106  Fed.  570. 


(3)  According  to  Frontage. —  The  method  adopted  in  the  charter  and 
ordinance  of  a  city  of  charging  the  cost  of  paving  a  street  against  the 
adjoining  lots  according  to  their  frontage,  is  not  inconsistent  with  constitu- 
tional principles. 


French  v.  Barber  Asphalt  Pav.  Co., 
(1901)  181  U.  S.  327,  21  S.  Ct.  625,  45 
L\  S.  (L.  ed.)..879.  See  also  Ga«t  Realty, 
etc.,  Co.  t>.  Sefenaider  Granite  Co.,  (1016) 
240  U.  &,Ml.a6  S.  Ct.  254,  255,  400, 
60  t\  S.  (L.  ed.)  523;  Shumate  r.  He- 
ll F.  S.  A.— 29 


man,  (1901)  181  U.  S.  402,  21  S.  Ct.  645, 
45  U.  S.  (L.  ed.)  922;  Farrell  v.  West 
Chicago  Park  Conors,  (1901)  181  U.  S. 
404,  21  S.  Ct.  609,  645,  45  U.  S.  (L.  ed.) 
<»34;  Martin  v.  Wills,  (1901)  157  Ind. 
133,  GO  X.  E.  1021;  Lyon  v.  Hyattsville* 
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(1915)  125  Md.  306,  93  Atl.  919.  Ann. 
Cas.  1016E  765;  State  r.  Ely,  (1915)  12« 
Minn.  40,  151  N.  W.  545,  Ann.  Cas.  191CH1 
189;  Roswell  v.  Bateman,  (1914)  20  N. 
M.  77,  146  Pac.  960,  L.  R.  A.  1917D 
365;  Heavner  r.  Elkins,  (1911)  69  W.  Va. 
256,  71  S.  E.  184,  Ann.  Cas.  1913A  653. 
52  L.  R.  A.   (X.  S.)    1035. 

An  assessment  for  Btreet  improvement 
upon  a  linear  foot  basis  is  not  repugnant 
to  the  Fourteenth  Amendment.  Augusta 
v.  Taylor,   (Ky.  1901)   65  S.  W.  837. 

The  apportionment  of  the  entire  cost  of 
a  street  pavement  upon  the  abutting  lota 
according  to  their  frontage,  without  any 
preliminary  hearing  as  to  benefits,  may 
be  authorized  by  the  legislature,  and  this 
will  not  constitute  a  taking  of  property 
without  due  process  of  law.  Fourmv  t\ 
Franklin,  (1910)   126  La.  151,  52  So.  240. 


Where  land  is  appropriated  for  a  street 
improvement,  an  assessment  by  the  foot 
front  of  the  property  bounding  and  abut- 
ting upon  the  improvement,  to  pay  the 
cost  thereof,  without  the  passage,  notice, 
and  publication  of  a  preliminary  resolu- 
tion declaring  the  necessity  of  the  im- 
provement, will  not  thereby  be  a  taking 
of  property  without  due  process  of  law, 
in  violation  of  section  1  of  the  Four- 
teenth Amendment  of  the  Constitution  of 
the  United  States.  Ca  HI  well  r.  Carthage, 
(1892)   49  Ohio  St.  334,  31  N.  E.  602. 

The  assessment  of  the  costs  of  paving 
against  abutting  owners  according  to 
frontage  is  not  in  violation  of  the  Four- 
teenth Amendment  of  the  Constitution,  as 
being  an  arbitrary  exaction.  Cass  Farm 
Co.  r.  Detroit,  (1900)  124  Mich.  433,  83 
N.  W.  108. 


(4)  On  Back-lying  Property. —  A  statute  providing  that  the  expense  of 
a  street  improvement  may  be  assessed  on  property  as  far  as  one  hundred 
and  fifty  feet  from  the  line  of  improvement,  and  that  if  the  property  lying 
immediately  upon  and  adjacent  to  the  line  and  extending  back  fifty  feet, 
primarily  liable  for  the  whole  cost,  prove  insufficient  to  pay  such  cost,  then 
the  second  and  other  parcels,  in  their  order,  to  the  rear  parcel  of  the  one 
hundred  and  fifty  feet  shall  be  liable,  is  valid. 


Cleveland,  etc.,  R.  Co.  t\  Porter,    (1908)    210  U. 
(L.  ed.)   1012. 


177,  28  S.  Ct.  647,  52  U.  S. 


(5)  With  Regard  to  Special  Benefits. —  A  municipal  ordinance  making 
an  assessment  per  front  foot  upon  property  abutting  on  property  con- 
demned and  appropriated  for  a  street,  for  a  fixed  sum  representing  the 
whole  cost  of  the  improvement,  is  invalid,  when  the  cost  of  the  improvement 
is  in  substantial  excess  of  the  special  benefits  to  the  extent  of  such  excess. 
"  We  say  '  substantial  excess/  because  exact  equality  of  taxation  is  not 
always  attainable,  and  for  that  reason  the  excess  of  cost  over  special  bene- 
fits, unless  it  be  of  a  material  character,  ought  not  to  be  regarded  by  a  court 
of  equity  when  its  aid  is  invoked  to  restrain  the  enforcement  of  a  special 
assessment." 


Norwood  v.  Baker,  (1898)  172  U.  S. 
279,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.)  443, 
affirming  Baker  r.  Norwood,  (1896)  74 
Fed.  997.  See  also  Lvon  i\  Tonawanda, 
(1899)  98  Fed.  364,  "in  which  case  the 
court  said  of  the  Norwood  r.  Baker  Case: 
'*  The  opinion  of  the  court  contains  an  ex- 
haustive review  of  the  judgments  of  state 
and  national  courts  and  the  opinions  of 
eminent  text  writers  on  the  subject,  and 


reaches  conclusions  which  may  be  sum- 
marized as  follows :  First.  Abutting  own- 
ers may  be  subjected  to  special  assess- 
ments to  meet  the  expenses  of  opening 
and  improving  public  highways,  upon  the 
ground  that  special  and  peculiar  benefits 
accrue  therefrom,  and  the  legislature  has 
a  wide  discretion  in  defining  the  terri- 
tory to  be  deemed  specially  benefited. 
Second.  The  principle  underlying  special 
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assessments  of  this  character  is  that  the 
property  is  peculiarly  benefited  and,  there- 
fore, the  owners  do  not  pay  anything  in 
excess  of  what  they  receive  by  reason  of 
the  improvement.  Legislative  power  is 
limited  by  this  principle.  The  protection 
of  private  property  would  be  seriously 
impaired  were  the  rule  established  that 
the  legislature  may  assess  such  property 
by  the  front  foot  with  the  entire  cost  of 
an  improvement,  whether  the  property  is 
in  fact  benefited  or  not.  Third.  'The 
exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement 
in  substantial  excess  of  the  special  bene- 
fits accruing  to  him  is,  to  the  extent  of 
such  excess,  a  taking,  under  the  guise  of 
taxation,  of  private  property  for  public 
use  without  compensation.'"  Any  sub- 
stantial sum  taken  from  the  landowner 
beyond  the  exceptional  benefit  received  by 
him  is  extortion.  Although  the  legisla- 
ture may  prescribe  the  rule  for  the  ap- 
portionment of  benefits,  this  rule  must  be 
one  under  which  it  is  legally  possible  that 
the  burden  may  be  distributed  justly  and 
equally.  While  abutting  property*  may 
be  assessed  for  improvements  to  a  public 
street  in  front  of  it,  such  assessment 
must  be  measured  by  the  special  benefits 
accruing  to  such  abutting  property, 
namely,  benefits  not  shared  by  the  general 
public.  The  taxing  of  private  property 
for  profits  and  advantages  which  accrue 
exclusively  to  the  public  at  large,  and 
which  confer  no  benefits  upon  the  prop- 
erty so  taxed,  is  taking  private  property 
for  public  use  without  compensation. 
Fourth.  Where  an  assessment  is  illegal 
because  it  rests  upon  a  principle  which 
excludes  the  consideration  of  benefits  to 
the  land  assessed,  it  is  unnecessary  for 
the  owner,  as  a  condition  of  obtaining 
relief  in  equity,  to  pay  Or  tender  such  a 
sum  as  he  may  concede  due  upon  an  as- 
sessment properly  and  legally  made,"  and 
also  Martin  v.  District  of  Columbia, 
(1907)  206  U.  S.  135,  27  S.  Ct.  440,  51 
V.  S.  (L.  ed.)  743;  Loeb  v.  Columbia 
Tp.,  (1899)  91  Fed.  37,  reversed  on  other 
grounds  (1900)  179  U.  S.  488,  21  S.  Ct. 
174,  45  U.  S.  (L.  ed.)  2$0;  Lyon  v.  Tona- 
\%anda,  (1889)  96  Fed.  364*;  Adams  v. 
Shelbyville,  (1900)  154  Ind.  467,  57  N". 
E.  114;  .Scars  v.  Boston,  (1899)  173  Mass. 
71,  53  X.  E.  138,  43  L.  K.  A.  834;  Hutch- 
eson  v.  Storrie,  (1899)  92  Tex.  685,  51 
S.  W.  848,  71  Am.  St.  Rep.  884,  45  L.  R. 
A.  289,  reversing  (Tex.  Civ.  App.  1898) 
48  S.  W.  785;  Gilflllan  v.  Bartlesville, 
(1915)  46  Okla.  428,  148  Pac.  1012,  as 
to  "  improvements  "  and  "  repairs." 

"  In  a  series  of  decisions  recently  ren- 
dered, the  Supreme  Court  of  the  United 
States  lias  corrected  a  common  misunder- 
standing of  the  decision  of  that  court  in 
the  case  of  Norwood  r.  Baker,  (1898)  172 
U.  S.  269-303.  •  *  *  In  these  several  de- 


cisions the  Supreme  Court  recognizes  the 
fact  that  the  per  front  foot  plan  may  be  a 
perfectly  fair  method  of  apportioning  the 
burden  of  paying  for  street  improvements, 
and  that  in  cases  in  which  it  appears  that 
assessments  levied  according  to  that  plan 
are  not  in  excess  of  the  benefits  to  the 
property  assessed,  and  are  equal  and  fair, 
so  that  there  is  no  ground  for  complaining 
of  actual  injustice,  the  assessments  are 
not  necessarily  in  violation  of  the  Consti- 
tution of  the  Untied  States  merely  because  < 
made  according  to  the  per  front  foot ' 
plan;  and  it  is  shown  that  no  such  in- 
flexible rule  was  announced  or  intended 
by  the  court  in  its  decision  in  the  case 
of  Village  of  Norwood  r.  Baker.  That 
decision,  however,  does  emphatically  de- 
clare these  important  principles:  That 
state  laws  providing  for  assessing  the 
cost  of  street  improvements  upon  abutting 
property,  which  in  practical  operation 
do  confiscate  property,  are  obnoxious  to 
the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  and  for 
that  reason  it  is  the  duty  of  the  courts 
to  declare  them  to  be  void.  That  special 
assessments  to  pay  for  local  improvements 
of  public  streets  and  highways  do,  in  prac- 
tical effect,  deprive  owners  of  their  prop- 
erty without  due  process  of  law,  unless  the 
property  subject  to  assessment  is  benefited 
by  the  improvement  correspondingly  to 
the  amount  of  the  assessment."  White  v, 
Tacoma,  (1901)  109  Fed.  33. 

An  Act  authorizing  street  improve- 
ments and  providing  that  "no  part  of 
such  cost  shall  be  assessed  against  any 
owner,  or  his  property,  in  excess  of  the 
special  benefits  thereto  in  enhanced  value 
thereof  arising  from  the  improvement, 
nor  until  after  the  notice  and  hearing 
hereinafter  provided  for,"  has  been  held 
not  to  violate  the  due  process  clause,  but 
to  be  a  specific  declaration  of  a  doctrine 
firmly  established  in  that  state.  Rudolph 
S.  Blome  Co.  v.  Herd,  (Tex.  Civ.  App. 
1916)    185  S.  W.   53. 

There  is  a  flagrant  disregard  of  a  consti- 
tutional right  whenever  an  attempt  is 
made  to  levy  a  special  assessment  for  a 
local  public  improvement  without  refer- 
ence to  the  particular  benefit  to  accrue  to 
the  property  subjected  to  such  special  as- 
sessment bv  reason  of  the  improvements. 
Streets  and  highways  are  for  the  use  and 
convenience  of  the  public,  and  private 
property  can  only  be  burdened  with  the 
cost  of  improving  the  same  upon  the  the- 
ory that  the  improvements  have  a  direct 
tendency  to  enhance  the  value  of  land  in 
the  immediate  vicinity  to  a  much  greater 
degree  than  property  more  remotely  situ- 
ated, and  it  is  just  that  the  property  so 
benefited  should  be  required  to  contribute 
a  proportionate  share  of  the  expense  of 
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creating  such  increased  value.     Cowley  v. 
Spokane,   (1900)    90  Fed.  844. 

Where  according  to  the  construction 
placed  on  an  Act  authorizing  the  condem- 
nation of  land  for  the  opening  of  a  street 
the  benefits  assessed  against  the  remaining 
benefited  property  would  pay  the  dam- 
ages assessed  in  favor  of  the  damaged 
property,  or  if  benefits  are  not  equal  to 
the  damages,  then  the  city  must  make 
up  the  deficiency  or  dismiss  the  pro- 
'oeedings,  a  judgment  which  not  only 
wipes  out  the  damages  awarded  in  such 
a  proceeding,  but  awards  a  judgment  for 
additional  benefits,  against  the  land  not 
taken,  for  a  sum  in  excess  of  the  dam- 
ages, is  violative  of  the  Fourteenth 
Amendment.  Jefferson  r.  Wells,  (1914) 
263  Mo.  231,  172  S.  W.  329. 

An  assessment  of  the  entire  cost  of  a 
public  improvement,  consisting  of  a  sewer, 
against  the  abutting  property  owners  in 
proportion,  to  their  frontage,  without  ref- 
erence to  the  special  benefits  conferred, 
rests  upon  an  illegal  basis,  and  is  in  con- 
travention of  the  Fourteenth  Amendment 
prohibiting  the  taking  of  property  with- 
out due  process  of  law.  Scranton  t\ 
Levers,  (1900)  9  Pa.  Dist.  176,  affirmed 
(1901)   200  Pa,  St.  56,  49  Atl.  980. 

A  local  assessment  for  public  works 
levied  not  on  taxable  property  generally 
for  common  public  benefit,  but  only  on 
particular  property  specially  benefited  as 
an  equivalent  for  the  direct  benefit  con- 
ferred, in  order  to  be  free  from  the  con- 
stitutional objection  of  taking  property 
without  due  process  of  law,  must  have  ref- 
erence to  public  works  of  a  character  to 
confer  special  benefit  on  the  district  as- 
sessed, and  be  actually  beneficial  to  the 
persons  and  property  subjected  to  it,  and 
not  in  excess  of  the  benefit  conferred. 
Excelsior  Planting,  etc.,  Co.  r.  Green, 
(1887)    39  La.  Ann.  455,   1  So.  873. 

Special  tax  for  sidewalk  construction. 
— An  Act  providing  for  the  construction 
of  sidewalks  by .  a  special  tax  without 
limiting  the  amount  of  the  tax  to  the 
value  of  the  improvements  does  not  de- 
prive the  property  owners  of  property 
without  due  process  of  law,  where  the 
property  owner  is  protected  from  ar- 
bitrary exactions  by  the  rule  that  the 
tax  must  be  reasonable  and  not  oppressive 
or  unjust.  Job  r.  Alton,  (1901)  189  111. 
256,  59  N.  E.  622,  82  Am.  St.  Rep.  448. 

Assessment  exceeding  increase  in  value 
valid. — A  statute  which  assesses  the  en- 
tire cost  of  paving  a  street  'against  the 
abutting  property  owners  in  proportion 
to  frontage  is  not  repugnant  to  the 
Fourteenth    Amendment    of    the    Federal 


Constitution,  as  taking  property  without 
due  process  of  law,  although  the  assess- 
ment may  exceed  the  actual  increase  in 
the  value  of  the  abutting  property  by 
reason  of  the  paving.  Webster  v.  Fargo, 
(1900)  9  N.  D.  208,  82  N.  W.  732,  56 
L.  R.   A.   156. 

Laws  authorizing  taxation  for  drainage 

purposes  do  not  deprive  taxpayers  of 
their  property  without  due  process  of 
law  because  the  burden  of  taxation  may 
not  always  fall  upon  the  individuals  bene- 
fited in  proportion  to  the  benefit  received. 
Burguieres  v.  Sanders,  (1903)  111  La. 
109,  35  So.  478. 

Adjudication  of  irrigation  benefits.— 
Where  an  original  irrigation  law  pro- 
vides for  an  assessment,  by  acreage,  and 
fails  to  provide  a  method  by  which  the 
benefit  received  may  be  adjudicated,  but 
the  amendatory  Act  fully  provides  such 
a  method,  the  statute  is  not  in  violation 
of  the  Federal  Constitution  as  taking 
property  without  due  process  of  law.  Pi- 
*oneer  Irrigation  Dist.  t).  Bradley,  (1902) 
8  Idaho.  310,  68  Pac.  295,  101  Am.  St 
Rep.  201. 

An  Indiana  statute  providing  that  the 
entire  cost  of  a  street  improvement,  except 
for  street  and  alley  crossings,  shall  be 
assessed  against  the  abutting  property  by 
the  frontage  measurement,  without  any 
regard  to  the  special  benefits  received  by 
it,  and  providing  for  no  notice  and  hear- 
ing to  ascertain  and  determine  the  actual 
benefits  specially  received  by  the  land- 
owner by  reason  of  such  improvement, 
but  only  for  a  notice  and  hearing  to  re- 
vise and  correct  the  report  and  estimate 
of  the  engineer,  so  as  to  make  it  con- 
formable to  the  basis  of  assessment  pre- 
scribed in  the  statute,  is  invalid.  Charles 
r.  Marion,  (1900)  100  Fed.  539,  (1899) 
98  Fed.  166. 

A  Missouri  statute  authorizing  the  ap- 
portionment of  the  costs  of  repaving  a 
street  in  cities  of  the  third  class  on  blocks 
and  lots  abutting  thereon  according  to 
the  front  foot,  without  regard  to  the 
question  of  fact  whether  or  not  the  given 
parcel  of  land  is  benefited  thereby  to  the 
extent  of  the  assessment,  and  without  af- 
fording the  property  owner  an  oppor- 
tunity to  question  the  existence  of  such 
benefit,  is  in  contravention  of  this  amend- 
ment to  the  Federal  Constitution,  and  is 
therefore  void.  Fay  t.  Springfield,  (1899) 
94  Fed.  409,  wherein  the  court  said: 
44  Statutes  in  this  and  other  states,  which 
provide  that  the  cost  of  such  improve- 
ment shall  be  assessed  where  the  lots 
touch,  according  to  their  value,  furnish 
more  nearly  a  rule  of  equality,  for  they 
are  based  upon  the   underlying  principle 
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of  the  revenue  laws  of  the  state,  which  for  the  purpose  of  a  public  highway,  and 
require  every  citizen  to  contribute  towards  to  do  this  in  a  way  which  will  not  only 
the  burdens  of  government  according  to  exempt  it  from  the  duty  and  obligation 
the  assessed  value  of  his  property  or  bene-  of  compensating  the  owners  for  the  prop- 
fit  his  property  receives.  At  all  events,  erty  taken,  but  impose  upon  them,  under 
it  is  less  instinct  with  inequality  and  the  form  of  an  assessment  by  the  foot 
injustice  than  the  front -foot  rule,  which  front,  the  burden  of '  compensating  them- 
utterly  ignores  the  relative  benefits  re-  selves  or  of  returning  to  the  city  all  they 
ceived  by  the  several  lots  called  upon  to  may  be  entitled  to  receive  as  compensation 
contribute."  for  their  property,  are  wanting  in   that 

"  due  process   of   law "   required   by   the 

Ohio. statutes  which  authorize  a  muni-  Federal    Constitution.      Scott    v.    Toledo, 

cipal  corporation  to  appropriate  property  (1888)   36  Fed.  396. 

Where  a  high  and  dry  island  is  within  the  bounds  of  a  drainage  district,  an 
assessment  and  collection  of  a  tax  thereon  for  the  drainage  improvement 
would  deprive  the  owner  of  property  without  due  process  of  law. 

Myles  Salt  Co.  r.  Iberia,  etc.,  Drainage  Dist,,  (1916)  239  U.  S.  47«,  36  S.  Ct.  204, 
60  U.  S.   (L.  ed.)   392. 

(6)  On  Property  Depreciated  by  the  Improvement. —  Where  a  complain- 
ant can  show  that  the  city,  for  public  convenience,  has  cut  down  one  street 
so  as  to  deprive  him  of  the  beneficial  use  of  a  forty-foot  alleyway  designed 
to  afford  access  tp  his  property,  and  that  the  deprivation  of  the  use  of  the 
alley  depreciates  the  value  of  his  property  so  that  it  is  of  less  value  with 
the  street  improved  than  it  would  have  been  without  the  improvement, 
any  assessment  of  the  cost  of  grading  the  street  against  such  property  would 
be  a  deprivation  of  property  without  due  process  of  law. 

White  i?.  Tacoma,   (1901)    109  Fed.  34. 

(7)  Improvement  Defectively  Constructed. —  Where  a  sidewalk,  under 
contract  with  the  city,  has  been  defectively  constructed,  the  assessment  on 
the  abutting  property  for  the  contract  price  paid  by  the  city  is  a  taking 
of  property  without  due  process  of  law. 

Eiermann  v.  Milwaukee,  (1010)  142  Wis.  606,  126  N.  W.  53,  27  U.  S.  (L.  ed.) 
1085.  ' 

(8)  Taxing  District  in  Legislative  Discretion. —  The  legislature,  in  the 
exercise  of  its  power  of  taxation,  has  the  right  to  direct  the  whole  or  a  part 
of  the  expense  of  a  public  improvement,  such  as  the  laying  out,  grading,  or 
repairing  of  a  street,  to  be  assessed  upon  the  owners  of  lands  benefited 
thereby;  and  the  determination  of  the  territorial  district  which  should  be 
taxed  for  a  local  improvement  is  within  the  province  of  legislative  discretion. 

Spencer  v.  Merchant,   (1888)   125  IT.  S.  may   be   entitled    to   notice    and    hearing 

355,  8  8.  Ct.  921,  31  U.  S.   (L.  ed.)   763,  upon  the  question  whether  their  lands  are 

wherein  the  court  said :     "  When  the  de-  benefited  and  how  much.    But  the  legisla- 

termination  of  the  lands  to  be  benefited  is  ture  has  the  power  to  determine,  by  the 

intrusted   to    commissioners,    the    owners  statute    imposing    the    tax,    what    lands, 
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which  might  he  benefited  by  the  improve- 
ment, are  in  fact  benefited ;  and  if  it  does 
so,  its  determination  is  conclusive  upon 
the  owners  and  the  courts,  and  the  owners 
have  no  right  to  be  heard  upon  the  ques- 
tion whether  their  .lands  are  benefited  or 
not,  but  only  upon  the  validity  of  the 
assessment,  and  its  apportionment  among 
the  different  parcels  of  the  class  which 
the  legislature  has  conclusively  deter- 
mined to  be  benefited.  In  determining 
what  lands  are  benefited  by  the  improve- 
ment, the  legislature  may  avail  itself  of 
such  information  as  it  deems  sufficient, 
either  through  investigations  by  its  com- 
mittees, or  by  adopting  as  its  own  the 
estimates  or  conclusions  of  others,  whether 
those  estimates  or  conclusions  previously 
had  or  had  not  any  legal  sanction.1'  See 
also  Wagner  r.  Leser,  (1915)  239  U.  S. 
207 1  36  S.  Ct.'  66,  60  U.  &    (L.  ed.)    230. 

It  has  been  held  not  to  be  unreasonable 
and  oppressive  for  a  city  after  giving  due 
notice  of  a  hearing  to  all  persons  inter- 
ested to  assess  against  all  the  lands  \u 
the  district  a  part  of  the  cost  of  the 
sewers  in  question  upon  the  solemn  char- 
ter promise  that  the  sewer  district  estab- 
lished was  unchangeable,  and  that  as  the 
necessities  arose  other  sewers  would  be 
constructed  in  the  district  for  the  use  of 
plaintiffs  and  others  in  the  district,  at  the 
cost  of  all  of  the  lots  in  all  the  district. 
And  such  an  act  has  been  held  not  to 
violate  the  due  process  clause.  McGhee  t?. 
Walsh,  (1913)  249  Mo.  266,  155  8.  W. 
445. 

It  is  within  the  power  of  the  legislature 
of  the  state  to  create  special  taxing  dis- 
tricts, and  to  charge  the  cost  of  a  local 


improvement,  in  whole  or  in  part,  upon 
the  property  in  said  districts,  either  ac- 
cording to  valuation,  or  superficial  area, 
or  frontage.  Webster  v.  Fargo,  (1901) 
181  U.  S.  395,  21  S.  Ct.  623,  645,  45 
U.  S.  (L.  ed.)  912.  See  also  Cass  Farm 
Co.  v.  Detroit,  (1901)  181  U.  S.  396,  21 
S.  Ct.  644,  645,  45  U.  S.  (L.  ed.)  914; 
Detroit  r.  Parker,  (1901)  181  U.  S.  399, 
21  S.  Ct.  624,  645,  45  U.  S.  (L.  ed.) 
917;  Fruin-Bambrick  Constr.  Co.  *?.  St. 
Louis  Shovel  Co.,  (1908)  211  Mo.  524, 
111  S.  W.  86;  Loth  t\  St.  Louis,  (1914) 
257  Mo.  399,  165  S.  W.  1023;  Gilsonite 
Roofing,  etc.,  Co,  t\  St.  Louis  Fair  Assoc., 
(1910)   231  Mo.  589,  132  S.  W.  657. 

A  charter  of  a  city  making  each  street 
or  portion  of  a  street  improved  a  taxing 
district,  by  requiring  the  total  cost  of  im- 
provements on  each  street  or  portion  of 
street  improved  to  be  ascertained,  and  one- 
third  thereof  to  be  assessed  on  the  prop- 
erty of  abutting  owners  in  proportion  to 
their  frontage,  and  providing  for  notice 
of  the  assessment  to  the  owners  and  an 
opportunity  to  be  heard  and  resist  the 
assessment,  does  not  deprive  the  owner  of 
his  property  without  due  process  of  law. 
Hilliard  r.  Aaheville,  (1896)  118  K.  C. 
845,  24  S.  E.  738. 

For  improvement  of  public  roads.— A 
legislative  Act  creating  a  taxing  district 
for  the  improvement  of  public  roads  can 
be  successfully  called  in  question  only 
when  it  is  so  devoid  of  any  reasonable 
basis  as  to  be  essentially  arbitrary  and 
an  abuse  of  power.  Embree  c.  Kansas 
City,  etc.,  Road  Dist.,  (1916)  240  C  S. 
242,  36  S.  Ct.  317,  60  U.  S.  (L.  ed.)  624. 


(9)  Arbitrary  Determination  of  Taxing  District. —  Where  an  ordinance, 
following  the  provisions  in  the  town  charter,  established  a  line  determining 
the  proportions  in  which  the  tax  was  to  be  borne,  that,  after  running  not  a 
hundred  feet  from  the  street,  leaped  to  near  five  hundred  feet,  the  differ- 
ences not  being-  based  upon  any  consideration  of  difference  in  the  benefits 
conferred,  but  established  mechanically  in  obedience  to  the  criteria  that 
the  charter  directed  to  be  Applied,  the  assessment  is  invalid. 

Gast  Realty,  etc.,  Co.  v.  Schneider  Gran- 
ite Co.,  (1916)  240  V.  S.  55,  36  S.  Ct.  254, 
255,  400,  60  U.  8.    (L.  ed.)    523. 


A  charter  provision  of  the  city  of  St. 
Louis  which  authorized  the  fixing  of  the 
boundary  line  of  a  benefit  district  half 
way   between   the   street   to   be   improved 


and  the  next  parallel  or  converging  street, 
has  becfi  construed  as  not  violative  of  sec- 
tion 1  of  the  Fourteenth  Amendment, 
though  the  next  parallel  street  was  nine 
hundred  feet  distant.  Schneider  Granite 
Co.  v.  Gast  Realty,  etc,,  Co.,  (1914)  259 
Mo.  153,  168  S.  W.  687. 


(10)  Assessments   According   to   Laws   Enacted  After   Improvements 
Made. —  A  change  in  the  law  authorizing  the  method  of  making  ; 
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on  property  for  public  improvements,  enacted  after  improvements  have 
been  made,  does  not  deprive  an  owner  of  property  without  due  process  of 
law,  though  the  change  result  in  a  higher  assessment  than  could  have  been 
made  under  the  old  law. 

Seattle  r.  Kelleher,  (1904)  195  U.  S.  366,  25  S.  Ct.  44,  49  U.  S.  (L.  ed.)  232.  See 
also  Wagner  v.  Leser,   (1915)   239  U.  S.  207,  36  S.  Ct.  66,  60  U.  S.   (L.  ed.)   230. 

(11)  New  Assessment  in  Lieu  of  Prior  Illegal  Assessment. — Where  a 
special  assessment  to  pay  for  a  particular  work  has  been  held  to  be  illegal, 
no  violation  of  the  Constitution  of  the  United  States  arises  from  a  subse- 
quent authority  given  to  make  a  new  special  assessment  to  pay  for  com- 
pleted work. 

Lombard  v.  West  Chicago  Park  Com'rs,  (1901)  181  U.  S.  42,  21  9.  Ct.  607,  45 
U.  S.  (L.  ed.)  731. 

(12)  Members  of  Assessing  Board  Owners  of  Property. —  In  making 
assessments  upon  real  estate  for  street  improvements,  the  facts  that  all  the 
members  of  the  board  of  trustees  were  residents  of  the  town  and  taxpayers 
therein,  and  that  two  members  of  the  board  were  owners  of  lots  abutting 
upon  the  improvement,  and  assessed  therefor  at  the  same  rate  as  the  others, 
do  not  result  in  the  taking  of  property  without  due  process  of  law. 

Hibben  v.  Smith,  (1903)   191  U.  S.  310,  24  S.  Ct.  88,  48  U.  S.   (L.  ed.)   195. 

(13)  Discrimination  Against  Nonresident  Owners. —  A  state  statute, 
making  tax  bills  levied  to  pay  the  contract  price  for  local  improvements  a 
lien  upon  real  estate,  and  providing  that  if  a  majority  of  the  resident 
owners  of  the  property  liable  to  taxation  therefor  shall  file  with  the  city 
clerk  a  protest  against  such  improvements,  the  improvements  shall  not  be 
made,  which  privilege  of  protest  is  not  given  to  nonresident  owners,  is  not 
such  a  discrimination  against  the  latter  as  to  constitute  a  deprivation  of 
property  without  due  process  of  law. 

Field  v.  Barber  Asphalt  Paving  Co.,  (1904)  194  U.  S.  620,  24  S.  Ct.  784,  48  U.  S. 
(L.  ed.)   1142. 

(14)  Validity  of  Bonds  Issued  to  Pay  Cost. —  Township  bonds,  issued 
to  pay  the  cost  of  local  improvements,  are  not  invalid  though  the  statute 
under  which  they  were  issued  provided  for  an  assessment  tax  to  raise  the 
money  to  pay  the  bonds  in  such  a  manner  as  to  deprive  property  owners 
of  property  without  due  process  of  law.    The  power  to  issue  bonds,  and  the 
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mode  in  which  the  township  should  raise  the  necessary  sums  to  pay  tlio 
bonds  when  due,  as  well  as  the  interest  accruing  thereon  from  time  to  time, 
are  distinct  and  separable  matters.  If  the  Act  under  which  the  bonds  were 
issued  had  not  contained  any  provision  whatever  for  an  assessment  to  raise 
money  to  meet  them,  the  township  could  not  repudiate  its  obligation  to  pay 
the  bonds. 

Loeb  v.  Columbia  Tp.,  (1900)   179  U.  S.  489,  21  S.  a.  174,  45  U.  S.  (L.  ed.)  280. 


(15)  Imposing  Personal  Liability. —  A  statute  authorizing  an 
ment  to  be  levied  upon  property  for  a  local  improvement,  and  imposing 
upon  the  lot  owner,  who  is  a  nonresident  of  the  state,  a  personal  liability 
to  pay  such  assessment,  is  a  statute  which  the  state  has  no  power  to  enact, 
and  which  cannot,  therefore,  furnish  any  foundation  for  a  personal  claim 
against  such  nonresident. 

Dewey  v.  Des  Moines,  (1899)   173  U.  S.  202,  19  S.  Ct.  370,  43  U.  S.  (L.  ed.)  666. 


(16)  Estoppel  of  Petitioners  to  Set  Up  Illegality. —  An  illegal 
ment  for  a  local  improvement  upon  land  cannot  be  set  up  as  a  taking  of 
property  without  due  process  of  law  when  the  work  was  done  and  the 
assessment  made  at  the  instance  and  request  of  the  plaintiffs  and  other 
owners,  and  pursuant  to  an  Act  (in  form,  at  least)  of  the  legislature  of  the 
state,  and  in  strict  compliance  with  its  provisions  and  with  the  petition 
of  the  landowners;  there  is  an  implied  contract  arising  from  such  facts 
that  the  party  at  whose  request  and  for  whose  benefit  the  work  has  been 
done  will  pay  for  it  in  the  manner  provided  for  by  the  Act  under  *which 
the  work  was  done.  "  On  principles  of  general  law,  we  are  satisfied  that  the 
plaintiffs  are  not  in  a  position  to  assert  the  unconstitutionality  of  the  Act 
under  which  they  petitioned  that  proceedings  should  be  taken,  and  that 
the  assessment  should  be  made  in  accordance  with  those  provisions." 

Shepard  t;.  Barron,  (1904)   194  U.  S.  566,  24  S.  Ct.  737,  48  U.  S.   (L.  ed.)   1115. 

(17)  Reimbursement  to  Holder  of  Invalid  Tax  Deed. —  Where  under  the 
law  of  the  state  the  holder  of  an  invalid  tax  deed  is  not  entitled  to 
reimbursement  in  case  of  condemnation  of  the  property,  the  rule  must  be 
applied  to  a  municipal  corporation  as  well  as  to  an  individual,  and  a  statute 
providing  that  a  municipal  corporation  which  holds  any  certificate  of  sale 
or  tax  deed  acquired  at  a  tax  sale  for  special  assessments  shall  be  entitled 
to  reimbursement  of  the  amount  paid  by  it  at  such  sale,  is  invalid. 

Chicago  v.  Gage,   (1915)  268  111.  232,  109  N.  E.  28. 
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ml.  Notice  and  Opportunity  to  Be  Heard — (1)  In  -General. —  An 
opportunity  to  be  heard  in  proceedings  for  taxation,  upon  such  notice  as  is 
usual  in  such  proceedings,  is  essential  to  due  process  of  law. 


Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
(1894)  154  U.  S.  421,  14  S.  Ct.  1114, 
38  U.  8.  (Ll  ed.)  1031.  See  also  Albany 
City  Nat.  Bank  v.  Maher,  (1882)  9  Fed. 
884;  Shippen  Bros.  Lumber  Co.  r.  Elliott, 
(1910)  134  Ga.  699,  68  S.  E.  509;  Heth 
r.  Radford,  (1898)  96  Va.  272,  31  S.  E.  8. 
See  generally  supra,  Xotice  and  Oppor- 
tunity to  Be  Heard,  p.  679. 

"It  is  not  a  question  of  methods 
adopted  for  the  assessment,  but  whether 
•or -not  the  scheme  as  devised  by  the  law- 
making power  .meets  the  indispensable  re- 
quirements of  notice  and  opportunity  be- 
fore there  is  deprivation  of  property.  Un- 
less the  statute,  which  is  the  foundation 
of  all  authority  for  collection  of  the  tax, 
secures  to  the  taxpayer  this  constitu- 
tional guaranty  of  due  process,  the  tax 
proceeding,  however  regular,  could  not 
import  legality  to  a  sale  of  complain- 
ants' property."  Jackson  Lumber  Co.  v. 
M<Crimmon,  (1908)   164  Fed.  759. 

An  assessment  made  by  a  municipal 
council  without  notice  to,  or  an  oppor- 
tunity for  hearing  by,  the  owners  of  the 
property,  with  the  right  to  enforce  its 
collection  by  distraining  and  selling  their 
property  without  resorting  to  any  suit 
which  would  give  them  opportunity  to  in- 
terpose any  defense  either  to  the  validity 
or  tfce  amount  of  the  assessment,  is  want- 
ing in  due  process  of  law,  even  if  author- 
ized by  statute.  Scott  v.  Toledo,  (1888) 
36  Fed.  392. 

Proceedings  before  a  county  auditor, 
by  which  an  assessment  is  entered  on  the 
general  tax  duplicate  against  the  tax- 
payer, whether  on  failure  of  the  taxpayer 
to  make  a  return  or  on  making  a  false 
return,  with  a  penalty  added  thereto, 
without  notice  or  opportunity  to  be 
heard,  and  which  assessment  is  a  cloud 
upon  the  title  of  his  realty,  and  a  lien 
upon  his  property,  enforceable  by  dis- 
traint and  sale  of  goods  and  chattels 
without  suit  in  court,  are  not  "  due  pro- 
cess of  law."  But  if  merely  preliminary, 
and  the  collection  of  the  tax  cannot  be  en- 
forced except  by  suit  in  court,  and  of  such 
suit  the  taxpayer  has  notice,  and  all 
rights  to  contest  the  legality  of  the  tax 
assessed  are  open  to  him  as  a  defense  in 
such  suit,  such  proceedings  do  not  deprive 
the  taxpayer  of  his  property  without  due 
process  of  law,  for  the  opportunity  to 
contest  the  tax,  and  defend  against  its 
legality  in  the  suit  brought  to  enforce 
payment,  with  no  other  remedies  to  be 
applied,    would    give    him    his    "  day    in 


court."  Meyers  v.  Shields,  (1894)  61  Fed. 
721,  wherein  the  court  said:  "  It  is  not 
'due  process  of  law*  to  enter  on  the 
tax  duplicate,  without  notice  or  trial, 
what  amounts  in  legal  effect  to  a  judg- 
ment against  the  taxpayer,  enforceable  by 
distraint  and  sale  of  his  goods  and  chat- 
tels, and  afterwards  make  it  '  due  pro- 
cess/ because  it  may  become  possible  for 
the  taxpayer  to  interpose  a  defense,  pro- 
vided the  collecting  officer  elects  to  bring 
a  suit  to  enforce  the  collection  when  the 
more  summary  remedies  have  proven  un- 
availing." See  also  Brinkerhoff  v.  Brum- 
field,  (1899)  94  Fed.  422. 

Notice  of  action  of  equalisation  board. 
An  assessment  by  a  state  board  of  equal- 
ization under  a  section  of  the  California 
constitution,  providing  that  "the  fran- 
chise, roadway,  road-bed,  rails,  and  roll- 
ing stock  of  all  railroads  operated  in  more 
than  one  county  in  this  state  shall  be  as- 
sessed by  the  state  board  of  equalization 
at  their  actual  value,  and  the  same  shall 
be  apportioned  to  the  counties,  cities  and 
counties,  cities,  towns,  townships,  and  dis- 
tricts in  which  such  railroads  are  located, 
in  proportion  to  the  number  of  miles  of 
roadway  laid  in  such  counties,  cities  and 
counties,  cities,  towns,  townships,  and 
districts,"  is  without  due  process  of  law, 
there  being  no  provision  of  law  giving  to 
the  company  notice  of  the  action  of  the 
state  board,  and  an  opportunity  to  be 
heard  respecting  it.  The  presentation  to 
the  state  board  by  a  corporation  of  a 
statement  of  its  property  and  of  its  value, 
which  it  is  required  to  furnish,  is  not  the 
equivalent  to  a  notice  of  the  assessment 
made  and  of  an  opportunity  to  be  heard 
thereon.  It  is  a  preliminary  proceeding, 
and  until  the  assessment  the  corporation 
cannot  know  whether  it  will  have  good 
cause  of  complaint.  The  presentation  of 
the  statement  can  no  more  supersede  the 
necessity  of  allowing  a  subsequent  hear- 
ing of  the  owners,  than  the  filing  of  a 
complaint  in  court  can  dispense  with  the 
right  of  the  suitor  and  his  contestant  to 
be  there  heard.  Railroad  Tax  Cases, 
(1882)  13  Fed.  750.  See  also  Sonoma 
County  Tax  Case,   (1882)    13  Fed.  789. 

The  establishment  of  a  drainage  'dis- 
trict, involving  the  levying  and  assess- 
ment of  a  special  tax,  without  giving  the 
interested  party  notice  and  an  opportun- 
ity to  be  heard  in  court,  is  no  depriva- 
tion of  property  without  due  process  of 
law.  St.  Louis  Southwestern  R.  Co.  v. 
Grayson,  (1904)  72  Ark.  119,  78  S.  W. 
777. 
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The  taxation  of  property  of  shareholders  is  not  without  due  process  of  law 
when  the  statute  defines  the  time  when  the  bank  shall  make  its  report  to  the 
auditor-general,  and  specifically  directs  him  to  .hear  any  stockholder  who 
may  desire  to  be  heard. 


Merchants',  etc..  Bank  v.  Pennsylvania, 
(1897)  167  U.  8.'  466,  17  S.  Ot.  829,  42 
U.  S.   (L.  ed.)   236. 

A  state  statute  does  not  deprive  a  non- 
resident stockholder  of  property  without 
due  process  of  law,  because  of  the  omis- 
sion to  require  directly  the  giving  of 
notice  of  assessments  for  taxation  on  his 
stock,  and  opportunity  for  contest  by  him 
as  to  the  correctness  of  the  valuation 
fixed  by  the  taxing  officers,  but  consti- 
tutes the  corporation  the  agent  of  the 
stockholders,  to  receive  notice  and  to 
represent  them  in  proceedings  for  the 
correction    of   an    assessment.      Corry    o. 


Baltimore,  (1906)  196  U.  a  478,  So  8.  a 
297,  49  U.  S.  (L.  ed.)  556,  in  which  case 
the  court  said:  "The  possibility  thtt 
the  state  taxing  officials  may  abuse  their 
power  and  fix  an  arbitrary  and  unjust 
valuation  of  the  shares,  and  that  the 
officers  of  the  corporation  may  be  recreant 
in  the  performance  of  the  duty  to  contest 
such  assessments,  does  not  militate 
against  the  existence  of  the  power  to 
require  the  numerous  stockholders  of  a 
corporation  chartered  by  .the  state,  par- 
ticularly those  resident  without  the  state, 
to  be  represented  in  proceedings  before 
the  taxing  officials  through  the  agency  of 
the  corporation." 


Upon  failure  of  corporation  to  make  report. —  Where  a  statute  imposing  the 
payment  of  a  tax  on  groes  receipts  of  sleeping  and  parlor  car  companies, 
requires  the  companies  to  make  a  report,  a  further  provision  that  if  the 
report  is  not  made,  the  comptroller  is  to  estimate  the  gross  receipts  and  add 
ten  per  cent  of  the  amount  of  the  taxes  as  a  penalty,  does  not  deny  due 
process  of  law.  If  the  companies  do  as  required  there  is  nothing  to  be 
heard  about,  and  the  provision  in  case  of  their  failure  to  report  is  for  their 
failure  to  do  their  duty ;  in  that  event  their  chance  and  right  to  be  heard 
have  gone  by. 

Pullman  Co.  v.  Knott,   (1914)   236  U.  S.  23,  36  S.  Ct.  2,  59  U.  a   (L.  ed.)   106. 


(2)  In  Assessments  for  Public  Improvements —  (a)  In  General. —  In  mak- 
ing an  assessment  upon  real  estate  for  street  improvements,  due  process  of 
law  is  afforded  where  there  is  opportunity  to  be  heard  before  the  body 
which  is  to  make  the  assessment,  and  the  legislature  of  a  state  may  pro- 
vide that  such  hearing  shall  be  conclusive  so  far  as  the  Federal  Constitution 
is  concerned. 


Hibben  c.  Smith,  (1903)  191  U.  S.  322 
24  S.  Ct.  88,  48  U.  S.  (L.  ed.)  195. 
See  also  Soliah  tx  Heskin,  (1912)  222 
U.  &  522,  32  S.  Ct.  103,  56  U.  S.  (L.  ed.) 
294;  Strange  v.  Grant  County,  (1910) 
173  Ind.  640,  91  X.  E.  242;  Garvin  v. 
Daussman,  (1887)  114  Ind.  429,  16  N.  E. 
826,  5  Am.  St.  Rep.  637;  Ulman  v.  Balti- 
more, (1890)  72  Md.  587,  20  AtL  141, 
21  Atl.  709,  11  L.  R.  A.  224;  Anderson 
c.  Cincinnati,  (1890)  10  Ohio  Dec.  (Re- 
print) 794,  23  Cine.  U  Bui.  430;  Alley 
v.  Muskogee,   (Okla.  1916)   156  Pac  315; 


Bilger  v.  State,  (1911)  63  Wash.  457,  116 
Pac.   19. 

Necessity  of  opportunity  to  be  heard,— 

Though  a  statute,  providing  for  notice  to 
property  owners  of  an  assessment  to  be 
made,  does  not  expressly  require  notice  of 
a  time  and  place  for  a  hearing,  it  may  be 
sustained  as  giving  an  implied  power  in 
the  city  authorities  to  give  notice  of  the 
time  for  hearing,  but  when  notice  of  tune 
and  place  of  hearing  has  in  fact  been 
given,  and  an  assessment  has  been  made, 
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not  in  a  stated,  but  in  a  specially  called, 
session,  and  without  any  hearing,  the 
property  owners  have  been  denied  due 
process  of  law.  An  opportunity  to  submit 
all  objections  in  writing  is  not  sufficient. 
Londoner  p.  Denver,  (1908)  210  U.  S. 
373,  28  S.  Ct.  708,  52  U.  S.  (L.  ed.)  1103. 

Special  assessments  made  by  a  muni- 
cipal board  when  the  owner  has  had  no 
notice  of,  nor  opportunity  to  be  heard 
in  relation  to  them,  are  wanting  in  "  due 

grocess   of   law,"   and   may   be   enjoined, 
furdock   f>.   Cincinnati,    (1989)    39    Fed. 
891. 

In  a  special  assessment  for  public  im- 
provements, owners  of  property  are  en- 
titled to  notice  and  an  opportunity  to  be 
heard  in  respect  thereto,  in  order  to  give 
it  validity  or  make  the  proceeding  con- 
form to  due  process  of  law.  Scott  v. 
Toledo,  (1888)  36  Fed.  392. 

A  section  of  a  city  charter  giving  the 
city  council  power  to  provide  means  for 
the  improvement  of  the  streets  and  "side- 
walks, and  to  that  end  to  pass  by-laws 
and  ordinances  assessing  the  property  to 
be  benefited  by  such  improvements  "  for 
such  amounts  as  may  be  fair  and  reason- 
able," not  to  exceed,*  as  against  any  par- 
ticular owner,  one- fourth  of  the  cost  of 
the  entire  work  fronting  his  premises,  or 
ten  dollars  per  front  foot  of  his  property, 
and  providing  that  the  city  court  shall 
have  power,  upon  complaint  of  the  owner 
as  to  the  assessment  of  his  property,  to 
"  correct  the  errors  and  supply  omis- 
sions "  therein,  and  further  providing  that 
property  shall  not  be  sold  for  such  im- 
provements until  the  city  court  in  equity 
shall  have  so  decreed,  after  an  opportun- 
ity to  the  owners  to  show  cause  why  such 
a  decree  should  not  be  entered,  does  not 
deny  due  process  of  law.  Montgomerv  v. 
Birdsong,  (1899)  126  Ala.  632,  28  S.  Ct. 
522. 

An  assessment  for  street  paving  against 
a  street  railway  company  occupying  the 
street  where  no  notice  to  and  opportunity 
for  a  hearing  has  been  given  to  the  com- 
pany is  void  as  violative  of  the  due  pro- 
cess clause  of  the  Constitution.  Texas 
Bitulithic  Co.  t\  Abilene  St.  R.  Co.,  (Tex. 
Civ.  App.  1914)    166  S.  W.  433. 


Notice  is  not  essential  when,  under  the 
statute  authorizing  the  assessment,  the 
cost  is  apportioned  according  to  the  front- 
age. Heavner  r.  Elkins,  (1911)  69  W. 
Va.  &55,  71  S.  E.  184,  Ann.  Cas.  1913A 
653,  52  L.  R.  A.    (N.  S;)    1035. 

The  owners  of  back-lying  property  are 
not  denied  due  process  of  law  if  they  have 
such  notice  and  opportunity  to  be  heard 
as  is  accorded  to  the  owners  of  property 
abutting  on  the  improvement.  Cleveland, 
etc.,  R.  Co.  v.  Porter,  (1908)  210  U.  S. 
177,  28  &  Ct.  647,  52  U.  &  (L.  ed.) 
1012. 

Under  certain  California  statutes  every 
owner  of  a  lot  or  tract  of  land  liable  to 
be  assessed  for  a  street  improvement,  who, 
after  the  first  publication  of  the  resolu- 
tion by  the  city  council  of  intention  to 
do  the  work,  shall  feel  aggrieved,  or  who 
shall  have  objections  to  any  of  the  sub- 
sequent proceedings  of  the  council  in  re- 
lation to  the  performance  of  the  work 
mentioned  in  the  notice  of  intention,  was 
authorized  to  file  with  the  clerk  a  peti- 
tion of  remonstrance,  wherein  he  was  re- 
quired to  state  in  what  respect  he  should 
feel  aggrieved,  or  the  proceedings  to  which 
he  objected.  Such  petition  was  authorized 
to  be  filed  at  any  time  after  the  publica- 
tion of  the  notice  of  intention  to  do  the 
work,  and  before  the  issuance  of  the  as- 
sessment; and  the  council  was  by  the 
statute  required  to  pass  upon  the  remon- 
strance, and  its  decision  in  respect  to  the 
matter  was  thereby  made  final  and  con- 
clusive. The  power  thus  conferred  by  the 
statute  upon  the  council  included  not  only 
the  power  to  correct  any  and  every  error 
committed  as  against  the  complaining  lot 
or  land  owner,  but  the  power  to  stop  and 
abandon  the  proceedings,  if  such  action 
should  be  deemed  necessary  for  the  proper 
protection  of  the  rights  of  the  complain- 
ing party.  It  was  held  that  the  statute 
afforded  "a  property  owner  ample  oppor- 
tunity for  the  correction  of  any  error  or 
injustice  done  him  in  the  matter  of  an' 
assessment,  by  seasonable  application  to 
the  city  council,  to  which  he  should  have 
resorted,  and,  that  being  so,  that  a  court 
of  equity  should  afford  him  no  relief. 
Brown  t>.  Drain,   (1901)    112  Fed.  590. 


(b)  On  Question  of  Benefits. —  A  municipal  charter,  which  provides  for  the 
apportionment  of  the  cost  of  improvements  by  providing  that  "  each  lot  or 
part  thereof  within  the  limits  of  the  proposed  street  improvement  abutting 
upon  the  street,  shall  be  liable  for  the  full  cost  of  making  the  improve- 
ment upon  one-half  of  the  street  in  front  and  abutting  upon  it,  and 
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also  for  the  proportionate  share  of  improving  the  intersections  of  two 
streets/'  does  not  result  in  a  deprivation  of  property  without  due  process 
of  law  when  the  charter  gives  a  hearing  on  the  question  of  benefits  to  the 
property  owner  before  the  formation  of  the  district  to  be  improved. 


King  v.  Portland,  (1902)  184  U.  S.  66, 
22  S.  Ct.  290,  46  U.  S.  (L.  ed.)  431, 
wherein  the  court  said  that  where  a  muni- 
cipal charter  tfivea  a  hearing  on  the  ques- 
tion of  benefits  to  the  property  owner  be- 
fore the  formation  of  the  district  to  be 
improved,  and  the  council  takes  into  con- 
sideration whether  property  would  be 
benefited  by  improvements  in  an  amount 
greater  than  the  cost  of  the  improvement 
as  assessed,  every  requirement  of  due 
process  of  law  has  been  satisfied. 

A  statute,  under  which  a  County  Court 
may  establish  the  boundaries  of  a  road 
district  and  issue  bonds  for  the  redemp- 
tion of  which  special  taxes  are  to  be 
assessed  on  the  property  within  the  dis- 
trict, is  valid  when  there  is  an  oppor- 
tunity to  be  heard  on  the  question  whether 
property  included  in  the  district  will  be 
specially  benefited.  Embree  r.  Kansas 
Oitv?  etc.,  Road  Dist.,  (1916)  240  U.  S. 
242,  36  S.  Ct.  317,  60  U.  S.   (L.  ed.)   624. 

In  respect  to  taxes  and  assessments, 
the  rule  is  that  a  law  authorizing  the 
imposition  of  a  tax  assessment  upon  prop- 
erty according  to  its  value,  or  to  benefits 
received,  does  not  infringe  that  provision 
of  the  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States  which  de- 
clares that  no  state  shall  deprive  any 
person  of  property  without  due  process 
of  law,  if  the  owner  has  an  opportunity 
to  question  the  validity  or  the  amount  of 
it  either  before  that  amount  is  de- 
termined, or  in  subsequent  proceedings 
for  its  collection.  Brown  r.  Drain,  ( 1901 ) 
112  Fed.  589. 

A  law  providing  for  street  improve- 
ments which  gives  the  abutting  owners 
the  right  to  be  heard  before  a  tribunal 
in  duty  bound  to  adjust  all  questioned 
assessment*  to  the  basis  of  actual  special 
benefits  received  by  the  improvements  is 
not  invalid  as  denying  due  process  of  law. 


Taylor  r.  Crawfordsville,  (1900i  155 
Ind.  403,  58  N.  E.  490;  Adams  v.  Shelby- 
ville,   (1900)    154  Ind.  467,  57  N.  E.  114. 

Extent  of  benefit.—  There  must  be  an 
opportunity  to  be  heard  upon  the  ques- 
tion of  the  extent  of  the  benefit.  Ander- 
son v.  Messenger,    (1907)    158  Fed.  250. 

There  is  a  distinction  between  a  tax 
or  assessment  which  calls  for  no  inquiry 
nor  for  anything  in  the  nature  of  judicial 
examination  before  levy  and  collection, 
and  a  tax  or  assessment  imposed  upon 
property  according  to  its  value,  the 
special  benefits  resulting  thereto  to  be 
ascertained  by  assessors  or  other  officials 
upon  inquiry  or  evidence.  In  the  former 
class  of  cases  it  is  suggested  that,  as 
notice  would  be  of  no  service  to  the  indi- 
vidual, and  no  hearing  could  change  the 
result,  as  in  taxes  for  licenses  and  the 
exercise  of  franchises,  such  notice  or  an 
opportunity  to  be  heard  may  be  dispensed 
with;  but  that  in  the  latter  class  of 
taxes  and  assessments,  based  upon  values 
or  benefits  which  involve  inquiry,  notice 
or  an  opportunity  for  hearing  is  essential, 
to  render  the  proceeding  valid.  Scott  p. 
Toledo,  (1888)  36  Fed.  392. 

A  Pennsylvania  statute  providing  for 
the  assessment  of  the  cost  of  paving 
against  the  abutting  owner  in  proportion 
to  frontage,  is  not  in  violation  of  the  Four- 
teenth Amendment  in  that  it  contains  no 
provision  for  judicially  ascertaining  the 
special  benefits  conferred,  or  for  notice 
to  the  property  owners  of  the  time  and 
place  where  they  can  be  heard  as  to  the 
amount  of  special  benefits  before  the  as- 
sessment is  made.  Harrisburg  c.  Mc- 
Pherran,  (1900)  14  Pa,  Super.  Ct.  473, 
affirmed  (1901)  200  Pa.  St.  343,  49  Atl. 
988;  Harrisburg  v.  Funk,  (1900)  14  Pa. 
Super.  Ct.  495,  affirmed  (1901)  200  Pa. 
St.  348,  49  Atl.  992. 


Creation  of  taxing  district  by  statute. —  If  the  state  constitution  does  not 
.  prohibit,  the  legislature  may  create  a  new  taxing  district,  determine  what 
territory  shall  belong  to  such  district,  and  what  property  shall  be  considered 
as  benefited  by  a  proposed  improvement.  And  in  so  doing  it  is  not  com- 
pelled to  give  notice  to  the  parties  resident  within  the  territory,  or  permit 
a  hearing  before  itself,  one  of  its  committees,  or  any  other  tribunal,  as  to  the 
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question  whether  the  property  so  included  within  the  taxing  district  is  in 
fact  benefited. 


Williams  a  Eggleston,  (1898)  170  U. 
S.  311,  18  8.  Ot.  617,  42  U.  S.  (L.  ed.) 
1047. 

See  also  Wagner  r.  Leser,  (1915)  239 
t\  S.  207,  36  S.  Ct.  66,  60  U.  S.  (L.  ed.) 
230,  wherein  the  court,  referring  to  the 
case  of  Norwood  t*.  Baker,  (1898)  172 
U.  S.  269,  19  S.  Ct.  187,  43  U.  S.  (L.  ed.) 
443,  said :  "  Norwood  v.  Baker,  supra,  is 
much  relied  upon  by  the  plaintiff  in  error, 
and  while  this  court  has  shown  no  disposi- 
tion to  overrule  that  case  when  limited 
to  the  decision  actually  made  by  the 
court,  much  that  is  said  in  it  must  be 
read  in  connection  with  the  subsequent 
cases  in  this  court  already  referred  to. 
In  Norwood  r.  Baker,  a  portion  of  a  per- 
son's property,  located  in  a  village  of 
Ohio,  was  condemned  for  street  purposes 
and  the  entire  cost  of  opening  the  street, 
including  the  amount  paid  for  the  strip 
condemned,  with  the  costs  and  expenses  of 
condemnation,  was  assessed  upon  the 
abutting  property  owner  whose  land  was 
condemned.  This,  it  was  said  in  French 
17.  Barber  Asphalt  Paving  Co.,  tupra,  was 
an  abuse  of  the  law  and  an  act  of  con- 
fiscation, and  not  a  valid  exercise  of  the 
taxing  power.  Taking  the  decisions  in 
this  court  together,  we  think  that  it  re- 
sults that  the  legislature  of  a  State  may 


determine  the  amount  to  be  assessed  for  a 
given  improvement  and  designate  the 
lands  and  property  benefited  thereby,  upon 
which  the  assessment  is  to  be  made,  with- 
out first  giving  -an  opportunity  to  the 
owners  of  the  property  to  be  assessed 
to  be  heard  upon  the  amount  of  the  as- 
sessment or  the  extent  of  the  benefit  con- 
ferred. We  do  not  understand  this  to 
mean  that  there  may  not  be  cases  of 
such  flagrant  abuse  of  legislative  power 
as  would  warrant  the  intervention  of  a 
court  of  equity  to  protect  the  constitu- 
tional rights  of  land  owners,  because  of 
arbitrary  and  wholly  unwarranted  legis- 
lative action.  The  constitutional  protec- 
tion against  deprivation  of  property  with- 
out due  process  of  law  would  certainly  be 
available  to  persons  arbitrarily  deprived 
of  their  private  rights  by  such  state  ac- 
tion, whether  under  the  guise  of  legisla- 
tive authority  or  otherwise.  But  in  the 
present  case  there  is  neither  allegation 
nor  proof  of  such  disproportion  between 
the  assessment  made  and  the  benefit  con- 
ferred as  to  suggest  that  the  small  tax 
levied  upon  this  property  would  amount 
to  an  arbitrary  exercise  of  the  legislative 

g>wer  upon  the  subject."  And  see 
ouck  v.  Little  River  Drainage  Dist., 
(1915)  239  U.  S.  254,  36  S.  Ct.  58,  60 
U.  S.   (L.  ed.)    266. 


(c)  In  the  Condemnation  Proceeding. — An  owner  of  property  which  may 
he  assessed  for  benefits  in  order  to  pay  an  award  for  property  condemned  is 
not  entitled  to  insist  upon  being  made  a  party  to  the  condemnation  proceed- 
ing, or  to  be  heard  with  respect  to  the  amount  of  the  award. 


St.  Louis,  etc.,  Land  Co.  v.  Kansas  City, 
(1916)  241  U.  S.  419,  36  S.  Ct.  647,  60 
U.  S.  (L.  ed.)  1072;  Voight  r.  Detroit, 
(1902)  184  U.  8.  115;  22  S.  Ct.  337, 
46  U.  S.  (L.  ed.)  469;  Goodrich  v.  De- 
troit, (1902)  184  U.  8.  437,  22  S.  Ct. 
397,  46  U.  8.   (L.  ed.)   627. 

The  proceedings  looking  to  the  making 
of  the  public  improvement  may  be  had 
'without  notice  and  a  hearing  to  the  land- 
owners; notice  and  opportunity  to  be 
heard  are  required  only  on  the  question 
of  the  assessment  of  the  property  for  the 


cost  of  the  improvement.  Londoner  v. 
Denver,  (1908)  210  U.  8.  373,  28  8.  Ct. 
708,  52  U.  S.   (L.  ed.)   1103. 

The  interest  of  neighboring  property 
owners,  who  may  possibly  thereafter  be 
assessed  for  the  benefit  to  their  property 
accruing  from  opening  a  street,  is  too 
remote  and  indeterminate  to  require  no- 
tice to  them  of  the  taking  of  lands  for 
such  improvement,  in  which  they  have  no 
direct  interest.  Goodrich  v.  Detroit, 
(1902)  184  U.  S.  437,  22  S.  Ct.  397,  46 
U.  S.   (L.  ed.)   627. 


(d)  Proportion  of  the  Tax — The  right  which  an  owner  oi  property  included 
within  a  benefit  district  has  is  to  a  hearing  upon  the  question  of  what  is 
termed  the  apportionment  of  the  tax,  that  is,  the  amount  of  the  tax  which  he 
is  to  pay;  such  an  owner  cannot  demand  that  he  should  not  be  assessed 
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unless  the  assessments  of  other  owners  who  have  paid  without  question  and 
are  not  complaining  shall  be  reopened  and  redetermined. 

St.  Louis,  etc.,  Land  Co.  v.  Kansas  City,  (1916)  241  U.  S.  419,  36  &  Ct  647,  00 
U.  S.    (L.  ed.)    1072. 

(3)  Judicial  Proceeding  Not  Essential. —  In  the  matter  of  taxation 
"  due  process  of  law  "  does  not  mean  by  a  judicial  proceeding.  The  nation 
from  whom  we  inherit  the  phrase  "  due  process  of  law  "  has  never  relied 
upon  the  courts  of  justice  for  the  collection  of  her  taxes,  though  she  passed 
through  a  successful  revolution  in  resistance  to  unlawful  taxation. 

McMillen  v.  Anderson,  (1877)  95  U.  S.  41,  24  U.  S.  (L.  ed.)  335.  See  also  Ballard 
v.  Hunter,  (1907)  204  U.  S.  258,  27  S.  Ct.  261,  51  U.  S.  (L.  ed.)  461. 

In  assessments  for  local  improvements. — A  state  statute  which  directs 
municipalities  to  assess  the  whole  expense  of  paving  any  highway  therein 
upon  the  lands  abutting  upon  the  highway  so  improved,  in  proportion  to  the 
feet  frontage  of  such  lands,  without  providing  for  a  judicial  inquiry  into 
the  value  of  such  lands  and  the  benefits  actually  to  accrue  to  them  by  the 
proposed  improvement,  is  not  unconstitutional  in  the  absence  of  considera- 
tions of  peculiar  and  extraordinary  hardships  amounting  to  actual  confisca- 
tion of  private  property  to  public  use. 

Tonawanda  r.  Lyon,   (1901)    181  U.  S.  portunity  to  appear  and  to  be  heard  i» 

391,  21  S.  Ct.  609,  45  U.  S.   (L.  ed.)  908.  indispensable;  that  somewhere  during  the 

process  of  assessment  the  taxpayer  must 

"All  that  due  process  implies  when  ap-  have  notice  and  opportunity  to  be  heard; 

plied    to    tax    proceedings    may    not    be  that  it  must  be  provided  as  an  essential 

readily  defined,  but  enough  has  been  said  part  of  the  statutory  provision,  and  not 

on  the  subject  by  judges  and  text -writers  awarded  as  a  mere  matter  of  grace  to  the 

to  leave  no  uncertainty  that   the  "  door  taxpayer."       Jackson      Lumber     Co.    r. 

of  opportunity  "  must  be  open  to  the  tax-  M'Crimmon,  (190$)  164  Fed.  759. 
payer   to   at   least   importune   and   plead 

with   the   powers   who   would   '  lade   him  An  assessment  of  the  cost  of  improve* 

with  burdens  grievous  to  be  borne/    While  raent  against  lands  abutting  in  the  imme* 

the  process  of  taxation  may  not  require  diate  vicinity  of  an  improvement,  being  a 

the  same  kind  of  notice  as  judicial  pro-  part  of  the  taxing  power  of  the  govern- 

ceedings,      or      even      proceedings      for  ment,  cannot  be  said  to  be  without  due 

'  betterment '      assessments,      or      taking  process   of   law,   because   there   is  not  a 

private  property  under  power  of  eminent  provision  for  a  regular  investigation  by 

domain,   the   Supreme   Court  has   settled  court  and  jury  in  order  to  ascertain  the 

the  law  that  the  assessment  of  a  tax  is  amount  of   burden    that   shall   be  placed 

action  judicial  in  its  nature,  requiring  for  upon  the  property.     Harton  ©.  Avondale, 

the  legal  exertion  of  that  power  that  op-  (1906)    147  Ala.  458,  41  Bo.  934. 

(4)  Opportunity  to  Be  Heard  at  Some  Stage  of  Proceedings. —  If  a 
taxpayer  be  given  an  opportunity  to  test  the  validity  of  the  tax  at  any 
time  before  it  is  made  final,  whether  the  proceedings  for  review  take  place 
before  a  board  having  a  quasi- judicial  character,  or  before  a  tribunal  pro- 
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vided  by  the  state  for  the  purpose  of  determining  such  questions,  due  pro- 
cess of  law  is  not  denied. 


Hodge  v.  Muscatine  County,  (1905)  196 
U.  S.  281,  25  S.  Ct.  237,  49  U.  S.  (L.  ed.) 
477.  See  also  New  York  t\  New  York 
State  Board  of  Tax  Com'rs,  (1905)  199 
l\  S.  48,  25  S.  Ct.  713,  50  U.  S.  (L.  ed.) 
79,  affirming  (1903)  174  N.  Y.  417,  67 
N.  E.  69,  105  Am.  St.  Rep.  674,  63  L. 
R.  A.  884;  Susman  r.  Board  of  Public  Ed- 
ucation,   (1916;    228  Fed.  217. 


In  matters  of  taxation,  it  is  sufficient 
that  the  party  assessed  should  have  an 
opportunity  to  be  heard,  either  before  a 
judicial  tribunal,  or  before  a  board  of 
assessment,  at  some  stage  of  the  proceed- 
ings. Pittsburgh,  etc.,  R.  Co.  f.  Board 
of  Public  Works,  (1898)  172  U.  S.  45, 
19  S.  Ct.  90,  43  U.  S.   (L.  ed.)   364. 

A  law  authorizing  the  imposition  of  a 
tax  or  assessment  upon  property  accord-  m 
ing  to  its  value,,  does  not  infringe  this* 
provision  if  the  owner  has  an  opportunity 
to  question  the  validity  or  the  amount  of 
it,  either  before  that  amount  is  deter- 
mined or  in  subsequent  proceedings'  for 
its  collection.  Winona,  etc.,  Land  Co.  v. 
Minnesota,  (1895)  159  U.  S.  537,  16  S. 
Ct.  83,  40  U.  S.  (L.  ed.)   247. 

A  statute  imposing  a  tax  upon  all  debts 
and  obligations  for  the  payment  of  money 
which  should  thereafter  be  secured  in 
whole  or  in  part  by  mortgage  of  real 
property,  is  not  invalid  because  no  op- 
portunity is  given  the  mortgagee  for  a 
hearing  at  the  assessment  upon  the  value 
of  the  debt  and  the  mortgage;  the  pro- 
vision in  the  statute  for  the  correction 
of  the  list,  as  to  the  actual  amount  of  the 
debt  secured  by  the  mortgage,  affords  pro- 
tection against  error.  People  v.  Ronner, 
(1906)    185   N.   Y.   285,   77   N.   E.    1061. 

Aa  to  assessing  credits  due  a  foreign 
insurance  company,  the  court  said :  "  The 
subject  of  the  assessment;  however,  was  a 
class  of  credits  which  was  within  the  tax- 
ing power  and  the  question  is  one  of 
amount.  Proper  opportunity  was  af- 
forded for  its  correction  if  it  was  too 
great;  and  if  the  plaintiff  in  error  had 
seasonably  sought  a  reduction,  availing 
itself  of  the  remedy  that  was  open  to  it 
under  the  state  law,  it  could  have  ob- 
tained appropriate  relief."    Liverpool,  etc., 


Ins.  Co.  r.  Board  of  Assessors,  (1911)  221 
U.  S.  346,  31  S.  Ct.  550,  55  U.  S.  (L.  ed.) 
762,  L.  R.  A.  1915C  903.  See  also  Orient 
Ins.  Co.  v.  Board  of  Assessors,  (1911)  221 
U.  S.  358,  31  S.  Ct.  554,  55  U.  S.  (L.  ed.) 
769. 

General  laws  for  the  drainage  of  large 
tracts  of  swamp  and  low  lands,  upon  pro- 
ceedings instituted  by  some  of  the  proprie- 
tors of  the  land  to  compel  all  to  contribute 
to  the  expense  of  their  drainage,  do  not 
deprive  the  owners  of  their  property  with- 
out due  process  of  law,  when  all  persons 
interested  have  opportunity  by  public  no- 
tice to  object  to  the  appointment  .of  com- 
missioners to  execute  that  plan,  and  no 
commissioners  can  be  appointed  against 
the  remonstrance  of  the  owners  of  the 
greater  part  of  the  land,  and  all  such 
persons  nave  also  opportunity  by  public 
notice  to  be  heard  before  the  court  on  the 
commissioners'  report  of  the  expense  of 
the  work,  and  of  the  lands  which  in  their 
judgment  ought  to  contribute,  and  on  any 
error  in  law  or  in  the  principles  of  assess- 
ment. Wurts  v.  Hoagland,  (1885)  114 
U.  S.  614,  5  S.  Ct.  1086,  29  U.  S.  (L. 
ed.)  229.  See  also  Hagar  v.  Reclama- 
tion Dist.  No.  108,  (1884)  111  U.  S.  702, 
4  S.  Ct.  663,  28  U.  S.  (L.  ed.)  569; 
O'Neill  v.  Learner,  (1915)  239  U.  S.  244, 
36  S.  Ct.  54,  60  U.  S.   (L.  ed.)  249. 

Opportunity  to  contest  assessments  for 
drainage  ditches. —  A  statute  of  Wash- 
ington providing  for  the  payment  of  ex- 
penses theretofore  incurred  in  the  con- 
struction of  ditches,  is  not  subject  to  the 
objection  that  it  deprives  the  landowner 
of  property  without  due  process  of  law, 
in  violation  of  the  Fourteenth  Amend- 
ment, because  no  provision  is  made  in  the 
Act  in  positive  terms  for  contesting  the  as- 
sessments imposed  by  the  county  commis- 
sioners, since  the  Act  itself  provides  that 
in  a  suit  to  enforce  the  lien  the  property 
owner  might  set  up  any  matter  respect- 
ing the  amount  or  legality  of  the  assess- 
ment, and  in  addition  an  ample  remedy 
for  reviewing  the  proceedings  of  the  board 
of  commissioners  is  provided  by  writ  of 
certiorari  under  the  general  laws  of  the 
state.  State  v.  Henry,  (1902)  28  Wash. 
38,  68  Pac.  368. 


Due  process  of  law  is  not'  afforded  where  a  taxpayer,  without  fraudulent 
intent  and  upon  reasonable  grounds,  withholds  property  from  tax  returns 
with  an  honest  belief  that  it  is  not  taxable,  and  the  assessing  officer  proceeds 
to  assess  the  omitted  property  without  opportunity  to  the  taxpayer  to  be 
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heard  upon  the  validity  of  the  tax  or  the  amount  of  the  assessment,  either 
in  the  tax  proceedings  or  afterward  upon  a  suit  to  collect  taxes,  or  by  inde- 
pendent suit  to  enjoin  their  collection. 


Central  of  Georgia  R.  Co.  r.  Wright, 
(1907)  207  U.  S.  127,  28  S.  Ct.  47,  52 
U.  S.  (L.  ed.)  134,  wherein  the  court 
said :  "  Under  the  scheme  provided  for, 
if  the  property  is  withheld  from  return, 
the  comptroller,  without  notice  or  oppor- 
tunity for  hearing,  must  proceed  to  value 
the  property,  and  his  valuation  is  final 
and  conclusive,  unless  the  taxpayer  can 
show  —  a  very  unlikely  contingency  — 
that  the  taxing  officer  has  acted  in  bad 
faith  in  making  the  assessment.    Against 


the  assessment  thus  made  there  is  no 
relief  in  the  courts  of  the  state  upon 
proceedings  brought  to  collect  the  taxes 
or  by  bill  to  enjoin  their  collection.  The 
penalty  of  failure  to  return,  no  matter 
how  honest  or  well  grounded  the  tax- 
payer may  have  been  in  his  belief  that 
the  property  was  not  subject  to  taxation, 
compels  him  to  submit  to  the  final  and 
conclusive  assessment  made  by  the  taxing 
officer." 


When  a  court  affords  opportunity  to  be  heard. — When,  on  the  collection  of 
back  taxes,  a  state  court  has  afforded  to  the  taxpayer  full  opportunity  to  be 
heard  on  the  question  of  the  validity  and  amount  of  the  tax,  the  taxpayer 
has  been  accorded  due  process  though  the  statute  does  not  require  notice 
to  be  given  of  the  assessment. 

Security  Trust,  etc.,  Co.  v.  Lexington,  (1906)  203  U.  a  323,  27  S.  Ct.  87,  51  U.  a 

(L.  ed.)  204. 


Bight  to  injunction  to  stay  collection  recognized  by  statute. —  Due  process  of 
law  is  not  denied  when  the  statute  relating  to  taxation  recognizes  the  right 
to  an  injunction  and  regulates  the  proceedings  when  issued  to  stay  the 
collection  of  taxes,  and  requires  the  judge  granting  the  injunction  to  take 
security  of  the  applicant. 


McMillan  v.  Anderson,  95  U.  S.  42,  24 
U.  S.  (L.  ed.)  335,  wherein  the  court 
said :  "  It  can  hardly  be  necessary  to 
answer  an  argument  which  excludes  from 
the  definition  of  due  process  of  law  all 
that  numerous  class  of  remedies  in  which, 
by  the  rules  of  the  court  or  by  legis- 
lative provisions,  a  party  invoking  the 
powers  of  a  court  of  justice  is  required 
to  give  that  security  which  is  necessary 
to  prevent  its  process  from  being  used 
to  work  gross   injustice  to  another." 

Even  if  notice  is  not  required  to  be 
given  to  a  taxpayer  before  an  assessment 
is  made,  there  is  nevertheless  due  proc- 
ess of  law  when  a  statute  provides  that 


"  courts  of  common  pleas  and  superior 
courts  shall  have  jurisdiction  to  enjoin 
the  illegal  levy  of  taxes  and  assessments, 
or  the  collection  of  either,  and  of  actions 
to  recover  back  such  taxes  or  assessments 
as  have  been  collected,  without  regard  to 
the  amount  thereof,  but  no  recovery 
shall  be  had  unless  the  action  be  brought 
within  one  year  after  the  taxes  or  assess- 
ments are  collected."  Ample  means  are 
thus  provided  for  a  judicial  determina- 
tion of  every  question  touching  the  valid- 
ity or  legality  of  the  listing  or  valuation 
of  property,  and  the  levying  of  taxes  there- 
on, before  the  taxes  are  collected.  Ot- 
kamp  v.  Lewis,    (1900)    103  Fed.  901 


(5)  Mode  of  Confirming  or  Contesting  Tax.— The  power  to  tax  belongs 
exclusively  to  the  legislative  branch  of  the  government,  and  when  the  law 
provides  for  a  mode  of  confirming  or  contesting  the  charge  imposed,  with 
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such  notice  to  the  person  as  is  appropriate  to  the  nature  of  the  case,  th6 
assessment  cannot  be  said  to  deprive  the  owner  of  his  property  without  due 
process  of  law. 


Palmer  v.  McMahon,  (1800)  133  U.  S. 
669,  10  S.  Ct.  324,  33  U.  S.  (L.  ed.)  772. 

On  the  sale  of  land  for  levee  taxes* 
under  a  drainage  law,  a  nonresident 
owner  has  not  been  deprived  of  property 


without  due  process  of  law  when  the  law 
provides  for  service  upon  such  an  owner 
by  publication  for  four  weeks.  Ballard 
v.  Hunter,  (1907)  204  U.  S.  241,  27  a 
Ct.  261,  51  U.  S.    (L.  ed.)   461. 


(6)  By  Board  of  Revision. —  The  imposition  of  taxes  is  in  its  nature 
administrative  and  not  judicial,  but  assessors  exercise  quasi- judicial  powers 
in  arriving  at  the  value,  and  opportunity  to  be  heard  should  be  and  is  given 
under  all  just  systems  of  taxation  according  to  value.  It  is  enough,  how- 
ever, if  the  law  provides  for  a  board  of  revision  authorized  to  hear  com- 
plaints respecting  the  justice  of  the  assessment,  and  prescribes  the  time 
during  which  and  the  place  where  such  complaints  may  be  made. 


Palmer  v.  McMahon,  (1890)  133  U.  8. 
669,  10  S.  Ot  324,  33  U.  S.   (L.  ed.)  772. 

Proceedings  for  reassessments. —  A  state 
statute  providing  that  upon  complaint 
that  a  considerable  amount  of  property 
had  been  grossly  undervalued  by  the 
assessor  or  other  county  officials,  the 
governor  may  appoint  a  competent  per- 
son to  examine  and  report,  and  if  he  find 
undervalued  property  to  prepare  a  list 
in  duplicate  showing  the  character,  loca- 
tion, ownership,  and  valuation,  one  of 
which  lists  shall  be  filed  with  the  county 
auditor,  for  the  entry  of  the  list  on  the 
assessment  books  by  the  auditor,  for  the 
assessment  of  property  at  its  correspond- 
ing value,  and  for  proceedings  by  the 
county  auditor  as  under  the  general  law, 


is  not  a  deprivation  of  property  without 
due  process  of  law.  When  opportunity 
to  be  heard  during  the  proceedings  for 
the  reassessment  or  any  defense  of  an 
action  for  the  collection  of  taxes  is  given, 
it  is  not  necessary  that'  there  shall  be  a 
hearing  before  the  governor  can  act  upon 
the  complaint.  Weyerhaueser  tx  Minne- 
sota. (1900)  176  U.  S.  554,  20  S.  Gt.  485, 
44  U.  S.  (L.ed.)  583. 

The  action  of  a  state  board  of  equali- 
sation in  increasing  the  valuation  of  all 
taxable  property  in  a  city  does  not  deny 
due  process  of  law  as  the  statutory 
authority  is  sufficient.  Bi-Metallic  In- 
vest. Co.*  v.  State  Board  of  Equalization, 
(1915)  239  U.  S.  441,  36  8.  Ct.  141,  60 
U.   S.    (L.  ed.)    372. 


(7)  Sufficiency  of  Notice  — (a)  In  General. —  The  process  of  taxation  does 
not  require  the  same  kind  of  notice  as  is  required  in  a  sijit  at  law,  or  even 
in  proceedings  for  taking  private  property  under  the  power  of  eminent 
domain.  It  involves  no  violation  of  due  process  of  law,  when  it  is  executed 
according  to  customary  forms  and  established  usages,  or  in  subordination  to 
the  principles  which  underlie  them. 


Bell's  Gap  R.  Co.  v.  Pennsylvania, 
(1890)  134  U.  S.  239,  10  8.  Ct.  533,  33 
U.  8.   (L.  ed.)   892. 

"Exactly  what  due  process  of  law  re- 
quires in  the  assessment  and  collection 
of  general  taxes  has  never  yet  been 
decided  by  this  court,  although  we  have 
had  frequent  occasion  to  hold  that,  in 
proceedings  for  the  condemnation  of  land 


under  the  laws  of  eminent  domain,  or 
for  the  imposition  of  special  taxes  for 
local  improvements,  notice  to  the  owner 
at  some  stage  of  the  proceedings,  as  well 
as  an  opportunity  to  defend,  is  essential. 
•  *  *  But  laws  for  .  the  assessment 
and  collection  of  general  taxes  stand  upon 
a  somewhat  different  footing  and  are  coriL 
strued  with  the  utmost  liberality,  some- 
times even  to  the  extent  of  holding  that 


898 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


no  notice  whatever  is  necessary."  Tur- 
pin  t7.  Lemon,  (1902)  187  U.  S.  57,  23 
S.  Ct.  20,  47  U.  S.   (L.  ed.)   70. 

"Where  the  state  seeks  directly  or  by 
authorization  to  others  to  sell  land  for 
taxes  upon  proceedings  to  enforce  a  lien 
for  the  payment  thereof,  it  may  proceed 
directly  against  the  land  within  the  juris- 
diction of  the  court,  and  a  notice  which 
permits  all  interested,  who  are  'so 
minded,'  to  ascertain  that  it  is  to  be  sub- 
jected to  sale  to  answer  for  taxes,  and  to 
appear  and  be  heard,  whether  to  be 
found  within  the  jurisdiction  or  not,  is 
due  process  of  law  within  the  Fourteenth 
Amendment  to  the  Constitution."  Leigh 
t>.  Green,  (1904)  193  U.  S.  92,  24  S.  Ct. 
390,  48  U.  S.  (L.  ed.)   623. 

Absence  of  formal  notice  is  immaterial 
if  there  was  in  fact  actual  notice. 
Western  Union  Tel.  Co.  v.  Trapp,  (1911) 
186  Fed.  114. 

Though  the  description  of  land  in  the 
tax  proceedings  is  not  strictly  correct, 
yet  when  the  owner  had  notice  from  the 
record  that  the  authorities  were  listing 
and  assessing  the  land,  and  also  actually 
knew  that  the  authorities  were  attempt- 
ing to  assess  the  property,  he  was  not 
denied  due  process  of  law.  Ontario  Land 
Co.  v.  Xordy,  (1909)  212  U.  S.  152,  29 
8.  Ct.  278,  53  U.  8.  (L.  ed.)  449; 
Ontario  Land  Co.  v.  Wilfong,  (1912)  223 
U.  S.  543,  32  S.  Ct.  328,  56  U.  S.  (L. 
ed.)    544. 

The  assessment  for  taxation  of  railroad 
properties  by  railroad  commissioners  is 
not  a  denial  of  due  process  of  law.  Owens- 
boro,  etc.,  R.  Co.  v.  Daviess  County,  (Ky. 
1887)  3  8.  W.  164;  Clark  County  Ct.  v. 
E.  L.,  etc.,  R.  Co.,  (1886)  7  Ky.  L.  Rep. 
(abstract)  761. 

A  private  sale  of  lands  for  taxes  with- 
out notice  to  the  •  owner  other  than  the 
original  notice  of  the  public  sale  and  the 


forfeiture  following  the  offer  at  public 
sale,  does  not  deny  the  owner  due  proc- 
ess of  law.  Newton  v.  Roper,  (1898) 
150  Ind.  630,  50  N.  £.  749. 

Ten  days'  notice  to  pay  license.— A 
statute  does  not  deny  "due  process  of 
law  "  which  enacts  that  when  any  person 
shall  fail  or  refuse  to  pay  his  license  tax, 
the  collector  shall  give  ten  days'  written 
or  printed  notice  to  the  delinquent  re- 
quiring its  payment;  and  the  manner  of 
giving  this  notice  is  fully  prescribed.  If 
at  the  expiration  of  this  time  the  license 
"  be  not  fully  paid,  the  tax  collector  may. 
without  judicial  formality,  proceed  to 
seize  and  sell,  after  ten  days'  advertise- 
ment, the  property"  of  the  delinquent, 
or  so  much  as  may  be  necessary  to  pay 
the  tax  and  costs.  McMillen  v.  Ander- 
son, (1877)  96  U.  S.  41,  24  U.  S.  (I* 
ed.)    335. 

Proceedings  in  organization  of  irrigation 
district. —  The  fact  that  a  section  of  a 
statute,  authorizing  the  organization  of 
irrigating  districts  and  the  sale  of  bonds 
therefor,  makes  provision  for  testing  the 
legality  of  proceedings  had  thereunder  by 
permitting  the  institution  of  a  special 
proceeding  by  the  board  of  directors  of 
the  irrigation  district,  without  the  re- 
quirement of.  personal  service  .upon  the 
property  owners  affected,  would  have  no 
bearing  upon  the  question  whether  the 
proceedings  had  for  the  organization  of 
the  district,  or  the  issuance  of  bonds, 
were  without  due  process  of  law,  as 
secured  by'  the  Federal  Constitution,  bnt 
that  objection  would  apply  only  to  the 
judgment  rendered  in  the  special  proceed- 
ings, and  would  not  thereby  affect  the 
constitutionality  of  the  whole  Act 
Kinkade  v.  Wither  op,  (1902)  29  Wash. 
10,  69  Pac.  399. 

The  Fourteenth  Amendment  is  inappli- 
cable to  tax  proceeding  cases.  German 
Saw,  etc,  Soc  v.  Ramish,  (1902)  138 
Cal.  120,  69  Pac.  89,  70  Pac  1067. 


(b)  In  Assessments  for  Public  Improvements. —  Due  process  of  law  does  not 
require  notice  in  the  assessment  of  poll  taxes,  license  taxes,  and  general 
specific  taxes  on  things  or  persons  or  occupations.  So,  also,  if  taxes  are 
imposed  in  the  shape  of  licenses  for  privileges  such  as  those  on  foreign  cor- 
porations for  doing  business  in  a  state,  or  on  domestic  corporations  for  fran- 
chises, there  is  no  rjecessity  for  notice  or  hearing.  But  where  a  tax  is  levied 
on  property,  not  specifically,  but  according  to  its  value,  to  be  ascertained 
by  assessors  appointed  for  that  purpose  upon  such  evidence  as  they  may 
obtain,  a  different  principle  comes  in;  the  law  in  prescribing  the  time  when 
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complaints  respecting  the  justice  of  the  assessment  will  be  heard  gives  all 
the  notice  required,  and  the  proceeding  by  which  the  valuation  is  deter- 
mined, though  it  may  follow,  if  the  tax  be  not  paid,  by  the  sale  of  the  delin- 
quent property,  is  due  process  of  law. 


Hagar  v.  Reclamation  Dist.  No.  108, 
(1884)  111  U.  S.  709,  4  S.  Ct.  663,  28 
U.  S.  (L.  ed.)  569,  affirming  Reclamation 
Dist.  No.  108  17.  Hagar,  (1880)  4  Fed. 
366. 

Notwithstanding  the  doubt  arising  from 
the  lack  of  express  provision  for  notice 
in  an  ordinance  providing  for  the  con- 
struction of  a  sewer,  the  court  said  that 
it  could  not  be  held,  in  view  of  the  notice 
which  was  given,  of  the  construction 
placed  upon  this  ordinance  by  the  council 
thereafter,  and  of  the  approval  by  the 
Supreme  Court  of  the  proceedings  as  in 
conformity  to  the  laws  of  the  state,  that 
the  provisions  of  the  Federal  Constitu- 
tion, requiring  due  process  of  law, 
had  been  violated.  Paulsen  v.  Portland, 
(1893)  149  U.  S.  42,  13  S.  Ct.  750,  37 
U.  S.  (L.  ed.)  637,  wherein  the  court 
said:  "While  not  questioning  that  notice 
to  the  taxpayer  in  some  form  must  be 
given  before  an  assessment  for  the  con- 
struction of  a  sewer  can  be  sustained,  as 
in  any  other  demand  upon  the  individual 
for  a  portion  of  his  property,  we  do  not 
think  it  essential  to  the  validity  of  a 
section  in  the  charter  of  a  city  granting 
power  to  construct  sewers  that  there 
should  in  terms  be  expressed  either  the 
necessity  for  or  the  time  or  manner  of 
notice.  The  city  is  a  miniature  state, 
the  council  is  its  legislature,  the  charter 
is  its  constitution ;  and  it  is  enough  if,  in 
that,  the  power  is  granted  in  general 
terms,  for  when  granted,  it  must  neces- 
sarily be  exercised  subject  to  all  limita- 
tions imposed  by  constitutional  pro- 
visions, and  the  power  to  prescribe  the 
mode    of    its    exercise    is,    except    as    re- 


stricted, subject  to  the  legislative  dis- 
cretion of  the  council."  Affirming  (1888) 
16  Or.  450,  19  Pac.  450,  1  L-  R.  A.  673. 

When  notice  not  required. —  In  making 
an  assessment  on  property  for  improve- 
ment, it  has  not  been  made  without  "  due 
process  of  law  n  for  failing  to  give  notice 
of  the  assessment  when  the  statute  pro- 
vides that  the  city  council  may  not  act 
except  upon  the  petition  of  the  majority 
of  •  the  property  holders  or  the  recom- 
mendation of  the  board  of  health;  it  acts 
only  by  ordinance,  and  the  contract  can 
only  be  let  on  advertisement;  and  the 
tax  is  levied  upon  the  property  in  the 
district  according  to  the  area,  ignoring 
all  improvements  upon  it,  and  not  accord- 
ing to  the  value  of  the  property.  As  the 
apportionment  of  the  taxation  is  a  mere 
mathematical  calculation,  it  is  one  of 
those  things  as  to  which  no  notice  can 
be  made  because  no  notice  can  be  of 
value.  Gillette  v.  Denver,  (1884)  21  Fed. 
823. 

Where  an  assessment  is  made  according 
to  front  foot  rale,  under  the  authority 
of  a  statute,  though  there  may  be  no 
provision  for  notice  of  the  assessment, 
yet  when  it  can  be  enforced  only  by  a 
suit  to  foreclose  the  lien  created  thereby, 
and  the  party  against  whom  such  an 
assessment  was  sought  to  be  enforced 
would  necessarily  be  required  to  be 
brought  into  court  by  legal  process, 
he  would  have  that  "  due  process  of  law  " 
guaranteed  to  him  by  the  Constitution. 
Roswell  v.  Bateman,  (1914)  20  N.  M.  77, 
146  Pac.  .950. 


(c)  Notice  by  Statute. —  Proceedings  to  raise  the  public  revenue  by  levying 
and  collecting  taxes  are  not  necessarily  judicial,  and  due  process  of  law, 
as  applied  to  that  subject,  does  not  imply  or  require  the  right  to  such  notice 
and  hearing  as  are  considered  to  be  essential  to  the  validity  of  the  pro- 
ceedings and  judgments  of  judicial  tribunals.  Notice  by  statute  is  gener- 
ally the  only  notice  given,  and  that  is  sufficient. 


Kentucky  R.  Tax  Gases,  (1885)  115 
U.  S.  331,  6  S.  Ct.  57,  29  U.  S.  (L.  ed.) 
414.  See  also  Susman  v.  Board  of  Public 
Education,  (1916)  228  Fed.  217;  Pohl  t>. 
Chicago,  etc.,  R.  Co.,  (1916)  52  Mont 
572,  160  Pac.  515. 

Notice  of  some  kind  in  tax  proceedings 


is  necessary  to  due  process.  It  need  not 
be  a  personal  citation,  but  is  sufficient  if 
it  be  given  by  a  law  designating  the  time 
and  place  where  parties  may  contest  the 
justice  of  the  valuation.  Generally  only  a 
statutory  notice  is  given,  and  the  state 
may  designate  the  kind  of  notice  and  the 
manner  in  which  it  shall  be  given,  which 
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will  call  the  attention  of  the  parties  to 
the  subject,  and  inform  them  when  and 
where  they  will  he  permitted  to  expose 
any  alleged  wrong  in  the  valuation  of 
which  they  may  complain.  Santa  Clara 
County  t?.  Southern  Pae.  R.  Co.,  (1883) 
18  Fed.  410,  affirmed  on  other  grounds 
(1886)  118  U.  S.  394,  6  S.  Ct  1132,  30 
U.  S.    (L.  ed.)    118. 

Due  process  of  law  in  a  tax  proceeding 
is  deemed  to  be  pursued,  when,  after  the 
assessment  is  made  by  the  assessing 
officers  upon  such  information  as  they 
may  obtain,  the  owner  is  allowed  a 
reasonable  opportunity,  at  the  time  and 
place  to  be  designated,  to  be  heard  re- 
specting the  correctness  of  the  assessment, 
and  to  show  any  errors  in  the  valuation 
committed  by  the  officers.  Notice  to  Trim 
will  be  deemed  sufficient,  if  the  time  and 
place  of  hearing  be  designated  by  stat- 
ute. But  whatever  the  character  of  the 
proceeding,  whether  judicial  or  adminis- 
trative, summary  or  protected,  and 
whether  it  takes  property  directly,  or 
creates  a  charge  or  liability  which  may 
be  the  basis  of  taking  it;  the  law  direct- 
ing the  proceeding  must  provide  for  some 
kind  of  notice,  and  offer  to  the  owner  an 
opportunity  to  be  heard,  or  the  proceed- 
ing will  want  the  essential  ingredient  of 
due  process  of  law.  Railroad  Tax  Cases, 
(1882)   13  Fed.  752. 

Notice  of  meeting  of  board  of  equali- 
sation unnecessary. —  Where  the  time  of 
the  meeting  of  a  board  for  the  equaliza- 
tion of  taxes  is  fixed  by  statute,  all  per- 
sons must  take  notice  of  such  time;  and 
the  action  of  the  board  of  equalization,  in 


raising  the  assessed  value  of  the  prop- 
erty of  an  individual  above  the  return 
made  to  the  board  by  the  assessor,  does 
not  require  that  notice  shall  be  given  to 
the  taxpayer,  to  make  such  action  valid; 
and  the  want  of  notice  to  an  individual 
taxpayer  is  not  in  violation  of  Article 
XIV  of  the  amendments  of  the  Consti- 
tution of  the  United  States,  which  for- 
bids the  deprivation  of  any  person  of  life, 
liberty,  or  property  without  due  process 
of  law.  Streight  v.  Durham,  (1900)  10 
Okla.   361,  61  Pac   1006. 

Statute  fixes  amount  of  tax  on  market 
value. —  In  an  assessment  for  taxation 
against  national  banks,  where  the  assessor 
performs  no  judicial  act,  but  the  assess- 
ment made  by  him  is  upon  the  market 
value  of  the  stock  as  reported  to  him 
by  the  bank,  and  the  Act  fixes  the  amount 
of  the  tax,  further  notice  to  the  taxpayer 
of  the  assessment  is  not  required.  People's 
Nat.  Bank  v.  Marye,  (1001)   107  Fed.  580. 

Imposing  tax  on  levee  district — A 
Mississippi  statute  imposing  a  specific  tax 
of  ten  cents  per  acre  on  all  the  lands 
within  a  levee  district  created  by  the 
Act,  and  making  the  Act  notice  to  all 
persons  owning  the  land,  or  being  in- 
terested therein,  to  come  forward  and  pay 
the  tax  by  the  day  fixed,  or  the  same 
would  be  liable  to  sale  by  the  sheriff  and 
tax  collector  of  the  county  in  which  th« 
land  is  situated,  was  held  to  be  consti- 
tutional. Rouse  v.  Hampton,  (1871)  4 
Am.  L.  T.  Rep.  U.  S.  Cts.  196,  20  Fed. 
Cas.  No.  12,088,  reversed  on  other  grounds 
Hampton  v.  Rouse,  (1874)  22  Wall.  263, 
22  U.  8.   (L.  ed.)   755. 


Naming  the  time  and  place  for  the  meeting  of  an  assessing  board  by  statute 
is  sufficient  in  tax  proceedings ;  personal  notice  is  unnecessary. 


Pittsburgh,  etc.,  R.  Co.  v.  Backus, 
(1894)  154  U.  S.  436,  14  S.  Ct.  1114, 
38  U.  S.  (L.  ed.)  1031,  affirming  (1802) 
133  Ind.  625,  33  N.  £.  432.  See  also 
Cleveland,  etc.,  R.  Co.  v.  Backus,  (1892) 
133  Ind.  613,  33  N.  E.  421,  18  L.  R.  A. 
729. 

A  notice  to  all  property  holders  of 
the  time  at  which  an  assessment  is  to  be 
made  is  all  that  due  process  requires  in 
respect  to  the  matter  of  notice  in  a  tax 


proceeding.  Merchants',  etc,  Bank  v. 
Pennsylvania,  (1897)  167  U.  S.  466,  17 
S.  St  829,  42  U.  S.  (L.  ed.)  236. 

A  statute  which  provides  for  the  man- 
ner in  which  assessments  for  taxation  are 
to  be  made,  stating  the  time  and  place 
and  providing  for  a  public  hearing,  is 
a  compliance  with  this  amendment.  St. 
Louis,  etc.  R.  Co.  v.  Davis,  (1904)  132 
Fed.  633. 


A  state  statute  organising  five  towns  into  a  single  municipal  corporation  for 
the  purpose  of  apportioning  among  them  the  expense  of  erecting  and 
maintaining  a  bridge  over  a  highway,  does  not  deprive  the  citizens  of  prop- 
erty without  a  hearing  from  the  towns,  for  their  representatives  were  in 
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the  legislature  and  took  part  in  the  proceedings  by  which  the  Act  was 


Williams  r.  Eggleston,  (1898)   170  U.  S.  310,  IS  a  Ct.  617,  42  U.  S.  (L.  ed.)   1047. 

(d)  By  Publication  or  Posted  Notices. —  The  owner  of  real  estate,  who  is  a 
nonresident  of  the  state  within  which  the  property  lies,  cannot  evade  the 
duties  and  obligations  which  the  law  imposes  upon  him  in  regard  to  such 
property,  by  his  absence  from  the  state.  Because  he  cannot  be  reached  by 
some  process  of  the  courts  of  the  state,  which,  of  course,  have  no  efficacy 
beyond  their  own  borders,  he  cannot  therefore  hold  his  property  exempt 
from  the  liabilities,  duties,  and  obligations  which  the  state  has  a  right  to 
impose  upon  such  property;  and  in  such  cases  some  substituted  form  of 
notice  has  always  been  held  to  be  a  sufficient  warning  to  the  owner  of  the 
proceedings  which  are  being  taken  under  the  authority  of  the  state  to  sub- 
ject his  property  to  those  demands  and  obligation*.  Otherwise  the  burden 
of  taxation,  and  the  liability  of  such  property  to  be  taken  under  the  power 
of  eminent  domain,  would  be  useless  in  regard  to  a  very  large  amount  of 
property  in  every  state  of  the  Union. 

Hilling    v.    Kaw    Valley    R.    etc.,    Co.,  nonresident    or    unknown    defendant    as 

(1889)    130  U.  S.  563,  9  S.  Ct.  603,  32  aforesaid,  shall  expire  either  before  the 

U.  8.   (L.  ed.)   1045.  first  day  of  the  term  or  during  the  term 

of  court  to  which  said  suits  are  brought 

Notice  by  publication  and  opportunity  respectively,     unless     a     continuance     is 

to  Appear  and  to  be  heard  is  due  process  grafted  for  good  cause  shown  within  the 

in  proceedings  to  assess  and  collect  taxes.  discretion   of  the  court,  gives  a  reason? 

Campbellsville    Lumber    Co.    v.    Hubbert,  able  notice  of  the  pendency  of  the  suit. 

(1902)     112    Fed.    721,    affirmed    (1903)  Johftson  v.  Hunter,   (1904)   127  Fed.  222. 
191  U.  S.  70,  24  S.  Ct.  28,  48  U.  S.   (L. 

ed.)    101.     See  also  Jackson  Lumber  Co.  Formation    of    reclamation    district*— 

v.  M'Crimmon,    (1908)    164  Fed.  759.  An  Arkansas  statute  providing  that  unon 

the    presentation    of    a    petition    setting 

.   A  statute  which  provides  that  in  pro-  forth  a  description  of  the  lands  of  which 

ceedings  to  enforce  the  collection  of  taxes  it  is  desired  to  have  a  reclamation  dis- 

on  lands  owned   by  nonresidents   of   the  trict  formed,  and  the  names  of  the  owners, 

county  in  which  they  are  situate,  or  in  notice  of  the  hearing  shall   be  given   by 

the    case    of    nonresidents   of    the    state,  publication,  but  providing  that  after  the 

notice  of  the  pendency  of  the  suit  shall  formation    of    the    district    no    further 

be  given  by  a  publication  weekly  for  four  notice  need  be  given,  but  that  proceed- 

weeka  prior  to  the  day  of  the  term  of  ings  are  to  be  had  for  the  election  of  offi- 

court   on    which   final   judgment   may   be  cerB,  the  making  of  by-laws,  the  estimate 

entered  for  the  sale  of  said  lands,  in  some  of  works  and  their  cost,  and  the  making 

newspaper  published  in  the  county  where  of    assessments,    without    time    or    place 

such  suit  may  be  pending;  and  that  such  for  opposition  to  be  made,  does  not  deny 

suit  shall  stand  for  trial  at  the  first  term  due   process   of   law.     Reclamation  Djst. 

of  the  court  after  the  complaint  may  be  No.    108   v.   Hagar,    (1884)    66   Cal.    64, 

died,  if  said  four  weeks,  in  the  case  of  a  4  Pac.  946. 

By  posting  in  public  places, —  A  state  statute  requires  that  all  personal 
estate,  within  or  without  the  commonwealth,  shall  be  assessed  to  the  owner; 
that  personal  property  held  in  trust,  the  income  of  which  is  payable  to 
another  person,  shall  be  assessed  to  the  trustee  in  the  city  or  town  in  which 
such  person  resides,  if  within  the  commonwealth,  and  if  he  resides  out  of 
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the  commonwealth  shall  be  assessed  in  the  place  where  the  trustee  resides. 
Before  making  the  assessment  the  assessors  shall  give  notice  by  posting  in 
some  public  place  or  places,  that  in  case  the  taxpayer  shall  fail  to  make 
return  they  shall  ascertain  as  nearly  as  possible  the  particulars  of  the  estate 
and  estimate  its  just  value,  which  shall  be  conclusive  upon  the  owner,  unless 
hie  can  show  a  reasonable  excuse  for  omitting  to  make  his  return.  Provision 
is  also  made  for  an  application  to  the  assessors  for  an  abatement  of  taxes, 
and  for  an  appeal  to  the  county  commissioners  in  case  of  a  refusal  of  the 
assessors  to  abate  the  tax.  Such  proceedings  are  amply  sufficient  to  consti- 
tute due  process  of  law. 

Glidden  v.  Harrington,   (1003)    189  U.  by  posting  notices  in  public  places.     It 

S.  258,  23  S.  Ct.  574,  47  U.  S.   (L.  ed.)  can  only  be  said  that  such  notices  shall 

798,  wherein  the*  court  said  that  proceed-  be  given  as  are  suitable  in  a  given  case, 

ings  for  the  collection  of  taxes   on   per-  and  it  is  only  where  the  proceedings  are 

sonal  property  "  should  be  construed  with  arbitrary,  oppressive,  or  unjust  that  they 

the  utmost  liberality,  and  while  a  notice  are    declared    to   be   not    due   process   of 

may   be   required   at   some  stage  of   the  law."      See    also    Longyear    v,    Toolan, 

proceedings  such  notice  need  not  be  per-  (1908)   209  U.  S.  414,  28  8.  Ct  606,  52 

sonal,  but  may  be  given  by  publication  or  U.  S.  (L.  ed.)  859. 

Assessment  for  draining  swamp  lands. —  Proceedings  under  a  state  statute 

providing  for  the  assessment  of  certain  real  estate  for  draining  swamp 

lands,  and  requiring,  before  the  assessment  could  be  collected  or  become 

effectual,  that  the  tableau  of  assessments  should  be  filed  in  the  proper 

District  Court  of  the  state,  that  personal  service  of  notice  with  reasonable 

time  to  object  should  be  served  on  all  owners  who  were  known  and  within 

reach  of  process,  and  due  advertisement  made  as  to  those  who  were  unknown 

and  could  not  be  found,  did  not  deprive  the  owners  of  real  estate  assessed 

of  property  without  due  process  of  law. 

Davidson   t?.   New   Orleans,    (1877)    96  A  statute  authorizing  the  organisation 

U.   S.   105,  24  U.   S.    (L.  ed.)    616.     See  of    drainage    and    conservation    districts, 

also  Kentucky  R.  Tax  Gases,   (1885)    115  in  which  full  provision  is  made  at  every 

U.  S.  330,  6  S.  Ct.  57,  29  U.  S.   (L.  ed.)  stage  of  the  proceeding  for  the  assertion 

414;   Fallbrook  Irrigation  Diet.  v.  Brad-  of   any   and  all    rights   by  any   and  all 

ley,   (1896)    164  U.  S.  157,  17  S.  Ct.  56,  parties  affected   by   the   act,  affords  due 

41  U.  S.  (L.  ed.)  369.  process  of  law.    Miami  County  v.  Dayton, 

(1915)    92  Ohio  St.  215,  110  N.  E.  726. 

(e)  Notice  of  Decision  with  Bight  of  Appeal —  Even  if  no  previous  notice 
of  a  hearing  before  a  board  of  public  works  in  the  matter  of  assessment  for 
taxation  is  required  by  the  statute,  or  has  been  in  fact  given  to  a  corpora- 
tion, yet  the  notice  of  its  decision,  with  the  right  to  appeal  therefrom  to  the 
Circuit  Court  of  the  county,  and  there  to  be  heard  and  to  offer  evidence, 
before  the  valuation  of  its  property  for  taxation  becomes  finally  fixed, 
affords  the  corporation  all  the  notice  to  which  it  is  entitled. 

Pittsburgh,  etc.,  R.  Co.  v.  Board  of  Public  Works,  (1898)  172  U.  S.  46,  19  &  Ot 
90,  4&U.#.<  (L.  ed.)  354. 
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•(f)  Reasonable  Notice  of  Reassessment. —  Only  in  a  clear  ease  will  a  notice 
of  reassessment  for  taxation  authorized  by  the  legislature  be  set  aside  as 
wholly  ineffectual  on  account  of  the  shortness  of  the  time. 


Bellingham  Bay,  etc.,  R.  Co.  v.  New 
Whatcom,  (1899)  172  U.  S.  318,  19  S. 
Ct.  205,  43  U.  S.  (L.  ed.)  460,  wherein 
the  court  said :  "  The  purpose  of  notice 
[of  a  reassessment  of  property  for  taxa- 
tion] is  to  secure  to  the  owner  the 
opportunity  to  protect  his  property  from 
the  lien  of  the  proposed  tax  or  some  part 
thereof.  In  order  to  be  effectual  it  should 
be  so  full  and  clear  as  to  disclose  to  per- 
sons  of   ordinary   intelligence   in   a   gen- 


eral way  what  is  proposed.  If  service  is 
made  only  by  publication,  that  publica- 
tion must  be  of  such  a  character  as  to 
create  a  reasonable  presumption  that  the 
owner,  if  present  and  taking  ordinary 
care  of  his  property,  will  receive  the  in- 
formation of  what  is  proposed  and  when 
and  where  he  may  be  heard.  And  the 
time  and  place  must  be  such  that  with 
reasonable  effort  he  will  be  enabled  to 
attend   and  present  his  objections." 


'   X.  Who  May  Invoke  Constitutional  Bight 

1.  In  General. —  The  constitutionality  of  a  statute  cannot  be  assailed  with- 
out showing  that  the  party  questioning  it  has  been  or  is  likely  to  be  deprived 
of  his  property  without  due  process  of  law ;  a  court  cannot  assume  to  decide 
the  general  question  whether  the  statute  as  to  some  other  person  amounts 
to  a  deprivation  of,  property. 


Tyler  t>.  Judg 
21  S.  Ct  206,  4 


i,   (1900)   179  U.  S.  410, 
U.  8.  (L.  ed.)  252. 


A  party  has  no  interest  to  assert  that 
a  statute  is  unconstitutional  because  it 
might  be  construed  so  as  to  cause  it  to 
violate  the  Constitution.  His  right  is 
limited  solely  to  the  inquiry  whether  in 
the  case  which  he  presents  the  effect  of 
applying  the  statute  is  to  deprive  him 
of  a  constitutional  right.  Castillo  t>. 
McConnico,  (1898)  168  U.  S.  680,  18  S. 
Ct.  229,  42  U.  S.   (L.  ed.)  622.     See  also 


Straus   v.    Foxworth,    (1913)    231    U.   & 
162,  34  S.  Ct.  42,  58  U.  S.   (L.  ed.)    168. 

To  constitute  a  violation  of  the  provi- 
sion against  depriving  any  person  of  his 
property  without  due  process  of  law,  it 
should  appear  that  such  person  has  a 
property  in  the  particular  thing  of  which 
he  is  alleged  to  have  been  deprived.  New 
Orleans  r.  New  Orleans  Water  Works 
Co.,  (1891)  142  U.  S.  88,  12  S.  Ct.  142, 
35  U.  S.   (L.  ed.)   943. 


2.  Waiver  of  Unconstitutionality. — A  property  owner  who  signs  a  peti- 
tion for  a  street  pavement  under  a  charter  which  requires  the  cost  to  be 
apportioned  among  the  abutting  owners  according  to  frontage,  necessarily 
asks  that  the  work  be  done  under  the  statutory  rule,  and  thereby  waives  any 
right  to  object  to  it  on  the  ground  that  it  constitutes  a  taking  of  property 
without  due  process  of  law. 


Conde  1?.  Schenectady,  (1900)  164  N.  Y. 
258,  58  N.  E.  130. 

One  who  petitioned  a  municipal  board 
for  a  street  improvement,  and  for  the 
-whole  cost  to  be  assessed  in  instalments, 
and  who,  "in  consideration  of  the  city's 
making  said  improvement/'  with  each  of 
the  signers. of  said  petitions,  agreed  with 
the  other  signers  and  with  said  city,  and 
jointly  and   severally  bound  himself,  to 


make  good  to  the  ci€y  any  deficiency  in 
the  collectibility  of  the  assessment,  caused 
by  insufficiency  of  values  of  property  of 
those  not  signing  the  petitions,  was  held 
to  have  waived  notice  of  the  plan  of  as- 
sessments, and  could  not  afterwards  im- 
peach the  proceedings,  and  have  them 
declared  void  for  want  of  notice  or  an 
opportunity  to  be  heard.  Murdock  t?. 
Cincinnati,  (1891)  44  Fed.  727. 


AMENDMENT  XIV,  SECTION  1 

"  Nor  [shall  any  state]  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws/9 

I.  Pr^pibition  on  State  Action,  919. 
II.  Construction  by  State  Courts  of  Statutes  and  Ordinance*!,  919. 

III.  "  Any  Person,"  919. 

1.  In  General,  919. 

2.  Not  Limited  to  Protection  of  Colored  Race,  920. 

3.  Corporations  as  Persons,  920. 

4.  Resident  Aliens,  920. 

.      .  a.  In  General,  920. 

b.  Employment  of  Labor  on  Public  Works,  921. 

IV,  The  Equal  Protection  or  the  Laws,  921 

1.  As  Dependent  upon  Rights  Enjoyed  under  State  Laws,  92L 

2.  Inequality  in  Actual  Results,  922. 

3.  Direct  and  Consequential  Injuries  to  Property,  922.  ■ 

4.  As  Affected  by  State  Action,  922. 

a.  Power  to  Classify  Subjects  of  Legislation, '922. 
(1)  In  General,  922. 
,:  (2)  Applicable  to  AU  Persons  Similarly  Situated,  924. 

(3)  Individuals  Not  to  Be  Subject  to  Discriminating 
;  Legislation,  925. 

(4)  Mv^t  Bear  Some  Relation  to  PurposesofStatut$,925. 
6.  Law  Unfairly  Administered,  926. 

c.  Burdening  Right  to  Challenge  Validity  of  Statute,  927. 

d.  Exercise  of  Police  Power,  927. 

(1)  In  General,  927. 

(2)  Question  of  Reasonableness,  929. 

(3)  Wisdom  or  Policy  of  Statutes,  929. 

(4)  Instances  of  Exercise  of  Police  Power,  929. 

(a)  Protection  of  Highways,  929. 

(6)  Regulation  of  Height  of  Buildings,  929. 

(c)  Prohibiting  Riding  Bicycles  on  Sidewalks, 

930. 

(d)  Prohibiting  Establishing  Hospitals  in  Built- 

up  Portions  of  Cities,  930. 

(e)  Prohibiting  Fat  Rendering,  Bone  Boiling,  and 

Fertilizer  Manufacturing,  930. 
(J)  Regulation  of  Prostitution,  930. 
T,  (g)  House  of  Refuge  Act,  931. 

(h)  Regulating  Sale  of  Seed  Cotton*  93L 
#.  State  Control  Over  Court  Procedure,  931. .  . 
[904]  * 
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(1)  In  General,  931. 

(2)  Change  in  Construction  of  Procedure  Statute,  932. 

(3)  Relationship  of  Attorney  to  Judge,  932. 

(4)  Different  Tribunals  for  Different  Persons,  932. 

(5)  Venue,  933. 

(6)  Constitutional  Amendment  Fixing  Jurisdiction  of 

Cases  Previously  Appealed,  933. 

(7)  Survival  of  Actions  for  Negligent  Injury  or  Death, 

933. 

(8)  Different    Modes    of    Ascertaining    Damages    to 

Property,  934. 

(9)  Limiting  Right  of  Action  for  Injury  from  Defective 

Highway,  934. 

(10)  Limitation  and  Method  of  Suing  Municipal  Cor- 

poration, 934. 

(11)  Refusal    of   Application   to   File   Supplementary 

Answer,  934. 

(12)  Indictments  and  Informations,  935. 

(13)  Quo  Warranto  or  Indictment  Against  Corporation, 

935. 

(14)  Trial  by  Jury,  935. 

(15)  Peremptory  Challenges,  936. 

(16)  Examination  of  Party  Before  Trial,  937. 

(17)  Failure  to  Provide  Method  for  Enforcing  Attendance 

of  Nonresident  Witnesses,  937. 

(18)  Ex  Parte  Depositions,  937. 

(19)  Production  of  Books  and  Papers,  937. 

(20)  Costs  Generally,  938. 

(21)  Allowance  of  Attorney's  Fees  and  Damages,  938. 

(a)  In  General,  938. 

(b)  In  Actions  Against  Railroads,  939. 

aa.  In  Actions  Generally,  939. 
bb.  In  Actions  for   Damages  Caused  by 
Communicated  Fires,  941. 

(c)  In  Actions  Against  Insurance  Companies,  941. 

(d)  In  Action  on  Mechanic's  Lien,  943. 

(e)  On  Dismissal  of  Condemnation  Proceedings, 

943. 
(J)  In  Mandamus  Proceeding,  943. 

(22)  Regulating  Court  Reporter's  Fees,  944. 

(23)  Sentence  by  Judge  de  Facto,  944. 

(24)  Indeterminate  Sentence  and  Parole,  944. 

(25)  Resentence  After  Serving  Part  of  Illegal  Sentence, 

944. 

(26)  Punishment  for  Escape,  944. 

(27)  Death  Sentence  for  Life  Termers  GuOty  of  A$eauUt 

955. 
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(28)  Refusal  to  Amend  the  Record,  945. 

(29)  Right  to  Appeal,  945. 

(30)  Establishment  of  Supreme  Court  Commission,  946. 

(31)  Allowance  of  Interest  on  Affirmance  of  Appeal,  947. 
/.  Contempt  of  Court,  947. 

g.  Statutes  of  Limitations,  947. . 
A.  Relating  to  Crimes,  947. 

(1)  Habitual  Criminal  Statute,  947. 

(2)  Limiting  Protection  to  Citizens  or  Residents  of  (he 

State,  948. 

(3)  Discrimination  as  to  Sex,  948. 

(4)  Different  Sentences,  948. 

(5)  Different  Penalties  for  Different  Offenses,  949. 

(6)  Different  Penalties  in  Different  Localities,  949. 

(7)  Making    Commission    of    Ads    Outside    Certain 

Places  Crimes,  949. 

(8)  Imprisonment   Until  Fine  and  Costs  Paid  Units* 

Discharged,  950. 

(9)  Class  of  Offenders  Specially  Provided  for,  950. 
(10  Excessive  Punishment,  950. 

t\  Race  Distinctions  and  Discriminations,  950. 

(1)  Exclusion  of  Negroes  from  Juries,  950. 

(a)  In  General,  950. 

(b)  Exclusion  Must  be  Shown,  954. 

(c)  Must    Be    Given    Opportunity    to    Prove 

Exclusion,  955. 
\  (d)  Sufficiency  of  Allegation  of  Exclusion,  955. 

(2)  Separate  Schools  for  White  and  Colored  Children, 

956. 

(3)  As  to  a  Corporate  Educational  Institution,  957. 

(4)  Suspending  High  School  for  Colored  Children,  957 

(5)  Distribution  of  School  Fund  Between  White  am 

Colored  Races,  957. 

(6)  Separate  Coaches  for  White  and  Colored  Races,  958. 

(7)  Limiting  Pullman  Cars  to  Use  of  One  Race,  959. 

(8)  Prohibiting    Marriage    of    White    with     Colored 

Person,  959. 

(9)  Exclusion  of  Negroes  from  Homestead  Law,  959. 

(10)  Imposing    Heavier    Punishments  fof  Inter-racial 

Offenses,  959. 

(11)  Bastardy  Law  Relating  Only  to  White  Women,  963. 

(12)  Legitimating  Offspring  of  Slave  Marriage,  960. 

(13)  Statutes  and  Ordinances  Directed  Against  Chinese, 

961. 

(a)  Mode  of  Enforcing  UnobjedionabUOrdinance, 

961. 

(b)  Excluding  Women  from  Chinese  Hotels,  961. 
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(c)  Regulating  Laundries,  961. 

.  .  aa.  Prohibiting  at  Certain  Hours  Within 

Prescribed  Limits,  961. 
bb.  Discretion  in  Officers  to  Permit    Use 
of  Wooden  Buildings,  962. 

(d)  Discriminating     Against     Mongolians     as 

Jurors,  963. 

(e)  Separate  Schools  for  Chinese  Children,  963. 
(/)  Prohibiting   Employment  by    Corporations, 

963. 
(?)  Queue  Ordinance,  963. 
(h)  Prohibiting    Visiting    Gambling    Place    in 

"  Chinese  Quarter,"  964. 
(t)  Inoculation   During   Existence  of  Bubonic 

Plague,  964. 
(J)  Prohibiting    the    Removal    of   Remains    of 

Deceased  Persons,  966. 
(Jfe)  Prohibiting  Fishing  by  Chinese  Aliens,  965. 
(0  Exclusion  from  Right  to  Testify,  966. 
(m)  Covenant    Against    Conveying    to    Chinese 
Persons,  966. 
j.  Relating  to  Suffrage,  966. 
k.  Residents  and  Nonresidents,  966. 

(1)  Right  of  Nonresident  to  Sue,  966. 

(2)  Personal  Service  on  Resident,  Constructive  Service 

on  Nonresident,  967. 

(3)  Requiring  Bond  in  Attachment  Against  Resident, 

967. 

(4)  Suits  on  Attachment  Bonds  Given  by  Nonresidents, 

968. 
(6)  Discrimination  Against  Nonresident  as  to  Issuing 

a  Capias,  968. 
(6)  Higher  Penalty  on  Residents  of  a  Town,  968. 
I  Corporations,  Officers  and  Stockholders,  968. 

(1)  Individuals  and  Corporations,  968. 

(2)  Foreign  Corporations,  969. 

(a)  In  General,  969. 

(6)  When   Not  Authorized  to  Do  Business  in 

the  State,  969. 
.        (c)  When  Authorised  to   Do  Business  in  the 

State,  970. 

(d)  Foreign  Corporations  and  Individuals,  971. 

(e)  Nonresident    Domestic    Corporations    and 

Foreign  Corporations,  971. 

(3)  Making  Directors  Sureties  for  Officers,  972. 

(4)  Liability  of  Stockholders,  972. 
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(5)  Expenses  of  Commission  to  Be  Paid  by  Corpora- 
tions to  Be  Regulated,  972.  . 
m.  Railroad  Companies,  973. 

(1)  Regulation  of  Rates,  973. 

(a)  Must  Admit  of  Just  Compensation,  973. 
(6)  Prohibiting  Greater  Rate  for  Short  Haul,  973. 

(c)  To   Keep  Mileage  Tickets   at   Ltwer   than 

General  Rates,  973. 

(d)  Lower  Rates  for  Public  School  Pupils,  974. 

(e)  Reduced  Fares  to  Towns  Holding  Fairs,  974. 
(J)  Distinguishing  Between  Railroads,  974. 

aa.  Distinguishing  Between  Two  Rail- 
roads, 974. 

bb.  According  to  Length  of  Road,  975. 

ce.  Based  on  Gross  Earnings  and  Locality, 
975. 

dd.  Between  Steam  Railroads  and  Electric 
Lines,  975. 

ee.  According,  to  Time  of  Construction,  975. 

//.  Railroad  ".  Guilty  of  Extortion,"  976. 

(2)  Requiring  Railroads  to  Furnish  Free  Transports 

tion  to  Shippers,  976. 

(3)  Connecting  Carriers,  976. 

(a)  Liability  as  Between  Connecting  Carriers,  976. 
(6)  Requiring  Installation  of  Interlocking  Plant*, 
976. 

(c)  Requiring  Train  Connections,  977. 

(d)  Requiring  Facilities  for  Interchange  of  Freight, 

977. 

(4)  Distinguishing  Between  Street  Railway  and  Steam 

Railroad,  977. 

(5)  Distinguishing   Between   Surface   and  Subsurface 

Street  Railroads,  978. 

(6)  Distinguishing  Between  Electric  Cars  and  Ordinart- 

Vehicles,  978. 

(7)  Distinguishing   Between   Railroad   Company   and 

Individuals  in  Condemnation  of  Land  for  Street, 
978. 

(8)  Subject  to  Mandates  of  Railroad  Commission,  979. 

(9)  Power  of  Eminent  Domain,  979. 
(10)  Fellow  Servant  Law,  979. 

(a)  In  General,  979. 

(6)  As  Applicable  to  All  Railroads,  980. 

(c)  As  Applicable  to  All  Employees,  981. 

(d)  As  Limited  to  Employees  Exposed  to  Hazards 

of  Service,  981. 
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(e)  Establishing  Rule  of  Comparative  Negligence, 
982.    . 

(11)  Precluding  Defense  of  Acceptance  of  Benefits  in 

Relief  Department,  982. 

(12)  Prohibiting  Surrender  by  Employee  of  Right  to 

Damages,  982. 

(13)  Safety  Appliance  Ad,  982. 

(14)  Liability  for  Injuries  to  Passengers,  983. 

(15)  Liability  for  Injury  to  Postal  Clerk,  983. 

(16)  Liability  on  Failure  to  Fence  Track,  983. 

(a)  Absolute  Liability  for  Injury  to  Stock,  983. 
(6)  Double  Damages  for  Injury  to  Stock,  984. 
(c)  Double  Damages  for  Injury  to  Crops,  984. 

(17)  Liability  for  Communicated  Fires,  985. 

(18)  Injury  as  Prima  Facie  Evidence  of  Want  of  Skill, 

985. 

(19)  Failure  to   Perform  Statutory  Duty  as  Affecting 

Liability,  986. 

(20)  Penalty  for  Delay  in  Transporting  Goods,  986. 

(21)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim 

Within  a  Certain  Time,  986. 

(22)  Penalty  for  Failure  to  Return  Overcharge  Within 

Specified  Time,  987. 

(23)  Assignment  of  Claims  Against  Railroads,  987. 

(24)  Establishing  Depots,  987. 

(25)  Regulating  Number  of  Brakemen,  987. 

(26)  Regulating  Number  of  Switching  Crew,  988. 

(27)  Requiring  Use  of  Electric  Headlights,  988. 

(28)  Screens  for  Motormen  on  Certain  Cars,  988. 

(29)  Requiring    Watchman   to   Be   Stationed   at    Par- 

ticular Crossing,  988. 

(30)  Prohibiting  Heating  Cars  by  Stoves  by  Certain 

Railroads,  989. 

(31)  To  Keep  Well-Lighted  Water  Closets,  989. 
(31a)  Erection  of  Repair  Sheds,  989. 

(32)  Requiring  Railroad  to  Carry  Passengers  on  Branch 

Road,  989. 

(33)  Time  of  Arrival  of  Trains  to  Be  Posted,  990. 

(34)  Prohibiting  Business  of  Ticket  Scalping,  990. 

(35)  Redemption  of  Railroad  Tickets,  990. 

(36)  Requiring  Railroads  to  Bear  Expense  of  Altera- 

tions to  Crossings,  991. 

(37)  Prohibiting  Propelling  Cars  by  Steam  on  Certain 

Streets,  991. 

(38)  Excepting  One  Railroad  from  Regulation  of  Speed 

of  Trains,  991. 
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Penalty  for  Allowing  Certain  Grass  or  Weeds  to 
Mature,  992. 

(40)  Prohibiting  Drumming  on  Carrier's  Premise^  992. 

(41)  Erection  and  Alteration  of  Bridges,  992. 
ft.  Telegraph  and  Telephone  Companies,  993. 

(1)  Regulation  of  Rates,  993. 

(2)  Penalty  for  Failure  to  Transmit  Message,  993. 

(3)  "  Mental  Anguish  "  Statute,  994. 

(4)  Prohibiting  Stipulation  Against  Liability  for  Negli- 

gence, 994. 

(5)  Refusing  Use  of  Streets  to  Telephone  Company,  994 
O.  Water  Companies,  995. 

(1)  Regulation  of  Rates,  995. 

(2)  Effect  of  Expiration  of  Franchises,  995. 
p.  Regulating  Gas  Rates,  995. 

q.  Change  in  Location  of  Oil  Plant,  995. 

r.  Regulating  Turnpike  Rates,  995. 

*.  Regulating  Stockyard  Rates,  996. 

t.  Irrigation  and  Drainage  Districts,  996. 

(1)  In  General,  996. 

(2)  Regulating  Irrigation  Rates,  996. 

(3)  As  to  Methods  of  Enforcing  Drainage  Law,  997. 

(4)  Requiring  Construction  of  Bridges  over  Irrigation 

Canal,  997. 
t*.  Regulating  Business  and  Rates  of  Grain  Elevators,  997. 
v.  Insurance  Companies,  997. 

(1)  In  General,  997. 

(2)  Classification  of  Insurance  Companies,  998. 

(3)  Favoring  Certain  Fraternal  Orders,  999. 

(4)  Regulation  of  Rates,  999. 

(5)  Licensing  Foreign  Insurance  Companies,  999. 

(6)  Answers  of  Applicants  Not  to  Bar  Right  to  Recover, 

1000. 

(7)  Discriminating  Against  Fire  Companies,  1000. 
10.  Banking  and  Trust  Companies,  1000 

(1)  Licensing  Banking  Business,  1000. 

(2)  Assessment  for  Depositor's  Guaranty  Fund,  1001. 

(3)  Discriminating    Between    Officers   of   Banks  and 

Trust  Companies,  1001. 

(4)  Requiring  Abandoned  Deposits  to  Be  Turned  Over 

to  State  Officer,  1002. 

(5)  Prohibiting  Insolvent  Banker  Taking  Deposit,  1002. 

(6)  Presumption  of  Fraud  Against  Officers  of  Insolvent 

Bank,  1002. 

(7)  Making  False  Statements  to  Obtain  Credit,  1002. 
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z.  Building  and  Loan  Associations,  1002. 

(1)  Requiring  Compliance  with  Certain  Conditions,  1002. 

(2)  Authorizing  Usurious  Charges,  1003. 
y.  Regulating  Loans  and  Loan  Business,  1003. 

(1)  In  General,  1003. 

(2)  Rales  of  Interest,  1003. 

(3)  Farm  Loan  Department,  1004. 
f .  Mines  and  Mining,  1004. 

(1)  In  General,  1004. 

(2)  Regulating  Screening  and  Weighing  Coal,  1004. 

(3)  Liability  of  Mine  Owner  for  Negligence  of  Licensed 

Manager  or  Engineer,  1005. 

(4)  Regulating  Sale  of  Powder  to  Mines,  1005. 

(5)  "  Wide  Entry  Law,"  1005. 

(6)  Requiring    Mines    to    Furnish    Washhouses   for 

Employees,  1005. 
al.  Manufacture  and  Sale  of  Goods,  1006. 
(1)  Anti-trust  Laws,  1006. 
(a)  In  General,  1006. 

(6)  Provisions  Applicable  to  Corporations  and 
Not  Individuals,  1007. 

(c)  Not  Applicable  to  Laborers  or  to  Purchasers, 

1007. 

(d)  Legalizing  Pooling  of  Farm  Products,  1008. 
.  (2)  Regulating  Sales  of  Merchandise  in  Bulk,  1008. 

(3)  Prohibiting  Sales  for  Future  Delivery,  1009. 

(4)  Stipulation  in  Note,  "  Given  for  a  Patent  Right," 

1009. 

(5)  Regulating  Markets,  1010. 

(6)  Regulating  Net  Weight  of  Retail  Packages,  1010. 

(7)  Regulating  Purchases  by  Junk  Dealers,  1010. 

(8)  Use  of  Union  Labels,  1011. 

(9)  Use  of  National  Flag  for  Advertising,  1011. 

(10)  Prohibiting  Sale  of  Drugs  by  Itinerant  Venders, 

1011. 

(11)  Discrimination  Against  Alien  Peddlers,  1011. 

(12)  Prohibiting  Officers  of  Corporations  from  Having 

Interest  in  Sale  of  Goods,  1012. 

(13)  Intoxicating  Liquors,  1012. 

(a)  In  General,  1012. 

(6)  Discrimination  as  to  Localities,  1015. 

(c)  Prohibiting  Aliens  from  Engaging  in  Liquor 

Business,  1015. 

(d)  In   the   Matter   of  Ordering   Local   Option 

Elections,  1015. 
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(e)  Excepting  Certain  Classes  from  Prohibition, 

1015. 
(J)  Permitting  Sales  by  Druggists,  1016. 

(14)  Food  Laws  Generally,  1016. 

(15)  Findings  of  Fads  by  State  Officers  under  Food 

Laws,  1017. 

(16)  Milk  and  Cream,  1017. 

(17)  Distinguishing    Between     Producing    and    Nonr 

producing  Milk  Venders,  1017. 

(18)  Ice  Cream,  1018. 

(19)  Oleomargarine,  1018. 

(20)  Cigarettes,  1018. 

(21)  Paint,  1018. 

6l.  Public  Office  and  Officers,  1019. 

(1)  Discriminating  in  Favor  of  and  Against   Public 

Officers,  1019. 

(2)  Compensation  of  Magistrates,  1019. 

(3)  Civil  Service  Appointments,  1019. 

(4)  Removal  from  Office,  1020. 
el.  Relating  to  Local  Government,  1020. 

(1)  Rights  of  Municipal  Corporations,  1020. 

(2)  Distribution  of  Stale  School  Fund,  1020. 

(3)  Operation  of  Ceneral  Stock  Law,  1020. 

(4)  Compensation  of  Prosecuting  Attorney,  1020. 

(5)  Legislation  Operating  in  Limited  Territorial  Dw- 

trids,  1021. 

(a)  In  General,  1021. 

(b)  Fees  of  Officers,  1021. 

(6)  Classification  of  Counties,  1021.. 

(a)  Regulation  of  Roads,  1021. 

(b)  Mileage  of  County  Superintendents,  1021. 

(7)  Classification  of  Cities,  1022. 

(a)  Highways,  1022. 

(6)  Power  to  Open,  Widen,  and  Grade  Streets, 
1022. 

(c)  In  the  Matter  of  Registration  Laws,  1023. 

(d)  Regulating  Keeping  of  Dairies,  1023. 

(e)  Restricting  Use  of  Automobiles,  1023. 
(J)  Tenement-house  Act,  1023. 

(g)  Regulating  Employment  Agencies,  1024. 

(8)  Making  Distinction  Between  City  and  County,  1024. 

(9)  Municipality  Liable  for  Damage  by  Mob,  1024. 

(10)  As  to  Enlarging  or  Reducing  Municipal  Boundaries, 

1024. 

(11)  Compelling  Municipality  to  Buy  Lighting   Plant, 

1025. 
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(12)  Liability  of  County  for  Injuries  from  Defects  in 

Highways    1026. 

(13)  Taking  Away*  Right  to   Damages  for  Injury  by 

Grading  Street,  1026. 

(14)  Maintenance  of  Roads  by  Taxation  or  Labor  or  both, 

1026. 

(15)  Classifying  Kind  of  Hauling  on  Highways,  1027. 

(16)  Limiting  County  Contracts,  1027. 

(17)  County  Printing,  1027. 

dl.  Vesting  Discretion  in  Municipal  Council  and  Officers,  1027. 

(1)  In  General,  1027. 

(2)  To  Contract  for  Construction  of  Street  Railroads,  1028. 

(3)  Regulation  of  Wooden  Buildings,  1028. 

(4)  Regulation  of  Use  of  Highways,  1028. 

(5)  Stabling  More  Than  Two  Horses,  1028. 

(6)  Erection  of  Cow  Stables,  1029. 

(7)  Permitting  Street  Processions,  1029. 
el.  Relation  of  Employer  and  Employee,  1029. 

(1)  Regulating  Hours  of  Labor,  1029. 

(a)  In  General,  1029. 

(b)  For  Women,  1029. 

(c)  For  Minors,  1030. 

(d)  For  Mines  and  Smelters,  1030. 

(e)  Applicable  to  State  and  Municipal  Contracts, 

1031. 

(2)  Regulating  Payment  of  Wages,  1031. 

(a)  In  General,  1031. 

(6)  Redemption  of  Store  Orders  in  Cash,  1032. 

(c)  Continuing   Wages   After   Discharge    Until 

Paid,  1033. 
(d)  Regulating  Assignment  of  Wages,  1033. 

(3)  Employers9  Liability  Act,  1033. 

(4)  Workmen's  Compensation  Act,   1033. 

(a)  In  General,  1033. 

(6)  As  Dependent  on  Number  of  Employees,  1034. 

(c)  Exclusion  of  Farm  Laborers  and  Domestic 
1  I-  Servants,  1034. 

(d)  Liability  in  Admiralty,  1034. 

(5)  State  Accident  Insurance  Fund,  1035. 

(6)  Creation  of  Employees9  Relief  Fund,  1035. 

(7)  Regulating  Employmerd  of  Minors,  1035. 

(8)  Limiting  Age  of  Employees  in  Dangerous  Occu- 

pations, 1035. 

(9)  Discipline  or  Discharge  of  Employees,  1035. 

(10)  Exempting    Trade     Unions    and   Associations   of 
Employers  from  Actions  of  Tort,  1036, 
11  P.  S.  A.— SO 
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(11)  Limiting  Employment  on  Public  Works  to  Residents 

of  County,  1036. 

(12)  Employment  of  Alien  Residents,  1036. 

(13)  Regulation  and  License  of  Employment  Agencies, 

1036. 

(14)  Obtaining  Money  or  Advances  on  Contract  to  Labor } 

1037. 

(15)  Prohibiting  Tenant  Leaving  During  Term,  1037. 
fl.  Regulating  Pursuit  of  Occupitions,  1038. 

(1)  Practice  of  Medicine,  1038. 

(a)  In  General,  1038. 

(6)  Requiring  Physicians  to  Report  Contagim 
Diseases,  1039. 

(2)  Practice  of  Pharmacy,  1039. 

(3)  Practice  of  Veterinary  Medicine,  1040. 

(4)  Practice  of  Optometry,  1040. 

(5)  Barbering,  1040. 

(6)  Plumbing,  1040. 

(7)  Detective  Agency,  1040. 
gl.  Game  and  Fish  Laws,  1041. 

(1)  Regulating  Hunting  and  Selling  Game,  1041. 

(2)  Prohibiting  Possession  of  Shotgun  by  Alien,  1041. 

(8)  Regulating  Catching  Fish,  1042. 

(4)  Discriminating    Between    Purse    Nets    and   Gill 

Nets,  1042. 

(5)  Requiring  License  Fee  of  Nonresidents,  1042. 

(6)  Discriminating  Against    Nonresidents  of  Certain 

County,  1042. 
hi.  Authorizing  One  Person  to  Su?  the  State,  1043. 
il.  Condemnation  Proceedings,  1043. 
jl.  Mechanic's  Lien  Law,  1044. 
kl.  uBlue  Sky"  Law,  1044. 

11.  Exempting  Certain   Negotiable   Paper  from  Attachment, 
1044. 
ml.  Regulating  Priorities,  1045. 

(1)  Claims    of    Resident    Creditors,    1045. 

(2)  Judgment    Against    Corporation    Prior   Lien   to 

Mortgage,  1045. 

(3)  Right  of  Miners  to  Priority  of  Lien  for  Labor,  1046. 

(4)  Liens  for  Supplies  to  Corporations,  1046. 

(5)  Priority  of  Building  and  Loan  Mortgages,  1046. 
n/.  As  to  What  Constitutes  Prima  Facie  Case,  1046. 

ol.  Statute  of  Descent,  1047. 

pi.  Appointment  of  Guardian,  1047. 

ql.  Sterilization  of  Mental  Defectives,  1047. 

rl.  Sunday  Laws,  1047. 
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si.  Schools  and  Colleges,  1048. 

(1)  Prohibiting  Greek  Letter  Fraternities  in  State  Schools, 

1048. 

(2)  Exclusion  of   Unvaccinated  Children  from  Public 

Schools,  1048. 
tl.  Prohibiting  Certain  Forms  of  Gambling,  1049. 

(1)  Sales  on  Margin  or  for  Future  Delivery,  1049. 

(2)  Book-making  and  Pool-selling,  1049. 

ul.  Regulation  of  Business  of  Homestead  Associations,  1049. 
vl.  Regulating  Slaughter-house  Business,  1050. 
wl.  Regulating  Tanneries,  1050. 
xl.  Logs  and  Liens,  1051. 
yl.  Regulating  Use  of  Automobiles,  1051. 
zl.  Prohibiting  Diversion  of  Water  by  Riparian  Owner,  1051. 
a&.  Prohibiting  Waste  of  Mineral  Waters,   1051. 
bS.  Regulating  Taking  of  Ice  from  Public  Waters,  1052. 
c#.  Prohibiting  Pollution  of  Streams,  1052. 
d2.  Hotel  Regulations,  1052. 

e2.  Keeping  Billiard  or  Pool  Tables  for  Hire,  1052. 
/#.  Regulating  Erection  of  Buildings,  1052. 
g2.  Billboard  Ordinance  Valid,  1053. 
h£.  Regulating  Smoke  Nuisance,  1053. 
i&.  Prohibiting  Brickmaking  Within  Specified  Area,  1053. 
j2.  Regulating  Location  of  Livery  Stable,  1053. 
k2.  Prohibiting  Use  of  Advertising  Signs  on  Vehicles,  1053. 
12.  Regulating  Grazing  of  Sheep  on  Public  Domain,  1054. 
m2.  Contractors,  1054. 
n2.  Exempting  Wages  from  Process,  1054. 
o2.  Compensation  for  Injuries  on  Change  in  Orade  of  Streets, 

1054. 
p2.  Prohibiting  Public  Speaking  on  Public  Grounds,  1055. 
q2.  Admission  of  Children  to  Places  of  Amusement,  1055. 
r2.  Regulating  Use  of  Name  and  Emblems  of  Fraternal  Organ- 
ization, 1055. 
s£.  Regulating  Cemeteries,  1055. 
t2.  Regulating  Grazing  on  Public  Lands,  1056. 
u2.  Prohibiting    Using    Unregistered  Docked  Horses,  1056. 
v2.  Registration  of  Certain  Classes  of  Dogs,  1056. 
\x>2.  Requiring   Use  of  Particular  Petroleum  Lamp,  1056. 
x2.  State  Taxation,  1057. 
(1)  Equality,  1057. 

(a)  In  General,  1057. 

(6)  Power  of  Classification,  1058. 
aa.  In  General,  1058. 
bb.  Systematic    Undervaluation   of  Other 
Property,  1059, 
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(2)  Retroactive  Taxation  of  Certain  Property,  1060. 

(3)  Discriminating   Between  Residents  and    Nonresi- 

dents, 1061. 
(a)  Requiring  Residence  for  a  Term  as  Condition 

to  Obtaining  License,  1061. 
(6)   Notices  to  Residents  and  Nonresidents,  1061. 

(c)  Discriminating  Between  Domestic  and  Foreign 

Corporations,  1061. 

(d)  Exempting  Resident  Brewers,  1061 

(e)  Exempting   Residents  from    Peddler's  Tax, 

1061. 
(J)  Exempting     Nonresidents    from     Tax    on 
Vehicles,  1061. 

(4)  Discriminating  Between  Refiners  of  Own  Production 

and  General  Refiners,  1062. 

(5)  Discriminating  Between  Warehouses  On  and  Off 

Railroads,  1062. 

(6)  Method  of  Assessment  and  Collection,  1062. 

(a)  As  Between  Resident  and  Nonresident  Stock- 
holders, 1062. 

(6)  As  Between  Domestic  and  Foreign  Corpora- 
tions, 1063. 

(c)  Different    Methods   for    Corporations    and 

Individuals,  1063. 

(d)  Distinct  Mode  of  Valuing  Railroad  Property, 

1063. 

(e)  Distinct  Mode  of  Valuing  Bank  Stock,  1065. 
(J)  Collection  by  Distress  and  Seizure  of  Person, 

1065. 

(7)  Exemptions  from  Taxation,  1065. 

(a)  In  General,  1065. 

(6)  Exemptinp  Small  Telephone  Lines,  1066. 

(c)  Exempting  Manufacturing  and  Mining  Com- 

panies, 1066. 

(d)  Assessing  Property  of  Certain  Corporations 

at  Less  Than  Value,  1067. 

(e)  Certain  Lands  Within  City  Limits,  1067. 
(J)  Exemption  of  Union  or  Confederate  Soldiers, 

1067. 

(8)  Forfeiture  of  Property  for  Nonpayment  of  Taxes, 

1068. 
(a)  In  General,  1068. 
(6)  Exemption  from  Forfeiture   of  Tracts  LesB 

Than  Certain  Size,  1068. 

(9)  Penally  for    Nonpayment  Against  Certain  Com- 

panies, 1068. 
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(10)  Assessments  for  Local  Improvements,  1069. 

(a)  In  General,  1069. 

(&).  Giving    Residents    Privilege    of    Protesting 

Against  Improvements,  1070. 
(c)  New  Assessment  After  Previous  Assessment 

Declared  Illegal,  1070. 

(11)  Railroad  Companies,  1071. 

(a)  In  General,  107T. 

(b)  Singling  Out  Particular  Railroad,  1071. 

(c)  Distinguishing  Between  Railroads  and  Other 

Public  Utilities,  1072. 

(d)  Taxing  Stock  When  Incorporated  in  Other 

States,  1072. 

(e)  Apportionment  of   Taxation  of   Transitory 

Property  Among  Counties,  1072. 
(J)  Deduction  of  Amount  of  Mortgages,  1072. 
(g)  Imposition  of  Special  Mileage  Tax  on  Street 

Railway,  1072. 
(h)  On  Gross  Receipts  of  Electric  Company,  1072. 

(12)  Insurance  Companies,  1073. 

(a)  In  General,  1073. 

(b)  Discrimination  Between  Foreign  and  Domes- 

tic Companies,  1073. 

(13)  Express  Companies,  1073. 

(a)  Qf  Receipts,  1073. 

(b)  According  to  Unit  Rule,  1073. 

(14)  Sleeping  and  Parlor  Car  Companies,  1074. 

(15)  Of  Receipts  of  Foreign  Building  and  Loan  Asso- 

ciations, 1074. 

(16)  Of  Franchises,  1074. 

(a)  In  General,  1074. 
(6)  Qf  Bank,  1074. 

(c)  As  Part  of  Capital  Stock,  1074. 

(17)  Of  Real  Estate  of  Bank  in  Addition  to  Shares  of 

Stock,  1075. 

(18)  Distinguishing  Between  Savings  and  Other  Banks, 

1075. 

(19)  On  Transfers  of  Corporate  Stock,  1075. 

(20)  Excise  Tax  on  Capital  Stock  of  Domestic  Corpora- 

tions, 1075. 

(21)  Of   Property   of   Domestic   Corporations   Situated 

Outside  State,  1075. 

(22)  Of  Railroad  Bonds  on  Property  Outside  the  State, 

1076. 

(23)  Of  City  and  Suburban  Property  for  County  Bonds, 

1076. 

(24)  Graduated  Income  Tax,  1076. 
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(25)  Of  Spirits  in  Bonded  Warehouse,  1076. 

(26)  Of  Wages  of  Aliens,  1076. 

(27)  Classification  of  Domestic  and  Foreign  Educational 

Institutions,  1077. 

(28)  Of  Membership  in  Chamber  of  Commerce,  1077. 

(29)  Discrimination  Between  Steam  Laundries  and  Hani 

Laundries,  1077. 

(30)  Regulating  Loan  Business,  1077. 

(31)  Of  State  Leases,  1078. 

(32)  Succession  or  Inheritance  Taxes,  1078. 

(a)  In  General,  1078. 

(6)  Classification    According    to    the    Kind  of 
Property  in  the  State,  1079. 

(c)  On  Share  of  Wife  in  Community  Property, 

1079. 

(d)  On  Transfers  by  Deed,  1079. 

(33)  Mortgage  Reduction  from  Valuation,  1079. 

(34)  Deduction  of  Debts  from  Credits,  1080. 

(35)  Of  Interest  of  Mortgagee,  1080.     . 

(36)  Of  Mineral  Rights,  1081. 

(37)  Of  Debts  Due  from  Solvent  Debtors,  1081. 

(38)  On  Sale  of  Oleomargarine,  1081. 

(39)  Right  to  Redeem  Land  Sold  for  Taxes,  1081. 

(40)  Occupation  Taxes,  1081. 

(a)  In  General,  1081. 

(b)  Discriminating  Against  Foreign  Corporation} 

1082. 

(c)  Bankers,  1083. 

(d)  Merchants,  1083. 

aa.  Maximum  and  Minimum  Amount  of 

Sales,  1083. 
bb.  Discrimination  Between  Retailers  and 

Wholesalers,  1083. 
cc.  Exception  of  Purchases  of  Farm  Pf°m 

ducts  from  Producer,  1083. 
dd.  Transient  Merchant,  1084. 

(e)  Auctioneers,  1084. 
(/)  Peddlers,  1084. 

((jr)  Distinction  Between    Travelling  Agent  aw 

General  Store,  1085. 
(A)  On  Wholesale  Dealers'™  Oil,  1086. 
(t)  Agents  of  Foreign  Insurance  Company,  1086- 
(J)  Packing-house  Agents,  1086. 
(k)  On  Rectifying  or  Blending  Distilled  Spi™* 

1086. 
(I)  On  Business  of  Selling  Sewing  Maehi**9' 

1087. 


Amend.  XIV,  sec.  1]  CONSTITUTION  919 

(m)  Use  of  Trading  Stamps,  1087. 

(n)  Plumbers,  1087. 

(o)  Professional  Chauffeurs,  1088. 

(p)  Of  Places  of  Amusement  According  to  Pri* 

of  Admission,  1088. 

(q)  Emigrant  Agents,  1088. 

(r)  Laundry  License,  1088. 

(*)  Discretion  in  Issuing  Licenses,  1088. 

I.  Prohibition  on  State  Action 

That  this  amendment  is  a  prohibition  on  all  state  agencies,  whether  legis- 
lative, judicial,  or  executive,  and  is  not  directed  against  the  action  of  indi- 
viduals, see  under  the  clause  of  this  section  relating  to  the  privileges  and 
immunities  of  citizens,  supra,  p.  577. 

n.  Construction  by  State  Courts  of  Statutes  and  Ordinances 

The  Supreme  Court  of  the  United  States  must  follow  the  construction 
of  a  state  statute  given  by  the  state  court,  and  test  the  constitutionality  of 
the  statute  under  that  view. 

.    (rate wood    v.    North    Carolina,    (1906)  whether    proceedings     under    such     ordi- 

203  U.  S.  531,  27   S.  Ct.   167,  51   U.  S.  nances,  and  in  enforcement  of  them,  are 

(L.  ed.)    305.  in  conflict  with  the  Constitution  and  laws 

of  the  United  States,  necessarily  involves 

44  The  construction  of  the  act  by  the  the  meaning  of  the  ordinances,  which  for 
Supreme  Court  wp  must  accept  as  de-  that  purpose  the  Federal  Supreme  Court 
termini ng  the  meaning  of  the  act.  In  is  required  to  ascertain  and  adjudge, 
other  words,  we  must  regard  the  act  as  Yick  Wo  v.  Hopkins,  (1886)  118  U.  8. 
if  the  legislature  had,  in  explicit  Ian-  366,  6  S.  Ct.  1064,  30  U;  S.  (L.  ed.)  220. 
guage,  excluded  from  its  provisions  for- 
eign corporations."'  Board  of  Education  Powers  of  state  courts. —  It  seems  that 
t.  Illinois,  (1906)  203  U.  8.  553,  27  S.  while,  since  the  Fourteenth  Amendment  of 
Ct.   171,  51  U.  S.    (L.  ed.)   314.  the    Federal    Constitution    prohibits    the 

deprivation  of  property  without  due  proc- 

The  Supreme  Court  of  the  United  ess  of  law,  the  United  States  Supreme 
States  forms  its  own  independent  judg-  Court  has  jurisdiction  to  review  the  de- 
ment as  to  the  scope  and  purpose  of  a  cision  of  the  state  court  sustaining  * 
statute,  while  leaning  to  any  interpreta-  state  statute  which  is  claimed  to  be  in 
tion  which  has  been  placed  upon  it  by  violation  of  said  provision,  a  decision  of 
the  highest  court  of  the  state.  Atchison,  the  federal  court  sustaining  a  state  stat- 
etc,  R.  Co.  c.  Matthews,  (1898)  174  ute  is  not  res  adjudicata  and  binding 
U.  S.  100,  19  S.  Ct.  609,  43  U.  S.  (L.  upon  a  state  court  when  the  same  ques- 
ed.)   909.  tion  arises  under  a  similar  statute.    It  is 

still  the  duty  of  the  state  court  to  decide 

The  Supreme  Court  of  the  United  States  it  according  to  its  interpretation  of  the 

is    not    precluded    by    the    opinion    of    a  constitutional  guaranty.     People  t>.  Budd, 

state  court  from  putting  upon  municipal  (1889)    117  N.  Y.   1,  22  N.  E.  670,  682, 

ordinances   an    independent    construction;  15  Am.  St.  Rep.  460,  5  L.  R.  A.  559. 
for    the    determination    of    the    question 

m.  "Any  Person" 

1.  In  General. — This  amendment  is  not  confined  to  the  protection  of 
citizens.   These  provisions  are  universal  in  their  application  to  all  persons 
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within  the  territorial  jurisdiction,  without  regard  to  any  difference  of  race 
or  color  or  of  nationality ;  and  the  equal  protection  of  the  laws  is  a  pledge 
of  the  protection  of  equal  laws. 


Yick  Wo  r.  Hopkins,  (1886)  118  U.  S. 
369,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.)  220. 
See  also  Templar  r.  State  Board  of  Ex- 
aminers, (1902)  131  Mich.  256,  90  N.  W. 
1058,  100  Am.  St.  Rep.  610;  State  i\ 
Dering,  (1803)  84  Wis.  585,  54  N.  W. 
1104,  06  Am.  St.  Rep.  948,  19  L.  R.  A. 
858. 

The  provision  of  Const.  V.  S.,  Amend- 
ment 14.  section  1,  declaring  that  no  state 
shall  "  deny  to  any  person,  within  its 
jurisdiction  the  equal  protection  of  the 
laws,"  secures  to  every  person  within  the 


jurisdiction  of  a  state,  though  not  a  citi- 
zen or  even  a  resident,  the  protection  of 
its  laws  equally  with  its  own  citizens, 
and  entitles  him  to  the  same  remedies. 
Steed  r.  Harvey,  (1898)  18  Utah  367,  54 
Pac.  1011,  72  Am.  St.  Rep.  789. 

A  woman  is  a  person  within  the  con- 
templation of  section  1  of  the  Fourteenth 
Amendment  to  the  Federal  Constitution, 
and  entitled  to  the  equal  protection  of 
the  laws.  Carrithers  c.  Shelbyville, 
(1907)  126  Ky.  769,  104  S.  W.  744,  17 
L.  R.  A.   (N.  S.)   421. 


2.  Not  Limited  to  Protection  of  Colored  Race. —  While  the  primary 
object  of  this  amendment  was  to  secure  to  the  colored  race,  then  recently 
emancipated,  the  full  enjoyment  of  their  freedom,  it  is  not  restricted  to 
that  purpose,  but  relates  also  to  discriminations  in  matters  entirely  outside 
of  the  political  relations  of  the  parties  aggrieved. 


Holden  r.  Hardy.  (1898)  169  1*.  S.  382, 
18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780. 
See  also  Maxwell  v.  Dow,  (1900)  176  U.  S. 
593,  20  S.  Ct.  448,  494,  44  U.  S.  (L.  ed.) 
597;  Strauder  r.  West  Virginia,  (1879) 
100  T.  S.  306,  25  U.  S.   (L.  ed.)   664. 

■  The  amendment  was  adopted  soon  after 
the  close  of  the  civil  war,  and  undoubtedly 
had  its  origin  in' a  purpose  to  secure  the 
ne\viy-ma*de  citizens  in  the  full  enjoyment 
of  their  freedom.  But  this  in  no  respect 
limited  its  operation.  It  is  universal  in 
its  application,  extending  its  protective 
force  over  all  men,  of  every  race  and 
color,  within  the  jurisdiction  of  the  states 
throughout  the  broad  domain  of  the  re- 
public.    A  constitutional  provision  is  not 


to  be  restricted  in  its  application  because 
designed  originally  to  prevent  an  existing 
wrong.  Santa  Clara  County  r.  Southern 
Pac.  R.  Co.,  (1883)  18  Fed.  397,  affirmed 
on  other  grounds  (1886)  118  U.  S.  394, 
6  S.  Ct.  1132,  30  U.  S.  (L.  ed.)   118. 

"  We  doubt  very  much  whether  any  ac- 
tion of  a  state  not  directed  by  way  of 
discrimination  against  the  negroes  as  a 
class,  or  on  account  of  their  race,  will 
ever  be  held  to  come  within  the  purview 
of  this  provision.  It  is  so  clearly  a  pro- 
vision for  that  race  and  that  emergency, 
that  a  strong  case  would  be  necessary  for 
its  application  to  any  other."  Slaughter- 
House  Cases,  (1872)  16  Wall.  81,  21 
U.  S.  (L.  ed.)  394. 


3.  Corporations  as  Persons. —  That  corporations  are  persons  within  the 
meaning  of  this  clause  and  the  clause  providing  "  nor  shall  any  state 
deprive  any  person  of  life,  liberty,  or  property,  without  due  processof  law," 
6ce  under  that  clause,  Person  —  Corporations,  supra,  p.  636. 

Seo  also  infra,  Corporations,  Officers  and  Stockholders,  p.  968. 


4.  Resident  Aliens  —  a.  In  General. —  Residents,  alien  born,  are  entitled 
to  the  equal  protection  of  the  laws. 


U.  8.  v.  Lee  Huen,  (1902)  118  Fed. 
455.  See  also  Truax  r.  Raich.  (1915) 
239   U.   S.  33,  36   S.  Ct.  7,  60  U.  S.    (L. 


ed.)  131,  Ann.  Cas.  1917B  283,  L.  R.  A. 
191 6D  545;  Mitchell  v.  Hitchman  Coal  k 
Coke   Co.,    (1914)'   214   Fed.   685j   Frasex 
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r.  McConway,  etc.,  Co.,  (1897)  82  Fed.  tive  and  other  diseases  of  the  skin  and 
257;  State  v.  Montgomery,  (1900)  94  Me.  scalp,  and  further  provides  that  no  person 
192,  47  Atl.  165,  80  Am.  St.  Rep.  386.  so  examined  shall  receive  such  certifi- 
cate who  at  the  time  of  such  examination 
Discrimination  against  alien  peddlers.—  is  an  alien,  was  held  to  be  unconstitu- 
A  statutory  provision  which,  in  regulating  tional.  Templar  v.  State  Board  of  Ex- 
hawking  and  peddling,  discriminates  be-  aminers,  (1902)  131  Mich.  257,  90  N.  W. 
tween  citizens  and  aliens,  violates  the  1058,  100  Am.  St.  Rep.  610. 
constitutional  provision.  State  v.  Mont- 
gomery, (1900)  94  Me.  192,  47  Atl.  165,  Foreign  miners'  license. —  A  state  has 
80  Am.  St.  Rep.  386.  the  authority  to  require  the  payment  of 

a  license  fee  by  foreigners  for  the  privi- 

Discrimination  against  alien  barbers.—  lege  of   working  the  gold   mines   in   the 

A  Michigan  statute  concerning  the  licens-  state,  and   an  Act  prohibiting  foreigners 

ing   of    barbers    which    provides    for    the  from  working  the  gold  mines  except  on 

examination   of   an   applicant   concerning  condition  of  paying  a  certain  sum   each 

his   ability    to    prepare    and    fit    for    use  month  for  the  privilege  is  not  unconsti- 

tools   and   utensils   used    by   barbers,   in-  tutional.    People  r.  Naglee,  (1850)   1  Cal. 

eluding   the   proper   antiseptic    treatment  232. 
of  razors,  etc.,  and  the  nature  and  effect 

of  eruptive  and  other  diseases  of  the  skin  Hunting  privilege. —  A  game  law  which 

and  scalp,  and  whether  the  same  are  in-  discriminate*    between    resident    citizens 

fectious    or    communicable,    and    provides  and  resident  aliens  with  reference  to  the 

that  no  person  so  examined  shall  receive  acquirement    of    individual     interests    in 

a  certificate  of  the  said  board  unless  he  property  which  belongs  to  the  state,  af- 

shall  appear  to  be  skilled   in  the  use  of  fords  adjust  basis  of  classification.    Bondi 

barbers'  tools,  and  possessed  of  knowledge  v.   MacKay,    (1913)    87  Vt.  271,   89  Atl. 

sufficient  to  prevent  the  spread,  by  means  228,  Ann.  Cas.   1916C   130. 
of  barbers'  tools  and  appliances,  of  erup- 

6.  Employment  of  Labor  on  Public  Works. — A  statute  which  provides 
that  "  In  the  construction  of  public  works  by  the  state  or  a  municipality; 
or  by  persons  contracting  with  the  state  or  such  municipality,  only  citizens 
of  the  United  States  shall  be  employed,  and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  preference  shall  be  given  citizens  of  the 
state  of  New  York, ' '  does  not  deny  to  employers  and  employees  the  equal 
protection  of  the  laws. 

Heim  v.  McCall,   (1915)   239  U.  S.  175,  Maryland,    (1915)    239  U.   S.  634,  36   8. 

36  S.  Ct.  78,  60  U.  S.   (L.  ed.)  206,  Ann.  Ct.   221,   60   L\   S.    (L,  ed.)    478;    Lee  t?. 

Cas.    1917B    287;    Crane    r.    New    York,  Lynn,    (1916)    223  Mass.   109,   111  N.  E. 

(1915)    239   U.   S.    195,  36   S.   Ot.   86,  60  700. 
V.  S.    (L.  ed.)    218.     See  also  Elkan   r. 


IV.  The  Equal  Protection  of  the  Laws 

1.  As  Dependent  upon  Bights  Enjoyed  under  State  Laws. —  What  must 
constitute  a  denial  of  the  equal  protection  of  the  law  will  depend  in  a  large 
measure  upon  what  rights  have  been  conferred,  or  protection  extended, 
under  the  constitution  and  laws  of  the  particular  state  in  which  the  question 
arises.  As  the  constitution  and  laws  of  the  states  vary,  each  case  must,  to 
an  extent,  depend  upon  its  own  facts.  When  the  state  itself  undertakes  to 
deal  ^rith  its  citizens  by  legislation,  it  does  so  under  certain  limitations,  and 
it  may  not  single  out' a  class  of  citizens,  and  subject  that  class  to  oppressive 
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discrimination,  especially  in  respect  to  those  rights  so  important  as  to  be 
protected  by  constitutional  guaranty. 

Nashville,  etc.,  R.  Co.  t?.  Taylor,  (1898)  jurisdiction  the  equal  protection  of  the 
86  Fed.  185.  laws,  does  not  restrain  the  normal  exer- 

cise of  state  authority,  but  only  the  abuse 

The  provision  of  the  Fourteenth  Amend-  of  such  authority.  State  r.  Atlantic  Coast 
ment  to  the  Federal  Constitution  that  no  Line  R.  Co.,  (1911)  60  Fla.  465,  54  So. 
state  shall  deny  to  any  person  within  its       394. 

2.  Inequality  in  Actual  Results. —  This  constitutional  provision  does  not 
invalidate  legislation  on  the  mere  ground  of  inequality  in  actual  result. 

Cotting   r.    Kansas    City    Stock    Yards  to  disclose  invalidity.    So  long  as  the  Aet 

Co.,  (1901)  183  U.  S.  110,22  S.  Ct.  30,  46  is    fair    upon    its    face,    and    capable  of 

U.  S.    (L.  ed.)    92,   reversing    (1897)    79  even-handed  and  impartial  application  to 

Fed.  67$>,  82  Fed.  839,  82  Fed.  850.  all  who  come  within  its  terms,  the  mere 

motive  actuating  its  enactment  cannot  be 

The  mere  allegation  of  an  improper  mo-  enquired  into  as  a  ground  for  avoiding  it. 

tive  of  a  legislative  body  in  adopting  a  Yee   Gee   t\    San   Francisco,    (1916)    235 

measure  is  not,  standing  alone,  sufficient  Fed.  757. 

3.  Direct  and  Consequential  Injuries  to  Property. —  There  has  been  no 
denial  of  the  equal  protection  of  the  laws  when  the  Supreme  Court  of  a 
state  has  distinguished,  as  to  the  right  to  recover  for  injuries  to  property 
from  the  construction  of  a  railway,  between  those  who  were  shut  off  from 
access  to  and  use  of  the  street  by  the  construction  thereon  of  the  railroad 
and  those  who  suffered,  not  from  the  construction  of  the  railroad  on  the 
street  on  which  their  property  abutted,  but  from  the  injuries  consequential 
on  the  operation  of  the  railroad. 

Marchant  v.  Pennsylvania  R.  Co.,  (1894)  158  U.  &  389,  14  S.  Ct.  804,  38  U.  S. 
(L.  ed.)  751. 

4.  As  Affected  by  State  Action  —  a.  Power  to  Classify  Subjects  of 
Legislation —  (1)  In  Oeneral. —  The  equal  protection  clause  of  the  Four- 
teenth Amendment  does  not  take  from  the  state  the  power  to  classify  in 
the  adoption  of  police  laws,  but  admits  of  the  exercise  of  a  wide  scope  of 
discretion  in  that  regard,  and  avoids  what  is  done  only  when  it  is  without 
any  reasonable  basis  and  therefore  is  purely  arbitrary. 

Lindsley  t\  Natural  Carbonic  Ga8  Co.,  621,   24    S.   Ct.   784,   48   U.    S.    (L.  ed.' 

(1011)    220  U.   S.  61,  31    S.  Ct.   337,  55  1142;   Hill  r.  Rae,   (1916)    52  Mont.  378. 

U.  S.   (L.  ed.)   369,  Ann.  Cas.  1912C  160;  158  Pac.  826,  Ann.  Cas.  1947E  210.  L.  R. 

New  Orleans  v.  Le  Blanc,  (1915)   139  La.  A.  1917A  495;  Stewart  v.  Western  Union 

113,  71   So.. 248.     See  also  Chicago,  etc.,  Tel.   Co.,    (1912)    93  S.  C.   119,  76  S.  E. 

R.    Oo.    r.    McGuire,    (1911)     219    U.    S.  Ill;   Norris   r.   Lincoln.    (1913)    93  Neb. 

.549,  31  S.  Ct.  259,  55  U.  S.  (L.  ed.)   328;  658,    142   X.    W.    114;    State  c.   Hertzog. 

Louisville,  etc.,  R.  Co.  r.  Melton,    (1910)  (1912)    92  S.  C.  14,  75  S.  E.  374;  Dren- 

218  U.   S.   36,   30   S.   Ct.   676,   54   U.   S.  nan    c.   Southern   Ry.    Carolina   Division. 

(L.  ed.)    921,  47   L.   R.   A.    (N.   S.)    84;  (1912)   91  S.  C.  507,  75  S.  E.  45;  South- 

St.  John  v.  New  York.  (1906)   201  U.  S.  western    Tel.,   etc.,   Co.   c.    Dallas,    (Tex. 

633,   26    S.    Ct.    554,    50    U.    S.    (L.    ed.)  Civ.  App.  1915)   174  S.  W.  636;  Polglaisc 

896,   5   Ann.    Cas.    90ft;    Field    t.    Barber  f.  Com.,  (1913)   1 14  Va.  850,  76  R.  E.  897. 

Asphalt   Paving   Co.,    (1904)     194   U.    S.  The  equal  protection  of  the  laws  means 
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subjection  to  equal  laws,  applying  alike 
to  all  in  the  same  situation.  Southern 
R.  Co.  t>.  Greene,   (1910)   216  U.  S.  400,. 

30  S.  Ct.  287,  54  U.  S.  (L.  ed.)  536,  17 
Ann.  Cas.   1247. 

When  the  classification  in  such  a  law 
is  called  in  question,  if  any  state  of  facts 
reasonably  can  be  conceived  that  would 
sustain  it,  the  existence  of  that  state  of 
facts  at  the  time  the  law  was  enacted 
must  be  assumed.  Lindsley  r.  Natural 
Carbonic  Gas  Co.,    (1911)    220  U.   S:  61, 

31  S.  Ct.  337.  55  U.  S.  (L.  ed.)  369,  Ann. 
Cas.  1912C  160;  New  Orleans  v.  Le  Blanc, 
(1915)    13&  La.  113,  71  So.  248. 

The  rule  requiring  the  equal  protection 
of  the  laws  is  not  a  substitute  for  munici- 
pal laws;  it  only  prescribes  that  they 
have  the  attribute  of  equality  of  opera- 
tion, and  equality  of  operation  does  not 
mean  indiscriminate  operation  on  persons 
merely  as  Buch,  but  on  persons  according 
to  their  relations.  Magoun  t*.  Illinois 
Trust,  etc.,  Bank,  (1898)  170  U.  S.  293, 
18  S.  Ct.  594,  42  U.  S.   (L.  ed.)    1037. 

The  Fourteenth  Amendment  to  the  Fed- 
eral Constitution  does  not  prohibit  a  state 
from  enacting  any  measure  favorable  to 
any  class  of  persons  within  its  jurisdic- 
tion, but  it  acts  automatically  on  the 
laws  of  the  state,  and  raises  persons  ex- 
cluded from  a  favored  class  to  the  same 
level  as  that  enjoyed  by  such  class, 
thereby  securing  to  all  the  same  benefits. 
Com.  v.  International  Harvester  Co., 
(1909)  131  Ky.  551,  115  S.  W.  703,  133 
Am.  St.  Rep.  256,  followed  in  Interna- 
tional Harvester  Co.  r.  Com.,  (1912)  149 
Ky.  41,  147  S.  W.  760;  International 
Harvester  Co.  v.  Com.,  (1912)  147  Ky. 
564,  144  8.  W.  1064;  International  Har- 
vester Co.  f.  Com.,  (1912)  147  Ky.  796, 
146  S.  W.  12.  These  cases  were  all  over- 
ruled in  Gay  v.  Brent,  (1915)  166  Ky. 
833,  179  S.  W.  1051. 

It  is  the  essence  of  classification  that 
upon  the  class  are  cast  duties  and  bur- 
dens different  from  those  resting  upon  the 
general  public.  Atchison,  etc.,  R.  Co.  r. 
Matthews,  (1899)  174  -U.  S.  106,  19  S.  Ct. 
609,  43  U.  S.   (L.  ed.)   909. 

Classification  by  legislation  is  not  in- 
valid because  not  depending  on  scientific 
or  marked  differences  in  things  or  per- 
sons or  in  their  relations.  It  suffices  if 
it  is  practical,  and  is  not  reviewable  un- 
less palpably  arbitrary.  Orient  Ins.  Co. 
x>.  Daggs,  (1899)  172  U.  S.  562,  19  S. 
Ct  281,  43  U.  S.  (L.  ed.)  552,  affirming 
Daggs  v.  Orient  Ins.  Co.,  (1896)  136  Mo. 
382,  38  S.  W.  85,  58  Am.  St.  Rep.  638, 
35  L.  R.  A.  227.  See  also  Mutual  Loan 
Co.  I?.  Martell,   (1911)    222  U.  S.  225,  32 


S.  Ct.  74,  56  U.  S.  (L.  ed.)  175,  Ann.  Cas. 
1913B  529. 

A  classification  to  be  obnoxious  must 
be  arbitrary  and  destitute  of  reasonable 
basis.  Fidclitv  Mut.  L.  Assoc,  r.  Mettler, 
(1902)  185  l\  S.  325,  22  S.  Ct.  662,  46 
U.  S.  (L.  ed.)  922.  See  also  Williams 
c.  Walsh,  (1912)  222  U.  S.  415,  32  S.  Ct. 
137,  56  U.  S.  (L.  ed.)  253;  Finley  t?. 
California.  (1912)  222  U.  S.  28,  32  S.  Ct. 
13,  56  U.  S.  (L.  ed.)  75;  Provident  Inst, 
for  Sav.  r.  Malone,  (1911)  221  U.  S.  660, 
31  S.  Ct.  661,  55  U.  S.  (L.  ed.)  899,  34 
L.  R.  A.  (N.  S.)  1129;  Watson  r.  Mary- 
land. (1910)  218  l\  S.  173,  30  S.  Ct.  644, 
54  U.  S.  (L.  ed.)  987;  Bachtel  r.  Wilson, 
(1907)  204  U.  S.  36,  27  S.  Ct.  243,  51 
U.  S.    (L.  ed.)    357;   Nolen  r.  Riechman, 

(1915)  225  Fed.  812;  Central  Trust  Co. 
t.  Lueders.  (1915)  221  Fed.  829;  Ameri- 
can Coal  Co.  r.  Allegany  County  Com'rs., 

(1916)  128  Md.  564,  98  Atl.  143;  Hall  f>. 
State,  (1911)  124  Tenn.  235,  137  S.  W. 
r>00. 

It  is  established  that  a  distinction  in 
legislation  is  not  arbitrary,  if  any  state 
of  facts  reasonably  can  be  conceived  that 
would  sustain  it,  and  the  existence  of 
that  state  of  facts  at  the  time  the  law 
was  enacted  must  be  assumed.  It  makes 
no  difference  that  the  facts  may  be  dis- 
puted or  their  effect  opposed  by  argu- 
ment and  opinion  of  serious  strength.  It 
is  not  within  the  competency  of  the  courts 
to  arbitrate  in  such  contrariety.  Rast 
v.  Van  Deman,  etc.,  Co.,  (1916)  240  U.  S. 
342,  36  S.  Ct.  370,  60  U.  S.  (L.  ed.)  679, 
Ann.  Cas.  1917B  455,  L.  R.  A.  1917A  421. 

A  classification  having  some  reasonable 
basis  does  not  offend  against  that  clause 
merely  because  it  is  not  made  with  mathe- 
matical nicety  or  because  in  practice  it 
results  in  some  inequality.  Lindsley  v. 
Natural  Carbonic  Gas  Co.,  (1911)  220 
U.  S.  61,  31  S.  Ct.  337,  55  U.  S.  (L.  ed.) 
369,  Ann.  Cas.  1912C  160;  New  Orleans 
r.  Le  Blanc,  (1915)  139  La.  113,  71  So. 
248. 

When  legislation  applies  to  particular 
bodies  or  associations  imposing  upon  them 
additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal 
protection  of  the  laws  if  all  persons 
brought  under  its  influence  are  treated 
alike  under  the  same  conditions.  Mis- 
souri Pac.  R.  Co.  v.  Mackey,  (1888)  127 
U.  S.  209,  8  S.  Ct.  1161,  32  U.  S.  (L.  ed.) 
107. 

The  presumption  is  always  in  favor  of 
the  validity  of  legislation;  and  if  there 
could  exiBt  a  state  of  facts  justifying  the 
classification  or  restriction  complained  of, 
the  courts  will  assume  that  it  existed. 
Nolen  v.  Riechman.  (1915)   225  Fed.  812. 
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One  who  assails  the  classification  in  a 
police  law  must  carry  the  burden  of  show- 
ing that  it  does  not  rest  upon  any  reason- 
able basis,  but  iB  essentially  arbitrary. 
Lindsley  r.  Xatural  Carbonic  Gas  Co., 
(1911)  220  U.  S.  61,  31  S.  Ct.  337,  55 
U.  S.  (L.  ed.)  369,  Ann.  Cas.  1912C  160; 
New  Orleans  v.  Le  Blanc,  (1915)  139  La. 
113,  71  So.  248. 

That  a  law  may  work  hardship  and  in- 
equality is  not  enough.  Many  valid  lawB 
from  the  generality  of  their  application 
necessarily  do  that,  and  the  legislature 
must  be  allowed  a  wide  field  of  choice 
in  determining  the  subject-matter  of  its 
laws,  what  shall  come  within  them,  and 


what  shall  be  excluded.  Jeffrey  Mfg.  Co. 
c.  Blagg,  (1914)  235  U.  S.  571,  35  S.  Ct. 
167,  59  U.  S.  (L.  ed.)  364. 

For  the  government  and  regulation  of 
railroads  it  is  competent  for  the  legis- 
lature to  enact  laws,  and  the  same  cannot 
be  rendered  invalid  because  of  their  non- 
applicability  to  other  and  dissimilar  prop- 
erties, but  the  legislature  cannot  enact 
statutes  applicable  as  well  to  other  kinds 
of  property  as  to  railroads,  and  therein 
discriminate  so  as  to  impose  heavier 
burdens  on  one  than  are  imposed  on  the 
other.  Louisville,  etc.,  R.  Co.  r.  Tennessee 
R.  Commission,   (1884)    19  Fed.  604. 


(2)  Applicable  to  All  Persons  Similarly  Situated. —  The  right  to  the 
equal  protection  of  the  laws  is  not  denied  when  it  is  apparent  that  the  same 
law  or  course  of  procedure  is  applicable  to  any  other  person  in  the  state 
under  similar  circumstances  and  conditions. 


Tinsley  v.  Anderson,  (1898)  171  U.  8. 
106,  18  Si  Ct.  806,  43  U.  S.  (L.  ed.)  91. 
See  also  Williams  v.  Arkansas,  (1910) 
217  U.  S.  79,  30  S.  Ct.  493,  54  U.  S. 
(L.  ed.)  673,  18  Ann.  Gas.  865;  Field  r. 
Barber  Asphalt  Pav.  Co.,  (1904)  194  U. 
S.  621,  24  S.  Ct.  784,  48  U.  S.  (L.  ed.) 
1142;  Atlantic  Coast  Line  R.  Co.  v.  Coach- 
man, (1910)  59  Fla.  130,  52  So.  377,  20 
Ann.  Cas.  1047;  Owen  County  Burley 
Tobacco  Soc.  p.  Brumback,  (1908)  128 
Ky.  137,  107  S.  W.  710;  State  v.  Taylor, 
(1909)  224  Mo.  393,  123  S.  W.  892; 
State  v.  Standard  Oil  Co.,  (1909)  218  Mo. 
1,  116  S.  W.  902;  State  r.  Texas,  etc.,  R 
Co.,  (Tex.  Civ.  App.  1912)   143  S.  W.  223. 

This  clause  simply  requires  that  state 
legislation  shall  treat  alike  all  persons 
brought  under  subjection  to  it.  Minne- 
apolis, etc,  R.  Co.  v.  Beck  with,  (1889) 
129  U.  &  29,  9  S.  Ct.  207,  32  U.  S. 
(L.  ed.)  585. 

"  While  there  are  differences  of  opinion 
as  to  the  degree  and  kind  of  discrimina- 
tion permitted  by  the  Fourteenth  Amend- 
ment, it  is  established  by  repeated  de- 
cisions that  a  statute  aimed  at  what  is 
deemed  an  evil,  and  hitting  it  presum- 
ably where  experience  shows  it  to  be 
most  felt,  is  not  to  be  upset  by,  thinking 
up  and  enumerating  other  instances  to 
which  it  might  have  been  applied  equally 
well,  so  far  as  the  court  can  see.  That  is 
for  the  legislature  to  judge  unless  the 
case  is  very  clear."     Keokee  Coke  Co.  v. 


Taylor,    (1014)   234  U.  S.  224,  34  a  Ot 
856,  58  U.  S.   (L.  ed.)   1288. 

"  It  is  almost  impossible,  in  some  mat- 
ters, to  foresee  and  provide  for  every  im- 
aginable and  exceptional  case,  and  a  legis- 
lature ought  not  to  be  required  to  do  so 
at  the  risk  of  having  its  legislation  de- 
clared void,  although  appropriate  and 
proper  upon  the  general  subject  upon 
which  such  legislation  is  to  act,  so  long 
as  there  is  no  substantial  and  fair  ground 
to  say  that  the  statute  makes  an  unrea- 
sonable and  unfounded  general  classifica- 
tion, and  thereby  denies  to  any  person  the 
equal  protection  of  the  laws.  In  a  classi- 
fication for  governmental  purposes  there 
cannot  be  an  exact  exclusion  or  inclusion 
of  persons  and  things."  Ozan  Lumber  Co. 
v.  Union  County  Nat.  Bank,  (1907)  207 
U.  S.  251,  28  S.  Ct.  89,  52  U.  S.  (I*,  ed.) 
195. 

Whenever  a  law  operates  alike  on  all 
persons  and  property  similarly  situated, 
equal  protection  cannot  be  said  to  be 
denied.  Walston  v.  Nevin,  (1888)  128 
U.  S.  582,  9  S.  Ct  192,  32  U.  S.  (L.  ed.) 
544,  affirming  (1887)  86  Ky.  492,  5  S.W. 
546. 

Applying  the  scheme  of  municipal  own- 
ership and  maintenance  to  one  public 
utility  without  applying  it  to  all,  does 
not  deny  the  equal  protection  of  the  lawn. 
Denver  r.  New  York  Trust  Co.,  (1913» 
229  U.  S.  123,  33  S.  Ct.  657,  57  U.  S. 
(L.  ed.)   1101. 


The  test  laid  down  in  Missouri,  etc.,  R.  Co.  v.  May,  (1904)  194  U.  S.  267, 
24  S.  Ct.  638,  48  U.  S.  (L.  ed.)  971,  that  "  When  a  state  legislature  has 
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declared  that  in  its  opinion  policy  requires  a  certain  measure,  its  action 

should  not  be  disturbed  by  the  courts  under  the  Fourteenth  Amendment, 

unless  they  can  see  clearly  that  there  is  no  fair  reason  for  the  law  that 

would  not  require  with  equal  force  its  extension,  to  others  whom  it  leaves 

untouched, ' '  has  been  quoted  and  followed  with  approval. 

Harrett  r.  Indiana,  (1913)  229  U.  S.  26, 
33  S.  Ct.  692,  57  U.  S.  (L.  etl.)  1050; 
Watson  c.  Maryland,  (1910)  21S  U.  S. 
173,  30  S.  Ct.  644,  54  U.  S.  (L.  ed.)  987; 


Williams  v.  Arkansas,  (1910)  217  U.  S. 
79,  30  S.  Ct.  493,  54  U.  S.  (L.  ed.)  673, 
18  Ann.  Cas.  865. 


(3)  Individuals  Not  to  Be  Subject  to  Discriminating  Legislation. —  The 
equal  protection  of  the  laws  is  secured  if  the  laws  operate  on  all  alike,  and 
do  not  subject  the  individual  to  an  arbitrary  exercise  of  the  powers  of 
government. 


Duncan  p.  Missouri,  (1894)  152  U.  S. 
382,  14  S.  Ct.  570,  38  U.  S.  (L.  ed.)  485. 

By  "'equal  protection  of  the  laws'  is 
meant  equal  security  under  them  to  every 
one,  under  similar  termB,  in  his  life,  his 
liberty,  his  property,  and  in  the  pursuit 
of  happiness.  It  not  only  implies  the 
right  of  each  to  resort,  on  the  same  terms 
with  others,  to  the  courts  of  the  country 
for  the  security  of  his  person  and  prop- 
erty, the  prevention  and  redress  of 
wrongs,  and  the  enforcement  of  contracts, 
but  also  his  exemption  from  any  greater 
burdens  and  charges  than  such  as  are 
equallv  imposed  upon  all  others  under 
like  circumstances.  In  re  Grice,  (1897) 
79  Fed.  645,  reversed  in  Baker  r.  Grice, 
(1898)  169  U.  S.  284,  18  S.  Ct.  323,  42 
U.  S.  (L.  ed.)  748,  on  the  ground  that 
no  such  urgency  was  shown  as  to  justify  a 
federal  court  releasing  on  habeas  corpus 
a  person  held  on  process  of  a  state  court, 
and  that  the  petitioner  should  be  left  to 
the  regular  course  of  justice  in  the  state 
court  and  the  remedy  by  writ  of  error 
from  the  United  States  Supreme  Court. 

"  The  equal  protection  guaranteed  by 
the  Constitution  forbids  the  legislature  to 
select  a  person,  natural  or  artificial,  and 
impose  upon  him  or  it  burdens  and  lia- 
bilities which  are  not  cast  upon  others 


similarly  situated.  It  cannot  pick  out  one 
individual,  or  one  corporation,  and  enact 
that  whenever  he  or  it  is  sued  the  judg- 
ment shall  be  for  double  damages,  or  sub- 
ject to  an  attorney  fee  in  favor  of  the 
plaintiff,  when  no  other  individual  or  cor- 
poration is  subjected  to  the  same  rule. 
Neither  can  it  make  a  classification  of 
individuals  or  corporations  which  is 
purely  arbitrary,  and  impose  upon  such 
class  'special  burdens  and  liabilities.  Even 
where  the  selection  is  not  obviously  un- 
reasonable and  arbitrary,  if  the  discrim- 
ination is  based  upon  matters  which  have 
no  relation  to  the  object  sought  to  be 
accomplished,  the  same  conclusion  of  un- 
constitutionality is  affirmed."  Atchison, 
etc.,  R.  Co.  v.  Matthews,  (1899)  174  U. 
S.  104,  19  S.  Ct.  609,  43  U.  S.  (L.  ed.) 
909. 

The  inhibition  that  no  state  shall  de- 
prive any  person  within  its  jurisdiction  of 
the  equal  protection  of  the  laws,  was  de- 
signed to  prevent  any  person  or  class  of 
persons  from  being  singled  out  as  a 
special  subject  for  discriminating  and 
hostile  legislation.  McPherson  v.  Blacker,, 
(1892)  146  U.  S.  39,  13  S.  Ct.  3,  36  U.  8. 
(Ll  ed.)  869,  affirming  (1892)  92  Mich. 
377,  52  N.  W.  469,  31  Am.  St.  Rep.  587, 
16  L.  R.  A.  475. 


(4)  Must  Bear  Some  Relation  to  Purposes  of  Statute. — An  objection  that 
a  state  statute  denies  to  a  party  the  equal  protection  of  the  law  can  only  be 
sustained  if  the  statute  treat  the  party  differently  from  what  it  does  others 
'who  are  in  the  same  situation  as  he;  that  isT  in  the  same  relation  to  the 
purpose  of  the  statute. 


Ohio  r.  Dollison,  (1904)  194  U.  S.  447, 
24  S.  Ct.  703,  48  U.  S.  (L.  ed.)  1002. 
See  also   International   Harvester   Co.    v. 


Missouri,  (1914)  234  U.  S.  199,  34  S. 
Ct.  859,  58  U.  S.  (L.  ed.)  1276,  52  L.  U. 
A.   (N.  S.)   525. 
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The  equal  protection  of  the  law  dot*  lite  right  to  the  lawmaking  power  to 
not  forbid  classification.  The  power  of  make  propter  classifications  for  purposes 
classification  is  upheld  whenever  such  of  legislation.  Such  classification,  how- 
classification  proceeds  upon  any  difference  ever,  must  rest  upon  m  some  natural  or 
which  has  a  reasonable  relation  to  the  reasonable  basis,  having  some  substantial 
object  sought  to  be  accomplished.  At-  relation  to  the  public  welfare,  and  the 
chison.  otc,  R.  Co.  v.  Matthews,  (1899)  same  provisions  must  approximately  ap- 
174  U.  S.  103,  19  S.  Ct.  609,  43  U.  S.  ply  in  the  same  way  to  all  of  the  members 
(L.  ed.)   909.  of  the  class.    Motlow  v.  State,  (1912)  125 

Tenn.  547,  145  S.  W.  177,  L.  R.  A.  1916F 

Classification    must   always    rest    upon  177. 
some  difference  which  bears  a  reasonable 

and  just  relation  to  the  Act  in  respect  A  wide  scope  of  discretion  is  accorded 

to   which   the   classification    is   proposed,  to  the  state  in  selecting  the  subjects'  of 

and  can  never  be  arbitrary  and  without  regulation  and  in  classifying  the  persons 

such   basis.     Gulf,   etc.,   R.   Co.   t\   Ellis,  affected  by  a  regulation,  the  limitations 

(1897)    165  U.  S.  154,  17  S.  Ct.  255,  41  imposed  by   the  equal   protection   of  the 

U.  S.    (L.  ed.)    666.     See  also  Halter  v.  laws  clause  of  the  Federal  Constitution 

Nebraska,    (1907)    205   U.    S.    34,   27    &  being  only  that  such  classifications  shall 

Ct.  419,  51  U.  S.   (L.  ed.)    696,  10  Ann.  have    some    practical    relation    to    actual 

Cas.  525.  conditions,  and  shall  not  be  a  palpably 

.  unjust  discrimination  or  merely  arbitrary. 

The  equal  protection  clause  forbids  that  State    v.    Atlantic    Coast    Line    R.    Oo* 

any  mere  individual  shall  be  singled  out  (1011)  60  Fla.  465,  54  So.  394. 
for  legislative  action,  but  does  not  deny 

The  rules  by  which  this  contention  must  be  tested,  as  is  shown  by  repeated 
decisions  of  this  court,  are  these:  1.  The  equal  protection  clause  of  the 
Fourteenth  Amendment  does  not  take  from  the  state  the  power  to  classify 
in  the  adoption  of  police  laws,  but  admits  of  the  exercise  of  a  wide  scope 
of  discretion  in  that  regard,  and  avoids  what  is  done  only  when  it  is  with- 
out any  reasonable  basis  and  therefore  is  purely  arbitrary.  2.  A  classifica- 
tion having  some  reasonable  basis  does  not  offend  against  that  clause  merely 
because  it  is  not  made  with  mathematical  nicety  or  because  in  practice  it 
results  in  some  inequality.  3.  When  the  classification  in  such  a  law  is 
called  in  question,  if  any  state  of  facts  reasonably  can  be  conceived  .that 
would  sustain  it,  the  existence  of  that  state  of  facts  at  the  time  the  law 
was  Enacted  must  be  assumed.  4.  One  who  assails  the  classification  in 
such  a  law  must  carry  the  burden  of  showing  that  it  does  not  rest  upon 
any  reasonable  basis,  but  is  essentially  arbitrary. 

Lindsley  t\  Natural  Carbonic  Gas  Co.,  (1911)  220  U.  &  61,  31  S.  Ct  337,  55 
U.  S.    (L.  ed.)    369,  Ann.  Cas.   1912C  160. 

fc.  Law  Unfairly  Administered. —  In  determining  whether  municipal 
ordinances  deny  the  equal  protection  of  the  laws,  the  courts  are  not  obliged 
to  reason  from  the  probable  to  the  actual,  and  pass  upon  their  validity  as 
tried  merely  by  the  opportunities  which  their  terms  afford,  of  equal  and 
unjust  discrimination  in  their  administration.  When  the  cases  present  the 
ordinances  in  actual  operation,  and  the  facts  shown  establish  an  adminis- 
tration directed  so  exclusively  against  a  particular  class  of  persons  as  to 
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warrant  and  require  the  conclusion  that,  whatever  may  have  been  the  intent 
of  the  ordinances  as  adopted,  they  are  applied  by  the  public  authorities 
charged  with  their  administration,  and  thus  representing  the  state  itself, 
with  a  mind  so  unequal  and  oppressive  as  to  amount  to  a  practical  denial 
by  the  state  of  that  equal  protection  of  the  laws  which  is  secured  to  the 
petitioners,  as  to  all  other  persons,  by  the  broad  and  benign  provisions  of 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  though 
the  law  itself  be  fair  on  its  face  and  impartial  in  appearance,  yet  if  it  is 
applied  and  administered  by  public  authority  with  an  evil  eye  and  an 
unequal  hand,  so  as  practically  to  make  unjust  and  illegal  discriminations 
between  persons  in  similar  circumstances,  material  to  their  rights,  the 
denial  of  equal  justice  is  still  within  the  prohibition  of  the  Constitution. 

Yick  Wo  r.  HopkiiiH.   (1888)    118  V.  S.  nances  Directed  Against  Chinese  —  Mode 

373,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.)  220.  of  Enforcing    Unobjectionable   Ordinance, 

See  also  Jew  Ho  r.  Williamson,    (1900)  infra,  p.  961. 
103  Fed.  10.     And  see  Statutes  and  Ordi- 

c.  Burdening  Right  to  Challenge  Validity  of  Statute. —  When  the 
legislature,  in  an  effort  to  prevent  any  inquiry  into  the  validity  of  a  par- 
ticular statute,  so  burdens  any  challenge  thereof  in  the  courts  that  the  party 
affected  is  necessarily  constrained  to  submit  rather  than  take  the  chances 
of  the  penalties  imposed,  then  it  becomes  a  serious  question  whether  the 
party  is  not  deprived  of  the  equal  protection  of  the  laws. 

Cptting  t\  Kansas  Citv  Stock  Yards  Co.,  (1901)  183  U.  S.  102,  22  S.  Ct.  80,  46 
U.  S.  (L.  ed.)  92,  reversing  (1897)   79  Fed.  679,  82  Fed.  839,  850. 

d.  Exercise  of  Police  Power  — (1)  In  Qeneral. —  The  state  has  undoubt- 
edly the  power,  by  appropriate  legislation,  to  protect  the  public  morals, 
the  public  health,  and  the  public  safety,  but  if,  by  their  necessary  operation, 
its  regulations  looking  to  either  of  those  ends  amount  to  a  denial  to  persons 
within  its  jurisdiction  of  the  equal  protection  of  the  laws,  they  must  be 
deemed  unconstitutional  and  void. 

Connolly    p.    Union    Sewer    Pipe    Co.,  County  Com'rs,    (1916)    128  Md.  564.  98 

(1902)    194  U.  S.  556,  22  S.  Ct.  431,  46  Atl.  143;  Com.  r.  Abrahams,   (1892)    156 

U.  S.  (L.  ed.)  679,  affirming  Union  Sewer-  Mass.  57,  30  X.  K.  70. 
Fipe  Co.  t>.  Connelly,  (1900)  99  Fed.  354. 

See  also  Davis  v.  Massachusetts,   (1897)  To  denv  a  citizen  the  rights  guaranteed 

167   U.   S.   47,    17   S.   Ct.   731,   42   U.    S.  by  the  Fourteenth   Amendment   is  not  a 

(L.  ed.)    71;   New   York,  etc.,   R.   Co.   r.  competent  or  proper  excrciwe  of  the  police 

Bristol,   (1694)    151  U.  S.  567,  14  S.  Ct.  power,   and   hence  no  state  ean   deny  to 

437,  38  U.  S.    (L.   ed.)    269;    Cantini   t?.  any    person    within    its    jurisdiction    the 

Tillman,     (1893)     54    Fed.    974;     Ex    p.  equal   protection   of   its   lawH.     New   Or- 

Smith,    (1860)    38    Cal.    702;    Parks    v.  leans  r.  Le   Blanc,    (1915)    139  La.   113, 

State,  (1002)   159  Ind.  211,  te  X.  K.  862,  71  So.  248. 
59    L.    R.    A.    190;    State    r.    Bohemier, 

(1002)  96. Me.  257,  52  Atl.  643;  State  t.  The  provision  of  the  organic  hnv  that 

Latham,    (1016)     115    Me.    176,    98   Atl.  no  person  shall  be  denied  the  equal  pro- 

578;    American    Coal    Co.    v.    Allegany  lection  of  the  laws,  is  not  intended  to 


928 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


hamper  the  states  in  the  discretionary  ex- 
ercise of  any  of  their  appropriate  sov- 
ereign governmental  powers,  unless  sub- 
stantial private  rights  are  arbitrarily 
invaded  by  illegal  or  palpably  unjust, 
hostile  and  oppressive  exactions,  burdens, 
discriminations  or  deprivations.  Dutton 
Phosphate  Co.  v.  Priest,  (1914)  67  Fla. 
370,  65  So.  282. 

A  state  statute  enacted  for  the  protec- 
tion of  health  and  for  I  he  prevention  of 
fraud  is  not  inconsistent  with  this  amend- 
ment. Powell  v.  Pennsylvania.  (1888) 
127  U.  S.  683,  8  S.  Ot.  992,  1257,  32  U.  S. 
(L.  ed.)    253. 

From  the  very  necessities  of  society, 
legislation  of  a  special  character  having 
these  objects  in  view  must  often  be  had 
in  certain  districts,  such  as  for  draining 
marshes  and  irrigating  arid  plains.  Spe- 
cial burdens  are  often  necessary  for  gen- 
eral benefits —  for  supplying  water,  pre- 
venting fires,  lighting  districts,  cleaning 
streets,  opening  parks,  and  many  other 
objects.  Regulations  for  these  purposes 
may  press  with  more  or  less  weight  upon 
one  than  upon  another,  but  they  are  de- 
signed not  to  impose  unequal  or  unneces- 
sary restrictions  upon  any  one,  but  to 
promote,  with  as  little  individual  incon- 
venience as  possible,  the  general  good. 
Though  in  many  respects  necessarily 
special  in  their  character,  they  do  not 
furnish  just  ground  of  complaint  if  they 
operate  alike  upon  all  persons  and  prop- 
erty under  the  same  circumstances  and 
conditions.  Class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is 
prohibited,  but  legislation  which  in  carry- 
ing out  a  public  purpose  is  limited  in  its 
application,  if  within  the  sphere  of  its 
operation  it  affects  alike  all  persons  sim- 
ilarly situated,  is  not  within  the  amend- 
ment. Barbier  t\  Connolly,  (1885)  113 
U.  S.  31,  5  S.  Ct.  357,  28  U.  S.  (L.  ed.) 
923. 

This  clause  does  undoubtedly  prohibit 
discriminating  and  partial  legislation  by 

any  state,  in  favor  of  particular  persons 
as  against  others  in  like  condition. 
Equality  of  protection  implies  not  merely 
equal  accessibility  to  the  courts  for  the 
prevention  or  redress  of  wrongs  and  the 
enforcenient  of  rights,  but  equal  exemp- 
tion with  others  in  like  condition  from 
charges    and    liabilities    of    every    kind. 


But  the  clause  does  not  limit,  nor  was  it 
designed  to  limit,  the  subjects  upon  which 
the  police  power  of  the  state  may  be 
exerted.  The  state  can  now,  as  before, 
prescribe  regulations  for  the  health,  good 
order  and  safety  of  society,  and  adopt 
such  measures  as  will  advance  its  in- 
terests  and  prosperity.  And  to  accom- 
plish this  end  special  legislation  must  be 
resorted  to  in  numerous  cases,  providing 
against  accidents,  disease,  and  danger,  in 
the  varied  forms  in  which  they  may  come. 
The  nature  and  extent  of  such  legislation 
will  necessarily  depend  upon  the  judg- 
ment of  the  legislature  as  to  the  security 
needed  by  society.  Minneapolis,  etc,,  B. 
Co.  v.  Beekwith,  (1889)  129  U.  8.  80, 
9  S.  Ct.  207,  32  U.  8.   (L.  ed.)   586. 

Police  powers  reserved  at  time  Conatits- 
tion  adopted. —  This  amendment  does  not 
take  from  the  states  those  powers  of  police 
that  were  reserved  at  the  time  the  orig- 
inal Constitution  was  adopted.  Un- 
doubtedly it  forbids  any  arbitrary  de- 
privation of  life,  liberty,  or  property,  and 
secures  equal  protection  to  all  under  like 
circumstances  in  the  enjoyment  of  their 
rights;  but  it  is  not  designed  to  inter- 
fere with  the  power  of  the  state  to  pro- 
tect the  lives,  liberty,  and  property  of 
its  citizens,  and  to  promote  their  health, 
morals,  education,  and  good  order.  Gi- 
ozza  v.  Tiernan,  (1803)  148  U.  S.  662, 
13  S.  Ct.  721,  37  U.  S.   (Ll  ed.)   690. 

Improper  motives  of  the  legislature 
will  not  be  attributed. —  To  withdraw 
from  any  class  the  protection  of  the 
police  laws,  from  prejudice  or  from  any 
desire  to  discourage  their  presence,  would 
be  inhuman  and  barbarous,  and  the  court 
will  not  attribute  any  such  motives  to  a 
co-ordinate  department  of  the  government. 
People  t\  Brady,   (1870)   40  Cal.  198w 

Removal  of  snow  from  sidewalk. —  Hie 
constitutional  provision  was  held  to  be 
violated  by  a  municipal  ordinance  which 
required  the  tenant  or  occupant,  or,  if 
there  be  no  tenant,  the  owner  of  prem- 
ises on  every  street  having  a  sidewalk, 
to  remove  the  snow.  State  v.  Jackman, 
(1898)  09  N.  H.  318,  41  Atl.  347,  42 
L.  R.  A.  438.  To  the  contrary,  see  State 
r.  McCrillis,  (1907)  28  R.  I.  165,  66  Atl. 
301,  13  Ann.  Cas.  701,  9LR.A.  (N.  &) 
635. 


A  statute  passed  in  the  exercise  of  the  police  power  is  subject  to  the  opera- 
tion of  this  constitutional  provision  and  must  not  deny  the  equal  protection 
of  the  laws. 


Atchison,  etc..  H.  Co.   r.  Voshnrg,    (1016)   238  U.  &  56,  36  8.  Ct  676.  69  U.  & 
(1*  ed.)    1199,  L.  R.  A.  1915E  953. 
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(2)  Question  of  Reasonableness. —  In  determining  the  question  of  the 
reasonableness  of  a  police  regulation,  a  state  legislature  is  at  liberty  to  act 
with  reference  to  the  established  usages,  customs,  and  conditions  of  the 
people,  and  with  a  view  to  the  promotion  of  their  comfort  and  the  preser- 
vation of  the  public  peace  and  good  order. 

Plessy  f.  Ferguson,  (1896)    163  U.  S.  560,  16  S.  Ct.  1138,  41  U.  S.   (L.  ed.)   266. 

(3)  Wisdom  or  Policy  of  Statutes. —  Under  the  general  police  power,  the 
legislature  has  inherent  authority  to  enact  laws  in  promotion  of  the  health, 
safety,  and  welfare  of  the  people,  and  its  arm  cannot  be  stayed  when  exer- 
cised for  this  purpose.  Questions  relating  to  the  wisdom,  policy,  and 
expediency  of  statutes  are  for  the  people's  representatives  in  the  legislature 
assembled,  and  not  for  the  courts  to  determine. 

Ex  p.  Boyce,  (1904)   27  Nev.  299,  75  Pac.  1,  1  Ann.  Cas.  66,  65  L.  R.  A.  47. 

(4)  Instances  of  Exercise  of  Police  Power  (see  also  throughout  the  notes 
under  this  division) — (a)  Protection  of  Highways. — A  state  statute  which 
provides  that  "  any  person  who  drives  a  herd  of  horses,  mules,  ajsses,  cattle, 
sh^ep,  goats,  or  swine  over  a  public  highway,  where  such  highway  is  con- 
structed on  a  hillside,  shall  be  liable  for  all  damage  done  by  such  animals 
in  destroying  the  banks  or  rolling  rocks  into  or  upon  such  highway,"  being 
general  in  its  application,  embracing  all  persons  under  substantially  like 
circumstances,  and  not  being  an  arbitrary  exercise  of  power,  does  not  deny 
the  equal  protection  of  the  law. 

Jones  r.   Brim,    (1897)    165  U.  S.   180,      Utah  200,  39  Pac  826,  29  L.  R.  A.  97; 
17    S.   Ct.   282,   41    U.    S.    (L.   ed.)    677,       13  Utah  440,  45  Pac.  46,  352. 
affirming    Brimm    v.    Jones,     (1895)     11 

(b)  Regulation  of  Height  of  Buildings. —  A  state  statute  under  which  a 
municipal  commission  may  limit  the  height  of  buildings  in  other  than  com- 
mercial districts  to  80  or  100  feet  while  buildings  in  those  districts  may  be 
built  up  to  125  feet  above  the  grade  of  the  street,  does  not  deny  to  an  owner 
of  property  the  equal  protection  of  the  laws,  as  it  is  a  reasonable  exercise  of 
the  police  power. 

Welch   v.    Swasey,    (1909)    214   U.    S.  and   persons   owning   property   on   lower 

91,  29  S.  Ct.  567,  53  U.  S.  (L.  ed.)   923.  ground    have    an    advantage    over    those 

whose  property  is  located  on  the  higher 

A   statute   declaring   that   no   building  ground,  as  the  former  may  build  houses 

within  a  prescribed  territory  shall  exceed  to  a  greater  height  than  the  latter,  nor 

in  height  a  point  seventy  feet  above  the  because  churches  are  excepted  from  the 

surface  of  the  street  at  a  certain  place,  operation    of    the    statute.      Oochran    v. 

does  not  deny  the  equal  protection  of  the  Preston,  (1908)   108  Md.  220,  70  Atl.  113, 

laws  because  the  place  stated  is  practic-  129  Am.  St  Rep.  432,  15  Ann.  Oaa>  1048, 

ally  the  highest  point  within  its  limits,  23  L.  B.  A.  (N.  Sl)  11*3* 
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(c)  Prohibiting  Biding  Bicycles  on  Sidewalks A  statute  which  provides 

in  substance  that  no  person  over  twelve  years  old  shall  ride  a  bicycle  on  a 
sidewalk,  although  it  makes  a  child's  age  and  not  his  liability  to  inflict 
injury  the  test  to  determine  whether  or  not  he  may  ride  a  bicycle  on  the 
sidewalk,  cannot  be  said,  as  a  matter  of  law,  to  be  an  unreasonable  regula- 
tion of  the  public  right  of  travel  or  an  arbitrary  exercise  of  legislative 
power.  When  any  person  may  make  the  same  use  of  a  highway  as  every 
other  person  of  the  same  age,  sex,  and  condition,  employing  the  same  mode 
of  travel,  it  is  an  equal  law. 

State  f.  Aldrich,    (1000)    70  N.  H.  392,  47  Atl.  602,  85  Am.  St.  Rep.  631. 

(d)  Prohibiting  Establishing  Hospitals  in  Built-up  Portions  of  Oitdes —  The 
Pennsylvania  Act  of  April  20,  1899,  entitled  "An  Act  for  the  protection 
of  the  public  health,  prohibiting  hereafter  the  establishing  or  maintenance 
of  additional  hospitals,  pest  houses,  and  burial  grounds  in  the  built-up  por- 
tions of  cities, ' '  was  held  to  be  constitutional. 

Com.  t\  Charity  Hospital,    (1901)    198  tion.  the  defendant  has  no  cause  of  com- 

Pa.  St.  270,  47  Atl.  080,  the  court  say-  plaint." 

ing:     "It  is  true  that  the  Act  does  not  A  mimicipai  ordinance  which  declares 

prevent    the    defendant    from    using    its  tne  erection   and  maintenance  of  a  pay 

property  in  a  manner  which  before  was  hospital   within   one   hundred   feet   of    a 

lawful,  but   the  defendant,  equally   with  building  or  house  used  or  occupied  as  a 

other  persons,  natural  and  artificial,  holds  residence,  to  be  a  nuisance  or  injury  to 

its  property  subject  to  valid  police  regu-  adjacent  property  and  to  the  general  pub- 

lation,   made   and   to   be   made,    for    the  He,    and    prohibits    the    same,    is    valid, 

health   and    comfort   of   the   people,   and  Lawrence    p.    Nissen,    (1'917)    173   N.    C. 

if  the  Act  in  question  is  such  a  regula-  359,  91  3.  K  1036. 

(e)  Prohibiting  Fat  Rendering,  Bone  Boiling,  and  Fertiliser  Manufacturing. — 
A  statute  which  prohibited  the  business  of  fat  rendering,  bone  boiling,  or 
the  manufacture  of  fertilizers,  within  the  limits  of  any  incorporated  city, 
or  within  three  miles  distant  therefrom,  and  made  the  violation  of  the  pro- 
visions a  misdemeanor  which,  by  its  terms,  was  not  applicable  to  certain 
counties,  was  held  not  to  violate  the  Federal  Constitution,  but  to  be  a  proper 
exercise  of  the  state's  police  powers. 

People  r.  Rosenberg,   (1893)   67  Hun  52,  22  N.  Y.  S.  56. 

(f)  Regulation  of  Prostitution — A  municipal  ordinance  prescribing  limits 
in  that  city  outside  of  which  no  woman  of  lewd  character  shall  dwell,  does 
not  deprive  property  owners  within  the  prescribed  limits  of  the  equal  pro- 
tection of  the  laws. 

L'Hote  r.  New  Orleans,   (1900)    177  U.  A   Washington   statute   providing  that 

S.  595,  20  S.  Ot.  788,  44  U.  S.  (L.  ed.)  "any  male  person  who  lives  with,  or  who 
399.  lives  off  of,  in  whole  or  in  part,  or  i 
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any  of.  the  earnings  of  a  prostitute,  or  con- 
nives in  or  solicits  or  attempts  to  solicit 
any  male  person  or  persons  to  have  sexual 
intercourse,  or  cohabit  with  a  prostitute, 
or  who  shall  invite,  direct,  or  select  any 
person  to  go  to  a  house  of  ill-fame,  for 
any  immoral  purpose;  or  any  person  who 
shall  entice;  decoy,  place,  take,  or  receive 
any  female  child  or  person  under  the  age 
of  eighteen  years,  into  any  house  of  ill - 
fame  or  disorderly  house,  or  any  house, 
for  the  purpose  of  prostitution;  or  any 
person  who,  having  in  his  or  her  custody 
or  control  such  child,  shall  dispose  of  it 
to  be  so  received,  or  to  be  received  in  or 
for  any  obscene,  indecent,  or  immoral  pur- 
pose, exhibition,  or  practice,  shall  be^ 
deemed  guilty  of  a  felony,  and  upon  con- 
viction thereof  shall  be  imprisoned  in  the 


penitentiary  not  leas  than  one  year  nor 
more  than  five  years,  and  fined  in  any 
sum  not  leas  than  one  thousand  dollars 
nor  more  than  five  thousand  dollars,"  is 
not  invalid  as  discriminating  between 
male  and  female  persons,  by  making  it  a 
felony  for  a  male  person  to  live  with,  or 
off  of,  or  to  accept,  the  earnings  of  a 
prostitute,  while  a  female  may  do  these 
acta  without  criminal  liability.  Prosti- 
tution is  unlawful,  and  against  public 
policy  and  good  morals,  and  is  subject 
to  police  regulation,  and  the  legislature 
may  therefore  restrict  it  to  such  classes, 
or  prohibit  it  .by  such  penalties,  as  may 
be  deemed  necessary,  without  infringing 
upon  the  constitutional  provisions  re- 
ferred to.  State  v.  Graham,  (1004)  34 
Wash.  82,  74  Pac.  1058. 


(g)  House  of  Refuge  Act — A  statute  entitled  "An  Act  for  the  establish- 
ment of  a  house  of  refuge  for  women  ' '  wa*s  held  not  to  violate  the  consti- 
tutional provision  because  it  provided  for  women  between  the  ages  of  fifteen 
and  thirty,  guilty  of  misdemeanors,  a  punishment  different  in  place  and 
period  from  that  prescribed  for  transgressors  of  other  ages. 

People  r.  Coon,   (1893)   67  Hun  503,  92  N\  Y.  S..865. 


(h)  Regulating  Sale  of  Seed  Cotton.— A  statute  declaring  that  it  shall  be 
unlawful  for  any  person  to  sell,  deliver,  or  receive  for  a  price,  etc.,  any 
cotton  in  the  seed  where  the  quantity  is  less  than  what  is  usually  baled, 
and  requiring  that  every  such  sale  of  seed  cotton  shall  be  in  writing,  signed 
by  all  the  parties  thereto,  and  witnessed  by  two  witnesses  in  a  form  pre- 
scribed, and  further,  that  said  receipt  shall  be  delivered,  with  a  fee,  to  the 
nearest  justice  of  the  peace,  whose  duty  it  shall  be  to  docket  the  same  in 
his  civil  docket  for  the  inspection  of  all  persons,  was  held  to  be  a  consti- 
tutional exercise  of  the  police  power. 


State  r.  Moore,  (1889)  104  N.  C.  714, 
10  8.  E.  143,  17  Am.  St.  Rep.  696,  the 
court  saying:  "The  statute  .  .  .  comes 
within  the  designation  of  a  public  local 
law.  Such  laws,  if  they  operate  uniformly 
and  subject  all  persons  who  come  within 
the  defined  locality  and  violate  their  pro- 
visions to  indictment  in  the  same  way, 
and  to  the  same  punishment,  are  not  re- 
pugnant to  the  constitution.  .  .  .  The 
states  did  not  originally  delegate  to  the 
government  of  the  United  States  the 
power  to  protect  the  citizens  of  the  state, 
and  the  duty  originally  assumed  by  the 


states  of  guaranteeing  equal  rights  to  all 
remains  still  equally  as  binding  as  an 
obligation  and  unimpaired  as  a  right  aa 
when  the  Federal  Constitution  was 
adopted.  The  Fourteenth  Amendment  ex- 
tends the  right  of  citizenship  in  the  state 
and  nation  to  all  persons  born  and  natu- 
ralized in  the  United  States  and  subject 
to  the  jurisdiction  thereof,  and  assumes 
for  the  federal  government  the  obligation 
to  protect  all  .  .  .  against  oppression 
under  any  law  enacted  by  a  state  that 
.  .  .  denies  to  them  the  equal  protec- 
tion of  the  law." 


6.  State  Control  Over  Court  Procedure  —  (1)  In  General. —  The  equal 
protection  of  the  law  is  denied  by  a  state  court  when  it  is  apparent  that 
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the  same  law  or  course  of  procedure  would  not,  and  could  not,  lawfully  be 
applied  to  any  other  person  in  the  state  under  similar  circumstances. 

Ex  p.  Strieker,    (1901)    109  Fed.   150.  That  a  state  is  a  party  plaintiff  does 

See   also   Lynn   v.   Flanders,    (1914)    141  not  create  such  an  inequality  of  position 

Ga.  500,  81  S.  £.  205.  as  that  the  defendant  can  be  .said  to  be 

deprived   of  the  equal  protection   of   the 

Questions  of  practice. —  'The  const itu-  laws.  A  state  statute  providing  that  the 
tional  provision  was  not  intended  to  con-  state  "  may  sue  in  its  own  name  and 
trol  or  regulate  mere  matters  of  practice  is  entitled  to  all  the  remedies  provided 
in  the  state  courts,  but  was  intended  to  for  the  enforcement  of  rights  between  in- 
secure the  same  —  an  equal  —  protection  dividuals  without  giving  bond  or  security 
to  every  person  or  company  in  a  class  or  causing  affidavit  to  be  made,  though 
that  is  accorded  to  every  '  other  person  the  same  may  be  required  if  the  action 
or  company  in  the  same  class.  And r us  were  between  private  citizens/'  does  not 
f.  Fidelity  Mut.  L.  Ins.  Assoc,  (1902)  so  result.  Alabama  t?.  Wolffe,  (1883)  18 
168  Mo.  151,  67  S.  W.  582.  Fed.  839. 


(2)  Change  in  Construction  of  Procedure  Statute. —  There  is  no  absolute 
right  vested  in  the  individual  as  against  the  power  of  the  legislature  to 
change  modes  of  procedure.  And  a  similar  thought  controls  where  the 
courts  of  the  state  have  construed  a  statute  as  prescribing  one  form  of 
procedure,  and  parties  have  acted  under  that  construction,  and  subse- 
quently the  same  court  has  held  that  the  statute  was  theretofore  miscon- 
strued, and  really  provided  a  different  mode  of  procedure.  This  last  adjudi- 
cation cannot  be  set  aside  in  the  federal  courts  on  the  ground  of  an  unjust 
discrimination  or  a  denial  of  the  equal  protection  of  the  laws. 

Backus   r.   Fort   St.   Union   Depot   Co.,  •  to   be   present   at   the   examination    of  a 

(1898)    169  U.  S.  571,  18  S.  Ct.  445,  42  juror,  no  discrimination  was  made  against 

U.  S.   (L.  ed.)   853.  the  accused,  and  he  was,   therefore,  not 

deprived   of   the   equal  protection  of  the 

When,   in   the    trial   cf   a   felony,   the  laws.     Howard  v.  Kentucky,   (1906)    200 

court  followed  the  construction  of  a  stat-  U.  S.  164,  26  S.  Ct.  189,  50  U.  S.  (L.  ed.) 

ute  established  by  prior  cases,  as  applied  421. 
to  the  waiver  by  the  accused  of  his  right 

(3)  Relationship  of  Attorney  to  Judge. —  The  fact  that  the  attorney  of 
one  of  the  parties  is  related  to  the  judge  before  whom  the  suit  was  tried  does 
not  deprive  the  other  party  of  the  equal  protection  of  the  law. 

Missouri,  etc.,  R.  Co.  v.  Mitcham,  (1909)  57  Tex.  Civ.  App.  134,  121  S.  W.  871. 

(4)  Different  Tribunals  for  Different  Persons. —  When  the  protection  of 
equal  laws  equally  administered  has  been  enjoyed,  it  cannot  be  said  that 
there  has  been  a  denial  of  the  equal  protection  of  the  law  within  the  pur- 
view of  the  Fourteenth  Amendment,  only  because  the  state  has  allowed  one 
person  to  seek  one  forum  and  has  not  allowed  another  person,  asserted  to  be 
in  the  same  class,  to  seek  the  same  forum,  although  as  to  both  persons  the 
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law  has  afforded  a  forum  in  which  the  same  and  equal  laws  are  applicable 
and  administered. 

Cincinnati  St.  R.  Co.  t\  Snell,  (1904)  another.  It  is  not  under  any  view  the 
193  U.  S.  36,  24  S.  Ct.  319,  48  U.  8.  (L.  mere  tribunal  into  which  a  person  is 
ed. )  604,  wherein  the  court  said :  "  It  is  authorized  to  proceed  by  a  state  which 
fundamental  rights  which  the  Fourteenth  determines  whether  the  equal  protection 
Amendment  safeguards  and  not  the  mere  of  the  law  has  been  afforded,  but  whether 
forum  which  a  state  may  see  proper  to  in  the  tribunals  which  the  state  has  pro- 
designate  for  the  enforcement  and  pro-  vided  equal  laws  prevail." 
tection   of  such   rights.     Given  therefore 

a  condition  where  fundamental  rights  are  This  clause  is  intended  to  prevent  the 

equally  protected  and  preserved,  it  is  im-  establishment  of  tribunals   for  one  class 

possible  to  say  that  the  rights  which  are  of  persons  varying  from  those  which  de- 

thus  protected   and   preserved   have  been  termine    the    rights    of    all.      Charge    to 

denied  because  the  state  has  deemed  best  Grand    Jury,    (1875)    21    Int.    Rev.   Reo. 

to  provide  for  a  trial   in  one  forum  or  173,  30  Fed.  Cas.  No.  18,260. 

(5)  Venue. —  The  provision  in  a  state  constitution  that  "  a  corporation 
or  association  may  be  sued  in  the  county  where  the  contract  is  made,  or  is  to 
be  performed,  or  where  the  obligation  or  liability  arises,  or  the  breach 
occurs,  or  in  the  county  where  the  principal  place  of  business  of  such  cor- 
poration is  situated,  subject  to  the  power  of  the  court  to  change  the  place 
of  trial  as  in  other  cases/ '  does  not  conflict  with  this  amendment,  nor  deny 
to  a  corporation  the  right  to  have  an  action  in  the  county  where  it  has  its 
principal  place  of  business. 

Lewis  P.  South  Pac.  Coast  R.  Co.,  generally  throughout  the  jurisdiction,  and 
(1884)  66  Cal.  209,  5  Pac.  79.  exempting    a    certain    locality    from    its 

benefits,  would  violate  the  constitutional 

Change  of  venue  —  exempting  certain  provision.  State  v.  Hayes,  (1884)  81 
locality. —  Statutory  authority  authoriz-  Mo.  574.  But  see  generally,  infra,  -Be- 
ing the  change  of  venue  in  causes  of  action       lating  to  Local  Government,  p.   1020. 

(6)  Constitutional  Amendment  Fixing  Jurisdiction  of  Cases  Previously 
Appealed* — An  amendment  to  a  state  constitution  dividing  the  Supreme 
Court  into  two  divisions,  and  giving  division  number  two  exclusive  jurisdic- 
tion of  criminal  cases,  is  not  in  conflict  with  the  Constitution  of  the  United 
States  as  denying  the  equal  protection  of  the  laws  because  of  its  application 
to  cases  which  had  been  appealed  prior  to  its  adoption. 

State  p.  Jackson,  (1S91)   105  Mo.  196,  15  S.  W.  333,  16  S.  W.  829. 


(7)  Survival  of  Actions  for  Negligent  Injury  or  Death. —  A  statute 
which  provides  for  the  survival  of  actions  to  recover  damages  for  personal 
injuries,  and  which  further  declares  that  "  if  the  person  who  obtained  such 
judgment  should  die,  pending  such  appeal,  or  before  a  new  trial  after  such 
reversal  can  be  had,  such  claim  for  personal  injuries  shall  survive,' '  does 
not  deny  the  equal  protection  of  the  laws,  as  the  words  "  pending  such 
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appeal  "  must  be  construed  to  mean  during  the  time  following  the  judg- 
ment and  while  the  appeal  is  pending. 

Cincinnati,  etc.,  K.  Co.  v.  McCullom,  (1915)  183  Ind.  556,  109  N.  £.  206,  Ann. 
Cas.  1917E  1165. 

(8)  Different  Modes  of  Ascertaining  Damages  to  Property. —  A  statute 
which  makes  different  provisions  for  determining  the  damages  suffered  by 
persons  whose  property  is  taken  or  injured  in  the  progress  of  public  works 
does  not  deprive  them  of  the  equal  protection  of  the  laws. 

Burnett  v.  Com.,  (1897)   169  Mass.  422,  48  N.  E.  758. 

(9)  Limiting  Right  of  Action  for  Injury  from  Defective  Highway  — 
A  statute  which  makes  it  one  of  the  prerequisites  to  recovery  for  injuries 
received  while  traveling  upon  the  highway  that  the  injured  person  must 
have  been  traveling  lawfully  thereon,  is  valid  as  applied  to  one  who  at  the 
time  he  was  injured  was  violating  a  statute  in  his  mode  of  using  the- high- 
way, as  when  he  was  driving  a  traction  engine  over  a  culvert  or  bridge 
without  complying  with  a  statute  as  to  the  manner  of  crossing. 

Jones  v.  Union  County,  (1912)  63  Ore.  566,  127  Pac.  781,  42  L.  R.  A.   (N.  S.)   1035. 

(10)  Limitation  and  Method  of  Suing  Municipal  Corporation. —  In 
Tennessee  "  an  act  entitled  'An  act  to  prescribe  the  method  of  bringing 
suit,  and  to  limit  the  time  of  bringing  suit  against  municipal  corporations 
on  account  of  injuries  to  persons  or  property  resulting  from  the  negligence 
of  the  officers  or  employees  of  said  municipal  corporations/  "  and  further 
providing  that  no  suit  shall  be  brought  against  any  municipal  corporation 
in  this  state  on  account  of  injuries  received  by  person'  or  property  on 
account  of  the  negligent  condition  of  any  street,  alley,  sidewalk,  or  high- 
way, of  such  municipality,  unless  within  ninety  days  after  such  injury  to 
the  person  or  property  has  been  inflicted ;  a  written  notice  shall  be  served 
upon  the  mayor  of  said  municipality  stating  the  time  and  place  where  said 
injury  was  received,  and  the  general  nature  of  injury  inflicted,  and  that 
the  failure  to  give  the  notice  prescribed  within  the  time  set  out  shall  be 
valid  defense  against  any  and  all  liability  of  the  city,  has  been  held  not  to 
be  invalid  as  being  class  legislation. 

White  v.  Nashville,  (1916)    134  Tenn.  688,  185  S.  W.  721. 

(11)  Refusal  of  Application  to  File  Supplementary  Answer. —  The 
refusal  of  a  state  court  to  grant  an  application  for  leave  to  file  a  supple- 
mentary answer,  is  not  a  denial  of  the  equal  protection  of  the  laws  when 
there  is  no  abuse  of  discretion. 

Sawyer  v.  Piper,  (1903)   189  U.  S.  157,  23  S.  Ct.  633,  47  U.  S.   (L.  ed.)  757. 


Amend.  XIV,  sec.  1]  CONSTITUTION  935 

(12)  Indictments  and  Informations. —  The  vesting  of  power  in  a  state 
court  to  decide  which  of  two  modes  may  be  pursued  in  the  prosecution 
of  criminal  cases,  where  either  one  of  two  is  lawfully  authorized  by  the 
constitution  of  the  state,  and  where  equal  protection  of  the  law  of  either 
forum  is  accorded  all  persons  under  like  circumstances,  is  not  a  delegation 
to  the  courts  of  a  power  to  discriminate  between  citizens  to  their  disadvan- 
tage or  inequality  of  right. 

State  r.  Little  Whirlwind,   (1899)   22  Mont.  438,  56  Pac.  820. 

Where  a  bill  of  particulars  may  be  demanded  as  of  right,  there  is  no  denial 
of  the  equal  protection  of  the  law  by  an  indictment  for  murder  following 
the  statutory  form  which  does  not  describe  the  means  by  .which  the  homi- 
cide was  committed. 

Com.  v.  Jordan,   (1011)   207  Mass.  259,  93  N.  E.  809. 

(13)  Quo  Warranto  or  Indictment  Against  Corporation. —  The  right  to 
bring  quo  warranto  to  oust  a  corporation  charged  with  misusing  its  license 
to  do  business  in  the  state,  does  not  deny  the  equal  protection  of  the  laws  to 
a  corporation  so  proceeded  against,  when  other  corporations  may  be  prose- 
cuted in  the  same  court  for  the  same  act  by  indictment  with  the  right  of 
trial  by  jury. 

Standard  Oil  Co.  v.  Missouri,  (1912)  224  U.  S.  270,  32  S.  Ct.  406,  56  U.  S.  (L.  ed.) 
760,  Ann.  Cas.  1913D  936. 

(14)  Trial  by  Jury  (see  Exclusion  of  Negroes  from  Juries,  and  Discrim- 
inating Against  Mongolians  as  Jurors,  pp.  950  and  963. —  The  equal  pro- 
tection of  laws  is  not  denied  by  a  provision  in  a  state  constitution  abridging 
the  right  of  trial  by  jury  in  the  courts  of  a  city  within  that  state,  without 
making  a  similar  provision  for  the  counties  of  the  state. 

Chappell  Chemical,  etc.,  Co.  v.  Sulphur  gan,  (1905)   199  U.  S.  325,  26  8.  Ct  106, 

Mines  Co.,    (1899)    172  U.  &  475,  19  8.  50  U.  8.  (L.  ed.)  212. 
Ct.  265,  43  U.  8.   (L.  ed.)  517. 

A  jury  composed  exclusively  of  male 

A  difference  between  a  general  law,  un-  persons  when  the  constitution  of  the  state 
der  which  the  officers  authorized  to  make  requires  that  women,  equally  with  men, 
and  return  the  jury  list  are  elected  by  shall  be  subject  and  eligible  to  jury  duty 
the  people  in  their  several  townships  and  where  they  possess  the  same  qualifications 
in  city  wards,  and  require  that  jurors  as  men,  does  not  deny  to  the  male  def end- 
shall  be  of  those  who  are  assessed  on  the  ant  the  equal  protection  of  the  laws.  He- 
assessment  roll,  and  a  county  jury  law,  Kinney  t\  State,  (1902)  3  Wyo.  724,  30 
under  which  the  jury  lists  are  made  up  Pac.  293,  16  L.  R.  A.  710. 
and  returned  by  a  board  of  jury  com- 
missioners, appointed  by  the  governor,  Jury  trial  on  alleged  insurance  misrep- 
with  the  consent  of  the  senate,  and  the  resentations. —  Where,  in  an  action  on  a 
names  of  persons  to  be  returned  need  not  life  insurance  policy,  the  answer  prayed 
appear  on  the  assessment  rolls,  does  not  for  the  annulment  of  the  policy  by  the 
deny  to  the  people  of  the  county  the  equal  exercise  of  the  court's  equitable  jurisdic- 
protection  of  the  law.    Gardner  v.  Michi-  tion  on  the  ground  of  misrepresentation, 
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and  the  court  submitted  the  case  to  the 
jury  and  denied  a  hearing  in  equity,  it 
was  held  that  under  the  Missouri  statute 
the  liability  of  the  company  after  the 
death  of  the  insured  could  only  be  avoided 
by  showing  that  some  misrepresentation 
induced  the  company  to  issue  the  policy, 
and  that  the  matter  misrepresented  con- 
tributed to  his  death,  and  this  defense 
was  strictly  legal,  triable  by  a  jury,  and 
would  be  such  without  the  statute  de- 
claring that  issues  in  such  cases  shall  be 
determined  by  a  jury;  also  that  the  stat- 
ute did  not  contravene  the  constitutional 
amendment.  Schuermann  v.  Union  Gent. 
L.  Ins.  Co.,  (1901)  165  Mo.  641,  65  S.  W. 
723. 

In' election  contests. —  An  Alabama  Act 
which  provided  that  "in  all  contests  of 
elections  for  the  office  of  justice  of  the 
peace  or  constable,  or  for  any  office  which 
is  filled  by  the  vote  of  a  single  county 
except  for  members  of  the  general  as- 
sembly, the  person  whose  election  is  con- 
tested is  entitled  to  a  trial  by  jury  "  was 
held  to  be  constitutional,  the  court  say- 
ing: "The  provision  comprehends,  with- 
out discrimination,  all  persons  falling 
within  the  class  designated.  It  acts 
equally  and  uniformly  upon  all  persons 
whose  election  to  office,  filled  in  the  desig- 
nated way,  except  members  of  the  general 
assembly  (which  exception  comprehends  a 
class  upon  which  it  operates  uniformly) 
is  contested.  ...  It  was  competent  for 
the  legislature  to  withhold  the  right  en- 
tirely, or  extend  it  to  one  class  of  officials 
to  the  exclusion  of  other  classes,  or  to  one 


class  of  parties  to  the  exclusion  of  another 
class."  Taliaferro  1>.  Lee,  (1893)  97  Ala. 
92,  13  So.  125. 

Requiring  party  to  pay  costs  on  appli- 
cation for  special  jury. —  A  statute  of 
Missouri  which  provided  that  "  in  every 
city  in  the  state  of  Missouri  having  over 
one  hundred  thousand  inhabitants,  all 
courts  of  record  in  which  juries  are  re- 
quired shall  have  power,  upon  the  applica- 
tion of  either  party,  to  order  a  special 
jury  for  the  trial  of  any  cause,  if  the 
application  be  made  at  least  three  days 
before  the  trial,  and  when  ordered,  the 
jury  commissioner,  as  he  may  be  directed 
by  the  court,  shall  select  and  furnish  to 
the  proper  officer  of  said  court  the  names 
of  the  persons  to  be  summoned  for  such 
special  jury,  and  said  officer  shall  sum- 
mon them  according  to  the  order  of  the 
court,  and  make  out  and  deliver  to  each 
party,  or  hie  attorney,  a  panel  of  the 
jury  so  summoned;  but  the  costs  of  such 
special  jury  shall  be  paid  by  the  party  so 
applying,  irrespective  of  the  result,  un- 
less the  judge  presiding  at  the  trial  shall, 
at  the  close  thereof,  or  within  two  days 
thereafter,  certify  that  the  costs  of  the 
special  jury  shall  be  taxed  as  other  costs 
against  the  losing  party,"  etc.,  was  held 
to  be  constitutional.  The  constitutional 
provision  is  not  violated  because  a  party 
who  applies  for  a  special  jury  must  de- 
posit the  costs  thereof,  and  a  poor  man 
is  thereby  deprived  of  having  a  special 
jury.  Eckrich  v.  St.  Louis  Transit  Co., 
(1903)  176  Mo.  621,  75  S.  W.  755,  98 
Am.  St.  Rep.  517,  62  L.  R.  A.  911. 


(15)  Peremptory  Challenges. —  The  equal  protection  of  the  laws  is  not 
denied  because  a  defendant  is  given  the  same  number  of  peremptory  chal- 
lenges upon  an  arrangement  for  trial  by  a  struck  jury  that  he  would  have 
in  a  trial  before  an  ordinary  jury. 


Brown  r.  New  Jersey,  (1899)  175  U.  8. 
176,  20  8.  Ct.  77,  44  U.  8.   (L.  ed.)    119. 

Parties  on  same  side  must  join  in  chal- 
lenging.—  A  statutory  provision  requiring 
that  where  there  are  several  parties  on 


either  side  of  an  action  they  must  join  in 
challenging  a  juror  before  it  can  be  made, 
does  not  violate  the  constitutional  provi- 
sion. Muller  v.  Hale,  (1902)  138  Cal.  163. 
71  Pa*.  81. 


Allowing  state  more  challenges  in  large  cities. — A  state  statute  which  pro- 
vides that  in  all  capital  cases,  except  in  cities  having  a  population  of  over 
100,000  inhabitants,  the  state  shall  be  allowed  eight  peremptory  challenges 
to  jurors,  and  in  such  cities  shall  be  allowed  fifteen,  does  not  deny  the  equal 
protection  of  the  laws. 


Hayes  *  Missouri,  (1887)   120  U.  8.  69,  7  S.  Ct.  360,  30  U.  8.  (L.  ed.)  678. 
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(16)  Examination  of  Party  Before  Trial. —  A  statute  which  provides  for 
the  examination  before  trial  "  of  the  party,  his  or  her  assignor,  agent,  or 
employee,  or,  in  case  a  private  corporation  be  a  party  in  addition  to  the 
foregoing,  the  examination  of  the  president,  secretary  or  other  principal 
officer  of  such  corporation  or  of  the  person  who  was  such  president,  secre- 
tary, officer,  agent  or  employee,  at  the  time  of  the  occurrence  of  the  facts 
made  the  subject  of  the  examination,"  is  invalid  as  limiting  the  examination 
to  a  former  employee  of  a  corporation  and  not  of  an  individual. 

Phipps  t?.  Wisconsin  Cent.  R.  Co.,  (1907)   133  Wis.  1«3,  113  N.  W.  45*. 

(17)  Failure  to  Provide  Method  for  Enforcing  Attendance  of  Nonresi- 
dent Witnesses. —  The  failure  of  the  law  to  provide  the  method  for  enforc- 
ing the  attendance  of  nonresident  witnesses,  and  for  the  procuring  and 
reception  of  their  depositions,  is  not  in  a  particular  case  a  denial  to  the 
accused  of  the  equal  protection  of  the  laws. 

Minder  v.  State,    (1901)    113  Ga.  772,  to  be  denied  the  equal  protection  of  the 

39  S.  E.  284,  affirmed   (1902)    183  U.  S.  lawB  when  he  is  tried  under  laws  of  pro- 

559,  22  S.  Ct.  224,  46  U.  S.  (L.  ed.)  328.  cedure  applicable  to  every  person  charged 

In  this  case  the  court  said:     "We  do  not  with  crime." 
see  how  a  person  on  trial  could  be  so  said 

(18)  Ex  Parte  Depositions. —  A  statute  which  prohibits  the  taking  of 
.  ex  parte  depositions  by  either  party,  where  one  of  the  parties  consists  of  a 

corporation,  is  not  contrary  to  the  constitutional  provision,  as  parties  to 
suits  are  placed  .upon  an  equal  footing. 

•Houston,  etc.,  R.  Co.  v.  Stuart,  (Tex.  Civ.  App.  1898)   48  9.  W.  799. 

(19)  Production  of  Books  and  Papers. —  A  statute  providing  for  the 
production  of  books  and  papers  by  a  corporation  upon  notice,  and  for  its 
punishment  as  for  contempt  for  neglecting  or  refusing  to  comply  without 
reasonable  notice,  does  not,  because  it  is  confined  to  corporations  alone,  deny 
them  the  equal  protection  of  the  laws. 

Consolidated  Rendering  Co.  v.  Vermont,  in  fact,  have  custody  or  control  thereof  at 
(1907)    207  U.  S.  541,  28  8.  Ct.  178,  62  the  time  notice  to  produce  is  given,  and 
U.  S.   (L.  ed.)   327,  12  Ann.  Cas.  658,  the  to  place  upon  the  corporation  the  respon- 
court    saying:      "There   is   no    improper  sibility  of  seeing  that  such  evidence  called 
classification  in  this  regard.     It  is  stated  for,  if  in  its  control,  is  produced." 
by  the  state  court  that  prior  to  the  pas- 
sage of  this  act  there  was  no  adequate  Equal  protection  of  the  law  is  not  de- 
provision  for  compelling  the  production  of  nied  though  a  statute  providing  for  the 
books  and  papers  by  a  corporation,  and  it  production   of  books   and   papers   applies 
was   held  that  the  statute  was  designed  only  to  such  as  are  outside  of  the  state. 
for    requiring   the    corporation    itself,    as  Hammond     Packing     Co.     r.     Arkansas, 
the   responsible  owner  and  custodian,  to  (1909)   212  U.  S.  322,  29  S.  Ct.  370,  53 
produce   the   documentary   evidence    men-  U.  S.   (L.  ed.)  530,  15  Ann.  Cas.  645. 
tioned   therein,   without   the  necessity  of 

calling    upon    bookkeepers,    managers    or  Requiring  corporation  to  produce  books 

other    servants    who    may,    or    may    not,  and    papers.  — A   statute   under   which   a 
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corporation  may  be  required  to  produce 
books  and  papers  relating  to  any  trans- 
action within  the  state  is  not  invalid  as 
arbitrarily  discriminating  between  arti- 
ficial and  natural  persons,  because  prior 
to  the  passage  of  the  Act,  an  individual 
could  by  a  subpoena  duces  tecum  be  com- 


pelled to  do  all,  by  way  of  producing  books 
and  papers,  that  a  corporation  can  be 
forced  to  do  under  the  provisions  of  the 
statute.  In  re  Consolidated  Rendering 
Co.,  (1907)  80  Vt.  55,  66  Atl.  790,  11 
Ann.  Cas.  1069. 


(20)  Costs  Generally. —  A  state  statute  which  provides  that  "  whenever 
it  shall  appear  to  the  court  or  jury  trying  the  case  that  the  prosecution  has 
been  instituted  without  probable  cause  and  from  malicious  motives,  the 
name  of  the  prosecutor  shall  be  ascertained  and  stated  in  the  finding ;  and 
such  prosecutor  shall  be  adjudged  to  pay  the  costs,  and  may  be  committed 
to  the  county  jail  until  the  same  are  paid,  or  secured  to  be  paid,"  does  not 
deny  the  equal  protection  of  the  law,  as  the  statute  is  applicable  to  all  per- 
sons under  like  circumstances,  and  does  not  subject  the  individual  to  an 
arbitrary  exercise  of  power. 


Lowe  v.  Kansas,  (1896)  163  U.  S.  88, 
16  S.  Ct.  1031,  41  U.  S.   (L.  ed.)    78. 

Security  for  costs. —  A  N etc  York  stat- 
ute providing  that  the  defendant  may  re- 
quire security  for  costs  in  certain  cases 
does  not  violate  this  clause.  Venanzio  v. 
Weir,  (1901)  64  App.  Div.  483,  72  N.  Y. 
S.  234. 

Costs  in  cases  tried  together. —  The  con- 
stitutional provision  is  not  violated  by  a 
statute  providing:  "  If  two  or  more  cases 
are  tried  together  in  the  Supreme  Judicial 
Court,  in  the  Superior  Court,  or  in  a 
police,  district,  or  municipal  court,  the 
presiding  judge  may  reduce  the  witness 
fees  and  other  costs;  but  not  less  than 
the  ordinary  witness  fees  and  other  costs 
recoverable  in  one  of  the  cases  which 
are  so  tried  together,  shall  be  allowed.'1 
Green  v.  Sklar,  (1905)  188  Mass.  363,  74 
N.  E.  595,  the  court  saying:  "While 
the  statute  provides  that  costs  may  be 
reduced  when  two  or  more  cases  are  tried 
together,  the  law  applies  to  all  cases  that 
come  within  the  prescribed  class,  and  it 
does  not  make  an  arbitrary  distinction. 
The  classification  rests  upon  a  difference 
which  bears  a  reasonable  and  just  rela- 
tion to  the  subject  in  respect  to  which 
the  classification  is  made." 

To  allow  suitors  in  proceedings  under  a 
special  statute  to  recover  fuU  costs  is  by 
no  means  an  unjust  discrimination  be- 
cause suitors  under  other  statutes  are 
denied  them.  Lagoo  r.  Seaman,  (1904) 
136  Mich.  418,  99  N.  W.  393. 


Allowance  of  extra  costs  in  certain  ac- 
tions against  railroads. — A  statute  of  Min- 
nesota which  allowed  an  extra  allowance 
of  ten  dollars  in  the  justice's  court,  and 
double  costs  in  the  District  Court  in  ease 
of  a  recovery  in  actions  brought  against 
railroad  companies  for  neglecting  to  fence 
their  ways,  was  held  not  to  be  unconsti- 
tutional. Johnson  r.  Chicago,  etc.,  R.  Co., 
(1882)  29  Minn.  425,  13  N.  W.  673,  the 
court  saying :  "  The  chief  purpose  of  the 
allowance  of  costs  is  compensation  or  in- 
demnity for  expenses  incurred  in  enforc- 
ing a  legal  or  resisting  an  illegal  claim, 
though  in  some  cases  the  legislature  are 
also  influenced  by  considerations  of  public 
policy.  The  right  of  the  legislature  to 
regulate  the  practice  and  proceedings  of 
suitors  in  the  tribunals  of  the  state,  in- 
cluding such  reasonable  regulations  as  to 
the  adjustment  of  costs  and  expenses 
between  the  parties  as  may  best  promote 
the  ends  of  justice  and  the  public  good, 
has  been  too  long  exercised  and  estab- 
lished to  be  questioned.  The  principle 
that  governs  the  allowance  of  costs  does 
not  require  that  they  should  be  uniform 
in  all  actions,  nor  the  same  to  each  of 
the  litigants  in  an  action;  and  so  double 
or  extra  costs  are  sometimes  allowed  to 
plaintiffs  or  defendants,  as  the  case  may 
be,  because  deemed  proper  from  the  nature 
and  circumstances  of  certain  species  of 
litigation."  Johnson  v.  Chicago,  etc.,  R. 
Co.,  (1882)  29  Minn.  425,  13  N.  W.  673, 
followed  in  Schimmele  v.  Chicago,  etc., 
R.  Co.,  (1885)  34  Minn.  216,  25  N.  W. 
347.  See  also  Liquidating  Com'rs  <?.  Mar- 
rero,  (1902)    106  La.  130,  30  So.  305. 


(21)  Allowance  of  Attorney's  Fees  and  Damages  —  (a)  In  General. — 
A  statute  providing  for  the  recovery  of  reasonable  attorney's  fees  in  actions 
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on  small  claims  against  all  classes  of  defendants,  individual  and  corporate, 
does  not  deny  a  defendant  in  such  cases  equal  protection  of  the  laws. 


Missouri,  etc.,  R.  Co.  r.  Cade,  (1914) 
233  U.  SL  642,  34  S.  Ct.  678,  58  U.  S. 
(L.  ed.)  1135;  Missouri,  etc.,  R.  Co.  v. 
Harris,  (1914)  234  U.  8.  412,  34  8.  Ct. 
790,  58  U.  S.  (L.  ed.)  1377,  L.  R.  A. 
1015E  942. 

In  an  ordinary  action,  the  allowance  to 
the  plaintiff  of  an  attorney's  fee  if  he  is 
victorious  in  the  trial  is  discriminatory, ' 
when  no  such  allowance  ie  provided  by 
the  statute  for  the  defendant  in  case  he 
prevails.  Builders'  Supply  Depot  v. 
O'Connor,  (1907)  150  Cal.  265,  88  Pac. 
982,  119  Am.  St.  Rep.  193,  11  Ann.  Cas. 
712,  17  L.  R.  A.   (N.  8.)   909. 

A  statute  providing  .that  in  all  parti- 
tion cases  "the  court  may  in  its  discre- 
tion order  the  fees  of  the  attorneys  for 
the  complainant  and  defendant  to  be  paid 
out  of  the  common  fund,  where  the  prop- 
erty is  sold  for  partition,  and  taxed  as 
cost  in  cases  where  the  property  is  par- 
titioned in  kind,"  is  not  violative  of  the 
Fourteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  in  that  the 
Act  authorizes  the  application  of  a  com- 
mon fund  of  which  an  unconsenting  party 
is  part  owner,  to  the  payment  of  attorney's 
fees,  not  contracted  for  by  the  unconsent- 
ing party,  and  therefore  denies  to  him  the 
equal  protection  of  the  laws.  Scott  t\ 
Marley,  (1911)  124  Tenn.  388,  137  S.  W. 
492. 

In  action  for  personal  services. —  A  stat- 
ute providing  for  an  attorney's  fee  where 
an  action  is  brought  by  any  laborer,  clerk, 


servant,  nurse,  or  other  person  for  com- 
pensation for  personal  services,  to  be  re- 
covered as  costs,  is  in  violation  of  this 
amendment.     Oligschlager  t*.  Stephenson, 

(1909)  24  Okla.  760,  104  Pac.  345;  Chi- 
cago, etc.,  R.  Co.  v.  Mashore,  (1908)  21 
Okla.  275,  96  Pac.  630,  17  Ann.  Cas.  277. 

In  certain  actions  for  injuries  to  prop- 
erty.— A  charter  of  a  corporation,  granted 
peculiar  and  extraordinary  powers  in- 
volving the  invasion  of  the  property  rights 
of  others,  does  not  deny  to  it  the  equal 
protection  of  the  laws  by  a  provision 
therein  that,  in  actions  for  the  recovery 
of  damages  caused  by  the  construction 
and  maintenance  of  the  proposed  works, 
the  plaintiff  may  recover  an  attorney's 
fee.  Gentleman  v.  Sanitary  Dist.,  (1913) 
260  111.  317,  103  N.  E.  234. 

A  provision  in  a  street  improvement  act 
allowing,  in  addition  to  the  taxable  costs, 
an  attorney's  fee  to  the  plaintiff  in  an 
action  to  foreclose  a  lien  upon  property 
improved  under  the  Act,  is  valid.  In 
such  a  case,  where  there  is  default  in  the 
payment  of  taxes,  the  legislature  has  the 
right  to  impose  upon  those  defaulting  a 
penalty  which  may  include  a  reasonable 
attorney's     fee.       Engebretsen     t?.     Gay, 

(1910)  158  Cal.  30,  109  Pac.  880,  Ann. 
Cas.  1912A  690,  28  L.  R.  A.  (N.  S.) 
1062.  See  also  Pittsburgh,  etc.,  R.  Co.  t\ 
Schmuck,  (1913)  181  Ind.  323,  103  N.  E. 
325,  that  a  statute  allowing  an  attorney's 
fee  in  an  action  to  foreclose  a  sewer 
assessment  is  valid. 


0>)  In  Actions  Against  Railroads  —  aa.  In  Actions  Generally. —  A  statute 
which  provides  that  in  an  action  for  certain  claims  against  a  railroad  com- 
pany, if  the  plaintiff  obtains  judgment  he  shall  be  entitled  to  recover  the 
amount  of  such  claim  and  all  costs,  and  in  addition  thereto,  all  reasonable 
attorney's  fees,  not  to  exceed  ten  dollars,  cannot  be  sustained.  Such  a  stat- 
ute cannot  be  upheld  on  the  ground  that  the  penalty  is  cast  only  upon  cor- 
porations, that  to  them  special  privileges  are  granted  and  therefore  upon 
them  special  burdens  may  be  imposed,  as  the  penalty  is  not  imposed  upon 
all  business  corporations;  nor  does  the  peculiar  and  hazardous  business  of 
railroading  carry  with  it  a  special  necessity  for  the  prompt  payment  of 
debts.  "  It  is,  of  course,  proper  that  every  debtor  should  pay  his  debts, 
and  there  might  be  no  impropriety  in  giving  to  every  successful  suitor 
attorney's  fees.    Such  a  provision  would  bear  a  reasonable  relation  to  the 
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delinquency  of  the  debtor,  and  would  certainly  create  no  inequality  of  right 
or  protection.  But  before  a  distinction  can  be  made  between  debtors,  and 
one  be  punished  for  a  failure  to  pay  his  debts,  while  another  is  permitted 
to  become  in  like  manner  delinquent  without  any  punishment,  there  must 
be  some  difference  in  the  obligation  to  pay,  some  reason  why  the  duty  of 
payment  is  more  imperative  in  the  one  instance  than  in  the  other.* f 


Gulf,  etc.,  R.  Co.  t\  Ellis,  (1897)  165 
U.  S.  156,  17  S.  Ct.  255,  41  U.  S.  (L.  ed.) 
666.  See  also  Los  Angeles  Gold  Mine  Co. 
f.  Campbell,  (1890)  13  Colo.  App.  2,  56 
Pae.  246,  as  to  a  Colorado  statute  pro- 
viding that  "in  all  suits  for  the  fore- 
closure of  liens  provided  for  in  this  Act, 
in  which  the  plaintiff  shall  obtain  a  judg- 
ment and  decree  of  foreclosure  against 
the  property  described  in  said  lien,  there 
shall  be  taxed  as  costs,  m  addition  to  the 
costs  already  provided  for  in  such  cases, 
a  reasonable  sum  as  an  attorney  fee  to 
be  fixed  by  the  court  at  the  time  of  ren- 
dering such  judgment  and  decree." 

Under  the  interstate  commerce  act,  it 
was  held  that  the  provision  allowing  an 
attorneys  fee  to  the  complainants  as  part 
of  the  costs  of  suit,  is  not  invalid  as 
class  legislation.  Chicago,  etc.,  R.  Co.  c. 
Feintuch,  (1011)   191  Fed.  482. 

The  following  cases  should  be  noted  in 
light  of  the  case  of  Atchison,  etc.,  R.  Co. 
r.  Matthews,  (1899)  174  U.  S.  96,  1«9 
S.  Ct.  609,  43  U.  S.  (L.  ed.)  909,  noted 
infra,  In  Actions  for  Damages  Caused  by 
Communicated  Fires,  p.  941. 

An  Illinois  statute  concerning  the  fenc- 
ing and  operation  of  railroads,  which  au- 
thorized the  recovery  of  damages  and 
reasonable  attorney's  fees  in  case  of  a 
violation  of  the  Act,  was  held  to  be  con- 
stitutional. Cleveland,  etc.,  R.  Co.  v. 
Hamilton,  (1903)  200  111.  633,  66  N.  E. 
389.  In  this  case  the  court  said :  "  Cor- 
porations have  equal  rights  with  natural 
persons  to  defend  against  claims  which 
they  believe  to  be  illegal  or  exorbitant, 
but  this  statute  does  not  provide  for  the 
recovery  of  attorney's  fees  unless  it  shall 
be  judicially  determined  that  the  defend- 
ant had  neglected  its  duty  and  been 
guilty  of  a  violation  of  the  statute.  If  no 
damages  are  recovered  there  can  be  no 
attorney's  fees,  and  if  the  corporation 
deems  the  demand  exorbitant  it  is  en- 
titled to  make  a  tender  of  the  actual 
damages." 

An  Iowa  statute  establishing  a  railroad 
commission  entitling  the  plaintiff  in  ac- 
tions against  a  railroad  company  for  a 
breach  of  its  provisions  to  recover,  in 
addition  to  the  damages  therein  provided 
for,  an  attorney's  fee,  is  valid.     Burling- 


ton, etc,  R.  Co.  ^  Dey,  (1891)  82  Is, 
313,  48  N.  W.  98,  31  Am.  St.  Rep.  477, 
12  L.  R.  A.  436. 

A  Mississippi  Act  which  provided  "  that 
whenever  an  appeal  shall  be  taken  from 
the  judgment  of  any  court,  in  any  action 
for  damages,  brought  by  any  citizen  of 
this  state  against  any  corporation,  a  rea- 
sonable attorney's  fee  for  the  appellee 
shall  be  assessed  by  the  court  and  certi- 
fied by  the  clerk  of  the  court  or  justice 
of  the  peace,  as  the  case  may  be,  to  the 
Appellate  Court,  and  upon  affirmance  of 
the  judgment  a  judgment  for  the  amount 
so  assessed  shall  be  rendered  in  favor  of 
the  appellee  and  against  the  appellant, 
and  the  sureties  on  his  appeal  bond,  and 
collection  thereof  shall  be  had  in  the  same 
manner  as  of  other  judgments  rendered  on 
appeals;  provided,  the  fee  so  assessed 
shall  not  be  less  than  fifteen  dollars  in 
appeal  from  the  court  of  a  justice  of 
the  peace,  nor  less  than  twenty-five  dol- 
lars in  appeal  from  the  judgment  of  a 
Circuit  Court,"  was  held  to  be  unconstitu- 
tional. Chicago,  etc.,  R.  Co.  v.  Moss, 
(1882)   60  Miss.  641. 

On  appeal  from  magistrate's  decision.— 
An  Alabama  statute  which  provided  that 
"  any  corporation,  person  or  persons,  own- 
ing or  controlling  any  railroad  in  this 
Btate,  or  any  complainant  against  such 
corporation,  person  or  persons,  taking  an 
appeal  from  a  decision  rendered  by  a 
justice  of  the  peace,  in  suit  for  damages 
Drought  under  the  provisions  of  section 
1711  [of  the  Code]  and  failing  to  sustain 
such  appeal,  or  to  reduce  or  increase  the 
judgment  before  the  Appellate  Court, 
shall  be  liable  for  a  reasonable  attorney's 
fee  incurred  by  reason  of  such  appeal, 
to  be  assessed  by  the  court,  not  to  ex- 
ceed twenty  dollars;  and  the  attorney's 
fee  shall  be  part  of  the  cost,  and  collected 
as  such,"  was  held  to  be  unconstitutional. 
South,  etc.,  Alabama  R.  Co.  v.  Morris. 
(1880)    65  Ala.  193. 

In  actions  for  killing  stock. —  An  Ar- 
kansas statute  which  provided  for  the 
appointment  of  a  board  by  the  parties, 
or  either  party  if  the  other  should  neg- 
lect to  appoint  an  appraiser  after  notifi- 
cation to  do  so,  to  assess  damages,  and 
that  if  either  party  refused  to  abide  by 
the  assessment,  making  it  necessary  to 
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bring  a  suit  by  the  other  party,  the  de- 
linquent party  should  be  subject  to  the 
attorney's  fee"  where  the  judgment  of  the 
court  was  not  more  favorable  to  him  than 
the  award  of  the  board,  was  held  to  be 
unconstitutional.  St.  Louis,  etc.,  R.  Co. 
v.  Williams,  (1867')  49  Ark.  492,  5  S.  W. 
883. 

A  Kansa*  statute  giving  a  reasonable 
attorney's  fee  to  the  plaintiff,  in  the  case 
of  a  recovery,  for  the  prosecution  of  a 
suit  against  a  railroad  corporation  for 
the  value  of  stock  killed  or  injured,  was 
held  to  be  constitutional.  Kansas  Pac. 
R.  Co.  v.  Mower,  (1876)  16  Kan.  573. 
See  also  Kansas  Pac.  R.  Co.  v.  Yanz, 
(1876)    16  Kan.  583. 

The  Michigan  Act  of  1885  which  au- 
thorized the  plaintiff,  in  a  suit  against  a 
iailroad  company,  to  recover  damages  for 
killing  cattle,  but  taxed  the  attorney's  fee 
of  twenty-five  dollars  as  part  of  his  costs, 
was  held  to  be  unconstitutional.  Wilder 
r.  Chicago,  etc,  R.  Co.,   (1888)   70  Mich. 


382,  38  N.  W.  289,  the  court  saying: 
"The  imposing  of  the  attorney  fee  of 
twenty-five  dollars  as  costs,  cannot  be  up- 
held. The  legislature  cannot  make  unjust 
distinctions  between  classes  of  suitors 
without  violating  the  spirit  of  the  Con- 
stitution. Corporations  nave  equal  rights 
with  natural  persons  as  far  as  their 
privileges  in  the  courts  are  concerned. 
They  can  sue  and  defend  in  all  courts 
the  same  as  natural  persons,  and  the  law 
must  be  administered  .to  them  with  the 
same  equality  and  justice  which  it  be- 
stows upon  every  suitor,  and  without 
which  the  machinery  of  the  law  becomes 
the  engine  of  tyranny." 

A  Tewas  statute  which  provides  that 
where  there  shall  be  presented  a  claim  to 
a  railroad  not  exceeding  fifty  dollars  for 
the  killing  of  stock,  and  the  claim  is  not 
paid  within  a  certain  time,  there  may  be 
recovered,  in  addition,  an  attorney's  fee, 
was  held  not  to  be  unconstitutional. 
Gulf,  etc.,  R.  Ob.  v.  Ellis,  (Tex.  1892)  18 
S.  W.  723. 


bb.  In  Actions  for  Damages  Caused  by  Communicated  Fires. —  A  state  stat- 
ute providing  that  in  all  actions  brought  under  the  statute  against  railway 
companies  for  damages  by  fire  caused  by  operating  the  railroad,  if  the 
plaintiff  recover  there  shall  be  allowed  him  by  the  court  a  reasonable  attor- 
ney's  fee,  which  shall  become  a  part  of  the  judgment,  does  not  deny  the 
equal  protection  of  the  laws  when  it  is  held  by  the  state  Supreme  Court 
to  be  somewhat  in  the  nature  of  a  police  regulation,  designed  to  enforce 
care  on  the  part  of  the  railroad  companies,  and  giving  full  force  to  the 
presumption  which  attaches  to  the  action  of  a  state  legislature  that  it  has 
full  knowledge  of  the  conditions  within  the  state,  and  intends  no  arbitrary 
selection  or  punishment,  but  simply  seeks  to  subserve  the  general  interest 
of  the  public. 


Atchison,  etc,  R.  Co.  v.  Matthews, 
(1899)  174  U.  S.  96,  19  S.  Ct.  609,  43 
U.  S.  (I*  ed.)  909,  wherein  the  court 
said:  "When  the  legislature  imposes  on 
railroad  corporations  a  double  liability 
for  stock  killed  by  passing  trains  it  says, 
in  effect,  that  if  suit  be  brought  against 
a  railroad  company  for  stock  killed  by 
one  of  its  trains  it  must  enter  into  the 
courts  under  conditions  different  from 
those  resting  on  ordinary  suitors.  If 
it  is  beaten  in  the  suit  it  must  pay  not 
only  the  damage  which  it  has  done,  but 
twice  that  amount.  If  it  succeeds,  it  re- 
covers nothing.  On  the  other  hand,  if  it 
should  sue  an  individual  for  destruction 
of  its  live  stock  it  could  under  no  circum- 


stances recover  any  more  than  the  value 
of  that  stock.  So  that  it  may  be  said 
that  in  matter  of  liability,  in  case  of  liti- 
gation, it  is  not  placed  on  an  equality 
with  other  corporations  and  individuals; 
yet  this  court  has  unanimously  said  that 
the  differentiation  of  liability,  this  in- 
equality of  right  in  the  courts,  is  of  no 
significance  upon  the  question  of  constitu- 
tionality." Affirming  (1897)  58  Kan. 
447,  49  Pac.  602.  See  also  Missouri,  etc., 
R.  Co.  v.  Simonson,  (1902)  64  Kan.  802, 
68  Pac.  653,  91  Am.  St.  Rep.  248,  57  L. 
R.  A.  765;  Missouri  Pac.  R.  Co.  c.  Mer- 
rill, (168S)  40  Kan.  404,  19  Pac.  793; 
Clark  v.  EUithorpe,  (1397)  7  Kan.  App. 
342,  51  Pac.  940. 


(c)  In  Actions  Against  Insurance  Companies — A  statute  providing  that, 
upon  rendering  judgment  against  an  insurance  company  upon  a  policy  of 
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insurance  on  real  property  against  total  loss,  the  court  shall  allow  the  plain- 
tiff a  reasonable  sum  as  an  attorney's  fee,,  is  not  a  denial  of  the  equal  protec- 
tion of  the  laws,  either  for  classifying  losses  on  real  estate  separately  from 
losses  on  other  property,  or  for  allowing  the  fee  in  case  of  a  total  loss 
of  real  estate  insured,  and  not  permitting  recovery  of  such  fee  when  the 
property  insured  has  been  only  partially  destroyed. 


A  statute  concerning  the  furnishing  of  cars  by  railway  companies  to  ship- 
pers of  freight,  which  provides  that  when  cars  applied  for  are  not  duly 
furnished,  the  railway  company  is  liable  to  the  shipper  for  all  actual  dam- 
ages suffered,  for  a  penalty  of  $5  per  day  for  each  car  not  supplied,  and 
for  a  reasonable  attorney  fee,  but  shippers  who  fail  to  use  cars  placed  at 
their  disposal  are  subject  to  a  penalty  for  their  detention,  but  are  not  liable 
for  attorney  fees,  denies  to  the  railroad  company  the  equal  protection  of 
the  laws. 


Atchison,  etc.,  R.  Co.  v.  Vosburg,  (1915) 
238  U.  S.  56,  35  S.  Ot.  675,  59  U.  S. 
(L.  ed.)    1199,  L.   R.  A.   1915E  953. 

Farmers',  etc.,  Ins.  Co.  c.  Dobney, 
(1903)  189  U.  S.  305,  23  S.  Ct  565,  47 
U.  S.  (L.  ed.)  821,  wherein  the  court  said 
that  contracts  of  insurance,  generically 
considered,  possess  such  distinctive  attri- 
butes as  to  justify  their  classification 
separate  from  other  contracts,  and  as  be- 
tween themselves  may  be  classified  sepa- 
rately depending  upon  the  nature  of  the 
insurance,  the  character  of  the  property 
covered,  and  the  extent  of  the  loss  which 
may  have  supervened;  affirming  (1901) 
02  Neb.  213,  86  N.  W.  1070,  97  Am.  St. 
Rep.  624.  See  also  Niagara  F.  Ins.  Co.  v. 
Cornell,  (1901)  110  Fed.  821;  Tillis  p. 
Liverpool,  etc.,  Ins.  Co.,  (1903)  46  Fla. 
268,  35  So.  171,  110  Am.  St.  Rep.  89; 
Continental  F.  Ins.  Co.  v.  Whitaker, 
(1903)  112  Tenn.  151,  79  S.  W.  119, 
105  Am.  St.  Rep.  916,  64  L.  R.  A.  451. 
But  see  Phenix  Ins.  Co.  0.  Hart,  (1900) 
112  Ga.  765,  3S  S.  E.  67;  Phoenix  Ins. 
Oo.  i\  Schwartz,  (1902)  115  Ga.  113,  41 
6.  E.  240,  90  Am.  St.  Rep.  98,  57  L.  R. 
A.  752;  and  also  Williamson  f*.  Liver- 
pool, etc.,  Ins.  Co.,  (1900)  106  Fed.  32, 
ji  which  case  the  court  said  that  the  case 
if  Atchison,  etc.,  R.  Co.  c.  Matthews, 
(1899)  174  U.  S.  96,  19  a  Ct.  609,  43 
J.  S.  (L.  ed.)  909,  "has  carried  the  doc- 
trine of  the  police  power  of  the  state,  I 
take  it,  to  its  ultimate  limit.  In  this  case 
the  court  held  to  be  valid  an  Act  of  the 
legislature  of  the  state  of  Kansas  entitled 


'  An  Act  relating  to  the  liability  of  rail- 
road companies  for  damages  by  fire,' 
which  provided  that,  in  all  actions  com- 
menced under  this  Act,  if  the  plaintiff 
shall  recover  there  shall  be  allowed  him 
by  the  court  a  reasonable  attorney's  fee, 
which  shall  become  a  part  of  the  judg- 
ment. This  ruling  was  bottomed  on  the 
distinct  proposition  *  that  there  is  a 
peculiar  danger  of  fire  from  the  running 
of  railroad  trains.  The  locomotives, 
passing  as  they  do  at  great  rates  of  speed, 
and  often  when  the  wind  is  blowing  a 
gale,  will,  unless  the  utmost  care  is  taken, 
and  sometimes  in  spite  of  such  care,  scat- 
ter fire  along  the  track.  The  danger  to 
adjacent  property  is  one  which  is  espe- 
cially felt  in  a  prairie  state  like  Kansas. 
*  *  *  Fire  catching  in  the  dry  grass 
runs  for  miles,  destroying  not  merely 
crops,  but  houses  and  barns.'  And  be- 
cause of  the  widespread  and  far-reaching 
disaster  to  whole  communities,  integral 
parts  of  the  state,  incident  to  the  escape 
of  fire,  endangering  life  and  property,  the 
public  welfare  was  held  to  be  directly  in- 
volved in  such  calamity,  and  brought  the 
instance  within  the  police  power  of  the 
state  to  regulate,  as  a  preventive  and  pro- 
tective remedy.  The  vigorous  dissent  of 
four  out  of  nine  justices  gives  assurance 
that  the  distinction  almost  metaphysically 
drawn  by  Mr.  Justice  Brewer  between 
that  ruling  and  the  principles  enunciated 
in  the  Ellis  Case  [Gulf,  etc.,  R  Co.  v. 
Ellis,  (1896)  165  U.  S.  150]  is  not  to  be 
still  further  advanced." 


On  certain  life  and  health  insurance  policies. — A  statute  which  directs  that 
life  and  health  insurance  companies,  who  shall  default  in  payment  of  their 
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policies,  shall  pay  twelve  per  cent,  damages,  together  with  reasonable 
attorney's  fees, -does  not  deny  the  equal  protection  of  the  laws  in  failing 
to  impose  the  same  conditions  on  fire,  marine,  and  inland  insurance  com- 
panies, and  on  mutual  benefit  and  relief  organizations  doing  business 
through  lodge  and  mutual  relief  benevolent  associations. 

Fidelity    Mut.    L.    Assoc,    v.    Mettler,  1012;   Sun  L.  Ins.  Co.  t?.  PhiUips,    (Tex. 

(1902)    186  U.  S.  925,  22  S.  Ct.  662,  46  Civ.  App.  1902)   70  8.  W.  603;  Mutual  h. 

U.  S.   (L.  ed.)   922.     See  also  Manhattan  Ins.  Co.  v.  Blodgett,   (1894)    8  Tex.  Civ. 

L.   Ins.   Co.   r.  Cohen,    (1914)    234  U.   S.  App.  45,  27  S.  W.  286;   Union  .Cent.  L. 

123,  34  S.  Ct  874,  58  U.  S.  (L.  ed.)  1245;  Co.    v.    Chowning,    (1894)    86    Tex.    654, 

Merchants  L.  Assoc,  v.  Yoakum,    (1899)  26  S.  W.  982,  24  L.  R.  A.  504;  Mutual 

98  Fed.  251;  Mutual  L.  Ins.  Co.  v.  Wal-  L.  Ins.  Co.  v.  Simpson,    (Tex.  Civ.  App. 

den,    (Tex.    Civ.    App.    1894)    26    S.    W.  1894)   28  S.  W.  837. 

(d)  In  Action  on  Mechanic's  Lien. — A  statute  providing  "  that  if  upon 
trial  of  the  case  it  shall  be  found  in  favor  of  the  plaintiff,  then  judgment 
shall  be  rendered  in  his  favor  for  the  amount  as  returned  by  the  jury, 
together  with  the  costs  of  the  court,  and  an  attorney's  fee  of  not  less  than 
ten  dollars  ($10)  if  the  suit  is  tried  before  a  justice  of  the  peace,  and  not 
less  than  twenty-five  dollars  ($25)  if  it  be  tried  before  the  county  judge, 
the  judge  of  the  county  or  circuit  court,"  is  valid. 

Dell  v.  Marvin,  (1899)  41  Fla.  226,  26  Ortman,  (1916)  190  Mich.  429,  157  N.  W. 

So.    188,  79  Am.  St.  Rep.   171,  46  L.  R.  96. 
A-    201.     See   also   Pioneer   Min.   Co.    v. 

Delamotte,    (1911)    185  Fed.  752.  A    statute    authorizing    the    court    to 

award  an  attorney  fee  as  part  of  the  costs 

A  statute  which  permits  the  court,  in  to  a  prevailing  lienholder  in  a  suit  to 

an  action  upon  a  mechanic's  lien,  in  its  foreclose  a  mechanic's  lien,  does  not  deny 

discretion  to  allow  reasonable  counsel  fees  the  equal  protection  of  the  laws.   Behrens 

"  in  favor  of  the  parties  succeeding  there-  v.  Kruse,    ( 1913)    121   Minn.  90,   140  X. 

in,"  does  not  deny  the  equal  protection,  W.  339. 
of  the  laws.    Grace  Harbor  Lumber  Co,  v. 


(e)  On  Dismissal  of  Condemnation  Proceedings, — A  statute  which  allows  a 
reasonable  attorney's  fee  to*  be  taxed  against  a  plaintiff  in  condemnation 
proceedings  where  there  has  been  an  express  or  implied  abandonment  of 
such  proceedings  by  the  plaintiff  is  valid ;  such  proceedings  are  different 
from  the  ordinary  actions  in  courts  of  justice  and  the  parties  do  not  meet  on 
equal  terms. 

Sacramento  v.  Swanston,  (1916)  29  Cal.  App.  212,  155  Pae.  10L 

(f)  In  Mandamus  Proceeding. — A  statute  allowing  a  successful  plaintiff  in  a 
mandamus  proceeding  the  right  to  recover  reasonable  attorney's  fees  docs 
not  deny  the  equal  protection  of  the  laws. 

Missouri  Pac  R,  Co.  t;.  Larabee,  (1914)  234  U.  S.  459,  34  a  Ct.  979,  58  U.  S. 
(L.  ed.)    1398. 
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*(22)  Regulating  Court  Reporter's  Fees. —  A  statute  providing  that  when 
an  appeal  is  perfected  from  a  judgment  rendered  in  any  case  the  official 
shorthand  reporter  shall  transcribe  the  testimony,  etc.,  and  which  also  pro- 
vides for  compensation  and  prescribes  the  amount  thereof  to  be  paid  to 
the  stenographer  for  performing  the  duties  there  required,  but  which 
declares  in  another  section  that,  when  an  appellant  or  plaintiff  in  error  has 
made  sufficient  proof  of  his  inability  to  give  an  appeal  bond,  the  court 
shall  order  the  stenographer  to  make  a  transcript  as  provided  in  the  former 
section  for  which  he  shall  receive  no  pay,  does  not  violate  the  Fourteenth 
Amendment  in  that  it  would  destroy. respondent's  vested  right  and  confis- 
cate his  property  and  his  services  without  due  process  of  law,  and  compel 
him  to  perform  a  service  without  compensation. 

Riee  v.  Roberts,  (Tex.  Civ.  App.  1915)   177  S.  W.  149. 

(23)  Sentence  by  Judge  de  Facto. —  When  by  a  state  law,  at  the  time  of 
the  trial  and  sentence  of  an  accused  person,  the  court  in  which  he  was  tried 
and  sentenced  was  a  court  de  jure,  and  the  judge  who  tried  and  sentenced 
him  was  at  least  a  judge  de  facto,  and  the  sentence  itself  was  valid,  such 
sentence  is  not  a  denial  of  the  equal  protection  of  the  law. 

In  re  Manning,  (1891)   139  U.  S.  606,  11  8.  Ct.  024,  35  U.  S.  (Led.)  264. 

(24)  Indeterminate  Sentence  and  Parole. —  An  indeterminate  sentence 
and  parole  act  does  not  deny  a  person  of  the  equal  protection  of  the  laws, 
who  has  been  twice  convicted  of  felony,  because  of  the  provision  "  that  no 
prisoner  who  has  been  twice  previously  convicted  of  a  felony  shall  be  eligible 
to  parole  under  the  provisions  of  this  act." 

Ughbanka  v.  Armstrong,  (1908)  208  U.  S.  481,  28  a  Ct.  372,  52  U.  S.  (L.  ed.)  582. 

(25)  Resentence  After  Serving  Part  of  Illegal  Sentence. —  One  who  has 
been  sentenced  by  a  court  having  jurisdiction  of  the  offense  and  of  the  per- 
son, and  the  right  to  sentence  to  the  place  designated,  and  who  has  served 
a  substantial  portion  of  the  time  for  which  he  was  sentenced,  may  be 
resentenced  if  it  turns  out  on  writ  of  error  brought  by  him  that  the  original 
sentence  was  unlawful,  and  in  so  doing  the  defendant  is  not  denied  the 
equal  protection  of  the  laws. 

Com.  v.  Murphy,  (1899)  174  Mass.  370,  54  N.  E.  860,  75  Am.  St  Rep.  353, 
48  L.  R.  A.  393. 

(26)  Punishment  for  Escape. —  A  statute  which  provides  that  "  Every 
state  prisoner  confined  in  the  state  prison  for  a  term  less  than  for  life, 
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who  escapes  therefrom,  is  punishable  by  imprisonment  in  the  state  prison 
for  a  term  equal  in  length  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commence  from  the  time  he 
would  otherwise  have  been  discharged  from  said  prison/ '  denies  the  equal 
protection  of  the  laws  as  the  statute  fixes  the  punishment  according  to  the 
length  of  the  term  of  imprisonment  and  does  not  permit  a  maximum  ahd 
minimum  penalty  to  be  fixed  by  the  court  according  to  the  gravity  of  the 
offense. 
In  re  Mallon,  (1900)    16  Idaho  737,  102  Pac.  374,  22  L.  R.  A.   (N.  S.)    1123. 

(27)  Death  Sentence  for  Life  Termers  Chuilty  of  Assault. — A  statute 
providing  that  "  Every  person  undergoing  a  life  sentence  in  a  state  prison 
of  this  state,  who,  with  malice  aforethought,  commits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or  by  any  means 
or  force  likely  to  produce  great  bodily  injury,  is  punishable  with  death,' ' 
does  not  deny  the  equal  protection  of  the  laws  as  providing  an  exceptional 
punishment  for  life  termers. 

Finley  v.  California,  (1912)  222  U.  S.  28,  32  S.  Ct.  13,  66  U.  8.  (L.  ed.)  76, 
affirming  (1908)    163  Cal.  59,  94  Pac  248. 

(28)  Refusal  to  Amend  the  Record. —  The  refusal  of  a  state  appellate 
court  to  amend  a  record  so  as  to  show  that  the  accused  was  not  present  in 
person  or  by  counsel  in  that  court  at  the  time  it  affirmed  the  judgment  ot 
the  trial  court  and  fixed  the  time  for  carrying  that  judgment  into  execution, 
is  not  a  denial  of  the  equal  protection  of  the  laws  when  the  law  of  that  state, 
as  declared  by  its  highest  court,  is,  that  amendments  of  the  record  of  a 
court  in  derogation  of  a  final  judgment  are  not  permitted  in  that  state  after 
the  expiration  of  the  term  at  which  the  judgment  was  rendered.  The  stats 
law  is  applicable  to  all  persons  within  the  jurisdiction  of  the  state. 

Fielden  t\  Illinois,  (1802)  143  U.  S.  456,  12  S.  Ct.  528,  36  U.  S.  (L.  ed.)  224, 
affirming  ( 1889)    128  in.  595,  21  N.  E.  584. 

(29)  Right  to  Appeal. —  There  is  no  denial  of  the  equal  protection  of  the 
laws  because  in  one  district  the  state  is  allowed  an  appeal  and  such  an 
appeal  is  not  allowed  in  another  district  of  the  same  state. 

Mallett  v.  North  Carolina,   (1901)    181  local  and  municipal  regulations  that  do 

U.    S.  597,  21   S.   Ct.   730,  45  U.  S.    (L.  not  injuriously  affect  or  discriminate  be- 

ed.)     1015,   affirming    (1899)     125    N.   C.  tween  persons  or  classes  of  persons  within 

7'18,  34  S.  E.  651.     See  also  Sullivan  v.  the    places    or    municipalities    for    which 

Haug,    (1890)    82   Mich.   648,   46   N.   W.  such  regulations  are  made.     The  amend- 

795,  10  L.  R.  A.  263;  Vetock  v.  Hufford,  ment  could  never  have  been  intended  to 

(1914)    74  W.  Va.  785,  82  S.  E.  1099.  prevent    a    state    from    arranging    and 

parcelling    out    the    jurisdiction    of    its 

This  clause  "contemplates  persons  and  several  courts  at  its  discretion.     *     * 

classes  of  persons.     It  has  not  respect  to  [It]   is  not  violated  by  any  diversity  to 
U  F.  S.  A.—  31 


946 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


the  jurisdiction  of  the  several  courts  as 
to  Bubject-matter,  amount,  or  finality  of 
decision,  if  all  persons  within  the  terri- 
torial limits  of  their  respective  juris- 
dictions have  an  equal  right,  in  like  cases 
and  under  like  circumstances,  to  resort  to 
them  for  redress.  Each  state  has  the 
right  to  make  political  subdivisions  of  its 
territory  for  municipal  purposes,  and  to 
regulate  their  local  government.  As  re- 
spects the  administration  of  justice,  it 
may  establish  one  system  of  courts  for 
cities  and  another  for  rural  districts,  one 
system  for  one  portion  of  its  territory 
and  another  system  for  another  portion. 
Convenience,  if  not  necessity,  often  re- 
quires this  to  be  done,  and  it  would 
seriously  interfere  with  the  power  of  a 
state  to  regulate  its  internal  affairs  to 
deny  to  it  this  right."  Missouri  v.  Lewis, 
(1879)  101  U.  S.  30,  25  U.  S.  (L.  ed.) 
989. 

A  statute  which  prohibits  the  appellate 
court  from  reviewing  the  action  of  the 
trial  judge  in  the  formation  of  a  jury 
does  not  deny  the  defendant  the  equal 
protection  of  the  laws  guaranteed  by  the 
Fourteenth  Amendment  of  the  Federal 
Constitution.  Deaton  v.  Com.,  (1014) 
167  Ky.  308>  1W  S.  W.  204. 

a  A  statute  regulating  local  option  elec- 
tions which,  after  providing  for  a  con- 
test of  such  election  by  five  legal  voters 
of  any  political  division  in  which  an 
election  shall  have  been  held  as  provided' 
for  in  that  act,  provides :  "  The  county 
court  shall  have  final  jurisdiction  to  hear 
and  determine  the  merits  of  such  cases," 
and  so  denies  the  right  to  an  appeal  from 
the  judgment  of  the  county  court,  is 
valid.  Saylor  v.  Duel,  (1908)  236  IU. 
409,  86  N.  E.  119,  19  L.  R.  A.  (N.  S.x 
377. 

Provisions  relating  to  transportation 
companies.— A  Florida  statute  provides 


for  a  state  railroad  commission,  defining 
the  duties  and  powers  of  such  commission 
over  railroads  and  other  transportation 
companies  doing  business  in  the  state, 
and  providing  remedies  for  the  enforce- 
ment of  the  powers  conferred  upon  the 
commission.  For  the  purpose  of  expedit- 
ing the  disposition  of  a  case  brought 
under  the  provisions  of  the  Act,  the  stat- 
ute puts  all  such  cases  in  a  class,  and 
requires  that  when  they  are  carried  for 
review  from  an  inferior  to  a  superior 
court,,  the  appellate  proceedings  must  be 
returned  before  the  appellate  courts  with- 
in thirty  days,  and  that  all  cases  thus 
classified  shall  have  preference  over  other 
causes  before  the  appellate  courts  in  the 
hearing  and  determination  thereof.  It 
was  held  that  this  was  a  reasonable 
classification  and  a  legitimate  declaration 
of  the  legislative  purpose  that  the  final 
disposition  in  the  courts  of  all  cases  grow- 
ing out  of  the  general  regulation  of  rail- 
roads and  other  transportation  companies 
by  the  railroad  commission  should  be 
expedited,  and  this  for  the  purpose  of 
making  such  commission  more  effective 
to  accomplish  the  purposes  of  its  creation. 
State  v.  Jacksonville  Terminal  Co.,  (1899) 
41  Fla.  375,  27  So.  221. 

Dependent  on  amount  in  controversy. 
—  The  amendatory  Act  of  the  Illinois 
legislature  passed  in  1887  (Laws  of  1887, 
p.  156),  added  to  sec.  8  of  the  Appellate 
Court  Act  (Hurd's  Stat.  1889,  p.  415) 
which  contained  the  proviso  "  that  in  all 
actions  where  there  was  no  trial  on  an 
issue  of  fact  in  the  lower  court,  appeals 
and  writs  of  error  shall  lie  from  the 
appellate  courts  to  the  Supreme  Court 
where  the  amount  claimed  in  the  plead- 
ings exceeds  one  thousand  dollars,"  does 
not  as  construed  deprive  any  suitor  of 
the  equal  protection  of  the  laws.  Cum* 
mings  v.  Chicago,  etc.,  R.  Co.,  (1901) 
189  111.  609,  60  N.  £.  51. 


Assuming  that  this  clause  could  apply  to  the  United  States,  an  Act  of  Con- 
gress which  gives  to  the  United  States  an  appeal  to  the  Supreme  Court 
from  a  judgment  sustaining  a  demurrer  to  an  indictment  and  gives  an 
appeal  to  a  defendant  to  the  Circuit  Court  of  Appeals  only  at  the  end  of  the 
trial,  does  not  deny  such  defendant  the  equal  protection  of  the  laws. 

U.  S.  v.  Heinee,  (1910)  218  U.  8.  532,  31  S.  Ct  98,  54  U.  &  (L.  ed.)  1139,  21 
Ann.  Caa.  884. 


(30)  Establishment  of  Supreme  Court  Commission. — A  statute  which 
creates  a  Supreme  Court  Commission,  tinder  which  the  commissioners  are 
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not  judges  and  their  opinions  are  of  no  force  or  validity  until  examined 
and  approved  by  the  court,  is  valid. 

In  re  Supreme  Ct.  Com'ra,  (1916)   100  Neb.  426,  160  N.  W.  737. 


(31)  Allowance  of  Interest  on  Affirmance  of  Appeal. —  A  statute  under 
which  the  state  Supreme  Court  may  allow  interest  upon  affirmance  of  a 
judgment  appealed  from  does  not  violate  this  clause. 

Syndicate  Imp.  Co.  v.  Bradley,  (1897)  7  Wyo.  235,  51  Pac.  242,  62  Pac.  532, 

/.  Contempt  op  Court. —  Statutory  provisions  pertaining  to  proceedings 
in  courts  of  the  district  in  which  the  debtor  resides,  which  authorize  a  decree 
fixing  the  payment  by  the  debtor,  on  proof  that  the  debt  was  for  necessaries, 
and  provides  that  a  failure  to  conform  to  the  decree  may  be  regarded  as  a 
contempt  of  court,  do  not  violate  the  constitutional  provision. 

Brown's  Case,  (1890)  173  Mass.  498,  53  N.  E.  998. 

g.  Statutes  of  Limitations. —  A  statute  of  limitations  which  operates 
upon  written  contracts  thereafter  executed,  and  continues  in  force  the 
prior  limitation  law  as  to  all  contracts  previously  executed,  is  not  void  as 
lacking  a  uniform  operation. 

McKean  e.  Archer,  (1892)  G£  Fed.  791.  where  action  is  not  brought  within  the 

prescribed  time,  notwithstanding  that  the 

Applied    to    particular    railroad    com-  limitation    period    is    longer    concerning 

panies. —  A  "North  Carolina  statute  limit-  contracts   arising  in   the   state  than   the 

ing  actions  for  damages  for  occupation  period  prescribed  for  those  made  without 

of   land  by  a  railroad  company   to  five  the  state.     Hawse  v.   Burgmire,    (1878) 

years,  and  exempting  from  its  operation  4  Colo.  313. 
companies  chartered  prior  to  1868,  does 

not  deny  the  equal  protection  of  the  laws.  The    constitutional    provision    is    not 

Narron    v.     Wilmington,     etc.,     R.     Co.,  violated   by   a   state   statute   which   pro- 

(1898)    122  N.  C.  856,  29  S.  K  356,  40  vides   that   where   an   action    is   brought 

I».  R.  A.  415.  on  a  written  instrument  executed  beyond 

the    state,    the    action    must   be   brought 

Contracts  made  in  other  states. —  The  within  two  years.     Higgins  v.  Graham, 

state  has  the  authority  to  outlaw  reme-  (1904)    143  Cal.  131,  76  Pac  898. 
dies  upon  contracts  made  in  other  states 

ft.  Relating  to  Crimes —  (1)  Habitual  Criminal  Statutes. —  A  state  stat- 
ute providing  that  "  whoever  has  been  twice  convicted  of  crime,  sentenced 
and  committed  to  prison,  in  this  or  any  other  state,  or  once  in  this  and  once 
at  least  in  any  other  state,  for  terms  of  not  less  than  three  years  each,  shall, 
upon  conviction  of  a  felony  committed  in  this  state  after  the  passage  of  this 
Act,  be  deemed  to  be  an  habitual  criminal,  and  shall  be  punished  by 
imprisonment  in  the  state  prison  for  twenty-five  years,"  does  not  deny  to 
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any  one  the  equal  protection  of  the  laws,  as  the  aggravated  penalty  pre- 
scribed affects  alike  all  persons  similarly  situated. 

McDonald    v.    Massachusetts,     (1901)  Moore  v.  Missouri,  (1895)  169  U.  S.  678, 

180  U.  S.  311,  21   S.  Ct.  389,  46  U.  S.  16  S.  Ct.  179,  40  U.  &  (L.  ed.)   301. 

(L.  ed.)  542.  A    Kentucky    statute    providing    that 

"every  person  convicted  a  second  time  of. 

A  statute  which  provides  for  a  hear-  felony,  the  punishment  of  which  is  con- 
ing upon  information  on  the  question*  finement  in  the  penitentiary,  shall  be  con- 
whether  a  person  convicted  of  crime  fined  in  the  penitentiary  not  less  than 
and  committed  to  the  penitentiary  has  double  the  time  of  the  first  conviction, 
been  previously  convicted  and  punished  and,  if  convicted  a  third  time  of  felony, 
for  crime,  and  if  so  found  to  be  an  tie  shall  be  confined  in  the  penitentiary 
habitual  criminal  to  be  sentenced  to  an  during  his  life,"  does  not  deny  to  a  per- 
additional  or  increased  term  of  imprison-  son  convicted  of  larceny  and  twice  pre- 
ment,  does  not  deny  the  equal  protection  viously  found  guilty  of  the  crime  of  lar- 
of  the  laws.  Graham  t?.  West  Virginia,  ceny,  the  equal  protection  of  the  law. 
(1912)  224  U.  S.  616,  32  S.  Ct.  583,  Every  other  person  convicted  as  he  had 
66  U.  9.  (L.  ed.)  917.  been,  would  have  been  subject  to  the  like 

punishment.    In  re  Boggs,  ( 1891 )  46  Fed. 

A  state  statute  may  provide  that  per-  476, 
sons  who  have  been  before  convicted  of  The  Massachusetts  statute  of  1887,  en- 
crime  may  suffer  severer  punishment  for  titled  "  An  Act  to  provide  for  the  punish- 
subsequent  offenses  than  for  the  first  nient  of  habitual  criminals,"  was  held 
offense  against  the  law,  and  that  a  dif-  not  to  violate  the  constitutional  amend- 
ferent  punishment  for  the  same  offense  nient.  Sturtevant  v.  Com.,  (1893)  158 
may  be  inflicted  under  particular  cir-  Mass.  598,  33  N.  £.  648.  See  also  Mc- 
cumstances,  provided  it  is  dealt  out  to  Donald  v.  Com.,  (1899)  173  Mass.  322,  53 
all    alike    who    are    similarly    situated.  N.  E.  874,  73  Am.  St.  Rep.  293. 

Effect  of  pardon  for  first  offense As  applied  to  one  who  had  previously 

been  convicted  in  a  United  States  court  and  had  been  granted  a  pardon  by 
the  President  after  he  had  completed  his  term  of  service,  a  state  habitual 
criminal  statute  does  not  deny  any  rights  guaranteed  by  this  amendment. 

Carlesi  v.  New  York,  (1914)  233  U.  &  51,  34  9.  Ct.  576,  58  U.  a  (L.  ed.)  843. 

(2)  Limiting  Protection  to  Citizens  or  Residents  of  the  State. —  A  state 
cannot,  in  the  enactment  of  a  criminal  statute,  limit  its  protection  to  the 
citizens  and  residents  of  the  state. 

Greene  v.  State,   (1908)   83  Neb.  84,  119  N.  W.  6,  131  Am.  St  Rep.  626. 

(3)  Discrimination  as  to  Sex. —  A  state  statute  regulating  the  practice 
on  a  plea  of  insanity  by  a  person  charged  with  crime,  does  not  deny  the 
equal  protection  of  the  laws  because  it  applies  to  males  and  not  to  females. 

Morgan  v.  State,   (1913)    179  Ind.  300,  101  N.  E.  6. 

(4)  Different  Sentences. —  Sentences  imposed  on  a  conviction  of  a  com- 
mon-law offense,  more  severe  than  ever  before  inflicted  in  the  state  for  a  like 
offense,  and  giving  two  of  the  codefendants  longer  terms  than  the  third,  do 
not  amount  to  a  denial  of  the  equal  protection  of  the  laws. 

Howard  «.  Fleming,  (1903)  191  U.  S.  135,  24  S.  Ct  49,  48  U.  S.  (L.  ed.)  121. 


Amend.  XIV,  sac.  1]  CONSTITUTION  949 

(5.)  Different  Penalties  for  Different  Offenses. —  Where  several  different 
acts  are  prohibited  by  law,  a  difference  in  the  penalties  for  the  violation  of 
such  several  acts  cannot  be  said  to  constitute  a  breach  of  the  constitutional 
provisions  intended  to  secure  equal  rights  to  all  citizens. 

State   9.    Hogreiver,    (1899)     152    Ind.  ing,   who   are   skilled   in  the  game  and 

661,  53  N.  E.  921,  45  L.  R.  A.  504,  hold-  earn  a  livelihood  by  it  as  an  occupation, 

ing  that  the  statute  prohibiting  the  play-  and  prohibiting  them  from  exercising  it 

ing  of  base  ball  on  Sunday  where  a  fee  on  Sunday,  under  other  and  more  severe" 

is  charged  is  not  invalid  as  singling  out  penalties  than  those  imposed  on  citizens 

persons  engaged  in  this  particular  call-  engaged  in  other  kinds  of  business. 

(6)  Different  Penalties  in  Different  Localities. — A  statute  is  not  uncon- 
stitutional in  prescribing  that  resident  owners  of  stock  found  running  at 
large  in  a  town  shall  pay  a  higher  penalty  than  nonresident  owners,  as  the 
Act  bears  alike  on  all  persons  within  a  defined  locality. 

Broadfoot  v.  FayetteviUe,  (1897)  121  N.  a  418,  28  a  R  515,  61  Am.  St.  Rep.  06ft 
39  L.  R.  A.  246. 

(7)  Making  Commission  of  Acts  Outside  Certain  Places  Crimes. —  Cer- 
tain statutes  provide  that  certain  acts,  viz.,  keeping  a  room,  or  occupying  a 
stand,  etc.,  with  books,  apparatus,  etc.,  for  recording  or  registering  bets 
or  wagers;  receiving,  registering,  and  recording  the  money  of  others,  bet  or 
wagered;  becoming  the  custodian,  etc.,  for  hire,  of  money  wagered;  pool 
selling,  etc.,  are  prohibited,  and  punishable  criminally  wherever  committed; 
that  a  person  who  bets  his  own  money  on  the  result  of  a  horse  race  is  not 
punishable  criminally,  wherever  he  bets  it;  and  that  an  individual  who 
records  a  wager  (his  own  or  that  of  some  one  else)  by  some  memorandum 
in  his  own  possession,  and  does  not  transfer  any  memorandum  or  token 
thereof,  shall  not  be  punishable  criminally  if  he  makes  that  record  on  the 
race  course,  but  may  be  punished  criminally  if  he  makes  it  elsewhere. 
It  was  held  that  these  Acts  do  not  deny  the  equal  protection  of  the  laws. 

New  York  v.  Bennett,  (1902)  113  Fed.  ever  he  may  be,  who  records  a  bet  or 
516,  wherein  the  court  said:  "Defend-  wager  in  any  other  place  than  the  race 
ant  contends  that  the  statutes  of  the  state  course,  is  subjected  to  the  same  punish- 
deny  the  equal  protection  of  the  laws,  ment.  No  one  who  merely  records  such 
because  they  punish  individuals  crimi-  bet  when  he  is  on  a  race  course  is  sub- 
naUy  for  acts  committed  in  one  place,  and  ject  to  any  punishment.  It  seems  pre- 
not  for  the  same  acts  committed  else-  posterous  to  hold  that  the  Fourteenth 
where.  In  the  multitudinous  authorities  Amendment  •  precludes  a  state  from  male- 
construing  the  amendment,  most  of  which  ing  the  commission  of  some  particular 
are  sited  in  the  briefs,  no  case  is  found  act  a  crime  if  committed  in  the  streets 
which  sustains  this  proposition,  or  which  of  a  crowded  city,  or  in  a  church,  or  a 
holds  that  the  state  may  not  differentiate  public  building,  or  on  navigable  waters, 
crimes  and  punishments  as  it  pleases,  so  or  on  the  seashore,  or  at  night,  and  no 
long  as  such  differentiation  is  not  [a  offense  if  committed  on  the  nighway  in 
discrimination]  against  a  class  of  persons  some  sparsely  settled  rural  district,  or  in 
by  reason  of  their  race,  or  color,  or  some  the  open  country,  or  on  non-navigable 
other  individual  distinction.  There  is  waters,  or  in  the  mountains,  or  by  day- 
nothing  of  that  sort  here.  No  class  it  light." 
discriminated  against.     Every  one,  who- 
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(8)  Imprisonment  UntU  Fine  and  Costs  Paid  Unless  Discharged. — 
A  statute  providing  that  "  where  a  convict  is  sentenced  to  imprisonment 
in  the  county  jail,  or  to  such  imprisonment  and  the  payment  of  a  fine,  or  the 
payment  of  a  fine,  he  shall  be  committed  to  jail,  there  to  remain  in  close 
confinement  for  the  full  time  specified  for. imprisonment  in  the  sentence  of 
the  court,  and  until  the  fine,  costs  and  jail  fees  be  paid  unless  discharged 
by  the  course  of  law,"  is  not  violative  of  the  Fourteenth  Amendment  as 
denying  the  equal  protection  of  the  law. 

Bm  p.  Mclnnis,  (1911)   98  Miss.  773,  54  So.  260. 

(9)  Class  of  Offenders  Specially  Provided  For. 

Embezzlement  by  guardians. —  A  stat-  who  shall  remove  any  intoxicating  liquors 

ute  provides  that  "whoever  embezzles  or  from  any   railroad  car,   vessel,   or  other 

fraudulently  converts  to  his  own  use,  or  vehicle  for  transportation,  at  any  place 

secretes  with  intent  to  embezzle  or  f  raudu-  other    than    the    usual    and    established 

lently   convert   to   his    own    use,   money,  stations,    wharves,    depots,    or    places   of 

goods,  or  property  delivered  to  him,   or  business  of  such  common  carrier,  within 

any  part  thereof,  which  may  be  the  sub-  some    incorporated    city   or   town    where 

.  ject  of  larceny,  shall  be  deemed  guilty  of  there  is  a  dispensary,  or  who  shall  aid  in 

larceny."    Under  this  statute  it  is  no  de-  or  consent  to  such  removal,  etc.,  shall  be 

-'  fense  to  an  indictment  that  the  act  is  in  subject  to  a  penalty,  denies  to  such  serv- 
violation  of  the  above  constitutional  pro-  ants,  agents,  and  employees  the  equal 
vision,  based  on  the  ground  that  a  special  protection  of  the  laws.  No  knowledge  on 
arrangement  is  imposed  for  a  class  of  .  the  part  of  such  servant,  agent,  or  em- 
offenders,  to  wit,  guardians  who  embezzle  ployee  that  it  is  intoxicating  liquor  is 
the  property  of  their  wards,  since  the  required.  Nor  does  it  make  any  difference 
operation  of  the  statute  is  alike  to  all  whether  the  liquor  be  intended  for  sale, 
persons  who  commit  the  offense.  State  v.  personal  use,  or  consumption,  in  any 
Whitehouse,  (1901)  95  Me.  179,  49  Atl.  other  way.  None  of  the  safeguards 
869.  thrown     around     every     other     criminal 

offense  exists.  The  only  qualification  is 
The  clause  in  a  state  dispensary  law  that  the  city  or  town  in  which  the  pack- 
providing  that  any  servant,  agent,  or  em-  age  is  has  no  dispensary.  This  is  dis- 
ployee  of  any  railroad  corporation,  or  of  crimination,  the  separation  of  a  class 
any  express  company,  or  of  any  persons,  from  the  whole  community,  and  singling 
corporations,  or  associations  doing  busi-  it  out  for  prosecution  and  punishment 
nets  in  this  state  as  common  carriers,  In  re  Langford,    (1893)    57   Fed.   573. 

(10)  Excessive  Punishment. —  A  sentence  of  fourteen  years  for  the  crime 
4nt  perjury  cannot  be  held  to  be  so  grossly  excessive  as  to  be  prohibited  by 
this  amendment  when  it  does  not  exceed  the  limit  prescribed  by  statute. 

Collins  v.  Johnston,  (1(915)  237  U.  S.  502,  36  S.  Ct.  649,  59  U.  S.  (L.  ecL)   1071. 

t.  Rage  Distinctions  and  Discriminations  (see  also  infra,  Relating  to 
Suffrage,  p.  966) — (1)  Exclusion  of  Negroes  from  Juries —  (a)  In  General. 
—  This  amendment  secures,  among  other  civil  rights,  to  colored  men,  when 
charged  with  criminal  offenses  against  a  state,  an  impartial  jury  trial,  by 
jurors  indifferently  selected  or  chosen  without  discrimination  against  such 
jurors  because  of  their  color.  Immunity  from  any  such  discrimination  is 
one  of  the  equal  rights  of  all  persons,  and  any  withholding  it  by  a  state  is  a 
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denial  of  the  equal  protection  of  the  laws,  within  the  meaning  of  the 
amendment. 


Bw  p.  Virginia,  (1879)  100  U.  S.  345, 
25  U.  S.  (L.  ed.)  676.  See  also  State  v. 
Joseph,  (1893)  45  La.  Ann.  905,  12  So. 
934;  Dixon  v.  State,  (1896)  74  Miss.  271, 
20  So.  839;  Bullock  t;.  State,  (1900)  65 
N.  J.  L.  557,  47  Atl.  62,  86  Am.  St.  Rep. 
66& 

"While  a  state*  consistently  with  the 
purposes  for  which  the  amendment  was 
adopted,  may  confine  the  selection  of 
jurors  to  males,  to  freeholders,  to  citizens, 
to  persons  within  certain  ages,  or  to  per- 
sons having  educational  qualifications, 
and  while  a  mixed  jury  in  a  particular 
case  is  not,  within  the  meaning  of  the 
Constitution,  always  or  absolutely  neces- 
sary to  the  enjoyment  of  the  equal  pro- 
tection of  the  laws,  and  therefore  an 
accused,  being  of  the  colored  race,  cannot 
claim  as  a  matter  of  right  that  his  race 
shall  be  represented  on  the  jury,  yet  a 
denial  to  the  citizens  of  the  African  race, 
because  of  their  color,  of  the  right  or 
privilege  accorded  to  white  citizens  of 
participating  as  jurors  in  the  adminis- 
tration of  justice  would  be  discrimination 
against  the  former  inconsistent  with  the 
amendment  and  within  the  power  of 
Congress,  by  appropriate  legislation,  to 
prevent."  Gibsbn  v.  Mississippi,  (1896) 
162  U.  S.  580,  16  S.  Ct.  904,  40  U.  S. 
(L.  ed.)   1075. 

Where  a  discrimination  has  been  made 
against  persons  because  of  race  or  color 
in  a  state  statute  or  in  any  action  of 
officials  thereunder,  in  selecting,  summon- 
ing or  empaneling  jurors,  any  person  of 
the  race  so  discriminated  against  who  is 
to  be  tried  on  a  criminal  charge  by  such 
jurors  may  by  proper  proceedings  duly 
taken  for  that  purpose  have  the  statute 
or  the  action  taken  thereunder  annulled 
by  the  court  as  being  a  denial  by  the 
stfite  to  the  person  so  being  tried  of  the 
equal  protection  of  the  laws  in  violation 
of  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States.  This 
rule  is  the  law  of  the  land  as  determined 
by  the  Supreme  Court  of  tire  United 
States  acting  within  its  judicial  power. 
Montgomery  v.  State,  (1908.)  56  Fla. 
97,  45  So.  879. 

The  exclusion  of  all  persons  of  the 
negro  race  from  a  grand  jury  which  finds 
an  indictment  against  a  negro,  where 
they  are  excluded  solely  because  of  their 
race  or  color,  denies  to  him  the  equal 
protection  of  the  laws.  State  v.  Peoples, 
(1902)    131  N.  C.  784,  42  9.  E.  814. 

A  West  Virginia  statute  providing  that 
**  all  white  male  persons  who  are  twenty- 


one  years  of  age;  and  who  are  citizens 
of  this  state,  shall  be  liable  to  serve  as 
jurors,  except  as  herein  provided,"  dis- 
criminating in  the  selection  of  jurors 
against  negroes  because  of  their  color, 
was  held  to  amount  to  a  denial  of  the 
equal  protection  of  the  laws  to  a  colored 
man  when  put  upon  trial  for  an  alleged 
offense  against  the  state.  Strauder  t\ 
West  Virginia,  (1879)  100  U.  S.  305, 
25  U.  &  (L.  ed.)  664,  reversing  State  o. 
Strauder,   (1877)    11  W.  Va.  746. 

In  Maryland,  prior  to  the  Act  of  1867, 
ch.  329,  the  sheriff  made  the  selection  of 
the  panel  after  the  common -law  method. 
The  legislature  deeming  it  wiBe  to  guard 
the  formation  of  juries  more  effectually 
against  personal  andt  political  influences, 
adopted  by  that  Act*  the  present  system, 
by  which  the  judges  of  the  Circuit  Court 
make  the  selection  from  certain  lists 
furnished  them.  First  a  given  number 
of  names  are  selected  and  from  that  num- 
ber the  forty-eight  are  drawn.  From 
the  forty-eight,  after  designating  one  of 
them  as  foreman,  twenty-two  are  selected 
to  constitute  the  grand  jury;  the  remain- 
ing twenty-five  constitute  the  petit  jury. 
One  list  is  made  from  the  tax-book  after 
each  general  election  next  before  the 
drawing  of  "the  white  male  taxable  in- 
habitants of  the  county,"  etc.;  all  the 
names  on  the  poll  books  of  the  districts 
of  the  county  returned  and  filed  in  the 
clerk's  office  likewise  after  the  general 
election,  next  before  the  drawing,  are 
contained  in  the  other  list.  From  the 
list  of  taxables  and  the  names  that  the 
pass-books  contain,  the  necessary  per- 
sons are  to  be  selected  impartially,  and 
the  selection  must  be  made  "  with  special 
reference  to  the  intelligence,  sobriety, 
and  integrity  of  such  persons,  and  without 
the  least  reference  to  their  political 
opinion."  Under  the  system  it  was  held 
that  there  is  no  unconstitutional  dis- 
crimination against  the  negro  race  in  the 
selection  of  jurors,  the  court  saying: 
"  The  question,  therefore,  is  whether  the 
confining  the  list  of  taxables  to  those 
only  who  are  white  persons,  taken  to- 
gether with  all  the  other  provisions  of 
the  law,  operates  as  an  obstacle  to  the 
free  selection  of  colored  persons  as  jurors. 
If  the  list  of  taxables  were  the  only 
source  from  which  jurors  could  be 
selected,  the  objection  would  be  well 
founded;  but  as  the  poll  books  are  like- 
wise furnished  on  which  the  white  taxa- 
bles also  appear  under  the  more  compre- 
hensive classification  of  voters,  together 
with  all  the  colored  voters  of  the  county, 
practically  the  distinction  appearing  on 
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the  list  of  taxables  is  merged  or  lost." 
Cooper  v.  State,  (1885)  64  Md.  46,  20 
Atl.  986. 

Where  it  was  shown,  on  a  motion  to 
quash  an  indictment  against  a  negro  be- 
cause no  negroes  were  selected  to  serve 
on  the  grand  jury,  and  that  there  was  a 
discrimination  against  the  negro  race, 
that  there  were  eight  hundred  and  fifty- 
nine  white  and  one  hundred  and  seventy- 


five  negro  electors  in  the  county,  and  that 
no  negroes  had  been  drawn  to  serve  on 
the  jury  for  eighteen  years,  and  the  com- 
missioners testified  that  they  had  selected 
jurors  whom  they  believed  to  be  qualified, 
and  it  was  not  discussed  whether  or  not 
negroes  should  serve,  a  finding  that 
negroes  were  not  unlawfully  excluded  was 
held  not  to  be  erroneous.  Eastling  v. 
State,  (1901)  69  Ark.  189,  62  S.  W.  584. 


A  statute  simply  providing  for  an  exercise  of  judgment  on  the  part  of  the 
jury  commissioners  in  attempting  to  secure  competent  jurors  of  proper 
qualifications,  is  valid. 


Franklin  v.  South  Carolina,  (1910) 
218  U.  S.  161,  30  S.  Ct.  640,  54  U.  S. 
(L.  ed.)  980,  the  court  saying:  "We  do 
not  think  there  is  anything  in  this  pro- 
vision of  the  statute  having  the  effect 
to  deny  rights  secured  by  the  Federal 
Constitution.  It  gives  to  the  jury  com- 
missioners the  right  to  select  electors  of 
good  moral  character,  such  as  they  may 


deem  qualified  to  serve  as  jurors,  being 
persons  of  sound  judgment  and  free  from 
all  legal  exceptions.  There  is  nothing  in 
this  statute  which  discriminates  against 
individuals  on  account  of  race  or  color 
or  previous  condition,  or  which  subjects 
such  persons  to  any  other  or  different 
treatment  than  other  electors  who  may 
be  qualified  to  serve  as  jurors." 


There  is  no  right  to  have  the  jury  composed  in  part  of  colored  men,  so  long 
as  in  the  selection  of  jurors  to  pass  upon  the  life,  liberty,  or  property  of  a 
colored  man,  there  has  been  no  exclusion  of  his  race,  and  no  discrimination 
against  them  because  of  their  color. 


Virginia  v.  Rives,  (1879)  100  U.  S.  322, 
26  U.  S.  (L.  ed.)  667.  See  also  Thomas 
v.  Texas,  (1909)  212  U.  S.  278,  29  S.  Ct. 
393,  63  U.  S.  (L.  ed.)  612;  County 
Judge's  Case,  (1878)  3  Hughes  (U.  S.) 
676,  30  Fed.  Cas.  No.  18,259;  State  v. 
Joseph,  (1893)  45  La.  Ann.  903,  12  So. 
934;  Cooper  v.  State,  (1885)  64  Md.  47, 
20  Atl.  986;  State  v.  Brown,  (1894)  119 
Mo.  636,  24  S.  W.  1027,  25  S.  W.  200; 
State  v.  Sloan,  (1887)  97  N.  C.  499,  2 
S.  E.  666;  Lawrence  r.  Com.,  (1886)  81 
Va.  484;  Cavitt  t\  State,  (1883)  15  Tex. 
App.  190;  State  v.  Smith,  (R.  I.  1916) 
93  Atl.  363. 

The  constitutional  guaranty  of  equal 
protection  of  the  laws  does  not  give  to 
any  person  a  right  to  a  jury  composed 
in  whole  or  in  part  of  his  own  or  of  any 
particular  race;  but  every  person  being 
tried  in  a  court  of  justice  is  entitled  to 
have  a  jury  selected  and  summoned  with- 
out illegal  discrimination  of  any  charac- 
ter. A  large  discretion  is  necessarily  al- 
lowed the  officers  charged  with  the  re- 
rnsible  duty  of  selecting  jurors.  This 
;retion  should  be  carefully  exercised 
so  as  to  aid  in  the  proper  administration 
of  the  law  by  securing  the  best  juries 
possible  without  illegal  discrimination 
against  any  citizen  of  the  state  qualified 
for  jury  duty  under  the  law.     Montgom- 


ery v.  State,    (1908)   66  Fla.  97,  46  So, 
879. 

Const.  U.  S.  Amend.  14,  $  1,  forbidding 
any  state  to  deny  to  any  person  the  equal 
protection  of  the  laws,  does  not  contem- 
plate any  other  restriction  upon  the  power 
of  the  state  to  prescribe  qualifications  of 
jurors,  except  to  inhibit  a  disqualification 
on  account  of  race  or  color,  and  does  not 
prohibit  the  indictment  and  trial  of  a 
negro  unless  the  jury  is  composed  in  part 
of  persons  of  his  own  race,  or  of  a  white 
person  unless  the  jury  is  composed  in 
part  of  persons  of  the  white  race.  Miller 
v.  Com.,  (1907)  127  Ky.  387,  105  S.  W. 
899. 

A  petit  jury  panel  will  not  be  set  aside 
on  the  ground  that  white  men  only  were 
selected,  where  it  was  not  shown  that  the 
officers  who  made  the  selection  excluded 
colored  persons  on  account  of  their  color. 
Bush  t;.  Kentucky,  (1882)  107  U.  S.  110, 
1  S.  Ct.  625,  27  U.  S.  (L.  ed.)  354;  State 
v.  Murray,  (1895)  47  La.  Ann.  1424,  17 
So.  832. 

No  negro  on  the  grand  jury. —  The  fact 
that  there  was  no  member  of  the  race  to 
which  the.  defendant  belongs  on  the  grand 
jury  that  found  the  bill  of  indictment 
against  him,  was  held  not  to  be  violative 
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of  the  Constitution  of  the  United  States 
unless  there  was  a  discrimination  against 
Mb  race  by  the  constitution,  statutes,  or 
laws  of  South  Carolina,  or  in  the  admin- 
istration thereof,  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
State  v.  Brownfield,  (1901)  60  S.  C. 
509,  39  S.  E.  2. 

Race  discrimination  in  the  organization 
of  a  grand  jury  makes  a  good  ground  of 
challenge.  Carter  v.  State,  (1898)  39 
Tex.  Crim.  352,  46  S.  W.  236,  48  S.  W. 
508. 


A  motion  in  arrest  of  judgment  on  the 
ground  that  the  defendant  is  a  negro, 
and  the  jury  commission  who  drew  the 
grand  jury  that  indicted  appellant,  and 
the  jury  that  tried  him  discriminated 
against  him  in  this,  the  said  jury  com- 
mission did  not  draw  a  negro  on  the  petit 
jury  and,  therefore,  he  was  discriminated 
against  in  violation  of  the  Fifteenth 
Amendment  to  the  Federal  Constitution 
of  the  United  States  of  America,  comes 
too  late  after  the  conviction.  Watts  v. 
State,  (1914)  75  Tex.  Crim.  330,  171 
S.  W.  202. 


When  a  state  officer,  in  violation  of  state  law,  undertakes  to  deprive  an 
accused  party  of  a  right  which  the  statute  law  affords  him,  it  ought  to  be 
presumed  that  that  court  will  redress  the  wrong.  If  the  accused  is  deprived 
of  the  right,  the  final  and  practical  denial  will  be  in  the  judicial  tribunal 
which  tries  the  case,  after  the  trial  has  commenced. 


Virginia  v.  Rives,  (1879)  100  U.  S. 
321,  25  U.  S.   (L.  ed.)   667. 

An  actual  discrimination  against  a 
negro,  on  account  of  his  race,  by  officers 
intrusted  with  the  duty  of  carrying  out 
the  law,  is  as  potential  in  creating  a  de- 
nial of  equality  of  rights  as  a  discrimi- 
nation made  by  law.  Tarrance  v.  Flor- 
ida, (1903)  188  U.  S.  520,  23  S.  Ct.  402, 
47  U.  S.  (L.  ed.)   572. 

Where  statutes  on  the  subject  of  selec- 
tion of  iurorB  do  not  discriminate,  and  do 
not  authorize  discrimination,  against  any 
person  for  jury  service  because 'of  race 
or  color,  if.  the  executive  officers  of  the 
courts  charged  with  the  duty  of  executing 
such  statutory  provisions,  deliberately,  in 
the  execution  thereof,  discriminate  against 
negroes  because  of  their  race  or  color,  it 
would  violate  the  provisions  of  the  Four- 
teenth Amendment  to  the  Federal  Consti- 
tution, and  would  render  their  action  null 
and  void  in  any  case  in  which  such  dis- 
crimination occurred.  Bonaparte  v.  State, 
(1913)   65  Fla.  287,  61  So.  633. 

A  motion  to  quash  an  indictment 
against  a  negro  should  be  sustained 
where  it  appears  that  names  of  negroes 
were  excluded  from  the  jury  box,  as  the 
trial  would  not  be  a  trial  by  an  impartial 
jury  but  would  deny  to  him  the  equal 


protection   of   the  laws,   that   protection 

which   it   accords  to  its   white  citizens. 

Farrow   v.   State,  (1908)    91    Misc.    509, 
45  So.  619. 

A  negro  on  trial  in  a  criminal  case  is 
not  deprived  of  the  rights  guaranteed  to 
him  under  the  United  States  Constitution 
because  no  colored  man  was  entered  on 
the  panel  returned  on  the  trial  of  the  de- 
fendant. Bullock  v.  State,  (1900)  65 
N.  J.  L.  557,  47  Atl.  62,  86  Am.  St.  Rep. 
668,  the  court  saying:  "This  provision 
relates  to  state  action  exclusively,  and 
was  designed  as  a  protection  against  acts 
of  the  state  and  not  the  acts  of  persons/' 

Where  jury  commissioners  intentionally 
excluded  negroes  in  the  selection  of  jurors 
to  serve  on  the  grand  jury,  it  was  held 
that  a  motion  to  quash  the  indictment  by 
a  negro  defendant  should  have  been 
granted,  as  the  constitutional  provision 
was  violated.  Collins  v.  State,  (Tex. 
Crim.  1900)  60  S.  W.  42;  Whitney  P. 
State,  (1900)  42  Tex.  Crim.  283,  59  S.  W. 
895;  Kipper  v.  State,  (1901)  42  Tex. 
Crim.  613,  62  S.  W.  420;  Leach  v.  State, 
(Tex.  Crim.  1901)  62  S.  W.  422;  New 
York  L.  Ins.  Co.  v.  Orlopp,  (1901)  25 
Tex.  Civ.  App.  284,  61  S.  W.  336;  Smith 
v.  State,  (1900)  42  Tex,  Crim.  220,  58 
S.  W.  97. 


When  a  state  statute  excludes  all  persons  other  than  white  men  from  service 
on  juries,  it  should  be  assumed,  in  the  absence  of  any  evidence  that  the 
selection  of  jurors  was  in  fact  made  without  discrimination  of  colored 
citizens  because  of  their  race,  thai  the  jury  commissioner  followed  the  stat- 
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utes  so  far  as  they  restricted  the  selection  of  grand  jurors  to  citizens  of  the 
white  race. 

Bush  t\  Kentucky,  (1882)  107  U.  S.  ding  any  state  to  deny  to  any  person  the 
122,  1  S1.  Ct.  625,  27  U.  S.  (L.  ed.)  354.  .  equal  protection  of  the  laws,  a  statute  ex- 
See  Com.  v.  Johnson,  (1880)   78  Ky.  509.      eluding  from  jury  service  persona  of  the 

negro    race   is   invalid.     Miller   v.   Com., 

Under  Const.  U.  S.  Amend.  14,  forbid-       (1907)   127  Ky.  387,  105  S.  W.  899. 

A  state  statute  enacted  prior  to  the  adoption  of  the  Fourteenth  and  Fifteenth 
Amendments,  providing  that  all  qualified  to  vote  at  the  general  election  shall 
be  liable  to  serve  as  jurors,  when  the  state  constitution  limited  the  right  to 
vote  to  free  white  male  citizens,  does  not  deny  to  colored  persons  the  equal 
protection  of  the  laws  by  excluding  colored  persons  from  jury  service,  as 
the  Fifteenth  Amendment  had  the  effect  in  law  to  remove  from  the  state 
constitution  that  provision  which  restricts  the  right  of  suffrage  to  the  white 
race.  Thenceforward,  the  statute  which  prescribed  the  qualifications  of 
jurors  was,  itself,  enlarged  in  its  operation,  so  as  to  embrace  all  who  by 
the  state  constitution,  as  modified  by  the  supreme  law  of  the  land,  were 
qualified  to  vote  at  a  general  election. 

Neal  x>.  Delaware,  (1680)  103  U.  S.  389,  26  U.  a  (L.  ed.)  667. 

(b)  Exclusion  Must  Be  Shown. —  The  equal  protection  of  the  laws  is  not 
denied  by  the  refusal  of  a  motion  to  quash  an  indictment  against  a  negro, 
found  by  a  grand  jury  composed  wholly  of  white  persons,  on  the  ground 
that  all  negroes,  although  constituting  four-fifths  of  the  population  and  of 
the  registered  voters  of  the  county,  were  excluded  on  account  of  their  race 
and  color,  when  there  was  no  offer  to  prove  the  allegations. 

Brownfield  v.   South  Carolina,    (1903)  Tex.  dim.  197,  63  S.  W.  879,  the  court 

189  U.  S.  426,  23  S.  Ct.  613,  47  U.  8.  saying:     "Irt  is  not  a  question  as  to  the 

(L.  ed.)   882.    See  also  Martin  v.  Texas,  right  of   a  negro  or  of  any  number    of 

(1906)   200  U.  S.  316,  26  S.  Ct.  338,  50  negroes  to  sit  on  a  grand  jury  that    the 

U.  S.  (L.  ed.)  497;  Smith  v.  Mississippi,  Fourteenth  Amendment  to  the  Constitu- 

(1896)    162  U.  S.  692,  16  S.  Ct.  900,  40  tion  was  intended  to  provide  for,  but   it 

U.  S.   (L.  ed.)   1082.  was  intended,  where  a  negro  was  on  trial, 

to    prevent    discrimination    against     the 

When  the  real  objection  is  that  a  grand  negro  race  in  the  formation  of  the  grand 

jury  is  so  made  up  as  to  exclude  persons  jury  which  presented  the  indictment ;    and 

of  the  race  of  the  accused  from  serving  in  only  in  case  negroes  are  intentionally  ex- 

that  capacity,  it  is  essential  to  aver  and  eluded   from   the  jury   is  he  denied    the 

prove  such  facts  as  established  the  con-  equal  protection  of  the  laws.    It  was  never 

tention.       Franklin    t>.    South    Carolina,  intended  by  the  Fourteenth  Amendment  to 

(1910)   218  U.  S.  161,  30  S.  Ot.  640,  54  guarantee  a  negro  defendant  a  full  negro 

U.  S.   (L.  ed.)   980.  grand  jury,  nor  to  guarantee  him  any  par- 
ticular number  of  grand  jurors;   but    it 

Burden  of  proof  on  party  alleging  dis-  was  intended  to  prevent  their  intentional 

crimination. —  Where  it   is   alleged  by  a  exclusion  from  the  grand  jury." 
negro  that  he  has  been  denied  the  equal 

protection  of  the  laws  on  account  of  dis-  There  is  no  constitutional  provision  re- 
crimination against  negroes  in  the  im-  quiring  negroes  to  be  drawn  or  serve  as 
paneling  of  the  grand  jury,  the  burden  jurors  upon  the  trial  of  negroes,  nor  has  a 
of  establishing  such  discrimination  is  on  negro  any  constitutional  right  to  demand 
the  negro.     Whitney  v.  State,   ( 1901 )   43  negroes  upon  his  jury.    The  evidence  upon 
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the  trial  upon  ah  issue  whether  jury  com-  defendant  and  against  his  race  in  the  se- 

missioners  purposely  and  intentionally  re-  lection  of  a  grand  and  petit  jury.    Parker 

fuse  to  select  any  persons  of  African  de-  v.   State,    (Tex.   Crim.    1901)    66  S.   W. 

scent  must  show  that  there  has  been  an  1066. 
intentional  discrimination  against  a  negro 


(c)  Must  Be  Given  Opportunity  to  Prove  Exclusion —  When  a  defendant  of 
the  negro  race  has  duly  and  distinctly  alleged,  in  the  motion  to  quash  an 
indictment,  that  all  persons  of  the  African  race  were  excluded  because  of 
their  race  and  color  from  the  grand  jury  which  found  the  indictment,  and 
has  asked  leave  of  the  court  to  introduce  witnesses,  and  has  offered  to  intro- 
duce witnesses  to  prove  and  sustain  that  allegation,  he  has  been  denied  the 
equal  protection  of  the  law  by  the  refusal  of  the  court  to  hear  any  evidence 
upon  the  subject  and  the  overruling  of  the  motion  without  investigating 
whether  the  allegation  was  true  or  false. 

Carter  v.  Texas,  ( 1900)   177  U.  S.  448,  ure,  whether  members  of  his  race  legally 

20   S.   Ct.    687,   44   U.   S.    (L.   ed.)    839,  qualified  to  serve  as  jurors  have  been  un- 

wherein  the  court  said :     "  Whenever  by  lawfully  discriminated  against  by  officers 

any  action  of  a  state,  whether  through  its  in  selecting  the  jury  for  his  trial  so  as  to 

legislature,  through  its  courts,  or  through  deny  to  him  the  equal  protection  of  the 

its  executive  or  administrative  officers,  all  laws.     Haynes  v.  State,   (1916)    71  Fla. 

persons  of  the  African  race  are  excluded,  585,  72  So.  180. 
solely  because  of  their  race  or  color,  from 

serving  as  grand  jurors  in  the  criminal  Under  Ky.  Criminal  Code  Prac,  section 

prosecution   of  a   person   of   the   African  281,  providing  that  decisions  upon  chal- 

race,  the  equal  protection  of  the  laws  is  lenges  to  the  panel,  and  for  cause,  upon 

denied  to  him,  contrary  to  the  Fourteenth  motions  to  set  aside  an  indictment,  and 

Amendment   of   the   Constitution    of   the  upon  motions  for  new  trial  shall  not  be 

United  States."    Reversing  (1898)  39  Tex.  subject  to  exception,  the  court  of  appeals 

Crim.  345,  46  S.  W.  236,  48  S.  W.  508.  cannot    review    the    ruling   of   a    circuit 

court  on  a  motion  to  quash  an  indict- 
Under  the  controlling  organic  provi-  ment  because  of  discrimination  against 
si  on  a  a  person  accused  of  crime  is  not  persons  of  color  in  the  selection  of  the 
entitled  to  have  members^  of  his  race  se-  grand  jury,  in  violation  of  Const.  U.  S. 
lected  as  jurors  for  his  "trial.  But  the  Amend.  14,  section  1,  forbidding  any  state 
fundamental  law  secures  to  him  the  right  to  deny  to  any  person  the  equal  protec- 
to  have  it  duly  ascertained  and  deter-  tion  of  the  laws.  Miller  v.  Com.,  (1907) 
mined  by  timely  and  appropriate  proced-  127  Ky.  387,  105  S.  W.  800. 

(d)  Sufficiency  of  Allegations  of  Exclusion.— The  allegation  that  colored 
citizens  were  excluded  from  service  on  the  jury,  and  that  only  white  citi- 
zens were  selected,  was  held  too  vague  and  indefinite  to  constitute  the  basis 
of  an  inquiry  by  the  court  whether  the  sheriff  had  not  disobeyed  its  order  by 
selecting  and  summoning  petit  jurors  with  intent  to  discriminate  against 
the  race  of  the  accused. 

Bush  v.  Kentucky,    (1882)    107  U.  S.  their  race,  in  selecting  the  list  of  names 

117,  1  8.  Ct.  625,  27  U.  S.  (L.  ed.)  354w  for  jury  duty,  cannot  be  sustained  on  an 

affidavit  stating  that  the  facts  set  up  in 

Affidavit  on  information  and  belief. —  the  motion  were  true  "to  their  best 
A  motion  to  quash  an  indictment  for  the  knowledge,  information  and  belief."  Tar- 
reason  that  the  commissioners  discrimi-  ranee  v.  Florida,  (1903)  188  U.  S.  521, 
nated  against  all  negroes  on  account  of  23  S.  Ct.  402,  47  U.  S.   (L.  ed.)  672. 
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(2)  Separate  Schools  for  White  and  Colored  Children. —  State  statutes 
providing  for  the  education  of  white  and  colored  children  in  separate 
schools  are  valid. 


Per  Clifford,  J.,  concurring  in  Hall  v. 
De  Cuir,  (1877)  95  U.  S.  504,  24  U.  S. 
(L.  ed.)  547.  See  also  the  following 
cases:  Bertonneau  v.  Board  of  Directors, 
(1878)  3  Woods  (U.  S.)  177,  3  Fed. 
Cas.  No.  1.361;  Union  County  Ct.  t?. 
Robinson,  (1871)  £7  Ark.  116;  State  t>. 
Gray,  (1883)  93  Ind.  303;  State  v.  Grubb, 
(1882)  86  Ind.  213;  Cory  v.  Carter, 
(1874)  48  Ind.  327;  Reynolds  v.  Board 
of  Education,  (1903)  66  Kan.  672,  72 
Pac.  274;  Board  of  Education  v.  Tinnon, 
(1881)  26  Kan.  1;  Chesapeake,  etc.,  R. 
Co.  i>.  Com.,  (Ky.  1899)  51  S.  W.  160; 
People  17.  Board  of  Education,  (I860)  16 
Mich.  400;  Chrisman  v.  Brookhaven, 
(1892)  70  Miss.  477,  12  So.  458;  Lehew 
v.  Brummell,  (1890)  103  Mo.  546,  15 
S.  W.  765,  23  Am.  St.  Rep.  895,  11  L. 
R.  A.  828;  People  v.  Easton,  (1872)  13 
Abb.  Pr.  N*.  S.  (N.  Y.)  159;  Dallas  v. 
Fosdick,  (1896)  40  How.  Pr.  (N.  Y.) 
249;  People  v.  Gallagher,  (1883)  93 
N.  Y.  438,  affirming  (1882)  11  Abb.  N. 
Cas.  (N.  Y.)  187;  Puitt  i?.  Gaston 
County,  (1886)  94  N.  C.  709  i  State  v. 
Board  of  Education,  (1876)  7  Ohio  Dec. 
(Reprint)  129,  1  Cine.  L.  Bui.  139;  State 
v.  McCann,  (1871)  21  Ohio  St.  203; 
Martin  v.  Board  of  Education,  (1896) 
42  W.  Va.  514,  26  S.  E.  348. 

Separate  education  of  white  and  colored 
children  does  not  deny  to  the  colored 
children  the  equal  protection  of  the  laws, 
if  there  is  a  school  in  the  district  for 
the  education  of  colored  children  afford- 
ing the  same  educational  advantages  as 
are  afforded  at  the  white  school.  But 
if  the  colored  school  is  so  remote  from 
the  residence  of  a  colored  child  that  he 
could  not  attend  it  without  going  an 
unreasonable  and  oppressive  distance,  and 
he  is  thus  placed  at  a  material  disad- 
vantage with  his  white  neighbor,  then 
he  is  entitled  to  admission  in  the  white 
school,  and  his  exclusion  therefrom  is 
a  denial  .and  a  deprivation  of  his  consti- 
tutional right.  IL  S.  v.  Buntin,  (1882) 
10  Fed.  735. 

When  there  exists  a  law  providing  for 
the  education  of  colored  children  in  sep- 
arate schools,  such  children  may  be. ex- 
cluded from  the  schools  established  for 
white  children,  but  unless  such  separate 
schools  are  in  fact  maintained,  all 
children  of  the  school  district,  whether 
white  or  black,  have  a  right  to  become 
pupils  in  any  school  organized  under 
the  laws  of  the  state.  Ward  v.  Flood, 
(1874)   48  Cal.  36. 


A  statute  which  prescribed  the  duties 
of  school  directors,  and  directed  that  they 
should  not  make  any  distinction  on  ac- 
count of  race  or  color  in  expending  the 
public  money,  is  in  harmony  with  the 
spirit  of  the  Fourteenth  Amendment  of 
the  United  States  Constitution,  and 
school  directors  cannot  deny  a  colored 
child  admission  on  account  of  his  color 
to  the  common  school  established  for  the 
separate  instruction  of  white  children, 
and  assign  him  to  a  department  of  the 
school  established  by  them  in  an  adjacent 
building  for  the  separate  instruction  of 
the  negro  race.  Kaine  v.  Com.,  (1882) 
101  Pa.  St.  490. 

Section  50  of  the  Nevada  School  Law 
(Stat.  1867,  p.  95)  which  provided  that 
negroes  shall  not  be  admitted  into  the 
public  schools,  but  the  board  of  trustees 
may  establish  a  separate  school  for  their 
education,  and  use  the  public  school  funds 
for  the  support  of  the  same,  was  held  to 
be  unconstitutional  in  so  far  as  it  ex- 
cludes negroes  from  the  schools.  State 
1?.  Duffy,  (1872)  7  Nev.  342,  wherein  the 
court  said  that  while  school  trustees  can- 
not legally  deny  to  any  negro  resident 
person  of  proper  age  an  equal  participa- 
tion in  the  benefits  of  the  common 
schools,  yet  it  is  entirely  within  their 
power  to  send  all  blacks  to  one  school 
and  all  whites  to  another;  or,  in  other 
words,  to  make  such  classification,  whether 
based  on  age,  sex,  race,  or  any  other  ex- 
istent condition  as  may  seem  to  them 
best. 

Establishment  of.  one  agricultural  high 
school. —  A  state  '  act  which  provides 
"that  it  shall  be  lawful  for  the  county 
school  board  of  any  county  in  the  state 
to  establish  one  agricultural  high  school 
in  the  county  for  the  purpose  of  instruct- 
ing the  white  youth  of  the  county  in 
high  school  branches,  theoretical  and 
practical  agriculture,  and  in  such  other 
branches  as  the  board  hereinafter  pro- 
vided for  may  make  a  part  of  its  curric- 
ulum," and  further  provides  that  the 
board  of  supervisors  of  any  county,  where 
an  agricultural  high  school  has  been 
established  by  the  county  school  board, 
shall  have  the  power,  if  necessary,  to  levy 
a  tax  on  the  taxable  property,  is  in  vio- 
lation of  the  clause  that  no  state  shall 
deny  to  any  person  the  equal  protection 
of  the  laws.  McFarland  9.  Goins,  (1909) 
96  Miss.  67,  50  Sa  49*. 


Ambnd.  XIV,  sec.  1]  CONSTITUTION  957 

(3)  As  to  a  Corporate  Educational  Institution. — A  statute  prohibiting 
the  teaching  of  white  and  negro  pupils  in  the  same  school,  as  applied  to  a 
corporate  educational  institution,  does  not  deny  any  rights  guaranteed  by 
the  Fourteenth  Amendment. 

Berea  College  v.  Kentucky,  (1908)  211  the  citizen  has.  •  •  *  It  may  be 
U.  S.  45,  29  S.  Ct.  33,  53  U.  S.  (L.  ed.)  said  that  the  Court  of  Appeals  sustained 
81,  wherein  the  court  said:  "In  creat-  the  validity  of  this  section  of  the  stat- 
ing a  corporation  a  .state  may  withhold  ute,  both  against  individuals  and  cor- 
powers  which  may  be  exercised  by  and  porations.  It  ruled  that  the  legislation 
cannot  be  denied  to  an  individual.  It  is  was  within  the  power  of  the  state,  and 
under  no  obligation  to  treat  both  alike.  that  the  state  might  rightfully  thus  re- 
in granting  corporate  powers  the  legis-  strain  all  individuals,  corporations  and 
lature  may  deem  that  the  best  interests  associations.  But  it  is  unnecessary  for- 
of  the  state  would  be  subserved  by  some  us  to  consider  anything  more  than  the 
restriction,  and  the  corporation  may  not  question  of  its  validity  as  applied  to 
plead'  that  in  spite  of  the  restriction  corporations." 
it  has  more   or  greater   powers   because 

(4)  Suspending  High  School  for  Colored  Children. — The  action  of  a 
local  board  of  education  in  suspending  temporarily  and  for  economic 
reasons  a  high  school  for  colored  children  is  not  a  sufficient  reason  why  the 
board  should  be  restrained  by  injunction  from  maintaining  an  existing  high 
school  for  white  children,  when  the  evidence  in  the  record  would  not  permit 
a  finding  that  it  had  proceeded  in  bad  faith,  or  had  abused  the  discretion 
with  which  it  was  invested  by  the  statute  under  which  it  had  proceeded,  or 
had  acted  in  hostility  to  the  colored  race. 

Cumming  v.   Richmond   County   Board  belonging   to   the  respective  states,  and 

of  Education,   (1899)    175  U.  S.  546,  20  any  interference  on  the  part  of  federal 

S.  Ct.  197,  44  U.  S.  (L.  ed.)  262,  wherein  authority  with  the  management  of  such 

the  court  said  that  while  "  the  benefits  schools  cannot  be  justified  except  in  the 

and  burdens  of  public  taxation  must  be  case  of  a  clear  and  unmistakable  disre- 

shared  by  citizens  without  discrimination  gard  of  rights  secured  by  the  supreme  law 

against  any  class  on  account  of  their  race,  of  the  land."    Affirming  Board  of  Educa- 

the   education   of  the   people  in   schools  tion  v.  Cumming,    (1898)    193  Ga.  641, 

maintained  by  state  taxation  is  a  matter  29  Si  E.  488. 

(5)  Distribution  of  School  Fund  Between  White  and  Colored  Races. — 
Statutes  authorize  a  municipal  corporation  to  establish  two  school  systems 
in  the  city,  the  schools  for  white  children  being  supported  by  the  taxes 
collected  from  the  white  people,  and  the  schools  for  the  colored  children 
being  supported  by  the  taxes  collected  from  the  colored  people,  and  author- 
ize the  issue  of  bonds  for  the  building  of  public  school  houses  to  be  used 
exclusively  by  white  children,  the  law  providing  that  only  white  people  and 
their  property  should  be  taxed  to  pay  these  bonds  and  the  accruing  interest 
thereon.  Such  a  school  system  denies  to  colored  children  the  equal  protec- 
tion of  the  laws,  when  the  practical  result  of  this  discrimination  against  the 
colored  children  in  the  distribution  of  the  school  fund  raised  by  taxation 
has  been  to  give  the  white  children  two  excellent  school  houses,  excellent 
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school  facilities,  eighteen  teachers,  and  a  school  session  of  nine  to  ten 
months  in  a  year,  and  on  the  other  hand  the  colored  children  had  only  one 
inferior  school  house,  three  teachers,  school  facilities  of  every  kind  very 
inferior  to  those  of  the  white  children,  and  a  school  session  of  about  three 
months  in  each  year. 


daybrook  t>.  Owensboro,  (1883)  16 
Fed.  207,  (1884)  23  Fed.  634.  See  also 
Davenport  v.  Cloverport,   (1S96)   72  Fed. 

Where  the  state  divides  its  school  fund 
equally  among  all  the  children  of  the 
state,  white  and  colored,  providing  fur- 
ther support  for  the  schools  by  the  taxa- 
tion of  property  owned  by  white  persons 
to  be  used  for  the  support  of  schools  for 
white  children  and  taxation  of  property 
owned  by  colored  persons  for  the  support 
of  schools  for  colored  children,  it  does  not 
violate  Const.  U.  S.  Amend.  14,  by  dis- 
criminating between  the  races.  Crosby  v. 
Mayfield,  (1909)  133  Ky.  215,  117  S.  W. 
316. 

A  Kentucky  Act,  entitled  "An  Act  to 
establish  a  uniform  system  of  common 
schools  for  the  colored  children  of  this 
commonwealth/'  was  held  to  be  uncon- 
stitutional   since   negro    children    of    the 


state  were  excluded  by  implication  from 
any  share  of  the  proceeds  of  the  common 
school  fund  which  the  Constitution  set 
apart,  also  from  the  tax  levied  annually 
on  the  property  of  white  peisons  for  the 
purposes  of  schools.  Dawson  c.  Lee 
(1385)  83  Ky.  49.  See  Marshall  r.  Dono- 
van,  (1874)    10  Bush   (Ky.)   681. 

A  North  Carolina  statute  allowing  the 
assessment  on  the  polls  of  one  color  and 
on  property  owned  by  persons  of  the 
same  race,  exclusively  to  be  applied  to  the 
education  of  the  children  of  that  race, 
discriminates  between  the  races  by  allow- 
ing the  tax  paid  by  one  to  be  applied 
exclusively  to  the  education  of  that  race, 
and  is  therefore  unconstitutional;  but  it 
does  not  apply  to  a  law  requiring  the  two 
races  to  be  educated  in  separate  schools 
under  equal  advantages,  nor  to  prohibi- 
tions against  marriages  between  the  races. 
Puitt  v.  Gaston  County,  (1886)  94  N.  C. 
709. 


(6)  Separate  Coaches  for  White  and  Colored  Races. — A  state'  statute 
which  provides  for  separate  railway  carriages  for  the  white  and  colored 
races  does  not  deny  the  equal  protection  of  the  law. 


Plessy  t\  Ferguson,  (1896)  163  U.  S. 
640,  wherein  the  court  said:  "The  ob- 
ject of  this  amendment  was  undoubtedly 
to  enforce  the  absolute  equality  of  the  two 
races  before  the  law,  but  in  the  nature  of 
things  it  could  not  have  been  intended  to 
abolish  distinctions  based  upon  color,  or 
to  enforce  social  as  distinguished  from 
political  equality,  or  a  commingling  of 
the  two  races  upon  terms  unsatisfactory 
to  either.  Laws  permitting,  and  even  re- 
quiring, their  separation  in  places  where 
they  are  liable  to  be  brought  into  contact 
do  not  necessarily  imply  the  inferiority  of 
either  race  to  the  other,  and  have  been 
generally,  if  not  universally,  recognized 
as  within  the  competency  of  the  state 
legislatures  in  the  exercise  of  their  police 
power."  See  also  McCabe  p.  Atchison, 
etc,  R  Co.,  (1914)  236  U.  S.  161,  35  S. 
Ct.  69,  69  U.  S.  (L.  ed.)  169;  U.  S.  v. 
Dodge,  (1877)  1  Tex.  L.  J.  47,  25  Fed. 
Cas.  No.  14,976;  Ohio  Valley  Ry.'s  Re- 
ceiver v.  Lander,  (1898)  104  Ky.  431,  47 
S.  W.  344,  882;  Chesapeake,  etc,  R.  Co. 
r.  Com.,  (Ky.  1899)  51  S.  \V.  160;  Chil- 
ton -fc.St.  Louis,  etc.*  R.  Co.,  (1893) 
114  Mo.  88,  21   S.  W.  457,  19  L.   R.  A. 


269;  Chesapeake,  etc,  R.  Co.  v.  Wells, 
(1887)  85  Tenn.  613,  4  S.  W.  5;  Smith 
v.  Chamberlain,  (1692)  38  S.  C.  520,  17 
S.  E.  371,  19  L.  R,  A.  710. 

Equal  accommodation  for  colored  peo- 
ple.—  This  amendment  secures  to  colored 
people  equal  accommodations  in  public 
conveyances.  While  social  rights  and 
privileges  are  not  within  the  protection  of 
this  amendment,  the  rights  and  privileges 
to  be  afforded  to  passengers  in  public 
conveyances  are  not  within  that  class. 
Coger  v.  North  Western  Union  Packet 
Co.,  (1873)  37  la.  156.  See  also  Houck 
t\  Southern  Pac  R.  Co.,  (1888)  38  Fed. 
226. 

.A  Kentucky  statute  which  requires 
railroads  to  provide  separate  accommoda- 
tions for  white  and  colored  passengers, 
but  makes  no  discrimination  in  favor  of 
white  passengers,  since  any  discrimination 
in  the  quality,  conveniences,  or  accom- 
modations in  the  cars  or  compartments 
set  apart  for  white  and  colored  persons 
is  prohibited,  does  not  deny  to  colored 
people  the  equal   protection  of  the  lava. 
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Anderson  v.  Louisville,  etc,  R.  Co.,  (1894)  A   United   States    court   cannot   take 

62  Fed.  48.  jurisdiction   of  an   action  brought  by  a 

colored  person  against  a  railroad  company 
Separate  accommodation!  on  street  cart.  for  an  alleged  deprivation  of  accommoda- 
—  A  Louisiana  statute  providing  "  that  tions  equal  to  those  given  to  white  peo- 
all  street  railway  companies  carrying  pas-  pie,  when  there  is  no  law  of  the  state 
sengers  in  their  cars  in  this  state  shall  justifying  the  action  of  the  company.  If 
provide  equal  but  separate  accominoda-  the  courts  of  the  state  shall  sustain  as 
tions  for  the  white  and  colored  races  by  legal  this  discrimination  on  account  of 
providing  two  or  more  cars,  or  by  divid-  race  and  color,  the  plaintiff  and  others 
ing  their  cars  by  wooden  or  wire  screen  of  like  condition  are  not  without  remedy, 
partitions,  so  as  to  secure  separate  ac-  but  may  have  the  question  passed  upon 
commodations  for  the  white  and  colored  by  the  Supreme  Court.  Smoot  c.  Ken- 
races,"  was  within  the  power  of  legis-  tucky  Cent.  R.  Co.,  (1882)  13  Fed.  341. 
lation.  State  v.  Pearson,  (1903)  110  La. 
391,  34  So.  575. 

(7)  Limiting  Pullman  Cars  to  Use  of  One  Race. — A  separate  coach  law 
which  provides  that  nothing  in  the  Act  shall  be  construed  to  prevent  railway 
companies  "  from  hauling  sleeping  cars,  dining  or  chair  cars  attached  to 
their  trains,  to  be  used  exclusively  by  either  white  or  negro  passengers, 
separately  but  not  jointly/ '  is  invalid  and  cannot  be  sustained  on  the  con- 
tention that  as  such  cars  are,  comparatively  speaking,  luxuries  and  that  it  is 
competent  for  the  legislature  to  take  into  consideration  the  limited  demand 
for  such  accommodations  by  the  one  race  as  compared  with  the  demand  on 
the  part  of  the  other. 

McCabe  t\  Atchison,  etc.,  R.  Co.,  (1914)  235  U.  S.  151,  35  S.  Ct.  69,  59  U.  S. 
(L.  ed.)  169. 

(8)  Prohibiting  Marriage  of  White  with  Colored  Person. — A  state  law 
forbidding  any  white  or  colored  person  from  marrying  a  person  of  the  oppo- 
site color,  and  declaring  such  marriage  void,  does  not  deny  the  equal  pro- 
tection of  the  laws. 

Exp.  Kinney,  (1879)  3  Hughes  (U.  8.)  Ark.  67,  31  S.  W.  977;  Green  v.  State, 

9,  14  Fed.  Oas.  No.  7,825.    See  also  State  (1877)   58  Ala.  191,  overriding  Burns  v. 

v.   Tutty,    (1890)    41   Fed.   753;    Em  rel.  State,   (1872)   48  Ala.  195;  State  t?.  Gib- 

Hobbs,   (1871)    1  Woods   (U.  S.)   537,  12  son,   (1871)   36  Ind.  389;  Lonas  V.  State, 

Fed.    Cas.    No.    6,550;    Ex   p.    Francois,  (1871)   3  Heisk.   (Tenn.)  287;  Frasher  v. 

(1879)  3  Woods  (U.  S.)  367,  9  Fed.  Cas.  State,   (1877)    3  Tex.  App.  263,  affirmed 

No.   5,047;    Dodson  t>.   State,    (1895)    61  (1880)  9  Tex.  App.  145. 

"    (9)  Exclusion  of  Negroes  from  Homestead  Law. — A  state  homestead 
law  is  unconstitutional  in  so  far  as  it  excludes  negroes  from  its  benefits. 

Custard  v.  Poston,  (Ky.  1&86)  1  S.  W.  434,  following  Eubank  v.  Eubank,  (1885) 
7  Ky.  L.  Rep.  295. 

(10)  Imposing  Heavier  Punishments  for  Inter-racial  Offenses. —  State 
statutes,  prohibiting  the  offense  of  adultery  and  fornication,  do  not  deny 
the  equal  protection  of  the  laws  by  imposing  a  heavier  penalty  when  the  two 
s$xes  are  of  different  races  than  when  the  two  sexes  are  of  the  same  race, 
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Whatever  discrimination  is  made  in  the  punishment  prescribed  is  directed 
against  the  offense  designated,  and  not  against  the  person  of  any  particular 
color  or  race. 

Pace  v.  Alabama,  (1882)  106  U.  S.  585,  istration  of  criminal  justice  he  shall  not 

1  S.  Ct.  637,  27  U.  S.  (L.  ed.)  207,  wherein  be  subjected,  for  the  same  offense,  to  any 

the  court  said:    "Equality  of  protection  greater  or  different  punishment."    Affirm- 

under  the  laws  implies  not  only  accessi-  ing   (1881)   69  Ala.  231.     See  also  Green 

bility  by  each  one,  whatever  his  race,  on  v.  State,    (1877)    58  Ala.   190,  overrvUng 

the  same  terms  with  others  to  the  courts  Burns  t?.  State,  (1872)  48  Ala.  195;  Ford 

of  the  country  for  the  security  of  his  per-  v.  State,  (1875)   63  Ala.  150. 
son  and  property,  but  that  in  the  admin- 

(11)  Bastardy  Law  Relating  Only  to  White  Women. — A  statute  pro- 
vides that  any  magistrate,  upon  receiving  information  that  "  any  white 
woman  "  has  given  birth  to  an  illegitimate  child,  "  may  issue  his  warrant  " 
for  her  apprehension,  and  when  she  is  brought  before  him,  "  require  her  to 
give  security  to  indemnify  the  county  from  any  charge  that  may  accrue  by 
means  of  such  child,  and  upon  neglect  or  refusal  shall  commit  her  to  the 
custody  of  the  sheriff  of  the  county,  to  be  by  him  kept  until  she  shall  give 
such  security."  But  if  she  discloses  on  oath  the  father  of  the  child,  then 
it  is  made  the  duty  of  the  magistrate  "  to  discharge  her,"  and  to  cause  the 
father  to  be  arrested  and  "  to  give  security  in  the  sum  of  eighty  dollars  to 
indemnify  the  county  from  all  charges  that  may  arise  from  the  maintenance 
of  the  child."  By  another  section,  every  constable  who  may  have  knowledge 
of  "  any  white  woman  "  having' an  illegitimate  child  is  required  "  to  give 
information  thereof  to  some  justice  of  the  peace  of  the  county."  Proceed- 
ings are  thereupon  had  against  the  person  charged  with  being  the  father. 
Such  a  statute  does  not  deny  to  any  one  the  equal  protection  of  the  laws. 

Plunkard  t>.  State,  (1887)  67  Md.  370,  contended  that  there  is  discrimination 
10  AtL  225,  309,  in  which  case  the  court  against  them  because  they  are  not  em- 
said  :  "As  between  fathers,  whether  white  braced  in  the  terms  of  a  penal  statute  or 
or  colored,  no  distinction  whatever  is  of  such  a  law  as  this.  Nor  do  we  per- 
made,  and  how  can  the  fact  that  the  law  ceive  how  the  white  mother  can  be  said  to 
does  not  extend  td  negro  or  colored  be  discriminated  against  by  a  law,  all  the 
mothers  be  regarded  as  a  denial  to  them  burthens  of  which  she  can  escape  by  her 
of  the  '  equal  protection  of  the  laws/  as  own  voluntary  act  of  simply  disclosing  the 
these  terms  have  been  denned  by  the  au-  father  of  her  child,  whether  he  be  white 
thorities   cited?      It    surely    will   not   be  or  colored." 

(12)  Legitimating  Offspring  of  Slave  Marriages. —  It  is  said  to  be 
within  the  power  of  the  state  to  make  just  discrimination  as  to  what  class  of 
persons  may  inherit  and  it  has  been  held  in  Tennessee  that  the  state  may 
pass  laws  legitimating  the  offspring  of  slave  marriages  where  the  parents 
lived  in  that  state  as  husband  and  wife  while  in  a  state  of  slavery,  and  also 
applying  to  the  children  of  former  slaves  where  the  parents  lived  in  another 
state  as  husband  and  wife  and  removed  to  Tennessee.  "  There  is  no  unjust 
discrimination  in  this.    The  issue  of  these  slave  marriages  could  not  inherit 
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at  all  under  their  former  status,  and  cases  of  this  kind  are  similar  to  stat- 
utes of  legitimation  and  adoption  whereby  persons  may  inherit  property.' 9 
Napier  t?.  Church,  (1915)    132  Tenn.  Ill,  177  S.  W.  ©6. 

(13)  Statutes  and  Ordinances  Directed  Against  Chinese  —  (a)  Mode  of 
Enforcing  Unobjectionable  Ordinance. —  To  the  contention  that  a  statute  pro- 
hibiting the  exposure  of  gambling  tables  in  a  room  protected  in  any  manner 
to  make  it  difficult  of  access  or  ingress  to  police  officers  or  the  visiting  of 
such  a  room  was  unconstitutional  because  it  was  enforced  against  Chinese 
only,  the  court  said:  "  The  averment  in  the  case  at  bar  is  that  the  ordi- 
nance is  enforced  *  solely  and  exclusively  against  persons  of  the  Chinese 
race  and  not  otherwise/  There  is  no  averment  that  the  conditions  and 
practices  to  which  the  ordinance  was  directed  did  not  exist  exclusively 
among  the  Chinese,  or  that  there  were  other  offenders  against  the  ordi- 
nance than  the  Chinese  as  to  whom  it  was  not  enforced.  No  latitude  of 
intention  should  be  indulged  in  a  case  like  this.  There  should  be  certainty 
to  every  intent.  Plaintiff  in  error  seeks  to  set  aside  a  criminal  law  of  the 
state,  not  on  the  ground  that  it  is  unconstitutional  on  its  face,  not  that  it  is 
discriminatory  in  tendency  and  ultimate  actual  operation  as  the  ordinance 
was  which  was  passed  on  in  the  Yick  Wo  case,  but  that  it  was  made  so  by 
the  manner  of  its  administration.  This  is  a  matter  of  proof,  and  no  fact 
should  be  omitted  to  make  it  out  completely,  when  the  power  of  a  federal 
court  is  invoked  to  interfere  with  the  course  of  criminal  justice  of  a  state." 

Ah  Sin  v.  Wittman,  (1005)   108  U.  8.  507,  26  a  Ct.  756,  40  U.  S.  (L.  ed.)   1142. 

(b)  Excluding  Women  from  Chinese  Hotels. — A  proposed  bill  making  it  a 

criminal  offense  for  any  woman  under  the  age  twenty-one  years  to  enter  a 

hotel  or  restaurant  conducted  by  Chinese,  or  to  be  served  with  food  or  drink 

therein,  or  for  the  proprietor  of  any  such  hotel  or  restaurant  to  admit 

thereto  a  woman  under  the  age  of  twenty-one  years,  or  to  serve  her  with 

food  or  drink  therein,  would  be  invalid. 

In  re  Opinion  of  Justices,  (1011)  207  Mass.  601,  04  N.  E.  558,  34  L.  R.  A.  (N.  &) 
604. 

(c)  Regulating  Laundries — aa.  Prohibiting  at  Certain  Hours  Within  Pre- 
scribed Limits. — A  municipal  ordinance  which  prohibits  the  carrying  on  of 
the  business  of  washing  and  ironing  clothes  during  certain  hours  of  the 
night,  but  permits  the  fluting,  polishing,  bluing,  and  wringing  of  them,  does 
not  make  an  unlawful  discrimination  between  persons  engaged  in  the  same 
business.    It  is  not  discriminating  legislation  in  an  invidious  sense,  thai; 
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branches  of  the  same  business  from  which  danger  is  apprehended  are  pro- 
hibited during  certain  hours  of  the  night,  whilst  other  branehes  involving 
no  such  danger  are  permitted. 


Soon  Hing  v.  Crowley,  (1885)  113  U.S. 
709,  5  S.  Ct.  730,  28  U.  S.  (L.  ed.)  1145, 
wherein  the  court  said  that  the  validity 
of  a  statute  or  of  a  municipal  ordinance 
cannot  be  determined  by  the  motives  of 
the  legislators  or  supervisors,  except  as 
they  may  be  disclosed  on  the  face  of  the 
acts  or  inferable  from  their  operation, 
considered  with  reference  to  the  condition 
of  the  country  and  existing  legislation. 
Motives,  considered  as  the  purposes  they 
had  in  view,  will  always  be  presumed  to 
be  to  accomplish  that  which  follows  as 
the  natural  and  reasonable  effect  of  their 
enactment,  and  even  if  the  motive  of  mu- 
nicipal supervisors  in  adopting  an  ordi- 
nance were  to  make  an  unlawful  discrimi- 
nation, the  ordinance  would  not  be  thereby 
changed  from  a  legitimate  police  regula- 
tion, unless  in  its  enforcement  it  is  made 
to  operate  only  against  a  particular  class. 

A  municipal  ordinance  prohibiting  the 
carrying  on  of  washing  and  ironing  of 
clothes  in  public  laundries  and  wash 
houses  within  certain  prescribed  limits 
of  the  city  and  county,  from  ten  o'clock 
at  night  until  six  o'clock  of  the  following 
day,  is  purely  a  police  regulation,  and  is 
not  a  violation  of  any  substantial  right  of 
an  individual.  Barber  v.  Connolly, 
(1885)  113  U.  S.  30,  5  S.  Ct.  357,  28 
U.  S.   (L.  ed.)   923. 

A  city  ordinance  which  makes  it  an  of- 
fense to  keep  a  laundry,  wherein  clothes 
are  cleansed  for  hire,  within  the  limits 
of  the  larger  part  of  a  city,  without  re- 
gard to  the  character  of  the  structures  or 
the  appliances  used  for  the  purpose,  or 
the  manner  in  which  the  occupation  is 
carried  on,  violates  this  clause.  In  re 
Sam  Kee,  (1887)  31  Fed.  680.  See  also 
In   re  Hong  Wah,    (1897)    82   Fed.   623; 


The   Stockton  Laundry  Case,    (1886)    28 
Fed.  611. 

A  municipal  ordinance  declaring  that 
"  no  person  or  persons  owning  or  em- 
ployed in  the  puDlic  laundries  or  public 
wash  houses  provided  for  in  section  1  of 
this  order  shall  wash  or  iron  clothes  be- 
tween the  hours  of  ten  o'clock  P.  Jf.  and 
six  o'clock  a.  m.,  nor  upon  any  portion  of 
that  day  known  as  Sunday,"  and  declar- 
ing it  to  be  unlawful  for  any  person  to 
establish,  maintain,  or  carry  on  the  busi- 
ness of  a  public  laundry  or  wash  house, 
where  articles  are  cleansed  for  hire,  within 
certain  named  limits,  without  having  first 
obtained  a  certificate  from  the  health  offi- 
cer that  the  premises  are  sufficiently 
drained,  and  that  the  business  can  be 
carried  on  without  injury  to  the  sanitary 
condition  of  the  neighborhood,  and  a  cer- 
tificate from  the  board  of  fire  wardens, 
that  the  heating  appliances  are  in  good 
condition,  and  that  their  use  is  not  dan- 
gerous to  the  surrounding  property,  does 
not  deny  to  any  person  the  equal  protec- 
tion of  the  laws.  Em  p.  Moynier,  (1884) 
65  Cal.  34,  2  Pac.  728,  wherein  the  court 
said:  "  The  order  is  not  discriminating 
and  special  in  any  such  sense  as  to  make 
it  repugnant  to  the  Constitution.  Its 
terms  apply  to  all  persons  establishing, 
maintaining,  or  carrying  on  the  business 
of  a  public  laundry  or  public  wash  house, 
where  articles  are  cleansed  for  hire, 
within  certain  limits.  It  is  no  more 
special  and  discriminating  than  the  pro- 
hibition of  the  storage  of  powder,  or  the 
slaughtering  of  animals,  both  of  which 
may  be  necessary  to  be  done,  but  for  the 
regulation  of  which  the  power  is  unques- 
tioned." 


bb.  Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings. — A  munici- 
pal ordinance  which  vests  in  the  supervisors  the  right  to  grant  or  withhold 
their  assent  to  the  use  of  wooden  buildings  as  laundries,  not  a  discretion  to 
be  exercised  upon  the  consideration  of  the  circumstances  of  each  case,  but 
a  naked  and  arbitrary  power  to  give  or  withhold  consent,  not  only  as  to 
places  but  as  to  persons,  is  a  denial  of  the  equal  protection  of  the  laws  when 
it  is  made  to  appear  that  the  petitioners  have  complied  with  every  requisite 
deemed  by  law,  or  by  the  public  officers  charged  with  its  administration, 
necessary  for  the  protection  of  neighboring  property  from  fire  or  as  a  pre- 
caution against  injury  to  the  public  health,  and  no  reason  whatever  except 
the  will  of  the  supervisors  is  assigned  why  they  should  or  should  not  be  per* 
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mitted  to  carry  on  in  the  customary  manner  their  harmless  and  useful 
occupation. 

Yick  Wo  v.  Hopkins,  (1889)  118  U.  S.  866,  6  a  Ct  1064,  30  U.  &  (L.  ed.)  220. 

(d)  Discriminating  Against  Mongolians  as  Jurors. — A  statute  providing  that 
"  every  qualified  elector  of  the  state  •  •  •  is  a  qualified  juror  of  the  . 
county  in  which  he  resides,"  does  not  deprive  a  Mongolian  defendant  of  any 
right  secured  by  the  Constitution,  laws,  or  treaty.  The  Mongolian  or  yellow 
race  are  denied  the  right  to  serve  as  jurors  because  they  are  aliens,  and  not 
on  account  of  their  color.  There  is  no  discrimination  in  the  statute  against 
any  person  because  of  his  race  or  color. 

State  v.  Ah  Chew,  (1881)   16  Nev.  58. 

(e)  Separate  Schools  for  Chinese  Children. —  The  maintenance  of  separate 
schools  for  children  of  Chinese,  descent  is  not  a  discrimination  against  such 
children. 

Wong  Him  v.  Callahan,  (1902)  119  Fourteenth  Amendment  to  the  Constitu- 
Fed.  381,  wherein  the  court  said:  "Con-  tion,  provided  the  schools  so  established 
cerning  the  authority  of  the  state  over  make  no  discrimination  in  the  educational 
matters  pertaining  to  public  schools  facilities  which  they  afford.  When  the 
within  its  limits,  and  the  validity  of  schools  are  conducted  under  the  same  gen- 
legislation  of  the  character  of  that  under  era!  rules,  and  the  course  of  study  is  the 
consideration,  it  is  well  settled  that  the  same  in  one  school  as  in  the  other,  it  can- 
state  has  the  right  to  provide  separate  not  be  said  that  pupils  in  either  are  de- 
schools  for  the  children  of  different  races,  prived  of  the  eaual  protection  of  the  law 
and  such  action  is  not  forbidden  by  the  in  the  matter  oi  receiving  an  education." 

(f )  Prohibiting  Employment  by  Corporations. — A  state  constitution  provides 
that  "  no  corporation  now  existing,  or  hereafter  formed,  under  the  laws  of 
this  state,  shall,  after  the  adoption  of  this  constitution,  employ,  directly  or 
indirectly,  in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature  shall 
pass  such  laws  as  may  be  necessary  to  enforce  this  provision. "  In  obedience 
to  this  mandate,  the  legislature  passed  an  Act  entitled  "An  Act  to  amend 
the  Penal  Code  by  adding  two  new  sections  thereto,  to  be  known  as  sections 
178  and  179,  prohibiting  the  employment  of  Chinese  by  corporations." 
The  object,  and  the  only  object,  to  be  accomplished  by  the  state  constitu- 
tional and  statutory  provisions  in  question  is  manifestly  to  restrict  the  right 
of  the  Chinese  residents  to  labor,  and  thereby  deprive  them  of  the  means  of 
living,  in  order  to  drive  those  now  here  from  the  state,  and  prevent  others 
from  coming  hither,  and  this  deprives  them  of  the  equal  protection  of  the 
laws. 

In  re  Tiburcio  Parrott,  (1S80)   1  Fed.  499. 

(g)  Queue  Ordinance. —  A  "  queue  ordinance,' '  declaring  that  every  male 
person  imprisoned  in  the  county  jail,  under  the  judgment  of  any  court 
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having  jurisdiction  in  criminal  cases  in  the  city  and  county,  shall  imme- 
diately upon  his  arrival  at  the  jail  have  the  hair  of  his  head  cut  or  clipped 
to  the  uniform  length  of  one  inch  from  the  scalp,  designed  to  reach  the 
queues  of  the  Chinese,,  and  not  enforced  against  any  other  person,  was  held 
to  be  void. 

Ho  Ah  Kow  f>.  Nunan,   ( 1879 )  5  Sawy.  it  was  the  intention  of  the  body  adopt- 

(U.    S.)    552,    12    Fed.    Gas.    No.    6,546,  ing    it    that    it    should    only    have    such 

wherein  the  court  said :     "  Where  an  or-  operation,  and  treat  it  accordingly.     We 

dinance,  though  general  in  its  terms,  only  may  take  notice  of  the  limitation  given 

operates  upon  a  special  race,  sect,  or  class,  to  the  general  terms  of  an  ordinance  by 

it  being  universally  understood  that  it  is  its  practical  construction  as  a  fact  in  its 

to   be   enforced   only   against   that    race,  history,  as  we  do  in  some  cases  that   a 

sect,  or  class,  we  may  justly  conclude  that  law  has  practically  become  obsolete." 

(h)  Prohibiting  Visiting  Gambling  Place  in  "  Chinese  Quarter."— A  munici- 
pal ordinance  prohibiting  any  person  from  visiting  any  gambling  place 
within  certain  limits,  was  held  to  be  valid  although  the  limits  as  defined 
were  generally  designated  and  known  as  a  "  Chinese  quarter,' '  yet  the  fact 
being  that  white  men  as  well  as  Chinese  lived  and  owned  property  within 
those  limits;  moreover,  any  person,  without  regard  to  residence,  race,  or 
color,  found  visiting  any  gambling  place  therein  was  liable  to  arrest  and 
punishment. 

In  re  Ah  Kit,   (1890)   45  Fed.  734. 

(i)  Inoculation  During  Existence  of  Bubonic  Plague. —  Municipal  ordinances, 
adopted  at  a  time  when  the.  bubonic  plague  was  supposed  to  exist,  providing 
that  no  Chinese  persons  should  depart  from  the  city  without  being  inocu- 
lated, were  held  void  as  not  based  upon  any  established  distinction  in  the 
conditions  that  are  supposed  to  attend  this  plague,  or  the  persons  exposed 
to  its  contagion,  but  as  being  boldly  directed  against  the  Asiatic  or  Mon- 
golian race  as  a  class,  without  regard  to  the  previous  condition,  habits, 
exposure  to  disease,  or  residence  of  the  individual.  The  conditions  of  a 
great  city  frequently  present  unexpected  emergencies  affecting  the  public 
health,  comfort,  and  convenience.  Under  such  circumstances,  officers 
charged  with  duties  pertaining  to  this  department  of  the  municipal  govern- 
ment should  be  clothed  with  sufficient  authority  to  deal  with  the  conditions 
in  a  prompt  and  effective  manner.  Measures  of  this  character,  having  a 
uniform  operation,  and  reasonably  adapted  to  the  purpose  of  protecting  the 
health  and  preserving  the  welfare  of  the  inhabitants  of  a  city,  are  constantly 
upheld  by  the  courts  as  valid  acts  of  legislation,  however  inconvenient  they 
may  prove  to  be,  and  a  wide  discretion  has  also  been  sanctioned  in  their 
execution.  But  when  the  municipal  authority  has  neglected  to  provide  suit- 
able rules  and  regulations  upon  the  subject,  and  the  officers  are  left  to  adopt 
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such  methods  as  they  may  deem  proper  for  the  occasion,  their  acts  are  open 
to  judicial  review,  and  may  be  examined  in  every  detail  to  determine 
whether  individual  rights  have  been  respected  in  accordance  with  constitu- 
tional requirements. 

Wong  Wai  v.  Williamson,  (1900)   108  Fed.  6. 

(j)  Prohibiting  the  Removal  of  Remains  of  Deceased  Persons. — A  statute, 
entitled  "An  Act  to  protect  public  health  from  infection,  caused  by  exhuma- 
tion and  removal  of  the  remains  of  deceased  persons,"  provides  that  "  it 
shall  be  unlawful  to  disinter  or  exhume  from  a  grave,  vault,  or  other  burial 
place,  the  body  or  remains  of  any  deceased  person,  unless  the  person  or 
persons  so  doing  shall  first  obtain  from  the  board  of  health,  health  officer, 
mayor,  or  other  head  of  the  municipal  government  of  the  city,  town,  or 
city  and  county  where  the  same  are  deposited,  a  permit  for  said  purpose," 
for  which  permit  the  sum  of  ten  dollars  is  to  be  paid,  does  not  violate  this 
clause.  If  the  provisions  of  the  Act  affect  a  larger  number  of  Chinese  than 
of  any  other  class,  it  is  not  on  account  of  any  discriminations  made  by  the 
law,  but  only  because  under  their  customs  there  is  a  much  larger  number  of 
disinterments  and  removals  by  them  than  by  any  others. 

In  re  Wong  Yung  Quy,  (1880)   2  Fed.  624. 

(k)  Prohibiting  Fishing  by  Chinese  Aliens,— A  California  statute  which  pro- 
vides that "  all  aliens  incapable  of  becoming  electors  of  this  state  are  hereby 
prohibited  from  fishing,  or  taking  any  fish,  lobsters,  shrimps,  or  shellfish  of 
any  kind,  for  the  purpose  of  selling  or  giving  to  another  person  to  sell,"  is 
void.  To  subject  the  Chinese  to  imprisonment  for  fishing  in  the  waters  of 
the  state,  while  aliens  of  all  European  nations  under  the  same  circum- 
stances are  exempt  from  any  punishment  whatever,  is  to  subject  the  Chinese 
to  punishments,  pains,  and  penalties  other  than  and  entirely  different  from 
those  to  which  others  are  subjected,  and  it  is  to  deny  to  them  the  equal  pro- 
tection of  the  laws. 

In  re  Ah  Chong,  (1S80)  2  Fed.  734. 

(1)  Exclusion  from  Right  to  Testify. 

The  exclusion  of  Chinamen  from  the  nesses  in  courts  of  Justice  and  to  regulate 

right  to  testify  in  the  state  courts  does  the    production    of    evidence.      People   t>. 

not    violate    this    amendment,    as    it   is  Brady,    (1870)    40    Gal.    198;    People  *. 

within  the  power  of  a  state  legislature  McGuire,   (1872)   46  CaL  66. 
to  declare  wno  shall  be  competent  as  wit- 

(m)  Covenant  Against  Conveying  to  Chinese  Persons. 

A  covenant  in  a  deed:  "It  is  also  un-  that  the  party  of  the  first  part  shall 
derstood  and  agreed  by  and  between  the  never,  without  the  consent  of  the  party 
parties   hereto,   their   heirs   and  assigns,      of  the  second  part,  his  heirs  or  assigns, 
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rent  any  of  the  buildings  or  ground  owned 
by  said  party  of  the  first  part,  and  front- 
ing on  said  East  Main  street,  to  a  China- 
man or  Chinamen,"  is  void  and  should 
not  be  enforced  in  any  court  —  certainly 
not  in  a  court  in  the  United  States.  Gan- 
dolfo  v.  Hartman,  (1892)  49  Fed.  181, 
in  which  case  the  court  .said :  "  It  would 
be  a  very  narrow  construction  of  the  con- 
stitutional amendment  in  question  and  of 
the  decisions  based  upon  it,  and  a  very 
restricted  application  of  the  broad  prin- 
ciples  upon  which  both  the  amendment 


and  the  decisions  proceed,  to  hold  that, 
while  state  and  municipal  legislatures  are 
forbidden  to  discriminate  against  the 
Chinese  in  their  legislation,  a  citizen  of 
the  state  may  lawfully  do  so  by  contract, 
which  courts  may  enforce.  8uch  a  view 
is,  I  think,  entirely  inadmissible.  Any 
result  inhibited  by  the  Constitution  can 
no  more  be  accomplished  by  contract  of 
individual  citizens  than  by  legislation, 
and  the  courts  should  no  more  enforce 
the  one  than  the  other.  This  would  seem 
to  be  very  clear." 


j.  Relating  to  Suffrage. —  A  state  constitution  which  requires  the  pay- 
ment of  taxes  and  the  ability  to  read  a  section  of  the  Constitution,  or  to  give 
a  reasonable  interpretation  thereto,  as  a  qualification  to  vote,  and  denies 
to  one  who  has  been  convicted  of  an  infamous  crime  the  right  to  vote,  and 
statutes  enacted  for  the  purpose  of  carrying  out  these  provisions,  do  not  on 
their  face  discriminate  between  the  races,  and  do  not  deny  the  equal  pro- 
tection of  the  law  when  it  has  not  been  shown  that  the  actual  administration 
of  the  Constitution  and  statutes  is  evil,  but  only  that  evil  is  possible  under 
them. 


Williams  v.  Mississippi,  (1898)  170 
U.  S.  225,  18  S.  Ct.  583,  42  U.  S.  (L.  ed.) 
1012,  wherein  the  court  said  that  this 
amendment  forbids,  so  far  as  civil  and 
political  rights  are  concerned,  discrimina- 
tions by  the  general  government  or  by  the 
states  against  any  citizen  because  Vf  his 
race.  But  to  justify  the  removal  from  a 
state  court  to  a  federal  court  of  a  cause 
in  *which  such  rights  are  alleged  to  be 
denied,  such  denial  must  be  the  result  of 
the  constitution  or  laws  of  the  state,  not 
of  the  administration  of  them. 

General  and  local  election  laws. — An 
election  law  applicable  only  to  those 
cities,  villages,  and  incorporated  towns 
which  adopt  it  by  vote  of  the  electors, 
and  which  differs  from  the  general  state 
election  law,  does  not  deny  the  equal  pro- 
tection of  the  laws.  People  v.  Gordon, 
(1916)    274  111.  462,  113  N.  E.  864. 

Primary  law. — A  primary  law  4oe8  not 
deny  the  equal  protection  of  the  laws 
because  the  statute  fixes  a  different  day 
for  each  of  the  two  leading  parties  to 
hold  its  primaries,  nor  does  the  circum- 
stance that  the  statute  applies  only  to 
two  of  the  political  parties  affect  its 
validity.  Kenneweg  v.  Allegany  County 
Com'rs,  (1905)  102  Md.  119,  62  Atl. 
249. 

Registration  of  voters.— A  statutory 
provision  of  Maryland  which  provided 
that  no  person  should  be  entitled  to  regis- 
tration for  the  purposes  of  election  who 


comes  into  the  state  from  another  state 
until  one  year  after  his  intent  to  become 
a  legal  voter  shall  be  evidenced  by  an  en- 
try of  intention  on  the  book  of  record 
kept  by  the  county  clerk,  was  held  not  to 
be   unconstitutional.     Pope   v.   Williams, 

(1903)  98  Md.  59,  56  Atl.  543,  103  Am. 
St.  Rep.  379,  66  L.  R.  A.  398,  affirmed 

(1904)  193  U.  S.  621,  24  S.  Ct,  573,  48 
U.  8.  (L.  ed.)  817,  the  court  saying  that 
the  Act  does  not  discriminate  against  any 
person  or  class  of  persons,  but  merely 
establishes  a  rule  of  evidence  in  respect 
to  a  person  coming  into  the  state. 

Dropping  delinquent  poll  taxablea.— An 

Act  of  Delaware  which  provided  that,  in 
the  case  of  persons  assessed  and  liable  to 
pay  poll-taxes,  upon  the  return  of  the 
collector  in  form  and  verified  as  therein 
provided,  it  shall  be  the  duty  of  the 
levy  court  "  to  allow  said  collector,  as 
delinquencies,  the  taxes  uncollected  by 
him,  and  the  names  of  such  delinquents 
shall  be  dropped  from  the  assessment  list 
by  the  levy  court,  and  shall  not  be  placed 
thereon  again  for  a  period  of  twelve 
months  from  and  after  the  date  of  such 
allowance,"  was  held  to  be  constitutional, 
the  court  saying:  "  It  seems  not  neces- 
sary to  say  more  than  this  in  regard  to 
the  objection  to  the  legislation  on  the 
ground  of  its  alleged  hostility  to  the 
Fourteenth  *  *  *  Amendment  of  the 
Constitution  of  the  United  States, —  that 
in  this  state  every  man,  rich  or  poor, 
black  or  white,  has  the  equal  protection 
of  the  laws  at  all  times,  whether  he  be  a 
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legal  voter  or  not;  the  ability  to  vote 
being  no  more  necessary  to  secure  that 
protection  in  his.  case  than  in  that  of 
women  and  minors,  who,  and  whose  prop- 
erty, are  as  much  under  the  shield  of 
the  law's  protection'  as  is  that  of  any 
man,  great  or  small.  A  delinquent  tax- 
able is  as  much  safeguarded  in  his  per- 


sonal rights  as  is  he  who  owns  houses 
and  land.  The  notion  that  the  right  to 
exercise  the  suffrage  is,  in  Delaware, 
necessary  for  the  protection  of  one's  per- 
son or  property,  is  purely  fanciful,  and 
without  any  reality  of  reason."  Frieszle- 
ben  v.  Shallcross,  (1890)  9  Houst.  (Del.) 
3,  19  Atl.  576,  8L.R.A.  337. 


k.  Residents  and  Nonresidents  (see  also  Game  and  Fish  Laws — 
Requiring  License  Fee  of  Nonresidents,  infra,  p.  1042) — (1)  Bight  of  Non- 
resident to  Sue. —  To  refuse  to  a  person,  though  not  a  citizen  of  the  state, 
the  right  to  maintain  an  action  against  a  person  found  within  its  limits, 
would  be  to  deny  to  him  the  equal  protection  of  the  laws. 

Steed  r.  Harvey,  (1898)  18  Utah  373, 
54  Pac.  1011,  72  Am.  St.  Rep.  789,  in 
which  case  the  court  said  that  this  pro- 
vision "  secures  to  any  person  within 
its  jurisdiction,  though  he  may  not  be  a 
citizen  or  even  a  resident,  the  protec- 
tion of  its  laws  equally  with  its  own 
citizens,  and  this  protection  must  be  con- 
strued to  mean  protection  to  life,  liberty, 
and  property,  and  the  term  property  must 
be  held  to  include  money  due  for  the 
violation  of  a  contract." 


A  divorce  statute  requiring,  as  a  con- 
dition to  the  right  to  sue  for  divorce,  that 
"  either  the  plaintiff  or  the  defendant  shall 
have  been  a  bona  fide  resident  of  the 
state  for  a  period  of  not  less  than  one 
year  next  preceding  the  commencement 
of  the  action,"  is  valid.  Worthington  v. 
District  Court,   (1914)    37  Nev.  212,  142 


Pac.  230,  Ann.  Cas.  1916E  1097,  L.  E.  A. 
1916A  696. 

Damages  for  defects  in  highways. — A 
statute  of  Maine  which  provided  that 
"  no  person  shall  recover  of  any  city  or 
town  in  this  state,  damage  for  injury  to 
person  or  property,  which  damages  is 
claimed  to  have  been  done  in  consequence 
of  any  defect,  or  want  of  repair,  or  suffi- 
cient railing,  in  any  highway,  townway, 
causeway,  or  bridge,  provided  the  said 
damage  be  done  to  or  claimed  by  any 
person,  who  was  at  the  time  said  dam- 
age was  done  a  resident  of  any  country 
where  damage  done  under  similar  cir- 
cumstances is  not  recoverable  by  the 
laws  of  said  country,"  was  held  to  be 
unconstitutional.  Pearson  v.  Portland, 
(1879)    69  Me.  278. 


(2)  Personal  Service  on  Resident,  Constructive  Service  on  Nonresident. — 
A  drainage  law,  providing  for  the  sale  of  land  for  levee  taxes,  which 
requires  personal  service  of  summons,  upon  resident  owners  of  lands  for 
at  least  twenty  days  before  the  rendition  of  the  decree  of  sale,  and  provid- 
ing for  constructive  service  by  publication  upon  nonresident  owners  of 
only  four  weeks,  does  not  deny  to  the  nonresident  owners  the  equal  protec- 
tion of  the  laws. 

Ballard  t\  Hunter,  (1907)  204  U.  8.  241,  27  S.  Ct.  261,  51  U.  S.  (L.  ed.)  461. 


(3)  Requiring  Bond  in  Attachment3  Against  Resident. —  A  territorial 
statute  authorizing  the  issue  of  an  attachment  against  the  property  of  a 
nonresident  defendant  in  the  case  of  an  alleged  fraudulent  disposition  of 
property,  which  in  case  of  an  attachment  against  a  resident  requires  the 
giving  of  a  bond  by  the  plaintiff  in  attachment  as  a  condition  for  the  issue 
of  the  writ,  whilst  it  makes  no  such  requirement  in  the  case  of  an  attach- 
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merit  against  a  nonresident,  does  not  amount  to  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Central  Loan,  etc.,  Co.  t\  Campbell  Commission  Co.,  ( 1809)  173  U-  S.  97,  LO  &  CL 
346,  43  U.  S.  (L.  ed.)  6£3,  reversing  (1897)  6  Okla.  996. 

(4)  Suits  on  Attachment  Bonds  Given  by  Nonresidents. —  Where  a 
national  bank,  located  in  a  foreign  state,  desired  to  obtain  process  of  attach- 
ment in  a  certain  state,  and,  as  a  condition  precedent  to  the  issuing  of  the 
writ,  gave  bond  as  required  by  the  law  of  that  state,  and  thereupon  the 
writ  issued  in  its  favor,  a  statute  which  provides  that  in  a  suit  on  an  attach- 
ment bond  if  the  principal  be  a  nonresident  it  shall  be  sufficient  to  serve 
a  copy  of  the  petition  and  process  on  the  security,  and  the  action  may 
thereupon  proceed  against  both  principal  and  security,  became  a  part  of 
the  bond  as  fully  as  if  expressly  incorporated  therein,  and  in  a  subsequent 
suit  on  such  bond  service  on  the  security  was  sufficient.  A  proceeding 
under  such  a  statute  does  not  conflict  with  the  Fourteenth  Amendment  of 
the  United  States  Constitution. 

Continental  Nat.  Bank  t>.  Folaom,  (1887)   78  Ga.  449,  3  8.  E.  269. 

(5)  Discrimination  Against  Nonresident  as  to  Issuing  a  Capias--— A  stat- 
ute which  discriminates  between  residents  and  nonresidents  in  regard  to 
issuing  a  capias  ad  respondendum  against  them  is  unconstitutional. 

Black  t>.  Seal,  6  Houet.   (Del.)   541. 

(6)  Higher  Penalty  on  Residents  of  a  Town. —  The  legislature  has  the 
constitutional  power  to  inflict  upon  resident  owners  of  stock  running  at 
large  in  a  town  a  higher  penalty  than  on  nonresident  owners. 

Jones  v.  Duncan,  (1900)  127  N.  C.  Broadfoot  v.  Fayetteville,  (1897)  121  N. 
118,  37  S.  E.  136,  citing  State  v.  Tweedy,  C.  418,  28  S.  E.  615,  61  Am.  St.  Rep.  668. 
(1894)    115    N.    C.   704,   20   S.    E.    183;       39  L.  R.  A.  245. 

1.  Corporations,  Officers  and  Stockholders — (1)  Individuals  and 
Corporations. —  By  a  state  anti-trust  act,  corporations  who  violate  the  stat- 
ute are  not  denied  the  equal  protection  of  the  laws  because  they  may  be 
proceeded  against  by  bill  in  equity,  while  individuals  cannot  be  tried 
without  a  preliminary  investigation  by  a  grand  jury,  an  indictment  or 
presentment,  a  trial  by  jury,  the  right  to  an  acquittal  unless  their  guilt  is 
established  beyond  a  reasonable  doubt,  and  the  benefit  of  a  statute  of 
limitations  of  one  year. 

Standard  Oil  Co.  v.  Tennessee,   (1910)  A  section  of  a  constitution  which  pro- 

217  U.  S.  413,  30  S.  Ct.  543,  54  U.  &      videa  that  "A  corporation  or  association 
(L.  ed.)   817.  may  be  sued  in  the  county  where  the  com* 
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tract  is  made  or  is  to  be  performed,  or 
where  the  obligation  or  liability  arises, 
or  the  breach  occurs;  or  in  the  county 
where  the  principal  place  of  business  of 
such  corporation  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place 
of  trial  as  in  other  cases,"  whereas  under 
a  general  statute  all  actions  must  be 
tried  in  the  county  in  which  the  defend- 
ants or  some  of  them  reside,  was  held  not 
to   deny   to  corporations   the  equal   pro- 


tection of  the  laws,  as  it  was  notorious 
that  at  the  time  the  constitutional  pro- 
vision was  adopted  nearly  all  of  the 
California  corporations  had  designated 
San  Francisco  as  their  principal  place  of 
business,  and  complaining  parties  would 
often  be  subject  to  delay  and  ruinous 
expense  in  prosecuting  their  claims. 
Cook  t?.  W.  S.  Ray  Mfg.  Co.,.  (1911)  159 
Cal.  694,  115  Pac.  318. 


(2)  Foreign  Corporations — (a)  In  General — A  state  is  not  prohibited 
from  discriminating  in  the  privileges  it  may  grant  to  foreign  corporations 
as  a  condition  of  their  doing  business  or  hiring  offices  within  its  limits,  pro- 
vided always  such  discrimination  does  not  interfere  with  any  transaction 
by  such  corporation  of  interstate  foreign  commerce. 


Pembina  Consol.  Silver  Min.,  etc.,  Co. 
v.  Pennsylvania,  (1888)  125  U.  S.  189,  8 
S.  Ct.  737,  31  U.  &  (L.  ed.)  650,  wherein 
the  court  said:  "The  equal  protection  of 
the  laws  which  these  bodies  may  claim 
is  only  such  as  is  accorded  to  similar 
associations  within  the  jurisdiction  of  the 
state.  The  plaintiff  in  error  is  not  a 
corporation  within  the  jurisdiction  of 
Pennsylvania.  The  office  it  hires  is 
within  such  jurisdiction,  and  on  condi- 
tion that  it  pays  the  required  license 
tax  it  can  claim  the  same  protection  in 
the  use  of  the  office  that  any  other  cor- 
poration having  a  similar  office  may 
claim.  It  would  then  have  the  equal  pro- 
tection of  the  law  so  far  as  it  had  any- 
thing within  the  jurisdiction  of  the  state, 
and  the  constitutional  amendment  re- 
quires nothing  •  more,"  and  held  that  a 
statute  which  provides  that  no  foreign 
corporation  which  does  not  invest  or  use 
its  capital  in  the  state,  shall  have  an 
office  or  offices  in  that  state,  for  the  use 
of  its  officers,  stockholders,  agents,  or  em- 
ployees, unless  it  shall  first  have  obtained 
an  annual  license  so  to  do,  does  not  deny 
to  any  person  the  equal  protection  of  the 
law.  See  also  Interstate  Amusement  Co. 
v.  Albert,  (1916)  239  U.  S.  560,  36  S.  Ct. 
168,    60   U.   S.    (L.    ed.)    439;    Keystone 


Driller  Co.  v.  Superior  Ct.,  (1903)  138 
Cal.  738,  72  Pac.  398;  Goodrel  v.  Kreich- 
baum,  (1886)  70  la.  362,  30  N.  W.  872; 
Com.  v.  Mobile,  etc.,  R.  Co.,  (Ky.  1901) 
64  S.  W.  451,  54  L.  R.  A.  916;  Debnam  ». 
Southern  Bell  Telephone,  etc.,  Co.,  (1900) 
126  N.  C.  831,  36  S.  W.  269,  65  L.  R.  A. 
915;  Dugger  v.  Mechanics',  etc.,  Ins.  Co., 
(1895)  95  Tenn.  250,  32  S.  W.  5,  28  L. 
R.  A.  796;  New  York  L.  Ins.  Co.  «.  Mc- 
Master,  (1910)  84  S.  C.  495,  66  S.  B. 
877. 

That  which  a  state  may  do  with  cor- 
porations of  its  own  creation  it  may  do 
with  foreign  corporations  admitted  into 
the  state.  Orient  Ins.  Co.  v.  Daggs, 
(1899)  172  U.  S.  566,  19  S.  Ct.  281,  43 
U.  S.    (L.  ed.)    562. 

An  Act  providing  that  every  foreign 
corporation,  authorized  to  do  business 
in  the  state  (with  certain  exceptions), 
shall  pay  annually  to  a  judge  of  probate 
of  a  county  in  which  it  has  a  resident 
agent  a  franchise  tax  for  the  use  of  the 
state,  and  for  the  amounts  specified,  is 
not  violative  of  the  Fourteenth  Amend- 
ment of  the  Constitution  of  the  United 
States.  Southern  R.  Co.  r.  Qreene, 
(1909)    160  Ala.  396,  49  So.  404. 


(b)  When  Not  Authorized  to  Do  Business  in  the  State. —  Without  attempting 
to  state  what  is  the  full  import  of  the  words  "  within  its  jurisdiction,' *  it 
is  safe  to  say  that  a  corporation  not  created  by  a  state,  nor  doing  business 
there  under  conditions  that  subjected  it  to  process  issuing  from  the  courts 
of  a  state  at  the  instance  of  suitors,  is  not,  under  the  above  clause  of  the 
Fourteenth  Amendment,  within  the  jurisdiction  of  that  state. 


Blake    t\   McClwig,    (1898)     172   U.   S. 
261,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  432. 


A  foreign  corporation  not  authorized  to 
do  business  in  a  state  cannot  invoke  the 
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aid  of  the  Fourteenth  Amendment, 
which  forbids  a  State  to  "deny  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  its  laws."  State  v.  Blake, 
(1912)  241  Mo.  100,  144  S.  W.  1094, 
Ann.  Cas.  1913C  1283.     • 

A  foreign  corporation  not  subject  to 
process  issuing  from  the  courts  of  the 
state  is  not  within  its  jurisdiction  within 
the  meaning  of  Const.  U.  S.,  14th  Amend., 
see.  1,  providing  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  its  laws.  Merchants' 
Nat.  Bank  v.  Ford,  (1907)  124  Ky. 
403,  99  S.  W.  260. 

A  statute  which  prohibits  a  foreign 
corporation  from  doing  business  in  the 
state  until  it  has  complied  with  the  pro* 
visions  thereof  and  which  renders  void  all 
contracts  made  within  the  state  prior  to 
such  a  compliance  and  therefore  prevents 
a  suit  on  a  lease  of  personal  property  so 
made,  is  not  for  that  reason  unconstitu- 
tional in  that  it  denies  to  such  corpora- 
tion equal  protection  of  the  law.  In  such 
a  case  the  lease  being  void  the  title  does 
not  pass  but  remains  in  the  owner  as  if 
no  lease  had  been  made,  and  it  may  main- 
tain  proceedings  in  the  state  courts  to 
recover  the  property.  United  Shoe 
Machinery  Co.  v.  Ramlose,  (1910)  231 
Mo.  508,  132  S.  W.   1133. 


A  foreign  corporation  is  not  within  the 
jurisdiction  of  a  state  until  it  is  admitted 
by  the  state  upon  a  compliance  with  the 
conditions  of  admission,  which  the  state 
has  a  right  to  impose.  This  is  so  as  to 
a  foreign  insurance  corporation  which 
has  been  doing  business  in  a  state  under 
annual  licenses.  "The  state,  having  the 
power  to  exclude  entirely,  has  the  power 
to  change  the  conditions*  of  admission  at 
any  time,  for  the  future,  and  to  impose 
as  a  condition  the  payment  of  a  new  tax, 
or  a  further  tax,  as  a  license  fee.  If  it 
imposes  such  license  fee  as  a  prerequisite 
for  the  future,  the  foreign  corporation, 
until  it  pays  such  license  fee,  is  not  ad- 
mitted within  the  state  or  within  its 
jurisdiction."  Philadelphia  F.  Assoc,  v. 
New  York,  (1886)  119  U.  S.  115,  7  S.  Ct. 
108,  30  U.  S.   (L.  ed.)   342. 

To  prevent  a  foreign  corporation  from 
defending  an  action  brought  against  it 
for  failure  to  comply  with  the  provi- 
sions of  a  statute  requiring  such  corpora- 
tions to  file  copies  of  their  charters  with 
the  Secretary  of  State,  would  violate  this 
clause.  American  De  Forest  Wireless 
Tel.  Co.  t>.  Superior  Ct.,  (1908)  153  CaL 
533,  96  Pac.  15,  126  Am.  St.  Rep.  125> 
17  L.  R.  A.    (N.  S.)    1117. 


A  statute  requiring  a  foreign  insurance  company  to  make  deposit  of  securities 
as  a  condition  to  doing  business  within  the  state  is  valid. 
State  t\  Fishback,   (1014)   79  Wash.  290,  140  Pac.  387. 

A  foreign  building  and  loan  association  may  be  required  to  make  a  guaranty 
deposit  for  the  protection  of  resident  members,  as  a  condition  to  being 
allowed  to  do  business  in  the  state. 

National  Mercantile  Co.  v.  Mattson,  (1914)  45  Utah  155,  143  Pac.  223. 


(c)  When  Authorized  to  Do  Business  in  the  State. — A  foreign  corporation 
which  has  acquired  property  by  authority  of  and  in  compliance  with  the 
laws  of  the  state,  which  is  subject  to  the  jurisdiction  of  the  courts  of  the 
state,  which  has  paid  taxes  upon  its  property  and  its  franchises  within 
the  state,  and  is  carrying  on  business  therein  under  the  laws  of  the  state, 
is  entitled  to  the  equal  protection  of  the  laws. 

doing 


Southern  R.  Co.  v.  Greene,  (1910)  216 
U.  S.  400,  30  S.  Ct.  287,  54  U.  S.  (L.  ed.) 
536,  17  Ann.  Cas.  1247. 

Compare  Baluc  Min.  Co.  v.  Massachu- 
setts, (1913)  231  U.  S.  68,  34  S.  Ct. 
15,  58  U.  S.  (L.  ed.)  127,  sustaining  a 
state  statute  imposing  a  tax  on  a  foreign 


corporation    lor    the    privilege    of   d< 
business  therein  as  applied  to  foreign  cor- 
porations which   have  not   acquired    any 
permanent  property  within  the  state. 

A  corporation  doing  business  in 
another  state,  under  such  circumstances 
as  to  be  directly  subject  to  its  process  at 
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the  instance  of  suitors,  may  invoke  the 
right  of  equal  protection  under'  this 
amendment.  State  v.  Standard  Oil  Co., 
(1912)  61  Ore.  438,  123  Pac.  40,  Ann. 
Cm.   1914B    170. 

A  foreign  corporation  which  has  com* 
plied  with  all  the  laws  of  the  state  by 
paying  the  fees  required  for  the  privilege 
of  doing  business  in  the  state,  has  estab- 
lished a  known  place  of  business  and 
designated  an  agent  and  has  purchased 
property  in  the  state  and  entered  upon 
the  transaction  of  the  business  author- 
ized may  be  said  to  be  within  the  juris- 
diction of  the  state  as  that  term  is  used 
in  amendment  14,  to  the  Constitution  of 
the  United  States.  Southern  R.  Co.  t>. 
Greene,   (1909)    160  Ala.  396,  49  So.  404. 

When  a  foreign  corporation  has  a  right 
to  sue  in  the  courts  of  a  state,  and  holds 
a  mortgage  within  the  state,  it  should 
have  the  equal  protection  of  the  laws  so 
far  as  a  suit  to  foreclose  the  mortgage 
is  concerned,  and  if  a  state  statute  should 
be  interpreted  as  forbidding  such  a  corpo- 
ration from  purchasing  the  property 
named  in  the  mortgage  at  the  judicial 
sale,  ordered  in  a  foreclosure  suit,  it 
would  be  a  denial  to  such  company  of 
the  equal  protection  of  the  laws,  and 
this  would  be  so  though  the  corporation 
had  not  complied  with  the  requirements 
of  the  state  law  imposing  conditions  on 
its  right  to  do  business  within  the  state. 
Black  v.  Caldwell,  (1897)  83  Fed.  880. 

Discriminating  against  agents  of 
foreign  corporations. — A  Vermont  statute 
entitled  "Loan  and  Investment  Com- 
panies," which,  under  the  division 
"  Foreign  Corporations,"  provides  that 
no  person  shall  act  in  this  state  as  agent 


or  representative  of  such  corporation, 
company,  or  Arm,  or  sell,  offer  for  sale, 
or  negotiate  choses  in  action  owned, 
issued,  negotiate,  or  guaranteed  by  it, 
unless  such  corporation,  company,  or 
firm  has  filed  with  the  inspector  of 
finance  a  bond  to  the  state  for  such  an 
amount  as  he  requires,  not  more  than 
ten  thousand  dollars  and  not  less  than 
five  hundred  dollars,  with  such  sureties 
or  security  as  he  may  approve,  condi- 
tioned for  the  making  of  such  returns 
as  may  be  required  and  the  payment  of 
all  taxes  that  may  be  assessed  against  it, 
and  in  all  things  to  comply  with  the  laws 
of  this  state;  and  has  submitted  itself 
and  its  financial  condition  to  an  exam* 
ination  by  the  inspector  in  such  manner 
as  to  enable  him  to  make  a  report 
thereof,  as  specified  in  this  chapter,  "in 
case  of  like  corporations  in  this  state," 
discriminates  between  agents  of  firms  or- 
ganized under  the  laws  of  the  state,  and 
agents  of  firms  organized  under  the  laws 
of  other  states,  making  the  act  of  the 
latter  unlawful  while  the  act  of  the 
former  in  the  same  circumstances  would 
be  lawful,  and  therefore  contravenes  this 
clause.  State  t?.  Cadigan,  (1901)  73  Vt. 
247,  50  Atl.  1079,  87  Am.  St.  Rep.  714, 
57  L.  R.  A.  666. 

Right  of  removal  of  suit  to  Federal 
Court. — A  state  Act  providing  that  if  a 
foreign  corporation  on  being  sued  in  the 
state  court  shall  remove  the  cause  to  a 
Federal  Court,  it  shall  forfeit  its  rights 
to  engage  in  intrastate  commerce  in  the 
state  has  been  held  not  to  be  unconstitu- 
tional on  the  ground  that  it  is  discrim- 
inatory or  denies  equal  protection  of  the 
laws.  State  t».  Louisville,  etc.,  R.  Co., 
(1910)  97  Miss.  35,  61  So.  918,  53  So. 
454,  Ann.  Can.  1912C  1150. 


(d)  Foreign  Corporations  and  Individuals. — "Although  it  be  conceded  that 
the  provisions  of  the  statute  cannot  consistently  with  constitutional  limita- 
tions be  applied  to  individuals,  such  concession  would  not  cause  the  act  to 
amount  to  a  denial  of  the  equal  protection  of  the  laws.  The  difference 
between  the  extent  of  the  power  which  the  state  may  exert  over  the  doing 
of  business  within  the  state  by  an  individual  and  that  which  it  can  exercise 
as  to  corporations  furnishes  a  distinction  authorizing  a  classification 
between  the  two." 

Hammond  Packing  Co.  f>.  Arkansas,  (1909)  212  U.  S.  322,  29  S.  Ct  870,  53  U.  S. 
(L.  ed.)  530,  15  Ann.  Cas.  646. 

(•)  Nonresident  Domestic  Corporations  and  Foreign  Corporations. — A  statute 
which  puts  all  nonresident  domestic  corporations  which  elect  to  have  their 
place  of  business  and  works  outside  of  the  state,  and  all  foreign  corpora- 


972  CONSTITUTION  [Amend.  XIV,  sec.  1 

tions  coining  into  the  state,  on  the  same  footing  in  respect  to  the  service 

of  process,  is  a  reasonable  classification. 

St.  Mary's  Franco-American  Petroleum  Co.  v.  West  Virginia,  (1906)  203  U.  S. 
183,  27  S.  Ct.  132,  51  U.  St  (L.  ed.)   144. 

(3)  Making  Directors  Sureties  for  Officers. —  Section  33  of  Article  XII 
of  the  Constitution  of  California,  which  provides  that  the  directors  or  trus- 
tees of  corporations  and  joint  stock  associations  shall  be  jointly  and  sepa- 
rately liable  to  the  creditors  and  stockholders  for  all  moneys  embezzled 
and  misappropriated  by  the  officers  of  such  corporation  or  joint  stock 
association  during  the  term  of  such  directors  or  trustees,  was  held  not  to 
be  in  conflict  with  the  Fourteenth  Amendment  of  the  Federal  Constitution. 

Winchester  v.  Howard,  (1902)  136  Cal.  432,  64  Pao.  692,  69  Pac  77,  89  Am. 
St  Rep.  153. 

(4)  Liability  of  Stockholders. — A  constitutional  provision  which  declares 
that  "  Each  stockholder  in  any  corporation  (excepting  those  organized 
for  the  purpose  of  carrying  on  any  kind  of  manufacturing  or  mechanical 
business)  shall  be  liable  to  the  amount  of  stock  held  or  owned  by  him/'  is 
valid. 

Way  v.  Barney,  (1911)  116  Minn.  286,  138  N.  W.  801,  Ann.  Caa.  1913A  719, 
38  L.  R.  A.  (N.  S.)  648. 

(5)  Expenses  of  Commission  to  Be  Paid  by  Corporations  to  Be  Regu- 
lated.— A  state  statute  making  an  assessment  tax  upon  the  railroad 
companies  in  the  state  to  meet  the  expenses  and  salaries  of  state  railroad 
commissioners,  does  not  deny  to  the  railroad  companies  the  equal  protection 
of  the  law.  "  Requiring  that  the  burden  of  service  deemed  essential  to 
the  public,  in  consequence  of  the  existence  of  the  corporations  and  the 
exercise  of  privileges  obtained  at  their  request,  should  be  borne  by  the 
corporations  in  relation  to  whom  the  service  is  rendered,  and  to  whom  it 
is  useful,  is  neither  denying  to  the  corporations  the  equal  protection  of  the 
laws  or  making  any  unjust  discrimination  against  them.  All  railroad  cor- 
porations in  the  state  are  treated  alike  in  this  respect.  The  necessity  of 
supervision  extends  to  them  all,  and  for  that  supervision  the  like  propor- 
tional charge  is  made  against  all." 

Charlotte,     etc.,     R.     Co.     v.     Gibbes,  tions  owning  or  operating  electrical  lines 

(1892)    142  U.  S.  390,  12  S.  Ct.  265,  35  within    the    city,   does   not   deny  to  the 

U..  S.   (L.  ed.)   1051.  owners  of  such  lines  the  equal  protection 

of  the  law.    New  York  v.  Squire,  (1892) 

A  statute  requiring  the  salaries  and  ex-  145  U.  S.  191,  12  8.  Ct.  880,  36  U.  & 

penses   of  a   board   of   subway  commis-  (L.  ed.)    666. 
sioners  to  be  borne  by  the  several  corpora- 
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tw.  Railroad  Companies —  (1)  Regulation  of  Boies — (a)  Most  Admit  of 
Just  Compensation. — A  state  enactment,  or  regulations  made  under  the 
authority  of  a  state  enactment,  establishing  rates  for  the  transportation  of 
persons  or  property  by  railroad,  that  will  not  admit  of  the  carrier  earning 
such  compensation  as  under  all  the  circumstances  is  just  to  it  and  to  the 
public,  would  deny  to  it  the  equal  protection  of  the  laws,  and  would  there- 
fore be  repugnant  to  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States. 

Smyth  v.  Ames,  (1898)   100  U.  S.  526,  S.  Ct.  484,  30  U.  S.    (L.  ed.)    567.     But 

18   S.   Ct.   418,  42  U.   S.    (L.   ed.)    819,  see  Wilder  t?.  Chicago,  etc.,  R.  Co.,  (1888) 

affirming    Ames    V.    Union    Pac.    R.    Co.,  70   Mich.   382,   38  N.   W.   289,   that   the 

(1894)    64   Fed.    165.     General    statutes  reasonableness  of  legislative  regulation  of 

regulating  the  use  of  railroads  in  a  state,  railroad  rates  is  a  matter  for  the  legisla- 

or  fixing  maximum  rates  of  charges  for  ture  to  determine,   and  not  the   courts. 


transportation    when    not    forbidden    by  See  also  Southern  Pac.   Co.  v.  Railroad 

charter  contracts,  do  not  necessarily  take  Commission,    (1913)    208  Fed.   926. 
away    from    the    corporation    owning    or 

operating  a  railroad  within  a  state  the  The  equal  protection  of  the  laws  for- 

equal   protection  of  the  laws.     Railroad  bids  legislation,  in  whatever  form  it  may 

Commission  Cases,  (1885)   116  U.  S.  335,  be  enacted,  by  which  the  property  of  one 

6  S.  Ct.  334,  348,  349,  388,  391,  1191,  29  individual      is,      without      compensation, 

U.    S.    (L.   ed.)    636,  reversing   Farmers'  wrested  from  him  for  the  benefit  of  an- 

L.    &  T.   Co.  i>.   Stone,    (1884)    20  Fed.  other  or  for  the  public    Reagan  v.  Farm- 

270,  and  Illinois  Cent.  R.  Co.  t>.  Stone,  ers'  Loan,  etc,  Co.,  (1894)  154  U.  S.  300, 

(1884)  20  Fed.  468.    See  also  Louisville,  14  S.  Ct.  1047,  38  U.  S.    (L.  ed.)    1014. 
etc.,   R.    Co.    v.   Siler,    (1911)    186   Fed. 

176.  A  state  law  or  regulation  establishing 

rates  for  the  transportation  of  persons  or 

Legislation  establishing  a  tariff  of  rates  property,  such  as  will  not  admit  of  the 

which  is  so  unreasonable  as  to  practically  carrier  earning  such  a  compensation  as 

destroy  the  value  of  the  property  of  the  under  all  the  circumstances  of  the  case  is 

companies  engaged  in  the  carrying  busi-  just  to  it  and  the  public,  operates  to  deny 

ness  deprives  the  companies  of  the  equal  to  it   the  equal   protection   of  the   law. 

protection  of  the  laws.     St.   Louis,  etc.,  Wallace  v.  Arkansas  Cent.  R.  Go.,  (1902) 

B.  Co.  v.  Gill,   (1895)    156  U.  S.  657,  15  118  Fed.  424. 

Of  street  railway. —  A  municipal  ordinance  fixing  the  rates  to  be  charged 
by  a  street  railway  is  valid  if  it  permits  a  reasonable  return  on  the  invested 
capital. 

Puget  Sound  Traction,  etc,  Co.  v.  Reynolds,  (1915)  223  Fed.  371* 

(b)  Prohibiting  Greater  Bate  for  Short  Hani — A  state,  by  enacting  a  rule  of 
action  for  railroad  companies,  forbidding  a  greater  rate  of  charges  for  a 
shorter  than  for  a  longer  distance,  does  not  deny  to  a  railroad  the  equal 
protection  of  the  laws. 

Louisville,   etc,    R.    Co.    v.   Kentucky,  Rep.  230.    See  also  Missouri  Pac  R.  Co: 

(1902)    183  U.   S.  512,  22  S.  Ct.  95,  40  v.  McGrew  Coal  Co.,    (1917)    244  U.   & 

U.  S.   (L.  ed.)  298,  affirming  (1899)   106  191,   37   S.   Ct   518,  61   U.  S.    (L.  ed.) 

Ky.  633,  51  S.  W.  164,  1012,  90  Am.  St.  1075. 

(c)  To  Keep  Mileage  Tickets  at  Lower  than  General  Rales. — A  statute  requir- 
ing railroads  to  keep  for  sale  one-thousand-mile  tickets  at  certain  rates, 
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Which  rates  are  lower  than  the  general  rates,  is  a-  denial  of  the  equal  pro- 
tection of  the  laws. 


Lake  Shore,  etc,  R.  Co.  ©.  Smith, 
(1899)  173  U.  S.  684,  10  S.  a.  665,  43 
TJ.  S.  (L.  ed.)  868,  reversing  Smith  v. 
Lake  Shore,  etc.,  It  Co.,  (1897)  114  Mich. 


460,  72  N.  W.  328.  See  also  Beardsley  «. 
New  York,  etc.,  R.  Co.,  (1900)  162  N.  Y. 
230,  56  N.  E.  488,  reversing  (1807)  15 
App.  Div.261,  44  N.  Y.  S.  175. 


(d)  Lower  Bates  for  Public  School  Pupils. — A  statute  requiring  the  trans- 
portation of  pupils  to  and  from  the  public  schools  at  one-half  the  regular 
fare  charged  by  it,  does  not  deny  to  a  railway  the  equal  protection  of  the 
law  when  the  statute  was  in  force  at  the  time  it  took  its  charter. 


Interstate  Consol.  St.  R.  Co.  e.  Mas- 
sachusetts, (1907)  207  U.  S.  79,  28  S. 
Ct.  26,  52  U.  S.  (L.  ed.)  Ill,  12  Ann. 
Cas.  556,  affirming  Com.  r.  Interstate 
Consol.  St.  R.  Co.,  (1906)  187  Mass.  436, 
73  K.  E.  630,  2  Ann.  Cas.  419,  11  L.  R.  A. 
(•K.  S.)  973. 

An  ordinance  fixing  rates  of  fare  for 
street  railroads  to  be  charged  school 
children  at  a  figure  less  than  those 
charged  the  general  public,  cannot  be 
questioned  by  a  railroad  on  the  ground 
that  it  is  discriminatory  in  denying  to 
persons  under  21  years  of  age  not  attend- 
ing the  public  schools  the  equal  protec- 
tion of  the  laws.    San  Francisco-Oakland 


Terminal   Rys.   v.   Alameda,    (1915)    226 
Fed.   889. 

A  statute  which  provides  that  the  rates 
of  fare  charged  by  street  railways  for 
"transportation  of  pupils  of  the  public 
day  schools  or  public  evening  schools  or 
industrial  day  or  evening  schools  *  *  • 
or  private  schools,"  shall  not  exceed  one- 
half  of  the  regular  fare,  does  not  deny 
the  equal  protection  of  the  laws  because 
of  the  exemption  of  an  elevated  railway 
company  from  the  requirement  of  the 
statute,  nor  as  against  the  members  of 
the  traveling  public  not  included  in  its 
provisions.  Com.  t\  Boston,  etc.,  St  R. 
Co.,  (1912)  212  Mass.  82,  98  N.  E.  1075. 


(e)  Reduced  Fares  to  Towns  Holding  Fairs. —  A  statute  requiring  railroads 
to  issue  round  trip  tickets  for  a  limited  time  to  a  town  at  which  an  annual 
fair  or  exposition  is  being  held,  for  three-fourths  of  the  ordinary  fare,  is 
invalid  when  it  is  not  limited  to  those  attending  the  fair  but  applies  to  all 
persons  desiring  to  make  the  trip. 

Chicago,  etc,  R.  Co.  v.  Ketchum,  (1913)  212  Fed.  986. 


(f )  Distinguishing  Between  Railroads  —  aa.  Distinguishing  Between  Two 
Railroads. — An  order  of  a  railroad  commission  fixing  the  rates  to  be 
charged  by  a  railroad  between  certain  points  cannot  be  held  to  deny  to 
that  company  the  equal  protection  of  the  laws  where  the  same  rates  arc 
not  put  in  force  as  to  another  railroad  operating  between  the  same  points 
when  there  is  nothing  to  show  the  respective  values  of  the  property  invested 
in  the  competing  lines. 


Southern  Pac.  R  Co.  v.  California  R. 
Commission,  (1912)    103  Fed.  699. 


The  principles  governing  the  right  to 
classify  railroads  for  the  purpose  of  pre- 
scribing rates  are  somewhat  similar  to 
those  applicable  to  their  classification  for 


levying  taxes.  The  grounds  of  the  classifi- 
cation must  be  such  as  are  discoverable 
and  understood  to  be  reasonable,  and  it 
not  so  the  statute  making  the  classifica- 
tion is  unconstitutional.  Louisville,  etc* 
R.  Co.  v.  Alabama  R.  Commission,  (19191 
196  Fed.  800. 
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bb.  According  to  Length  of  Road.  A  state  statute  which  classifies  rail- 
roads according  to  their  length,  and  fixes  a  maximum  rate  of  charges  for 
the  carriage  of  passengers  in  each  class,  is  not  unconstitutional. 

Dow  «?.  Beidelman,  (1888)  125  U.  S.  railroad,  is  a  matter  within  the  discretion 
G80,  8  S.  Ct.  1028,  31  U.  S.  (L.  ed.)  841,  of  the  legislature.  If  tfce  same  rule  is 
wherein  the  court  said:  "The  legisla-  applied  to  all  railroads  of  the  same  class, 
ture,  in  the  exercise  of  its  power  of  regu-  there  is  no  violation  of  the  constitutional 
la  ting  fares  and  freights,  may  classify  the  -  provision  securing  to  all  the  equal  pro- 
railroads  according  to  the  amount  of  the  tection  of  the  laws."  Affirming  (1887) 
business  which  they  have  done  or  appear  49  Ark.  325,  5  S.  W.  297.  See  also 
likely  to  do.  Whether  the  classification  Chesapeake,  etc.,  R.  Co.  t?.  Conley,  (1913) 
shall  be  according  to  the  amount  of  pas-  230  U.  S.  513,  33  S.  Ct.  9-85,  57  U.  S. 
sengers  and  freight  carried,  or  of  gross  (L.  ed.)  1597;  St.  Louis,  etc.,  R.  Co.  v. 
or  net  earnings,  during  a  previous  year,  Hadley,  (1909)  168  Fed.  317;  Coal,  etc., 
or  according  to  the  simpler  and  more  con-  R.  Co.  r.  Conlev,  (1910)  67  W.  Va.  120, 
stant  test  of  the  length  of  the  line  of  the  67  S.  E.  613. 

cc.  Based  ok  Gross  Earnings  and  Locality. — A  statute  of  Michigan 
which  fixed  a  maximum  rate  on  the  different  railroads  of  the  state  for  the 
transportation  of  passengers,  based  upon  their  gross  earnings  per  mile,  and 
which  distinguished  between  railroads  located  in  the  upper  peninsula  and 
those  in  the  lower  peninsula,  was  held  to  be  constitutional. 

WeUman    t>.     Chicago,    etc.,     R.     Co.,  are   to  be  classed  at   all,  in  the  fixing 

(1890)    83  Mich.  592,  47  N.  W.  489,  the  of  the  maximum  rates;  and  this  method 

court  saying:      "A  classification   accord-  of  classification  is  not  unusual,  and  has 

ing  to  the  amount  of  business  done  per  been    sustained    in    a   variety   of   cases." 

mile  seems  to  me  to  be  the  fairest  and  See  also  Southern   Pac   Co.   v.   Bartine, 

most  reasonable  classification,  if  railroads  (1000)   170  Fed.  726. 

dd.  Between  Steam  Railroads  and  Electric  Lines.  — A  statute  regulat- 
ing rates  and  excepting  electric  lines  and  street  railways,  does  not  deny  the 
equal  protection  of  the  laws. 

Chesapeake,  etc,  K.  Co,  «•  Conley,  (1013)  230  U.  S.  613,  33  S.  Ct.  985,  57  U.  & 
(L.  ed.)   1597. 

,  66.  According  to  Tims  or  Construction.  — A  statute  prescribing  the  maxi- 
mum rates  for  the  transportation  of  freight  by  railroads  within  the  state, 
which  provides  that  "  all  railroads  or  parts  thereof,  which  have  been  built 
in  this  state  since  the  first  day  6f  January,  1889,  or  may  be  built  before  the 
thirty-first  day  of  December,  1899,  shall  be  exempt  from  the  provisions  of 
this  Act  until  the  thirty-first  day  of  December,  1899,"  is  not  invalid  for 
making  it  arbitrary  classification.  The  principle  of  classification  adopted 
by  the  legislature,  whether  wise  or  unwise,  is  within  its  power.  To  divide 
railroads  into  two  classes,  .placing  in  one  all  that  have  been  constructed 
and  in  operation  for  a  length  of  time,  and  whose  business  must  therefore 
be  presumed  to  have  been  thoroughly  established,  and  in  the  other  all  only 
recently  constructed,  is  clearly  not  a  mere  arbitrary  distinction;  and  this 
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notwithstanding  it  may  b&  that  one  of  the  recently  constructed  roads  is  so 
fortunate  as  to  have  immediately  secured  a  large  business. 

Ames  v.  Union  Pac.  R.  Co.,  (1894)   64  taction  of  the  laws.     If  the  legislature 

Fed.  165.    See  ako  Southern  Pac.  Co.  v.  can  thus  discriminate  between  new  and 

Bartine,    (1000)    170  Fed.  726.  old  roads,  it  can  assume  any  other  arbi- 
trary basis  in  support  of  invidious  legis- 

Held  invalid. —  Legislation  affecting  lation,  and  in  this  way  oppress  one  in- 
railroads  cannot  discriminate  between  terest  for  the  benefit  of  another.  Louis- 
railroads  themselves,  and  a  statute  pre-  ville,  etc.,  R.  Co.  v.  Tennessee  R.  Corn- 
scribing  regulations,  and  declaring  that  mission,  (1884)  19  Fed.  695,  wherein  the 
"none  of  its  provisions"  shall  apply  to  court  said  that  a  state  cannot  "dia- 
any  railroad  then  being  "  constructed,"  or  tinguish  as  between  different  railroad 
which  might  thereafter  be  "begun  and  companies  or  between  railroad  corpora- 
constructed  in  the  state,"  until  "ten  tions  and  persons  operating  railroads  in 
years  from  and  after  its  completion,"  competition  with  them." 
denies  to  the  older  railroad  the  equal  pro- 

ff.  Railroad  "Guilty  op  Extortion." — A  statute  which  empowers  the 
railroad  commission,  upon  finding  that  a  railroad  has  been  "  gruilty  of 
extortion,' '  to  fix  a  lower  rate  for  that  road  alone  and  for  none  of  the  others 
is  invalid.  The  effect  of  the  determination  is  individual,  and  "by  not  merely 
inflicting  a  single  penalty  for  a  single  offense,  but  placing  the  guilty  rail- 
road at  the  disadvantage  of  having  a  lower  rate  than  its  rivals,  it  is  deprived 
of  the  equal  protection  of  the  laws. 

LouiBviUe,  etc,  R.  Co.  v.  McChord,  (1900)  103  Fed.  216,  reversed  on  jurisdictional 
grounds,  (1902)   183  U.  S.  483,  22  S.  Ct.  165,  46  U.  S.  (L.  ed.)  289. 

(2)  Requiring  Railroads  to  Furnish  Free  Transportation  to  Shippers.— 
An  act  requiring  railroads  to  furnish  free  transportation  to  shippers  of 
stock  in  certain  cases  is  void  as  depriving  the  railroads  of  the  equal  protec- 
tion of  the  laws. 

Atchison,  etc,  R.  Co.  t>.  CampbeU,  (1900)  01  Kan.  439,  59  Pac  1051,  78  Am.  St 
Rep.  328,  48  L.  R.  A.  251. 

(3)  Connecting  Carriers — (a)  Liability  as  Between  Connecting  Carriem— 
A  statute  which  provides  that  all  connecting  carriers  of  a  through  ship- 
ment shall  be  agents  of  each  other  for  the  matter  of  transportation,  and 
that  a  person  sustaining  damages  or  loss  shall  have  the  right  of  recovery 
against  any  one  of  the  connecting  carriers  he  may  choose  to  sue,  the  liability 
being  unaffected  by  proof  that  the  property  had  been  lost  or  damaged  on 
another  line,  or  had  never  come  into  the  possession  of  the  carrier  sued,  does 
not  deny  the  equal  protection  of  the  laws,  as  a  carrier  may  refuse  to 
accept  the  shipment  upon  a  through  bill  of  lading. 

Venning  v.  Atlantic  Coast  Line  R.  Co.,  (1907)  78  S.  C.  42>  58  S.  E.  983,  125  Am. 
St  Rep.  768,  12  L.  R.  A.  (N.  S.)   1217. 

(b)  Requiring  Installation  of  Interlocking  Plants.—  A  statute  authorizing  a 
railroad  commission  to  order  railroad  companies  to  install  an  interlocking 
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plant  at  the  crossing  of  their  tracks  does  notideny  them  the  equal  protec- 
tion of  the  laws  because  the  statute  does  not  apply  to  all  railroads  but 
leaves  it  to  the  commission  to  determine  to  what  crossings  it  shall  apply. 

Cincinnati,  etc,  R.  Co.  t?.  Indiana  R.  Commission,  (1013)  ISO  Ind.  B43,  102  N.  EL 
852. 

(c)  Eeguiring  Train  Connections. — An  order  of  a  state  railroad  commission 
requiring  a  carrier  to  make  a  certain  connection  with  another  road,  so  as 
to  promote  the  convenience  of  the  traveling  public,  is  not  so  inherently 
unjust  and  unreasonable  as  to  amount  to  a  deprivation  of  property  without 
due  process  of  law. 

Atlantic  Coast  Line  R.  Co.  v.  North  Carolina  Corp.  Commission,  (1007)  206  U.  S. 
1,  27  S.  Ot  686,  51  U.  S.   (L.  ed.)   933,  11  Ann.  Gas.  398. 

(d)  Beguiling  Facilities  for  Interchange  of  Freight. — An  order  made  by  a 
railroad  commission,  under  the  authority  of  a  statute  requiring  railroads 
to  furnish  customary  facilities  for  the  interchange  of  freight  and  empower- 
ing the  commission  to  prevent  unjust  discrimination,  requiring  a  railroad 
company  to  discontinue  the  practice  of  demanding  from  one  connecting 
carrier  the  prepayment  of  freight  while  making  no  such  demand  from 
another,  does  not  deny  the  equal  protection  of  the  laws. 

Wadiey  Southern  R.  Co.  v.  Georgia,  and  terminals  at  a  certain  point  cars 
(1915)  235  U.  S.  051,  36  S.  Ct.  214,  transported  over  other  railroads,  does  not 
59  U.  6.   (L.  ed)   405.  violate  this  clause.     Vandalia  R.  Co.  t?. 

Public   Service  Commission,    (1914)    182 
An  order  of  a  railroad  commission  re-       Ind.  297,  106  N.  E.  371. 
quiring  a  railroad  to  receive  on  its  tracks 

(4)  Distinguishing  Between  Street  Railway  and  Steam  Railroad. —  A 
municipal  ordinance  provides  that  "  street  railroad  companies,  whether 
under  the  control  of  another  company  or  not,  in  lieu  of  the  specific  tax  here- 
tofore required,  shall  pay  to  the  city  of  Savannah  for  the  privilege  of  doing 
business  in  the  city  and  for  the  use  of  the  streets  of  the  city,  at  the  rate 
of  one  hundred  dollars  per  mile  or  fraction  of  a  mile  of  trcak  used  in  the 
city  of  Savannah  by  said  railroad  company.' '  The  streets  of  the  city  are 
occupied  by  a  street  railroad  company,  commonly  known  as  such,  which  is 
subject  to  the  tax,  and  by  a  steam  railroad  company,  not  subjected  to  the 
tax,  which  does  business  in  the  streets  of  the  city  by  transporting  freights 
from  its  regular  station  to  various  side  tracks;  and  charges  an  additional  or 
local  price.  The  ordinance  does  not  deny  to  the  street  railway  company 
the  equal  protection  of  the  law. 

Savannah,    etc.,    R.    Co.    r.    Savannah,  is  really  a  somewhat  disguised  attempt 

(1905)    198  U.  S.  397,  25  S.  Ct.  690,  49  to   go   behind   the   decision    of   the   state 

"L".    S.    (L.   ed.)    1097,   wherein   the  court  court  that  the  tax  is  a  tax  on  business, 

Baid:     "The  argument  on  the  first  point  and  to  make  out  that  it  is  a  charge  for 

il  F.  S.  A.— 32 
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the  privilege  of  using  the  streets.     We  A    municipal    ordinance    limiting    the 

see  no  ground  on  which  we  should  criti-  speed  of  ordinary  railroad  trains  provided 

cise  or  refuse  to  be  bound  by  the  local  that   "the   provisions   of  this   ordinance 

adjudication.    The  difference  between  the  shall  not  apply  to  the  Inter-state  Rapid 

two  railroads  is  obvious,  and  warrants  the  Transit   Railway   Company,   except   with 

diversity  in  the  mode  of  taxation.     The  reference    to    funerals    or    other    proces- 

Central  of  Georgia  Railway  may  be  as-  sions."    On  its  appearing  that  the  Inter* 

sumed  to  do  the  great  and  characteristic  state   Rapid    Transit    Railway    Company 

part  of  its  work  outside  the  city,  while  was    in    fact   a   street-car   line   operated . 

the  plaintiff  does  its  work  within  the  city.  with  electrical  engines,  it  was  held  that 

If  the  former  escapes  city  taxation  it  does  there  was  no  denial  of  the  equal  protec- 

so  only  because  its  main  business  is  not  tion  of  the  laws.    Erb  v.  Morasch,  ( 1898) 

in  the  city  and  the  state  reserves  it  for  8  Kan.  App.  62,  64  Pac.  323,  tcrit  of.  error 

itself."    Affirming  (1900)   112  Qa.  164,  37  dismissed    (1809)    60  Kan.   251,  56  Pac 

S.  E.  393,   (1902)    116  Ga.  137,  41  S.  B.  133. 
592. 

(5)  Distinguishing  Between  Surf  ace  and  Subsurface  Street  Railroads.— 
"  There  is  a  difference  between  surface  and  subsurface  street  railroads 
sufficient  to  justify  a  diversity  in  the  mode  and  extent  of  taxation." 

Metropolitan  St.  R.  Go.  v.  New  York  65,  4  Ann.  Gas.  381,  affirming  (1903)  174 
State  Board  of  Tax  Com'rs,  (1905)  199  N.  Y.  417,  67  N.  E.  69,  105  Am.  St.  Rep. 
U.  &  1,  25  a  Ok  706,  50  U.  S.   (L.  ed.)       674,  63  L.  R  A.  984. 

(6)  Distinguishing  Between  Electric  Cars  and  Ordinary  Vehicles. —  That 
there  is  a  difference  between  ordinary  vehicles  and  cars  propelled  by  elec- 
tricity may  be  recognized  by  the  state  in  the  exercise  of  its  police  power, 
and  imposing  burdens  on  an  electric  street  railway,  in  the  matter  of  main- 
taining and  operating  safety  gates  and  signaling  appliances,  not  extended 
to  ordinary  vehicles,  does  not  deprive  the  railway  of  the  equal  protection  of 
the  laws. 

Detroit,  etc,  Ry.  Go.  v.  Osborn,  (1903)  189  U.  S.  383,  23  S.  Ct  540,  47  U.  S.  (L.  ed.} 
860,  affirming  (1901)   127  Mich.  210,  86  N.  W.  842,  62  L.  R.  A.  149. 

(7)  Distinguishing  Between  Railroad  Company  and  Individuals  in  Con- 
demnation of  Land  for  Street. —  It  cannot  be  said  that  a  railroad  company 
has  been  denied  the  equal  protection  of  the  laws  by  reason  of  the  final 
judgment  of  the  court  awarding  to  individual  property  owners,  as  com- 
pensation for  contiguous  property  appropriated  to  the  public  use,  the  value 
of  their  land  taken,  while  only  nominal  compensation  was  given  to  the 
railroad  company,  the  value  of  its  land,  simply  as  land,  across  which  the 
street  was  opened,  not'  being  taken  into  account.  In  the  case  of  individual 
owners,  they  were  deprived  of  the  entire  use  and  enjoyment  of  their  prop- 
erty, while  the  railroad  company  was  left  in  the  possession  and  use  of  its 
property  for  the  purpose  for  which  it  was  being  used,  and  for  which  it 
was  best  adapted,  subject  only  to  the  right  of  the  public  to  have  a  street 
across  it 

Chicago,  etc.,  R.  Co,  v.  Chicago,  (1897)  166  U.  S.  257,  17  S.  Ct-  581.  41  V.  & 
(L.  ed.)  979. 
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(8)  Subject  to  Mandates  of  Railroad  Commission. —  An  act  making  it  a 
misdemeanor  for  a  railroad  company  to  fail  or  refuse  to  comply  "  with 
the  findings,  decrees  and  mandates  "  of  the  railroad  commission,  is  not 
invalid  because  it  makes  each  day  of  such  failure  or  refusal  a  separate 
offense.  Its  enforcement  does  not  violate  the  clause  that  no  state  shall 
deny  to  any  person  equal  protection  of  the  laws. 

St.  Louis,  etc,  R.  Go.  v.  State,  (1911)  party  except  that  heard  by  the  Commis- 

90  Ark.  1, 136  S.  W.  938.  sion,  except  such  aB  the  court  shall  be 

satisfied,  by  sworn  testimony,  could  not 

A   Kentucky   statute   providing   for   a  have  been  produced  before  the  Commis- 

hearing  and  determination  of  complaints  sion,  by  the  exercise  of  reasonable  dili- 

by    a    railroad    commission    and    further  gence;     the    judgment    and    proceedings 

providing    in    case    the    award    was    not  thereon  shall  be  the   same  as  in   other 

satisfied   for   proceedings   in   the  Circuit  ordinary  cases/'  has  been  held  not  to  be 

Court  and  that  if  "a  trial  is  demanded,  violative  of  the  equal  protection  clause 

the  case  shall  be  tried,  in  all  respects,  of  the   Fourteenth  Amendment.     Illinois 

as    other   ordinary    cases,    in    which    the  Cent.    R.    Co.    v.    Paducah    Brewery   Co., 

same  amount  is  involved,  except  that  no  (1914)   167  Ky.  357,  163  S.  W.  239. 
evidence    shall    be    introduced   by    either 

(9)  Power  of  Eminent  Domain. —  In  Tennessee  an  act  "  extending  the 
powers  of  railroad  companies  and  corporations  owning  or  operating,  or 
which  may  hereafter  own  or  operate,  a  railroad,  or  any  part  thereof  in  the 
state  of  Tennessee,  to  condemn  property  to  provide  water  for  their  use 
as  such,"  has  been  held  not  violative  of  the  Fourteenth  Amendment  on  the 
theory  that  the  power  to  condemn,  by  the  act  conferred,  is  confined  to  the 
railroad  companies,  or  corporations  owning  or  operating  a  railroad  or  any 
part  thereof,  in  Tennessee,  at  the  time  of  the  passage  of  the  act,  or  such 
companies  or  corporations  as  might  own  or  operate  a  railroad  or  any  part 
thereof  in  Tennessee  after  the  passage  of  the  act,  and  that  the  act,  while 
embracing  within  its  application  such  railroad  companies,  does  not  extend 
to,  or  confer,  such  power — "  upon  a  new  railroad  company  engaged  for 
the  first  time  in  the  construction,  or  becoming  the  owner  of  a  railroad  or 
any  part  thereof,  in  Tennessee." 

Lea  v.  Louisville,  etc.,  R.  Co.,  ( 1910)  the  right  of  way  of  a  steam  railroad  does 
135  Tenn.  560,  188  &  W.  215.  not  deny  the  equal  protection  of  the  laws 

when  the  same  substantial  right  is  pos- 

By  electric  railway  to  cross  steam  rail-  sessed  by  a  steam  railroad.  Vandalia  R. 
way. —  A  statute  authorizing  an  electric  Co.  v.  La  Fayette,  etc.,  Traction  Co., 
railway   to  condemn   the   right   to   cross       (1911)    175  Ind,  391,  94  N.  E.  483. 

(10)  Fellow-servant  Law. — (a)  In  General.— A  state  statute  which  author- 
izes the  recovery  of  damages  for  an  injury  suffered  by  an  employee  because 
of  the  negligent  act  of  a  fellow  servant,  when  it  applies  only  to  railroad 
corporations,  does  not  deny  the  equal  protection  of  the  laws.  It  is  not 
invalid  as  discriminating  in  favor  of  individual  employers. 

Tullis  v.  Lake  Erie,  etc.,  R.  Co.,  (1899)  ber  Co.  r.  Pierce,  (1914)  235  U.  S.  380, 
175  U.  S.  351,  20  S.  Ct.  136,  44  U.  S.  35  S.  Ct.  138,  59  U.  S.  (L.  ed.)  279; 
(L.  ed.)    192.1   See  also  Easterling  Lum-      Aluminum  Co.  v.  Ramsey,  (1911)  222  U, 
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S.  261,  32  S.  Ci.  76,  56  U.  &  (L.  ed.) 
186;  Louisville,  etc.,  R.  Co.  v.  Melton, 
(1910)  218  U.  S.  36,  30  S.  Ct.  676,  64 
U.  S.  (L.  ed.)  921,  47  L,  R.  A.  (N.  S.) 
84;  Minneapolis,  etc.,  R.  06.  t\  Herri ck, 
(1888)  127  U.  S.  210,  8  S.  Ct.  1176, 
32  U.  S.  (L.  ed.)  109;  Cincinnati,  etc., 
R.  Co.  i?.  Thiebaud,  (1900)  114  Fed.  918; 
Georgia  R.,  etc.,  Co.  t\  Miller,  (1892)  90 
Ga.  671,  16  S.  E.  930;  Indianapolis  Union 
R.  Co.  v.  Houlihan,  (1901)  157  Ind.  494, 
60  N.  E.  943,  54  L.  R.  A.  787;  Pittsburgh, 
etc.,  R.  Co.  r.  Mdntgomery,  (1898)  152 
Ind.  4,  49  N.  E,  582,  71  Am.  St.  Rep.  301, 
69  L.  R.  A.  875;  Ravburn  r.  Central  Iowa 
R.  Co.,  (1888)  74  la.  637,  35  N.  W.  606, 
38  N".  W.  520;  Pierce  t\  Central  Iowa  R. 
Co.,  (1887)  73  la.  140,  34  N.  W.  783; 
Bucklew  v.  Central  Iowa  R.  Co.,  (1884) 
64  la.  603,  21  N.  W.  103;  McAunich  p. 
Mississippi,  etc.,  R.  Co.,  (1866)  20  la. 
3o8;  Missouri  Pac.  R.  Co.  v.  Mackey, 
(1888)  33  Kan.  298,  6  Pac.  291;  Missouri 
Pac.  R.  Co.  v.  Haley,  (1881)  25  Kan.  35; 
Herri  ck  v.  Minneapolis,  etc.,  R.  Co., 
(1883)  31  Minn.  11,  16  N.  W.  413,  47 
Am.  Rep.  771,  (1884)  32  Minn.  435,  21 
K.  W.  471;  Powell  r.  Sherwood,  (1901) 
162  Mo.  605,  63  S.  W.  485;  Froelich  v. 
Toledo,  etc.,  R,  Co.,   (1903)  24  Ohio  Cir. 


Ct.  369;  Campbell  r.  Cook,  (1894)  86 
Tex.  630,  26  S.  W.  486,  40  Am.  St.  Rep. 
878;  Ditberner  v.  Chicago,  etc..  R.  Co., 
(1879)  47  Wis.  138,  2  N.  VV.  69;  Caddo 
River  Lumber  Co.  v.  Grover,  (1916)  126 
Ark.  449,  190  S.  VV.  560;  Florida  East 
Coast  R.  Co.  r.  Lassiter,  (1909)  58  Fla. 
234,  50  So.  428,  19  Ann.  Cas.  192; 
Sexton  p.  Newark  Dist.  Tel.  Co.,  (1913) 
84  N.  J.  L.  85,  86  Atl.  451 ;  St.  Louis,  etc, 
R.  Co.  t?.  Jenkins,  (Tex.  Civ.  App.  1911) 
137  S.  W.  711. 

The  hazardous  character  of  the  business 
of  operating  a  railway  would  seem  to  call 
for  special  legislation  with  respect  to  rail- 
road corporation*,  having  for  its  object 
the  protection  of  their  employees  as  well 
as  the  safety  of  the  public.  The  busi- 
ness of  other  corporations  is  not  subject 
to  similar  dangers  to  their  employees,  and 
no  objections,  therefore,  can  be  made  to 
legislation  on  the  ground  of  its  making 
an  unjust  discrimination,  when  it  meets 
a  particular  necessity,  and  all  railroad 
corporations  are,  without  distinction, 
made  subject  to  the  same  liabilities.  Mis- 
souri Pac.  R.  Co.  p.  Mackey,  (1888)  127 
U.  S.  207,  8  S.  Ot.  1161,  32  U.  S.  (L.  ed.) 
107. 


Excepting  incompleted  roads  from  the  operation  of  a  statute  making  rail- 
roads liable  for  injury  to  a  servant  through  the  negligence  of  a  fellow 
servant,  does  not  deny  to  completed  railroads  the  equal  protection  of 
the  laws. 

Minnesota  Iron  Co.  t\  Kline,  (1905)  19©  U.  S.  593,  26  a  Ct.  159,  50  U.  S.  (L.  ed.) 
322. 


(b)  As  Applicable  to  All  Bailroads— A  statute  declaring  such  a  rule  of 
law  as  to  "  every  railway  corporation,"  includes  all  persons  and  corpora- 
tions operating  railroads,  and  is  therefore  valid. 


Lewis  r.  Northern  Pac.  R.  Co.,  (1907) 
36  Mont.  207,  92  Pac.  469.  See  also 
Pittsburgh,  etc.,  R.  Co.  r.  Lightheiser, 
(1906)    168  Ind.  438,  78  N.  E.  1033. 

A  statute  providing  "that  every  cor- 
poration, receiver,  or  other  person  operat- 
ing any  railroad  in  thi$  state,  shall  be 
liable  in  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  car- 
rier operating  such  railroad,"  is  not  vio- 
lative of  the  equal  protection  clause  of  the 
Fourteenth  Amendment.  Houston,  etc., 
R.  Co.  t\  Bright,  (Tex.  Civ.  App.  1©13) 
166  8.  W.  304. 

In  Texas,  acts  making  certain  persons, 
intrusted  by  any  person,  receiver  or  cor- 
poration operating  a  railroad  or  street 
railway,  vice  principals  of  such  person, 
receiver  or  corporation,  and  providing  that 


they  are  not  fellow  servants  with  their 
co-employees,  and  further  providing  cer- 
tain distinguishing  characteristics  as 
necessary  to  constitute  two  persons  fellow 
servants,  have  been  held  not  to  violate  the 
equal  protection  clause,  such  acts  being 
applicable  to  all 'persons  of  a  particular 
class,  affecting  alike  the  employees  of  all 
corporations,  or  persons  owning  or  operat- 
ing a  railroad  when  brought  under  their 
influence  under  like  circumstances  and  con- 
ditions. Missouri,  etc.,  R.  Co.  r.  Bailey, 
(1909)  53  Tex.  Civ.  App.  295,  115  S.  W. 
601. 

A  statute  which  provides  that  every  rail* 
road  "  or  other  corporation,"  except  mu- 
nicipal, shall  be  liable  for  damage*  for 
personal  injury  suffered  by  any  employee 
while  in  its  service,  the  employee  so  in- 
jured being  in  the  exercise  of  due -care  and 
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diligence,  is  in  violation  of  this  amend- 
ment for  the  reason  that  it  imposes  bur- 
dens upon  private  corporation  employers 
that  are  not  imposed  on  individuals  and 
partnership  employers  in  the  same  busi- 
ness under  the  same  circumstances  and 
conditions,  and  gives  a  right  of  action  to 
the  employees  of  private  corporations  that 
is  not  granted  to  the  employees  of  indi- 
viduals and  corporations  under  like  con* 
ditions.  Bedford  Quarries  Co.  v.  Bough, 
(1007)  168  Ind.  671,  80  N.  E.  529,  14 
L.  R.  A.  (N.  8.)  418. 

Logging  roads. —  A  statute  abolishing 
the  fellow  servant  doctrine  as  to  all  em- 
ployees using  engines,  locomotives,  and 
cars  of  all  kinds  and  descriptions  pro- 
pelled by  certain  specified  dangerous  agen- 
cies specified  and  running  on  tracks,  is 


not  violative  of  the  equality  clause  of  the 
Fourteenth  Amendment  by  reason  of  the 
use  of  the  expression  "  and  running  on 
tracks."  The  court  said:  "We  see  in 
the  act  of  the  legislature  the  purpose  to 
extend  the  remedy  provided  by  the  abro- 
gation of  the  fellow-servant  doctrine  to  all 
employees  of  all  railroad  corporations,  in- 
cluding the  commercial  railroads,  and  in- 
cluding also  all  other  railroads,  such  as 
logging  railroads  and  those  connected  with 
lumber  and  other  enterprise*  using  such 
engines,  locomotives,  and  cars  '  running  on 
tracks.'  We  understand  the  words  l  run- 
ning on  tracks'  to  define  such  engines, 
locomotives,  and  cars  propelled  by  the  sev- 
eral dangerous  agencies  named  as  are  used 
in  all  of  the  different  kinds  of  railways." 
Basterling  Iiumber  Co.  *.  Pierce,  (1914) 
106  Miss.  672,  64  So.  461. 


(c)  As  Applicable  to  All  Employees. — A  fellow  servant  law  is  not  a  denial 
of  the  equal  protection  of  the  laws  because  it  is  not  limited  to  employees 
when  exposed  to  dangers  peculiarly  resulting  from  the  operation  of  a  rail- 
road, but  applies  to  all  employees  including  those,  like  carpenters,  engaged 
in  bridge  and  other  construction  work. 


Louisville,  etc,  R.  Co.  v.  Melton,  (1910) 

218  U.  S.  36,  30  S.  Ct.  676,  54  U.  S.  (L. 
ed.)  921,  47  L.  R.  A.  (N.  S.)  84.  See  also 
Mobile,  etc.,  R.  Co.  v.  Turnipseed,  ( 1910) 

219  U.  S.  35,  31  S.  Ct.  136,  55  U.  S.  (L. 
ed.)  78,  Ann.  Cas.  1912A  463.  32  L.  R.  A. 
(N.  S.)  226;  Richey  t\  Cleveland,  etc.,  R. 
Co.,  (1911)  47  Ind.  App.  123,  93  N.  E. 
1022;  Majavis  t?.  Great  Northern  R.  Co., 
(1913)  121  Minn.  431,  141  N.  W.  806; 
Kiley  v.  Chicago,  etc.,  R.  Co.,  (1910)  142 
Wis.  154,  125  N.  W.  464;  Kiley  v.  Chi- 
cago, etc.,  R.  Co.  (1909)  138  Wis.  216,  119 
N.  W.  309,  120  N.  W.  766. 

A  state  constitutional  provision  that  the 
common-law  doctrine  of  the  fellow  serv- 
ant, so  far  as  it  affects  the  liability  of 


the  master  for  injuries  to  his  servant,  re- 
sulting from  the  acts  or  omissions  of  any 
other  servant  or  servants  of  the  common 
master,  is  abrogated  as  to  every  employee 
of  every  railroad  company  and  every 
street  railway  company  or  interurban 
railway  company,  and  of  every  person,  firm 
or  corporation  engaged  in  mining  in  the 
state,  is  not  a  violation  of  the  equal  pro- 
tection clause.  Missouri,  etc.,  R.  Co.  v. 
Richardson,  (Tex.  Civ.  App.  1910)  125 
S.  W.  623. 

Such  a  statute  applicable  to  all  em- 
ployees of  all  common  carriers,  was  held 
invalid,  in  Chicago,  etc.,  R.  Co.  P.  Westby, 
(1910)   178  Fed.  619. 


(d)  As  Limited  to  Employees  Exposed  to  Hazard  of  Service.— A  fellow 
servant  law  does  not  deny  the  equal  protection  of  the  laws  because  con- 
strued by  the  state  supreme  court  as  not  extending  to  any  class  of  railroad 
employees  except  those  whose  occupation  connects  them  in  some  way  with 
the  movement  of  trains  where  they  are  exposed  to  the  hazards  incident  to 
the  operation  and  movement  of  trains  and  engines. 


Chicago,  etc.,  R.  Co.  t\  Hackett,  (1913) 
228  U.  S.  559,  33  S.  Ct.  581,  57  U.  S. 
(L.  ed.)   966. 


An  employers'  liability  act  applicable  to 
every  railway  company  and  to  any  of  its 
employees  who  at  the  time  of  injury  are 


engaged  in  construction  or  repair  work 
or  in  the  use  and  operation  of  any  en- 
gine, car  or  train,  does  not  deny  the  equal 
protection  of  the  laws.  Swoboda  v.  Union 
Pac.  R.  Co.,  (1910)  87  Neb.  200,  127  K. 
W.  215,  138  Am.  St.  Rep.  483. 
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(e)  Establishing  Bole  of  Comparative  Negligence — A  statute  making  a 

railroad  company  liable  to  its  employees  for  injuries  resulting  from  the 

negligence  of  fellow  servants,  and  depriving  the  company  of  the  defense 

of  contributory  negligence,  does  not  deny  the  equal  protection  of  the  laws. 

An  employer's  liability  act  providing 
that  no  employee  who  may  be  injured  or 
killed  shall  be  held  to  have  been  guilty 
of  contributory  negligence  in  any  case 
where  the  violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety 
of  employees  contributed  to  the  death  of 
Buch  employee,  does  not  violate  the  equal 
protection  clause.  Freeman  r.  Swan, 
(Tex.  Civ.  App.  1912)   143  S.  W.  724. 


Missouri  Pac.  R.  Co.  v.  Castle,  (1912) 
224  U.  S.  641,  32  8.  Ct.  606,  56  U.  S. 
(L.  «L)   875. 

An  Act  fixing  liability  of  railroads  for 
injuries  to  their  employees,  and  abolish- 
ing the  defenses  of  assumed  risk,  fellow 
servant  rule,  and  contributory  negligence, 
does  not  deprive  the  railroad  of  the  equal 
protection  of  the  law,  as  guaranteed  by 
Amendment  14,  to  the-  Federal  Constitu- 
tion. St.  Louis,  etc.,  R.  Co.  v.  Ingram, 
(1916)  116  Ark.  377,  176  S.  W.  692. 

In  Texas  an  employer's  liability  act 
which  in  part  relieves  employees  engaged 
in  operating  railroads  from  the  conse- 
quences of  their  own  negligence  in  suits 
for  personal  injuries,  is  held  not  to  vio- 
late the  equal  protection  clause  of  the 
Fourteenth  Amendment.  Missouri,  etc., 
R.  Co.  v.  Sadler,  (Tex.  Civ.  App.  1912) 
149  a  W.  1188. 


An  employer's  liability  act  providing 
that  "in  any  action  brought  against  any 
common  carrier  .  .  .  the  employee 
shall  not  be  held  to  assume  the  risk  of 
his  employment  in  any  case  where  the 
violation  of  such  common  carrier  of  any 
statute  enacted  for  the  safety  of  the  em- 
ployee contributed  to  the  injury  or  death 
of  such  employee,"  does  not  violate  the 
equal  protection  clause.  Freeman  v. 
Swan,  (Tex.  Civ.  App.  1912)  143  S.  W. 
724. 


(11)  Precluding  Defense  of  Acceptance  of  Benefits  in  Belief  Depart- 
ment. — A  statute  which  precludes  a  railroad  company  from  making  the 
defense  that  recovery  is  barred  by  the  acceptance  of  benefits  under  a  con- 
tract of  membership  in  its  relief  department  is  not  invalid  as  denying  the 
equal  protection  of  the  laws. 


Chicago,  etc.,  R.  Co.  t>.  McGuire,  (1911) 
219  U.  S.  549,  31  a  Ct.  259,  55  U.  a 
(L.  ed.)    328,  affirming  McGuire  v.  Chi- 


cago, etc,  R.   Co.,    (1906)    131   la.  340, 
108  N.  W.  902,  33  L.  R.  A.  (N.  &)  70ft. 


(12)  Prohibiting  Surrender  by  Employee  of  Bight  to  Damages. 


An  Ohio  statute  which  provides,  "  and 
no  railroad  company,  insurance  company, 
or  association  of  other  persons  shall  de- 
mand, expect,  require,  or  enter  into  any 
contract,  agreement,  or  stipulation  with 
any  other  person  about  to  enter  or  in  the 
employment  of  any  railroad  company, 
whereby  such  person  stipulates  or  agrees 
to  surrender  or  waive  any  right  to  dam- 
ages against  any  railroad  company  there- 
after arising  from  personal  injury  or 
death,  or  whereby  he  agrees  to  surrender 
or  waive,  in  case  he  asserts  the  same, 
any  other  right  whatsoever,  and  all  such 


stipulations  or  agreements  shall  be  void," 
being  directed  solely  to  employees  of  rail- 
roads was  held  to  be  class  legislation. 
Laws  must  be  not  only  uniform  in  their 
application  throughout  the  territory  over 
which  the  legislative  jurisdiction  extends, 
but  they  must  apply  to  all  classes  of 
citizens  alike.  There  cannot  be  one  law 
for  railroad  employees,  another  law  for 
employees  in  factories,  and  another  law 
for  employees  on  a  farm  or  the  highways. 
Shaver  t?.  Pennsylvania  R.  Co.,  (1896) 
71  Fed.  936. 


(13)  Safety  Appliance  Act. — A  safety  appliance  statute  providing 
4t  that  any  employee  of  any  common  carrier  \  .  .  who  may  be  injured 
or  killed  shall  not  be  held  to  assume  the  risk  of  his  employment  or  to  have 
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been  guilty  of  contributory  negligence  if  the  violation  of  such  carrier  of 
any  provision  of  this  act  contributed  to  the  injury  or  death  of  such 
employee,"  does  not  violate  the  equal  protection  clause. 

Freeman  p.  Swan,  (Tex.  Civ.  App.  1010)   143  S.  W.  724. 

(14)  Liability  for  Injuries  to  Passengers. — A  statute  providing  that 
"  every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  damages 
inflicted  upon  the  person  of  passengers  while  being  transported  over  its 
road,  except  in  cases  where  the  injury  done  arises  from  the  criminal  negli- 
gence of  the  persons  injured,  or  when  the  injury  complained  of  shall  be  the 
violation  of  some  express  rule  or  regulation  of  said  road  actually  brought  to 
his  or  her  notice,' '  doe&  not  deny  to  a  railroad  company  the  equal  protection 
of  the  laws.  Statutes  imposing  an  additional,  or  even  absolute,  liability  on 
railroads  for  injuries  to  passengers  or  property  are  not  repugnant  to  the 
Constitution  of  the  United  States. 

Clark  v.  Russell,  (1090)   97  Fed.  900. 


(15)  Liability  for  Injury  to  Postal  Clerk. — A  state  statute  making  a  rail- 
road company  liable  for  injury  to  a  railway  postal  clerk  as  if  he  were  an 
employee  of  the  railroad  and  not  as  a  passenger,  does  not  deny  to  such  a 
class  the  equal  protection  of  the  laws. 

Martin  v.  Pittsburgh,  etc.,  R.  Co.,    (1906)   203  U.  8.  284,  27  a  Ct.  100,  51  U.  S. 
(L.  ed.)   184,  8  Ann.  Cas.  87. 

(16)  Liability  on  Failure  to  Fence  Track — (a)  Absolute  Liability  for 
Injury  to  Stock. — A  statute  requiring  railroad  corporations  to  erect  fences 
where  their  roads  pass  through,  along,  or  adjoining  inclosed  or  cultivated 
fields  or  uninclosed  lands,  with  openings  or  gates  at  farm  crossings,  and  to 
construct  and  maintain  cattle  guards,  where  fences  are  required,  sufficient 
to  keep  horses,  cattle,  and  other  animals  from  going  on  the  roads,  and  mak- 
ing them  liable  in  double  the  amount  of  damages  which  shall  be  done  to 
horses,  cattle,  mules,  or  other  animals  occasioned  by  the  failure  to  construct 
such  fences  or  cattle  guards,  does  not  deny  to  any  railroad  the  equal  protec- 
tion of  the  law.  Each  company  is  subject  to  the  same  liability,  and  from 
each  the  same  security  is  exacted,  by  the  erection  of  fences,  gates,  and  cattle 
guards,  when  its  road  passes  through,  along,  or  adjoining  inclosed  or 
cultivated  fields  or  uninclosed  lands.    There  is  no  evasion  of  the  rule  of 
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equality  where  all  companies  are  subjected  to  the  same  duties  and  liabili- 
ties under  similar  circumstances. 


Missouri  Pac.  R.  Co.  v.  Humes,  (1885) 
115"  U.  S.  518,  6  S.  Ct.  110,  29  U.  S. 
(L.  ed.)  463.  See  also  Sullivan  v.  Oregon 
Ry.,  etc.,  Co.,  (1890)  19  Ore.  319,  24 
Pac.  408. 

In  Wadsworth  0.  Union  Pac.  R.  Co., 
(1893)  18  Colo.  600,  33  Pac.  515,  36  Am. 
St.  Rep.  309,  23  L.  R.  A.  812,  followed 
by  Sweetland  t?.  Atchison,  etc.,  R.  Co., 
(1«96)  22  Colo.  220,  43  Pac.  1006,  it 
was  held  that  a  Colorado  statute  which 
imposed  an  unconditional  liability  on 
railroads  for  killing  live  stock  was  in- 
valid as  the  fencing  of  railroads  was  not 


required,  and  consequently  there  was  bo 
foundation  for  the  penalty. 

A  statute  requiring  a  particular  line  of 
railroad  running  through  a  certain  local- 
ity to  fence  its  right  of  way  is  not  un- 
constitutional as  violative  of  the  equal 
protection  clause  in  that  it  singles  out 
such  railroad  and  requires  it  to  do  what 
other  railroads  in  the  state  are  not  re- 
quired to  do.  Missouri,  etc.,  R.  Co.  c. 
State,  (1909)  92  Ark.  1,  121  S.  W.  930, 
135  Am.  St.  Rep.  164,  31  L.  R.  A.  (N. 
S.)   861. 


(b)  Double  Damages  for  Injury  to  Stock. — A  statute  which  provides  that  if 
a  railroad  company  fails  to  fence  its  lines  against  live  stock  running  at 
large,  it  shall  be  liable  to  the  owner  of  any  such  stock  injured  or  killed  by 
reason  of  the  want  of  such  fence  for  the  value  of  the  property  or  damage 
caused,  and  that  if  the  corporation  neglects  to  pay  the  value  or  damage 
done  to  such  stock,  within  thirty  days  after  notice  in  writing,  accompanied 
by  an  affidavit  of  such  injury  or  destruction,  has  been  served  on  any  officers 
of  the  corporation  in  the  county  where  the  injury  complained  of  was  com- 
mitted, such  owner  shall  be  entitled  to  recover  double  the  value  of  the  stock 
killed  or  damages  caused  thereto,  does  not  deny  the  equal  protection  of  the 
laws. 

Minneapolis,  etc.,  R.  Co.  t>.  Beckwith,  (1889)  128  IT.  S.  27,  9  S.  Ct.  207,  32  U.  & 
(L.  ed.)   585.     See  also  Tredway  v.  Sioux  City,  etc.,  R.  Co.,   (1876)  43  la.  527. 


(c)  Double  Damages  for  Injury  to  Crops.—  A  state  statute  which  give  to  a 
party  double  damages  where  his  crops  are  injured  as  a  result  of  defective 
fencing  along  a  railroad,  through  which  stock  passed  into  the  plaintiff's 
premises,  is  a  constitutional  exercise  of  the  legislative  power. 


Kingsbury  t\  Missouri,  etc.,  R.  Co., 
(1900)  156  Mo.  379,  57  S.  W.  547,  the 
court  saying  that  the  constitutionality  of 
the  statute  had  been  often  questioned  and 
had  been  invariably  sustained  by  the 
courts,  and  citing  Gorman  t?.  Pacific  R. 
Co.,  (1858)  26  Mo.  441;  Trice  r.  Han- 
nibal, etc.,  R,  Co.,  (1872)  49  Mo.  438; 
Barnett  v.  Atlantic,  etc.,  R.  Co.,  (1878) 
68  Mo.  66;  Cummings  i?.  St.  Louis,  etc., 
R.  Co.,  (1879)  70  Mo.  570;  Spealman  p. 
Missouri  Pac.  R.  Co.,  (1880)  71  Mo.  434; 
Humes  t\  Missouri  Pac.  R,  Co.,  (1884) 
82  Mo.  221;  Phillips  v.  Missouri  Pac.  R. 
Co.,  (1885)  86  Mo.  540;  Hines  v.  Missouri 


Pac.  R.  Co.,  (1885)  86  Mo.  029;  Hamilton 
v.  Missouri  Pac.  R.  Co.,  (1885)  87  Mo. 
85;  Perkins  t\  St.  Louis,  etc.,  R.  Co., 
(1890)  103  Mo.  52,  15  8.  W.  320,  11 
L.  R.  A.  426;  Briggs  v.  St.  Louis,  etc., 
R.  Co.,  (1892)  111  Mo.  168,  20  S.  W.  32; 
Missouri  Pac.  R.  Co.  v.  Humes,  (1885) 
115  U.  S.  512,  6  S.  Ct.  110,  29  U.  a 
(L.  ed.)  463;  Missouri  Pac.  R.  Co.  v. 
Terry,  (1885)  115  U.  S.  523,  note,  6 
S.  Ct.  114,  29  U.  S.  (L.  ed.)  467;  9t 
Louis,  etc.,   R.   Co.   v.   Mathews,    (1897) 

165  u.  s.  n,  17  a  ct  243,  41  u.  a 

(L.  ed.)  611. 
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(17)  Liability  for  Communicated  Fires. — A  statute  by  which  every 
railroad  corporation  owning  and  operating  a  railroad  in  the  state  is  made 
responsible  in  damages  for  property  of  any  person  injured  or  destroyed  by 
fire  communicated  by  its  locomotive  engines,  and  is  declared  to  have  an 
insurable  interest  in  property  along  its  route,  and  authorized  to  insure  such 
property  for  its  protection  against  such  damages,  does  not  deny  to  the  rail- 
road company  the  equal  protection  of  the  laws.  "  The  statute  is  not  a  penal 
one,  imposing  a  punishment  for  a  violation  of  law;  but  it  is  purely 
remedial,  making  the  party,  doing  a  lawful  act  for  its  own  profit,  liable  in 
damages  to  the  innocent  party  injured  thereby,  and  giving  to  that  party  the 
whole  damages,  measured  by  the  injury  suffered." 

St.    Louis,    etc.,    R.    Co.    c.    Mathews,  of  the  law.    Choctaw,  etc.,  R.  Co.  v.  Alex- 

(1897)    166  U.   S.   5,   17   S.  Ct.   243,   41  ander,   (1897)    7  Okla.  580,  52  Pac.  944. 
U.  S.   (L.  ed.)   611,  affirming  Mathews  i\ 

St.  Louis,  etc.,  R.  Co.,    (1804)    121   Mo.  A    South    Carolina    statute    providing 

298,   24    S.    W.    591,   25    L.    R.    A.    161;  that    "every    railroad    corporation    shall 

Campbell  v.  Missouri  Pac.  R.  Co.,  (1894)  be  responsible  in  damages  to  any  person 

121   Mo.   340,  25  S.  W.  936,  42  Am.  St.  or  corporation  whose  buildings  or  other 

Rep.  530,  25  L.  R.  A.  175;  Chicago,  etc.,  property   may   be   injured    by   Are    com- 

R.  Co.  t>.  Kendall,   (1911)    186  Fed.  139;  municated  by  its  locomotive  engines,  or 

Pittsburgh,  etc.,  R.  Co.  v.  Chappell,  (1914)  originating  within  the  limits  of  the  right 

193  Ind.   141,  106  K.  E.  403,  Ann.  Cas.  of  way  of  said  road,  in  consequence  of  the 

191&A  627.  act  of  any  of  its  authorized  agents  or 

employees,  except  in  any  case  where  prop- 

A  Colorado  statute  which  provided  that  erty  shall  have  been  placed  on  the  right 

"every  railroad  corporation  operating  its  of  way  of  such  corporation  unlawfully  or 

line  of  road,  or  any  part  thereof,  in  this  without   its   consent;    and  it   shall   have 

state,  shall  be  liable  for  all  damages  by  an  insurable  interest  in  the  property  upon 

fire  that  is  set  out  or  caused  by  operating  its  route  for  which  it  may  so  be  held  re- 

any    such    line    of    road    or    any    part  sponsible,    and    may    procure    insurance 

thereof ,"   was   held   to  be   constitutional.  thereon  in  its  own  behalf,"  does  not  deny 

Union  Pac.   R.   Co.   c.   De   Bush,    (1888)  to  a  railroad  company  the  equal  protec- 

12   Colo.   294,   20   Pac.    752,   13   Am.   St.  tion  of  the  law.    McCandless  r.  Richmond, 

Rep.    221,    3    L.    R.    A.    360.      See    also  etc.,  R.  Co.,  (1892)  38  S.  C.  105,  16  S.  E. 

Union  Pac.  R.  Co.  t?.  Moffatt,   (1883)    12  429,  18  L.  R.  A.  440.     See  also  Brown  v. 

Colo.  310,  20  Pac.  759.  Carolina  Midland   Ry.,    (1903)    67   S.   C. 

485.  46  S.  E.  283,  100  Am.  St.  Rep.  756; 

An  Oklahoma  statute  entitled  "An  Act  State   t\   Hagood,    (1888)    30   S.    C.    519, 

to  regulate  prairie  fires,"  providing  that  9  8.  E.  686,  3  L.  R.  A.  841;   Mobile  Ins. 

"any    railroad    company    operating    any  Co.  v.  Columbia,  etc.,  R.  Co.,   (1893)    41 

line  in  this  territory  shall  be  liable  for  S.  C.  408,  19  S.  E.  858,  44  Am.  St.  Rep. 

all  damages  sustained  by  fire  originating  725;    Lipneld    r.   Charlotte,   etc.,   R.   Co., 

fiom  operating  their  road,"  does  not  deny  (1893)  41  S.  C.  286,  19  S.  E.  497. 
to  a  railroad  company  the  equal  protection 

(18)  Injury  as  Prima  Facie  Evidence  of  Want  of  Skill. — A  statute  pro- 
viding that  "  In  all  actions  against  railroad  companies  for  damages  done  to 
persons  or  property,  proof  of  injury  inflicted  by  the  running  of  the  locomo- 
tives or  cars  of  such  company  shall  be  prima  facie  evidence  of  the  want  of 
reasonable  skill  and  care  on  the  part  of  the  servants  of  the  company  in 
reference  to  such  injury,"  does  not  deny  the  equal  protection  of  the  laws. 

Mobile,    etc.,    R.    Co.     v.    Turnipseed,  An  Act  providing  that  "  in  suits  against 

(1910)    219  U.  S.   35,  31   S.  Ct.   136,  65  railroad  companies  for  the  loss  of  stock 

U.  S.   (L.  ed.)    78,  Ann.  Cas.  1912A  463,  killed    or    injured   by   them,   it   shall   be 

32  L.  R.  A.  (N.  S.)  226.  sufficient  in  order  for  the  plaintiff  and 
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owner  to  recover,  to  prove  the  killing  or  motives  or  trains/'  is  not  in  conflict  with, 

injury,  unless  it  be  shown  by  the  defend-  Amendment  14,  |   1,  of  the  Constitution 

ant  company  that  the  killing  or  injury  of  the  United  States,  in  that  it  denies  to 

was  not  the  result  of  fault  or  carelessness  the  railroad  the  "  equal  protection  of  the 

on  their  part  or  the  negligent  or  indiffer-  laws."     Learned   v.   Texas,   etc.,    R.   Co., 

ent  running  or  management  of  their  loco-  (1911)    126  La.  430,  54  So.  931. 

(19)  Failure  to  Perform  Statutory  Duty  as  Affecting  Liability. — A  stat- 
ute which  provides  that  if  a  person  is  injured  at  a  crossing,  and  it  appears 
that  the  company  neglected  to  give  the  signals  required  by  the  statute  and 
that  such  neglect  contributed  to  the  injury,  the  company  shall  be  liable  for 
all  damages  unless  it  be  shown  that,  in  addition  to  the  mere  want  of  ordi- 
nary care,  the  person  injured,  or  the  person  having  charge  of  his  person  or 
property,  was  guilty  of  gross  or  willful  negligence,  or  was  acting  in  viola- 
tion of  law,  and  that  such  gross  or  willful  negligence  or  unlawful  act  con- 
tributed to  the  injury,  does  not  deny  the  equal  protection  of  the  laws. 

Drennan  v.  Southern  By.  (Carolina  Division),  (1912)  91  S.  C.  507,  75  S.  E.  45. 

(20)  Penalty  for  Delay  in  Transporting  Goods. — A  statute  authorizing 
the  recovery  from  a  railroad  company  of  a  penalty  for  failure  to  transport 
goods  within  a  reasonable  time,  does  not  deny  the  equal  protection  of  the 
laws. 

Sandford  v.  Seaboard  Air  Line  Ry.,  (1008)  79  a  a  519,  61  &  E.  74.  See  also 
Thweat  v.  Atlantic  Coast  Line  R.  Co*.,  (S.  C.  1010)  67  S.  E.  15. 

(21)  Requiring  Payment  of,  or  Refusal  to  Pay,  Claim  Within  a  Certain 
Time. — A  statute  subjecting  a  carrier  to  a  penalty  of  fifty  dollars  for  failure 
to  adjust  and  pay  a  claim  for  loss  of  or  damage  to  property,  provided  that 
no  penalty  shall  be  recovered  unless  the  consignee  recover  the  full  amount 
claimed,  does  not  deny  the  equal  protection  of  the  laws. 

Seaboard    Air    Line    Ry.    v.    Seegers,  fee,  is  valid.     Kansas  City  Southern  B. 

(1007)    207   U.   S.   73,  28   S.  Ct   28,  52  Co.  v.  Anderson,    (1914)    233  U.  S.  325, 

U.   S.    (L.   ed.)    108.     See  also   Atlantic  34  S.  Ct.  599,  58  U.  S.   (L.  ed.)   983. 
Coast  Line  R.  Co.  v.  Coachman,    (1910) 

59   Fla.    130,  62   So.   377,   20   Ann.   Cas.  A  statute  authorizing  the  recovery  of 

1047;    Mobile,   etc.,   R.    Co.   v.    Brandon,  a   penalty   from   a   common   carrier   for 

(1911)    98  Miss.  461,  53  So.  957,  42  L.  failure   to   settle   all   claims   for   lost  or 

R.  A.   (N.  S.)    106;  Porter  v.  Charleston,  damaged  freight  in  intrastate  transporta- 

etc,  R.  Co.,  ( 1901 )  63  S.  C.  170,  41  S.  E.  tion  within  sixty  days  from  the  filing  of 

108,  90  Am.  St.  Rep.  670.  written  notice  with  the  agent  at  the  point 

of  destination,  does  not  deny  due  process 

A  statute  requiring  a  railroad  company  of  law  as  applied  to  a  case  in  which  upon 

to    pay   the   owner   of    stock    injured    or  the  trial  the  damages  were  assessed  at 

killed  within  thirty  days,  and  providing  the    sum    stated   in    the   notice.     Yazoo, 

that   failure   to   do   so   shall   entitle   the  etc.,    R.    Co.    v.    Jackson    Vinegar    Co., 

owner  to  double  the  amount  of  damages  (1012)    226  U.  S.  217,  33  S.  Ct  40,  57 

awarded    him,    and    a    reasonable    attor-  U.  S.  (L.  ed.)  193. 
ney's  fee,  and  that  if  the  owner  recover 

a  less  amount  of  damages  than  he  sues  Where  the  subject  of  regulation  as  in 
for,  then  such  owner  shall  recover  only  chapter  5424,  Florida  Acts  of  1905,  is  pay- 
the  amount  given  him  by  said  jury  and  ment  for  goods  lost  in  transit  by  a  coin- 
not  be  entitled  to  recover  any  attorney's  mon   carrier,  a  subject  as  to  which  the 
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legal  duties  of  all  common  carriers  are  operating  railroads  the  equal  protection 

similar,  and  there  appears  to  be  no  reason-  of  the  laws  in  violation  of  constitutional 

able  basis  for  imposing  the  burden  of  the  rights,  and   such   statute  is  inoperative, 

regulation  upon  railroads  alone,  a  statute  Seaboard  Air  Line  Ry.  v.  Simon,   ( 1009) 
making  such  regulation  applicable  to  rail-    *  66   Fla.  545,  47  So.   1001,   16  Ann.  Caa. 

roads  only,  provides  for  an  unreasonable  1234,  20  L.  R.  A.   (N.  S.)    126. 
classification  that  in  effect  denies  to  those 

(22)  Penalty  for  Failure  to  Return  Overcharge  Within  Specified  Time. 
— A  statute  authorizing  the  recovery  of  a .  penalty  for  failure  to  return  an 
overcharge  of  freight  within  a  specified  time  after  demand,  does  not  deny 
the  equal  protection  of  the  laws  for  imposing  a  penalty  on  corporations  and 
not  on  individuals  engaged  in  like  service. 

Efland  v.  Southern  R.  Co.,  (1907)   146  N.  C.  136,  50  a  &  356. 

(23)  Assignment  of  Claims  Against  Railroads. — A  statute  providing 
that  "  claims  against  railroad  companies,  for  injuries  to  property,  may  be 
assigned  in  writing,  and  each  successive  assignee  thereof  may  sue  thereon 
in  his  own  name,"  is  not  violative  of  the  provision  that  no  state  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws. 

Parnell  t.  Southern  R.  Co.,  (Ala.  1917)  74  So.  437  mem. 

(24)  Establishing  Depots. — A  statute  providing  that  every  railroad  shall 
establish  and  maintain  a  depot  within  the  corporate  limits  of  every  incor- 
porated city,  town  or  village  through  which  said  railroad  passes,  does  not 
deny  equal  protection  of  the  laws. 

Southern   R.   Co.    i\.   State,    (1909)    95  town:     Provided,  that  it  shall  appear  to 

Miss  657,  48  So.   236,  Aim.   Caa.    1912A  the   Railroad   Commission   that   the   con- 

225.  struction  and  maintenance  of  such  joint 

or  union  passenger  depot  are  just   and 

Union  passenger  station. —  In  Texas  an  reasonable  to  the  railroad  companies  in- 

Act  provided  as  follows  in  part :  * "  Where  volved,  and  demanded  by  the  public  in- 

two  or  more  railroad  companies  reach  the  terest.      The    Railroad    Commission   may 

same  city  or  town  in  this  state,  it  shall  specify   the   requirements   of   such  union 

be  the  duty  of  the  Railroad  Commission  depot  as  to  kind  and  character;  and  said 

of  Texas  to  ascertain  whether  it  is  prac-  Railroad  Commission  may  apportion  the 

ti cable  and  feasible  for  such  railroad  com-  cost  of  constructing  and  maintaining  the 

panies  to  use  a  joint  or  union  passenger  same  to  each  railroad  company  in  cases 

depot;   and,  if  the  Railroad  Commission  where  the  interested  railroad  companies 

finds  upon  investigation  that  it*  is  prac-  cannot    themselves    agree."      In    constru- 

ticable  for  such  railroad  companies  to  join  ing   this   Act   it   was   held   that    it    did 

in  the  construction  and  use  of  a  passenger  not  deny  to  railroad  companies  the  equal 

depot,  then  it   shall  give  notice  to   said  protection  of  the  law.     Gulf,  etc.,  R.  Co. 

railroad  companies,  and,  after  invest iga-  r.  State,  (Tex.  Civ.  App.  1914)   167  St  W. 

tion  and  public  hearing,  may  require  the  192.     See  also  to  same  effect  State  v.  St. 

construction    and    maintenance    of   «uch  Louis   Southwestern    R.    Co.,    (Tex.    Civ. 

union   passenger   depot   by   the   railroad  App.  1013)  165  S.  W.  491. 
companies    entering    any    such    city    or 

(25)  Regulating  Number  of  Brakemen. — A  statute  penalizing  the  opera- 
tion of  a  freight  train  of  more  than  twenty-five  cars  without  having  such 
train  equipped  with  as  many  as  three  brakemen,  does  not,  by  excepting  any 
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railroad  whose  line  or  lines  are  less  than  fifty  miles  in  length,  deny  the 
equal  protection  of  the  laws. 

Chicago,  etc.,  R.  Co.  v.  Arkansas,  (1911)  219  U.  &  453,  SI  S.  Ct.  275,  56  U.  8. 
(L.  ed.)   290. 

(26)  Regulating  Number  of  Switching  Crew. — A  statute  declaring  that 
no  railroad  company  or  corporation  owning  or  operating  yards  or  terminals 
where  switching  or  transferring  of  cars  are  made  across  public  crossings 
within  city  limits,  shall  operate  their  switch  crew  or  crews  with  less  than 
one  engineer,  a  fireman,  a  foreman  and  three  helpers,  does  not  deny  the 
equal  protection  of  the  laws  because  it  applies  only  to  cities  of  certain 
classes  and  not  to  railroads  less  than  100  miles  in  length,  nor  because  cer- 
tain terminal  companies  less  than  100  miles  do  switching  for  connecting 
trunk  lines. 

St.  Louis,  etc.,  R.  Co.  v.  Arkansas,  (1916)  240  U.  S.  518,  36  S.  Ct  443,  60  U.  & 
(L.  ed.)   776. 

(27)  Requiring  Use  of  Electric  Headlights. —  A  statute  requiring  rail- 
road companies  to  use  electric  headlights  does  not  deny  the  equal  protection 
of  the  laws  because  of  the  exception  of  tram  roads,  mill  roads,  etc. 

Atlantic  Coast  Line  R.  Co.  v.  Georgia,  (1914)  234  U.  S.  "280,  34  S.  Ct  829,  58  U.  S. 
(L.  ed.)   1312,  affirming  (1910)   135  Ga.  545,  69  S.  E.  725,  32  L.  R.  A.  (N.  S.)  20. 

(28)  Screens  for  Motormen  on  Certain  Cars. — A  statute  requiring  elec- 
tric street-car  companies  to  provide  screens  for  the  protection  of  motormen 
during  certain  cold  months,  and  not  applicable  to  cable  cars,  etc.,  is  not 
unconstitutional  as  class  legislation. 

State  t\  Whitaker,  (1901)    160  Mo.  59,  November   15th  and  ending   March    15th 

60  S.  W.  1068.  of  eacl)  year,  unless  the  forward  end  be 

provided   with  a  screen  or  vestibule  for 

Screen  or  vestibule  for  electric  car. —  the    protection    of    the    motorman    from 

An  Act  making  it  unlawful  for  any  cor-  wind  and  storm,  has  been  held  in  Texas 

poration  or  receiver  operating  a  line  of  to  be  unconstitutional  as  violative  of  the 

electric    railway    to,   require    or    permit  equal  protection  clause.     Beaumont  Trac- 

(with   certain   exceptions   named   in    the  tion  Co.   t.   State,    (1909)    57   Tex.  Civ. 

Act)   the  operation  upon  its  line  of  any  A  pp.  605,  122  &  W.  615. 
electric  car  during  the  period  beginning 

(29)  Requiring  Watchmen  to  Be  Stationed  at  Particular  Crossing. — An 
Act  which  requires  a  particular  railroad  to  maintain  a  watchman  at  a  par- 
ticular turnpike  crossing  is  not  objectionable  on  the  ground  of  partial  legis- 
lation nor  as  discriminating  unlawfully. 

Kentucky  Cent.  R.  Co.  v.  Com.,    (Ky.  or  on  the  train.     It  is  a  police  regula- 

1892)    18  S.   W.  368,  the  court  saying:  tion   that    is    never   surrendered   to    tha 

"Flagmen   may   be   required   to   be   sta-  state;  and  for  a  violation  of  such  laws, 

tioned  at  dangerous  places  or  crossings,  enacted  for  the  benefit  of  the  public  and 

when  it  is  deemed  necessary  to  the  se-  to  insure  safety  in  travel,  the  company 

curity  of  those  traveling  either  upon  the  will  be  liable." 
highways   where   the  railroad   crosses   it 
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(30)  Prohibiting  Heating  Cars  by  Stoves  by  Certain  Railroads. — A  state 
statute  forbidding,  under  penalty,  the  heating  of  passenger  cars  by  stoves 
or  furnaces  kept  inside  the  cars  or  suspended  therefrom,  and  providing  that 
these  requirements  shall  not  apply  to  railroads  leas  than  fifty  miles  in 
length,  does  not  deny  to  companies  having  more  than  fifty  miles  of  road  the 
equal  protection  of  the  laws. 

New  York,  etc,  R.  Co.  t?.  New  York,  (1-897)  1«6  U.  a  038,  17  S.  Ct  418,  41  U.  a 
(L.  ed.)   853. 

(31)  To  Keep  Well-Lighted  Water  Closets. — A  statute  requiring  rail- 
road corporations  to  maintain  and  keep  in  a  reasonably  clean  and  sanitary 
condition,  suitable  and  separate  water  closets  or  privies  for  both  male  and 
female  persons  at  each  passenger  depot  or  in  connection  therewith,  or 
within  a  reasonable  and  convenient  distance  therefrom  at  such  station,  for 
the  accommodation  of  its  passengers  who  are  received  and  discharged  from 
its  cars  thereat,  and  of  its  patrons  and  employers  who  have  business  with 
such ,  railroads  and  corporations  at  such  station,  is  not  violative  of  the 
Fourteenth  Amendment  as  denying  to  railroad  corporations  the  equal  pro- 
tection of  the  laws  in  that  it  applies  to  railroad  corporations  only  and  does 
not  apply  to  individuals,  partnerships,  receivers,  trustees  or  associations, 
that  are  or  might  be  performing  the  same  character  of  service,  with  the 
same  kind  of  instrumentalities,  under  the  same  general  conditions. 

State  v.  Texas,  etc,  R.  Co.,  (1913)   106  Tex.  18,  164  a  W.  1160. 

(31a)  Erection  of  Repair  Sheds. — An  Act  making  it  unlawful  for  rail- 
road companies  or  persons  who  own,  control  or  operate  any  lines  of  rail- 
road "  to  build,  construct  or  repair  railroad  equipment  without  first  erecting 
and  maintaining  at  every  division  point  a  building  or  shed  over  the  repair 
tracks,  same  to  be  provided  with  a  floor,  where  such  construction  or  repair 
[work]  is  permanently  done,"  is  not  invalid  as  in  violation  of  the  equal 
protection  clause  by  the  fact  that  there  are  now  other  persons  and  cor- 
porations in  the  state  who  are  engaged  in  the  business  of  constructing  and 
repairing  railroad  equipments  in  the  state,  if  there  were  none  such  in  the 
state  when  the  act  was  passed. 

St.  Louis,  etc,  R.  Co.  v.  State,  (1912)   102  Ark.  206,  148  a  W.  918. 

(32)  Requiring  Railroad  to  Carry  Passengers  on  Branch  Road. — An 
order  of  a  railroad  commission  requiring  the  installation  and  maintenance 
of  a  passenger  service  upon  a  branch  railway  line  which  had  theretofore 
operated  only  freight  trains  thereon,  is  valid  especially  in  view  of  the  stat- 
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ute  whereby  the  company  was  granted  the  right  to  construct  and  operate 
the  branch  line  and  which  declared  that  it  should  be  a  public  highway  and 
free  to  all  persons  for  the  transportation  of  their  persons  and  property. 

Chesapeake,  etc.,  R.  Co.  t\  Public  Service  Commission,  (1017)  242  U.  S.  603,  37 
8.  Ct.  234,  61  U.  S.   (L.  ed.)  ©20. 

(33)  Time  of  Arrival  of  Trains  to  Be  Posted. —  Provisions  of  a  statute 
requiring  railroads  to  place  in  each  passenger  depot  at  any  station  where 
there  is  a  telegraph  office  a  blackboard,  and  to  note  thereon  whether  sched- 
uled trains  are  on  time,  and  if  late  how  much,  were  held  not  to  conflict  with 
the  constitutional  provision. 

Pennsylvania  Co.  v.  State,  (1805)   142  Ind.  428,  41  N.  E.  937. 

(34)  Prohibiting  Business  of  Ticket  Scalping. 

An  Oregon  statute  which  limits  the  right  by  confining  the  sale  of  such  tickets  to 
to  issue,  sell,  and  deal  in  railroad  trans-  common  carriers  and  their  authorized 
portation  to  a  railroad  acting  through  agents,  is  repugnant  to  the  Federal  Con- 
its  certified  agents,  and  so  making  it  un-  stitution  in  that  it  denies  the  equal  pro- 
lawful  for  a  ticket  broker  or  other  person  tection  of  the  laws  as  guaranteed  by  that 
not  authorized  to  engage  in  such  transac-  instrument.  Peoples.  City  Prison,  (1898) 
tions,  is  valid.  Stater.  Thompson,  (1906)  157  N.  Y.  116,  51  tf.  E.  1006,  68  Am.  St. 
47  Ore.  492,  84  Pac.  476,  8  Ann.  Cas.  646,  Rep.  763,  43  L.  R.  A.  264,  reversing 
4  L.  R.  A.  (N.  S.)  480.  See  also  In  re  (1898)  26  App.  Div.  228,  50  N.  Y.  S.  66. 
O'Neill,  (1905)  41  Wash.  174,  83  Pac.  104, 

6  Ann.  Cas.  869,  3  L.  R.  A,  (N.  6.)   558,  A  Pennsylvania  statute  entitled  "An  Act 

as  to  a  similar  Washington  statute.  to  prevent  fraud  upon  travelers  "  was  held 

to  be  valid.     Com.  p.  Keary,  (1901)   198 

A   New   York   statute   prohibiting   the  Pa.  St.  500,  48  Atl.  472. 
business  of  speculating  in  railroad  tickets 

(35)  Redemption  of  Railroad  Tickets. —  The  constitutional  provision  is 
not  violated  by  a  statute  providing:  "  It  shall  be  the  duty  of  all  railroad 
companies  in  this  state,  or  the  receiver  or  trustee  of  any  such  railroad  com- 
pany, to  provide  for  the  redemption,  from  the  holder  thereof,  of  the  whole, 
or  any  parts  or  coupons,  of  any  ticket  or  tickets  which  they  or  any  of  their 
duly  authorized  agents  may  have  sold,  if  for  any  reason  the  holder  has  not 
used  and  does  not  desire  to  use  the  same,  upon  the  following  terms:  If 
neither  the  ticket  nor  any  part  thereof  has  been  used  by  the  holder,  he  shall 
be  entitled  to  receive  the  full  amount  he  paid  therefor,  and  where  the  ticket 
has  been  used  in  part,  the  holder  thereof  shall  be  entitled  to  receive  the 
remainder  of  the  price  paid  for  the  whole  ticket,  after  deducting  there- 
from the  tariff  rate  between  the  points  for  which  the  portion  of  said  ticket 
was  actually  used :  provided,  such  tickets  or  parts  thereof  shall  be  presented 
for  redemption  to  the  railroad  company  from  which  it  has  been  purchased, 
or  the  receiver  of  such  railroad  company,  or  to  any  of  the  duly  authorized 
ticket  agents  of  such  railroad  company  or  receiver  thereof,  or,  in  case  of  a 
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through  ticket,  to  any  of  the  authorized  agents  of  any  connecting  line, 
within  a  time  not  exceeding  ten  days  after  the  right  to  use  said  ticket  has 
expired  by  limitation  of  time  as  stipulated  therein." 
Texas,  etc,  R.  Co.  v.  Mahaffey,  (Tex.  Civ.  App.  1904)  SI  S.  W.  1040. 

(36)  Requiring  Railroads  to  Bear  Expense  of  Alterations  to  Crossings. — 

A  state  statute  authorizing  municipal  corporations  to  require  alterations  in 

railroad  crossings,  and  allowing  the  imposition  of  the  entire  expense  on  the 

railroad  companies,  does  not  deny  them  the  equal  protection  of  the  laws, 

when  such  regulations  are  applicable  to  all  railroad  corporations  alike. 

New  York,  etc,  K  Co.  v.  Bristol,   (1894)    151  U.  S.  571,  14  Sw  Ct.  437,  88  U.  a 
(L.  ed.)   269. 

(37)  Prohibiting  Propelling  Cars  by  Steam  on  Certain  Streets. — A 
municipal  ordinance  which  prohibits  a  named  railroad  company  from  draw- 
ing or  propelling  its  cars  by  steam  on  a  certain  street,  does  not  deny  to  it 
the  equal  protection  of  the  law  when  the  statute  so  operates  that  no  other 
person  or  corporation  may  run  locomotives  on  that  street  On  this  account, 
the  ordinance,  while  apparently  limited  in  its  operation,  is  in  effect  general, 
as  it  applies  to  all  who  can  do  what  is  prohibited.  Other  railroad  companies 
may  occupy  other  streets  and  use  locomotives  there,  but  other  streets  may 
not  be  situated  like  that  street,  neither  may  there*  be  the  same  reasons  why 
steam  transportation  should  be  excluded  from  them.  All  laws  should  be 
general  in  their  operation,  but  all  places  within  the  same  city  do  not  neces- 
sarily require  the  same  local  regulation.  While  locomotives  may  with  very 
great  propriety  be  excluded  from  one  street,  or  even  from  one  part  of  a 
street,  it  would  be  sometimes  unreasonable  to  exclude  them  from  all.  It  is 
the  special  duty  of  the  city  authorities  to  make  the  necessary  discrimina- 
tions in  this  particular. 

Richmond,   etc.,    R.    Co.    v.    Richmond,  grass  or  Russian  thistle  to  mature  or  go 

(1877)    96  U.  S.  524,  24  U.  S.    (L.  ed.)  to  seed  upon  any   right  of  way,  owned, 

734.                                 .  leased  or  controlled  by  such  railroad  or 

railway  company  or  corporation  in  this 

A  statute  providing  that  it  shall  here-  state,  is  not  violative  of  the  Fourteenth 

after  be  unlawful  for  any  railroad  or  rail-  Amendment  as  being  unjust  and  discrim- 

way  company  or  corporation  doing  busi-  inatory.    Missouri,  etc,  R.  Co.  v.  Forrest, 

ness  in  this  state  to  permit  any  Johnson  (Tex.  Civ.  App.  1912)  14S  8.  W.  1176. 

(38)  Excepting  One  Railroad  from  Regulation  of  Speed  of  Trains. — A 
municipal  ordinance  regulating  the  speed  of  railroad  trains  within  the  city 
limits,  and  excepting  one  railroad  company,  is  not  a  denial  to  the  other  rail- 
road companies  of  the  equal  protection  of  the  laws.  "  With  the  presump- 
tion always  in. favor  of  the  validity  of  legislation,  state  or  municipal,  if  the 
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ordinance  stood  by  itself  the  courts  would  be  compelled  to  presume  that  the 

different  circumstances  surrounding  the  tracks  of  the  respective  railroads 

were  such  as  to  justify  a  different  rule  in  respect  to  the  speed  of  their 

trains.' ' 

Erb  v.  Morasch,  (1900)  177  U.  S.  586,  20  S.  Ct.  810,  44  U.  S.  (L.  ed.)  807, 
affirming  (1899)  60  Kan.  251,  56  Pac  133. 

(39)  Penalty  for  Allowing  Certain  Grass  or  Weeds  to  Mature. — A  state 
statute,  directed  solely  against  railroad  companies,  giving  the  penalty  to 
contiguous  owners  for  permitting  Johnson  grass  or  Russian  thistle  to  go  to 
peed  upon  their  right  of  way,  was  held  not  to  be  a  denial  of  the  equal  protec- 
tion of  the  laws. 

Missouri,  etc.,  R.  Co.   i\   May,    (1904)  courts  under  the  Fourteenth  Amendment, 

194  U.  S.  269,  24  S.  Ct.  638,  48  U.  S.  (L.  unless  they  can  see  clearly  that  there  is 

ed.)  971,  wherein  the  court  said:     "When  no  fair  reason  for  the  law  th*t  would  not 

a  state  legislature  has  declared  that  in  its  require  with  equal  force  its  extension  to 

opinion  policy  requires  a  certain  measure,  others  whom  it  leaves  untouched." 
its  action  should  not  be  disturbed  by  the 

Requiring  removal  of  noxious  weeds. — A  statute  requiring  railroad  com- 
panies to  cut  down  noxious  weeds  growing  on  lands  occupied  by  them,  and 
authorizing  suit  for  penalty  to  be  brought  by  any  person  feeling  himself 
aggrieved,  is  valid  as  applied  by  the  state  court  in  favor  of  a  contiguous 
landholder,  and  only  one  recovery  has  been  permitted. 

Chicago,  etc.,  R.  Co.  v.  Anderson,   (1916)   242  TJ.  a  293,  37  S.  Ct  124,  61  U.  S. 

(L.  ed.)  302. 

(40)  Prohibiting  Drumming  on  Carrier's  Premises. — A  statute  pro- 
hibiting drumming  and  soliciting  upon  railroad  trains  and  premises  of 
common  carriers,  does  not  deny  the  equal  protection  of  the  laws  though  it 
applies  only  to  hotels,  lodging  houses,  eating  houses,  bath  houses,  physicians, 
masseurs,  surgeons,  or  other  medical  practitioners. 

Williams  v.  Arkansas,  (1910)  217  U.  S.  men  from  entering  its  station  and  grounds 

79,  30  S.  Ct.  493,  54  U.  S.   (L.  ed.)   673,  to  solicit  the  carriage  of  baggage  for  pa«- 

18  Ann.  Cas.  865.  sengers,  does  not  deny  to  them  the  equal 

protection  of  the  laws.     Boston,  etc,  R. 

Excluding   baggage-men   from   railroad  Co.  v.  Gallagher,   (1913)   77  N.  H.  538, 

grounds* — A    judgment    which    recognizes  88  AtL  1000. 
the  right  of  a  railroad  to  exclude  baggage- 

(41)  Erection  and  Alteration  of  Bridges. —  Where  the  creation  of  drain- 
age districts  and  the  widening  and  deepening  of  canals  necessitates  the  erec- 
tion of  bridges  and  the  alteration  of  piers  and  abutments  of  existing 
bridges,  railroad  companies  have  not  been  denied  the  equal  protection  of 
the  laws  because  an  award  has  been  ma4e  in  favor  of  tl*e  county  for  damage 
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to  bridges  and  highways  while  compensation  to  railroads  for  damages  to 

their  roads  and  bridges  has  been  denied. 

Lake  Shore,  etc.,  R.  Co.  v.  Clough,  (1917)  242  U.  S.  375,  37  S.  Ct.  144,  61  U.  & 
(L.ed.)  374. 

n.  Telegraph  and  Telephone  Companies —  (1)  Regulation  of  Bates. — 
A  statute  prescribing  the  maximum  rates  for  telegraphic  service  which  are 
less  than  the  cost  of  performing  the  service,  and  therefore  unreasonable  and 
confiscatory,  is  void,  as  its  enforcement  would  be  a  denial  of  the  equal  pro- 
tection of  the  laws. 

Western     Union     Tel.     Co.    v.     Myatt,  pole  charge  persons  or  corporations  own* 

(1899)   98  Fed.  359.  ing   poles   used  exclusively  for   stringing 

wires  thereon  for  use  in  the  propulsion  by 

Where  an  ordinance  •  fixed  the  amounts  electricity  of  street  cars  and  persons  or 

to   be   charged   telegraph,   telephone   and  corporations  holding  franchises  by  which 

electric  light  companies  for  the  privilege  they  are  obligated  to  pay  to  appellee  a 

of  using  the  streets  with  their  poles,  wires  proportion   of   the  gross   receipts   of   the 

and  conduits  and  it  was  claimed  that  it  business  pursued  by  the  owners  of  such 

violated  the  provisions  of  article  14,  sec-  franchise,  it  was  held  that  the  act  was  not 

tion  1,  guaranteeing  to  citizens  of  all  the  in  violation  of  that  provision.     Southern 

states  equal  protection  of  the  laws,  such  Tel.,  etc.,  Co.  v.  Dallas,   (Tex.  Civ.  App. 

claim  being  based  upon  the  provisions  of  1915)   174  S.  W.  636. 
the  ordinance  which  exempted  from  the 

Different  rates  chargeable  by  telephone  companies  in  same  town. — To  an 
objection  that  an  ordinance  discriminated  unconstitutionally  between  two 
telephone  companies  in  that  one  company  was  permitted  to  charge  rates 
much  in  excess  of  the  other,  the  court  said:  "An  important  question  is 
thus  suggested,  but  we  think  the  allegations  are  so  vague  that  we  cannot 
pass  upon  it.  Whether  the  two  companies  operated  in  the  same  territory, 
or  afforded  equal  facilities  for  communication,  or  rendered  the  same  serv- 
ices does  not  appear.  For  aught  that  appears,  the  other  company  may  have 
brought  its  patrons  into  communication  with  a  very  much  larger  number  of 
persons,  dwelling  in  a  much  more  widely  extended  territory,  and  rendered 
very  much  more  valuable  services.  In.  other  words,  a  just  ground  for 
classification  may  have  existed.  Every  presumption  should  be  indulged  in 
favor  of  the  constitutionality  of  the  legislation. 

Home  Telephone,  etc.,  Co.  p.  Los  Angeles,  (1908)  211  U.  &  265,  29  a  Ct.  60, 
53  U.  S.   (L.  ed.)    176,  affirming   (1907)    155  Fed.  554. 

(2)  Penalty  for  Failure  to  Transmit  Message- — A  statute  which  pro- 
vided a  penalty  for  a  failure  to  transmit  telegraph  messages  as  provided  in 
the  Act  was  held  not  to  violate  the  Fourteenth  Amendment  of  the  United 
States  Constitution  because  the  statute'  applies  to  corporation  and  not  to 
individuals. 

Western  Union  Tel.  Co.  r.  Ferguson,  ness  of  transmitting  messages  by  tele- 
(1901)  157  Ind.  37,  60  X.  E.  679,  the  graph  is  indicated  as  being  conducted  by 
court  saying :     "  In  the  statute,  the  buai-      a  '  telegraph  company '  in  one  place,  by  a 
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'telegraph  line'  in  another,  and  by  any  'telegraph  line*  and  do  a  general  busi- 

'  person  or  company '  in  a  third.     In  con-  ness  under  the  name  of  a  '  telegraph  com- 

sidering    the    connection    in    which    the  pany.'     After  the  manner  in  which  the 

phrases  '  telegraph   company  '  and   *  tele-  business  is  to  be  done  is  prescribed,  every 

graph  line '  are  used,  the  thought  is  di-  person  who  violates  the  provisions  is  made 

rected  by  the  context  to  the  manner  in  liable  to  the  aggrieved  party.    This  stat- 

which    the    business    shall    be    conducted  ute  is  to  be  construed  strictly;  but  strict 

rather  than  to  the  person  who  owns  and  construction  does  not  require  the  court  to 

operates  it.     An  individual,  partnership,  gaze  fixedly  upon  a  single  phrase  and  to 

or  corporation  may  own  and  operate  a  be  oblivious  to  the  Act  as  a  whole." 


(3)  "  Mental  Anguish  "  Statute.— A  statute  entitled  "An  Act  to  allow 
damages  against  telegraph  companies  doing  business  in  this  state  for  mental 
anguish  or  suffering,  even  in  the  absence  of  bodily  injury,  caused  by  negli- 
gence in  receiving,  transmitting  or  delivering  messages,"  does  not  deny  to 
telegraph  companies  the  equal  protection  of  the  laws.  Telegraph  com- 
panies, as  carriers  of  intelligence,  are  purely  the  subject  of  distinct  classifi- 
cation. The  statute  is  not  discriminatory  because  it  does  not  also  include 
telephone  companies  or  other  agencies  for  the  transmission  of  news. 

Simmons  v.   Western   Union   Tel.   Co.,  and  who  suffered  mental  anguish  by  reason 

(1901)    63   S.   G.   429,  41   S.   E.   521,   57  of  the  wilfulness  of  the  telegraph  com- 

L.  R.  A.  607.     See  also  Ivy  v.  Western  pany,  may  recover  damages  as  hereinbe- 

Union    Tel.   Co.,    (1908)    165   Fed.    371;  fore  provided,  without  being  required  to 

Nitka  v.  Western  Union  Tel.  Co.,  (1912)  allege  or  prove  that  the  telegraph  com- 

149  Wis.  106,  135  N.  W.  492,  Ann.  Cas.  pany  had  notice  or  knowledge  at  the  time 

1913C  863,  49  L.  R.  A.  (N.  S.)  337.  the  message  was  sent  of  his  or  her  rela- 
tion to  it,  or  of  the  extent  or  scope  of  his 

A  provision  in  such  a  statute  "  that  or  her  damage,"  does  not  deny  the  equal 
when  a  telegram  shows  on  its  face  that  it  protection  of  the  laws.  Stewart  v.  West- 
relates  to  siekness  or  death,  the  real  party  em  Union  Tel.  Co.,  (1912)  93  B.  C.  119, 
for  whose  benefit  the  telegram  was  sent,  76  8.  £.  111. 

(4)  Prohibiting  Stipulation  Against  Liability  for  Negligence. — A  statute 
prohibiting  a  stipulation  against  liability  for  negligence  in  the  delivery  of 
an  interstate  message  does  not  deny  to  telegraph  companies  the  equal  pro- 
tection of  the  laws  because  express  companies  and  other  common  carriers 
may  by  contract  limit  their  liability. 

Western  Union  Tel.  Co.  v.  Commercial  Mill  Co.,  (1910)  218  U.  S.  406,  31  S.  Ct  59, 
54  U.  S.  (L.  ed.)   1088,  21  Ann.  Cas.  815,  36  L.  R.  A.   (N.  S.)  220. 


(5)  Refusing  Use  of  Streets  to  Telephone  Company. — A  statute  confer- 
ring upon  a  town  the  right  through  its  voters  to  forbid  the  construction  and 
operation  of  a  telephone  line,  and  thereby  prevent  a  telephone  company 
from  entering  the  town  for  that  purpose,  and  the  exercise  of  such  power  at 
an  election  held  to  determine  whether  a  franchise  should  be  granted,  does 
not  deny  the  equal  protection  of  the  laws. 

East  Boyer  Telephone  Co.  v.  Vail,  (1914)   166  la.  226,  147  N:  W.  327. 
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o.  Water  Companies. — (1)  Regulation  of  Rates. —  It  is  not  denial  of 
the  equal  protection  of  the  laws  to  fix  water  rates  so  as  to  -give  an  income  of 
six  per  cent,  upon  the  then  value  of  the  property  actually  used,  for  the  pur- 
pose of  supplying  water  as  provided  by  law,  even  though  the  company  had 
prior  thereto  been  allowed  to  fix  rates  that  would  secure  to  it  one  and  a  half 
per  cent,  a  month  income  upon  the  capital  actually  invested  in  the  under- 
taking. If  not  hampered  by  an  unalterable  contract,  providing  that  a  cer- 
tain compensation  should  always  be  received,  a  law.  which  reduces  the  com- 
pensation theretofore  allowed  to  six  per  cent,  upon  the  present  value  of  the 
property  used  for  the  public  is  not  unconstitutional. 

Stanislaus  County  v.  San  Joaquin,  etc,  Canal,  etc.,  Co.,  (1904)'  192  U.  SL  213, 
24  S.  Ct.  241,  48  U.  S.   (L.  ed.)  406. 

(2)  Effect  of  Expiration  of  Franchise. —  When  the  franchise  of  a  water- 
works company  has  expired,  an  offer  by  the  city  to  purchase  the  company's 
plant  at  a  certain  price  with  the  alternative  of  constructing  a  new  municipal 
plant  does  not  deny  the  equal  protection  of  the  laws  as  applying  the  scheme 
of  municipal  ownership  and  maintenance  to  one  public  utility  without 
applying  it  to  all. 

Denver  v.  New  York  Trust  Co.,  (1913)  229  U.  S.  12S,  33  8.  Ct.  667,  57  U.  a 
(L.  ed.)   1101. 

p.  Regulating  Gas  Rates. — An  ordinance  of  a  town  which  authorized  a 
gas  company  to  charge  a  certain  flat  rate  a  year  or  month  at  its  option,  or  a 
sum  specified  per  one  thousand  cubic  feet  to  any  consumer,  did  not  author- 
ize a  charge  of  a  meter  rate  to  one  person  only,  which  is  substantially 
higher  than  the  flat  rate,  ha  this  would  violate  the  constitutional  provision, 

Indiana  Natural,  etc.,  Gas  Co.  v.  State,  (1902)  158  Ind.  516,  63  N.  £.  220,  57 
L.  R.  A.  761. 

q.  Change  in  Location  of  Oil  Plant. —  Where,  after  the  adoption  of  an 
ordinance  describing  certain  locations  in  the  city  where  oil  might  be  stored 
for  sale  and  distribution,  an  oil  company  purchased  land  to  be  occupied 
for  the  storage  of  oil,  a  subsequent  ordinance  withdrawing  that  locality  as 
one  in  which  oil  might  be  stored  was  held  not  to  be  invalid  for  making  a  dis- 
crimination between  the  storing  of  oil  for  private  use  and  for  general  sale 
and  distribution. 

Union  Oil  Co.  t\  Portland,  (1912)    198  Fed.  441. 

r.  Regulating  Turnpike  Rates. — A  statute  which  prescribes  the  rates 
which  may  be  charged  by  a  turnpike  company  does  not  deny  to  that  com- 
pany the  equal  protection  of  the  law,  when  the  rates  prescribed  are  much 
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less  than  those  imposed  by  the  general  statutes  upon  other  turnpike  com- 
panies of  the  state.  The  circumstances  of  each  turnpike  company  must 
determine  the  rates  of  toll  to  be  properly  allowed  for  its  use. 

Covington,  etc.,  Turnpike  Road  Co.  t>.  Sandford,  (1896)   164  U.  8.597,  17  S.  Ct  198, 
41  U.  S.   (L.  ed.)  560. 


s.  Regulating  Stockyard  Rates. — A  statute  regulating  the  charges 
which  might  be  made  by  stock  yards  in  terms  applies  only  to  those  stock 
yards  within  the  state  "  which  for  the  preceding  twelve  months  shall  have 
had  an  average  daily  receipt  of  not*  less  than  one  hundred  head  of  cattle,  or 
three  hundred  Read  of  hogs,  or  three  hundred  head  of  sheep.' '  By  the  stat- 
ute a  classification  is  attempted  between  stock  yards  doing  a  large  and  those 
doing  a  small  business,  as  the  express  and  only  basis  of  classification  is  in 
the  amount  of  business  done  by  the  two  classes,  and  without  any  reference 
to  the  character  or  value  of  the  services  rendered.  Such  a  statute  is  not 
simply  legislation  which  in  its  direct  result  affects  different  individuals  or 
corporations  differeptly,  nor  with  those  in  which  a  classification  is  based 
upon  inherent  differences  in  the  character  of  the  business,  but  is  a  positive 
and.  direct  discrimination  between  persons  engaged  in  the  same  class  of 
business  and  based  simply  upon  the  quantity  of  business  which  each  may 
do,  and  is  a  denial  of  the  equal  protection  of  the  laws. 

Cotting   v.    Kansas   City    Stock   Yards      Fed.    679,    (1897)    82   Fed.    839.    (1897) 
Co.,   (1901)    183  U.  8.  102,  22  S.  Ct.  30,       82  Fed.  850. 
46  U.  6.  (L.  ed.)  92,  reversing  (1897)  79 

t.  Irrigation  and  Drainage  Districts— (1)   In  General. — A  statute 
authorizing  the  establishment  of  a  drainage  district  is  valid. 

Pittsburgh,  etc.,  R.  Co.  r.  Hodge,  (1911)  cure  the  payment  of  all  claims  for  labor 

175  Ind.  669,  94  N.  £.  324;  State  r.  Taylor,  and  material,  is  invalid  when  it  places 

(1909)   224  Mo.  393,  123  S.  W.  892.  any  ditch  company  within  the  power  of  a 

half  dozen  surety  companies  authorized  to 

A  statute  requiring  a  ditch  company  on  do  business  in  the  state.    George  Bolln  Co. 

making  a  contract  for  construction  work  v.  North  Platte  Valley  Irr.  Co.,   (1912) 

to  take  a  bond  "  in  some  guaranty  or  19  Wyo.  542,  121   Pac.  22,  39  L.  R.  A* 

surety  company  authorized  to  do  business  (N.  S.)   868. 
in  this  state,"  from  the  contractor  to  ae- 


(2)  Regulating  Irrigation  Rates. — An  order  of  a  board  of  supervisors 
of  a  county  fixing  the  rates  which  an  irrigation  company  should  charge  for 
water  distributed  by  it,  which  would  deprive  it  from  earning  a  reasonable 
profit  on  its  investment,  amounts  substantially  to  denying  it  the  equal  pro- 
tection of  the  law. 

San  Joaquin,  etc.,  Canal,  etc.,  Co.  t>.  Stanislaus  County,  (1899)  90  Fed.  516. 
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(3)  As  to  Methods  of  Enforcing  Drainage  Law. —  This  amendment  is 
not  a  limitation  on  the  power  of  the  United  States,  but  it  was  held  that  an 
Act  of  Congress  requiring  improvements  of  property  within  the  District  of 
Columbia  to  be  connected  with  the  city  sewage  system  was  not  open  to  the 
objection  of  being  void  for  discrimination  because  a  failure  to  make  con- 
nection on  the  part  of  a  resident  owner  would  constitute  a  misdemeanor, 
while  on  the  failure  of  a  nonresident  owner  to  do  so  the  city  commission 
would  make  the  connection  and  tax  the  costs  and  expenses  against  him. 

District  of  Columbia  v.  Brooke,  (1909)  214  U.  S.  138,  29  &  Ct.  560,  53  U.  S. 
(L.  ed.)  941. 

(4)  Requiring  Construction  of  Bridges  Over  Irrigation  Canal. — A  stat- 
ute which  requires  an  irrigation  district  constructing  a  ditch  or  canal 
through  the  lands  of  any  person  having  no  interest  in  such  ditch  or  canal, 
to  erect  substantial  and  convenient  bridges,  does  not  deny  the  equal  protec- 
tion of  the  laws. from  the  fact  that  it  does  not  embrace  canals  constructed 
for  other  uses  and  purposes. 

Farmers  Irrigation  Dist.  t>.  CShea,  (1917)  214  U.  S.  325,  37  &  Ct.  630,  61  U.  9. 
(L.  ed.)   1168. 

u.  Regulating  Business  and  Bates  op  Grain  EiiEVAtors. — A  general 
state  statute  regulating  the  business  and  charges  of  public  warehousemen 
engaged  in  elevating  and  storing  grain  for  profit,  does  not  deny  to  any  one 
the  equal  protection  of  the  laws. 

«  Brass  v.  North  Dakota,  (1894)    153  U.  A  state  statute  which  fixes  the  maxi- 

S.  405,  14  S.  Ct.  857,  38  U.  S.   (L.  ed.)  mum  of  charges  for  the  stowage  of  grain 

757,  affirming  State  r.   Brass,    (1892)    2  in  warehouses  at  places  in  the  state  hav- 

N.  D.  482,  52  N.  W.  408.  ing  not  less  than  100,000  inhabitants,  "  in 

which   grain    is   stored   in   bulk,   and    in 

Regulating  rates  in  cities  having  over  which   the  grain   of   different   owners   is 

stated  population. — A  state  statute  fixing  mixed  together,  or  in  which  grain  is  stored 

the  rates  which  may  be  charged  at  grain  in  such  a  manner  that  the  identity  of  dif- 

elevators,  which  provides  that  it  shall  ap-  ferent  lots  or  parcels  cannot  be  accurately 

ply  only  to  places  which  have  a  popula-  preserved,"  does  not  deprive  the  owners  of 

tion  of   130,000  or  more,  does  not  deny  warehouses  in  cities  having  a  stated  popu- 

to  elevator  owners  in  cities  having  that  lation  of  the  equal  protection  of  the  law. 

population  the  equal  protection  of  the  law.'  Munn  v.  Illinois,    (1876)    94  U.  S.   135, 

Budd  v.  New  York,  (1892)   143  U.  S.  548,  24  U.  S.  (L.  ed.)  77,  affirming  (1873)  69 

12  S.  Ct.  468,  36  U.  S.   (L.  ed.)   247,  a/-  UL  80. 
firming  People  v.  Budd,  (1889)  117  N.  Y. 
1,  22  N.  E.  670,  682,  15  Am.  St.  Rep.  460, 
6LR.A.  559. 

v.  Insurance  Companies — (1)  In  General. —  The  classification  of  insur- 
ance companies  and  their  contracts  is  no  more  a  special  classification  than 
is  the  classification  of  railroads.  On  the  contrary,  by  reason  of  the  nature 
of  the  business  insurance  companies  conduct ;  by  reason  of  the  character  of 
their  contracts,  which  may  last  for  the  life  of  the  assured  or  may  terminate 
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in  a  year  or  in  a  quarter ;  by  reason  of  the  common  experience  of  mankind 
with  reference  to  the  manner  in  which  the  contracts  of  such  companies  are 
secured,  and  the  companies'  manner  of  dealing  with  the  assured  while  he 
lives  and  with  the  beneficiaries  after  his  death,  such  companies  and  such 
contracts  naturally  and  properly  belong  to  a  class  by  themselves  and  must 
be  governed  by  laws  that  would  be  wholly  inappropriate  to  any  other  com- 
pany or  any  other  contracts. 


Andrus  i\  Fidelity  Mut.  L.  Ins.  Assoc., 
(1902)  168  Mo.  15i,  67  S.  W.  582,  hold- 
ing that  the  constitutional  provision  is 
not  violated  by  a  practice  of  admitting 
proof  of  a  waiver  of  the  terms  of  an  in- 
surance policy  without  a  special  plea,  since 
the  practice  is  applied  to  all  persons  and 
companies  alike. 

In  Florida  a  statute  requiring  insurance 
companies  to  pay  "two  per  cent,  of  the 
gross  amount  of  receipts  of  premiums 
from  policyholders  in  this  state,"  is  held 
not  to  be  such  an  arbitrary  and  hostile 
discrimination .  against,  or  excessive  bur- 
den upon,  insurance  companies  as  a  class, 
as  to  constitute  a  denial  to  any  person 
of  the  equal  protection  of  the  laws.  Pen- 
insular Casualty  Co.  v.  State,  (1914)  68 
Fla.  411,  67  So.  165. 

A  statute  providing  that  "  any  policy  of 
insurance  heretofore  or  hereafter  made  by 
any  insurance  company  on  the  life  of 
any  person,  expressed  to  be  for  the  bene- 
fit of  the  wife  of  the  insured,  shall  inure 
to  her  separate  benefit,  independently  of 
the  creditors,  executors  and  administrators 
of  the  husband:  Provided,  however,  that 
in  the  event  of  the  death  or  divorcement 
of  the  wife  before  the  decease  of  the  hus- 
band, he  shall  have  the  right  to  designate 
another  beneficiary,"  does  not  violate  the 
Fourteenth  Amendment  in  that  it  denies 
her  equal  protection  of  the  laws.  Orth- 
wein  v.  Germania  L.  Ins.  Co.,  (1914)  261 
Mo.  650,  170  S.  W.  885. 

Requiring  notice  of  premium  due. — A 
New  York  statute,  making  it  a  condition 
of  the  right  of  an  insurance  company  to 
avoid  a  policy  and  forfeit  the  premiums 
that  have  been  paid  that  the  company 
shall  issue  a  prescribed  kind  of  notice,  is 
not  invalid  as  operating  unequally  upon 


life  insurance  companies  doing  business 
in  New  York.  The  binding  force  of  the 
statutes  applies  to  all  companies  equally. 
It  applies  to  all  New  York  companies  as 
to  all  business  which  they  do  in  that  state, 
and  it  applies  to  Connecticut  companies 
as  to  all  business  that  they  do  in  New 
York.  If  a  Connecticut  company,  having 
an  office  in  New  York,  writing  and  issuing 
policies  there,  collecting  premiums  there, 
and  doing  all  the  business  of  life  insur- 
ance companies  in  the  state  of  New  York, 
should  receive  an  application  at  its  office 
in  New  York  from  Washington,  act  upon 
it  there,  and  issue  a  policy  there,  which 
by  its  terms  would  be  performed  in  the 
state  of  New  York,  the  contract  would  be 
governed  by  the  law  of  New* York,  just  the 
same  as  though  its  incorporation  were 
under  the  law  of  New  York,  instead  of 
being  under  the  law  of  Connecticut.  Phin- 
ney  v.  Mutual  L.  Ins.  Co.,  (1895)  67  Fed. 
496. 

Mode  of  pleading  defense. — A  statute 
providing  that  in  an  action  to  recover 
upon  a  contract  of  insurance  wherein  the 
defendant  claims  exemption  from  liability 
upon  the  ground  that,  although  the  proxi- 
mate cause  of  the  loss  was  a  peril  insured 
against,  the  loss  was  remotely  caused  by 
or  would  not  have  occurred  but  for  a  peril 
excepted  in  the  contract  of  insurance,  the 
defendant  shall  in  his  answer  set  forth 
and  specify  the  peril  which  was  the  proxi- 
mate cause  of  the  loss,  in  what  manner 
the  peril  excepted  contributed  to  the  loss 
or  itself  caused  the  peril  insured  against, 
and  if  he  claim  that  the  peril  excepted 
caused  the  peril  insured  against,  he  shall 
in  his  answer  set  forth  and  specify  upon 
what  premises  or  at  what  place  the  peril 
excepted  caused  the  peril  insured  against 
Board  of  Education  t?.  Alliance  Assur.  Co., 
(1908)    159  Fed.  994. 


(2)  Classification  of  Insurance  Companies. —  A  provision  in  a  statute 
for  classification  of  insurance  companies  does  not  offend  against  the  equal 
protection  clause. 


Citizens'  Ins.  Co.  v.  Clay,  (1912)   197  Fed.  436. 
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Classifying  members  of  tariff  association. — A  statute  providing  that,  under 
every  contract  or  policy  of  insurance  thereafter  made  or  issued  by  any 
insurance  company  connected  with  any  tariff  association,  the  assured  or 
beneficiary  may,  in  addition  to  the  actual  loss  or  damage  suffered,  recover 
twenty-five  per  cent,  of  the  amount  of  such  actual  loss,  any  provision  or 
stipulation  in  such  contract  or  policy  to  the  contrary  notwithstanding,  does 
not  deny  to  such  companies  the  equal  protection  of  the  laws. 


German  Alliance  Ins.  Co.  v.  Hale, 
(1911)  219  U.  S.  307,  31  8.  Ct.  246,  55 
U.  S.  (L.  ed.)  229,  the  court  saying: 
"  The  statute  applies  only  to  associations 
or  corporations  that  unite  in  fixing  the 
rates  of  insurance  to  be  charged  by  each 
constituent  member  of  the  combination. 
Looking  at  the  evil  to  be  remedied,  that 
was  such  a  classification  as  the  state  could 
legally  make.  It  is  neither  unreasonable 
nor  arbitrary  within  the  rule  that  a  classi- 
fication must  rest  upon  some  difference  in- 
dicating 'a  reasonable  and  just  relation 


to  the  act  in  respect  of  which  the  classi- 
fication is  proposed.'  The  legislature  nat- 
urally directed  its  enactment  against  in- 
surance companies  or  corporations  which 
before  or  at  the  time  of  trial  were  found 
to  be  members  of  an  insurance  tariff  asso- 
ciation that  fixed  rates.  No  principle  of 
classification  required  it  to  include  insur- 
ance associations  that  were  free  to  act 
in  the  matter  of  rates,  upon  the  merits  of 
each  application  for  insurance,  unaffected 
by  any  agreement  or  arrangement  with 
.  other  companies." 


(3)  Favoring  Certain  Fraternal  Orders. —  The  constitutional  provision 
was  held  not  to  have  been  violated  by  a  statute  pertaining  to  fraternal  asso- 
ciations which  exempted  from  its  provisions  certain  named  orders  issuing 
insurance  or  benefit  certificates. 

Supreme  Lodge  United  Benev.  Assoc.  t>.  Johnson,  (1904)  98  Tex.  1,  81  S.  W.  18, 
reversing   (Tex.  Civ.  App.  1903)   77  S.  W.  661. 

(4)  Regulation  of  Rates. — A  statute  authorizing  the  state  insurance  super- 
intendent to  regulate  the  rqtes  of  insurance  of  stock  companies  but  not  of 
co-operative  companies,  does  not  deny  the  equal  protection  of  the  laws. 


German  Alliance  Ins.  Co.  v.  Lewis, 
(1914)  233  U.  S.  389,  34  S.  Ct.  612,  58 
V.  S.  (L.  ed.)   1011,  L.  R.  A.  1915C  1189. 

A  statute  exempting  certain  classes  of 


mutual  insurance  companies  from  its  op- 
eration in  the  matter  of  the  regulation  of 
rates,  does  not  deny  the  equal  protection  of 
the  laws.  Insurance  Co.  of  North  America 
v.  Welch,  (1915)  49  Okla.  620,  154  Pac.  48. 


(5)  Licensing  Foreign  Insurance  Companies. — A  statute  regulating  the 
licensing  of  foreign  insurance  companies,  and  giving  to  the  insurance  com- 
missioner the  discretion,  after  investigation,  of  issuing  a  license  merely 
upon  the  giving  of  a  surety  bond  or  upon  the  deposit  of  bond  or  mortgage 
securities  acceptable  to  him,  does  not  deny  the  equal  protection  of  the  laws. 


South  Carolina  v.  M'cMaster,  (191&)  237 
U.  S.  63,  35  S.  Ct.  504,  69  U.  S.  (L.  ed.) 
839. 

Discretion  of  commission  as  to  licens- 
ing foreign  insurance  company. — A  stat- 
ute under  which  an  insurance  commis- 
sioner must  be  satisfied  by  proper  evi- 
dence in  each  and  every  case  that  the  ap- 
plicant possesses  the  necessary  qualifica- 


tions for  doing  business  in  the  state,  and 
is  required  in  each  case  to  determine 
whether  the  public  interest  would  be  best 
subserved  by  requiring  the  particular  ap- 
plicant to  deposit  an  approved  bond,  or 
approved    securities,   does   not   deny    the 

Sua!  protection  of  the   laws.     State  r. 
cMaster,  (1913)   94  S.  C.  379,  77  S.  £. 
401. 
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(6)  Answers  of  Applicants  Not  to  Bar  Right  to  Recover. — A  state  statute 
providing  that  "  no  answer  to  any  interrogatory  made  by  an  applicant,  in 
his  or  her  application  for  a  policy,  shall  bar  the  right  to  recover  upon  any 
policy  issued  upon  such  application,  or  be  used  in  evidence  upon  any 
trial  to  recover  upon  such  policy,  unless  it  be  clearly  proved  that  such 
answer  is  willfully  false  and  was  fraudulently  made,  that  it  is  material,  and 
induced  the  company  to  issue  the  policy,  and  that  but  for  such  answer  the 
policy  would  not  have  been  issued ;  and,  moreover,  that  the  agent  of  the 
company  had  no  knowledge  of  the  falsity  or  fraud  of  such  answer,"  does 
not  show  such  an  arbitrary  classification  or  unlawful  discrimination  as 
irould  justify  the  court  in  saying  that  the  Constitution  had  been  violated 
in  the  exercise  in  this  regard,  by  a  state,  of  its  undoubted  power  over 
corporations. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  War-  sented  actually  contributed  to  the  death 

ren,   (1901)    181  U.  S.  73,  21  S.  Ct.  535,  of  the  insured,  does  not  deprive  such  a 

45  U.  &.  (L.  ed.)  755.  "    company  of  the  equal  protection  of  the 

laws.     Northwestern  Nat.  L.  Ins.  Co.  v. 

A  statute  which  cuts  off  any  defense  Riggs,    (1906)    203  U.  8.  243,  27  &  Ct 

by  a  life  insurance  company,  based  upon  126,  51  U.  S.   (L.  ed.)    168,  7  Ann.  On. 

false   and    fraudulent   statements    in   the  1104. 
application,  unless  the  matter  misrepre- 

(7)  Discriminating  Against  Fire  Companies. —  A  state  statute  relating 
to  contracts  of  fire  insurance  does  not  deny  the  equal  protection  of  the 
laws  as  discriminating  between  fire  insurance  companies  or  corporations 
and  those  engaged  in  other  kinds  of  insurance. 

Orient  Ins.  Co.  v.  Daggs,    (1899)    172  amount  of  an  insurance  expressed  in  the 

U.  S.  563,  19  S.  Ct.  281,  43  U.  S.  (L.  ed.)  policy;  and  all  stipulations  in  such  poli- 

552,  affirming  Daggs  v.  Orient  Ins.   Co.,  cies  to  the  contrary  are,  and  shall  be,  null 

(1896)   136  Mo.  382,  38  6.  W.  85,  58  Ann.  and  void;  Provided,  however,  That  insur- 

St.  Rep.  638,  35  L.  R.  A.  227.  ance  policies  upon  cotton  in  bales  shall  not 

be  subject  to  the  provisions  of  this  Act/' 

Voiding  stipulations  limiting  liability.  was  held  not  to  deny  the  equal  protection 

— A  Tennessee  statute  providing  "  that  in-  of  the  laws.     Dugger  t>.  Mechanic's,  etc, 

surance  companies  shall  pay  their  policy-  Ins.  Co.,   (1895)    96  Tenn.  248,  32  S.  W. 

holders  the  full  amount  of  loss  sustained  5,  28  L.  R.  A.  796.    See  also  Phoenix  Ins. 

upon  property  insured  by  them;  Provided,  Co.  tx  Levy,    (1895)    12  Tex.   Civ.  App. 

said  amount  of  loss  does  not  exceed  the  45,  33  S.  W.  992. 

w.  Banking  and  Trust  Companies — (1)  Licensing  Banking  Business.— 
A  statute  forbidding  the  carrying  on  the  business  of  private  banking 
without  a  license  from  the  comptroller  does  not  deny  the  equal  protection 
of  the  laws  by  excepting  those  in  whose  business  the  average  amount  of 
each  sum  received  is  not  less  than  $500  and  those  who  give  a  bond  of 
$100,000  or  $50,000. 

Engel  r.  O'Malley,  (1911)  219  U.  S.  128,  when  the  application  is  for  a  hank  char- 
31  S.  Ct.  190,  55  U.  S.  (L.  ed.)   128.  ter  the  charter  hoard  shall  also  make  a 

careful   examination   as   to   the   financial 

A  statute  relating  to  the  formation  of  standing  and  character  of  the  incorpors- 
private  corporations,  which  provides  "  that      tors,  also  of  the  public  necessity  of  the 
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business  in  the  community  in  which  it  is 
sought  to  establish  the  same,  and  shall 
determine  whether  the  capital  for  which 
said  company  is  sought  to  be  capitalized 
is  commensurate  with  the  requirements  of 
law,  and  if  the  board  shall  determine 
either  of  said  questions  unfavorably  to 
said  corporation,  it  shall  refuse  the  char- 
ter," is  valid.  Schaake  v.  Dolley,  (1911) 
85  Kan.  598,  118  Pac.  80,  Ann.  Cas.  1913A 
254,  37  L.  R.  A.  (N.  S.)  877. 

A  state  statute  which  prohibits  indi- 
viduals and  firms  who  are  citizens  of  the 
United  States  from  carrying  on  the  busi- 
ness of  banking,  and  confers  the  exclusive 
privilege  of  carrying  on  such  business 
upon  corporations  organized  as  provided 


by  an  Act  of  the  legislature,  on  the. theory 
that  such  business  is  or  may  be  made  a 
franchise  by  legislative  authority,  violates 
this  clause.  State  t>.  Scougal,  (1892)  3 
S.  D.  55,  51  N.  W.  858,  44  Am.  St.  Rep. 
756,  16  L.  R.  A.  477. 

Summary  seizure  by  bank  examiner. — 
A  statute  regulating  banks  and  author- 
izing the  summary  seizure  by  a  bank  ex- 
aminer of  the  business  or  property  of  a 
bank  when  it  is  found  by  him  that  such 
bank  is  unsound  or  in  an  unsafe  condi- 
tion to  transact  a  banking  business,  is 
valid.  State  Sav.,  etc.,  Bank  *.  Anderson, 
(1913)  165  Cal.  437,  132  Pac.  766,  L.  K. 
A.  1916E  675. 


(2)  Assessment  for  Depositor's  Guaranty  Fund. — A  statute  creating  a 
state  banking  board  and  directing  it  to  levy  upon  every  state  bank  an 
assessment  for  the  purpose  of  creating  a  depositor's  guaranty  fund  is  not 
invalid  as  denying  the  equal  protection  of  the  laws  because  of  a  preference 
of  ordinary  depositors  over  other  creditors,  nor  because  of  a  discrimination 
against  unincorporated  banks  and  banks  not  having  a  surplus  of  10  per 
cent. 


Assaria  State  Bank  p.  Dolley,  (1911) 
219  U.  S.  121,  31  S.  Ct.  189,  55  U.  S.  (L. 
ed.)  123.  See  also  Dolley  e.  Abilene  Nat 
Bank,  (1910)  179  Fed.  461;  Larabee  v. 
Dolley,   (1909)    175  Fed.  365. 

Amendments  of  an  act  providing  for  a 
depositors'  guaranty  fund,  the  purpose 
and  effect  of  which  were  to  classify  state 
banks,  putting  those  which  should  con- 
tinue as  state  banks  after  the  amend- 
ments  into   one    class    and   those   which 


should  become  national  banks  or  cease  to 
do  business  as  state  banks,  before  that 
date,  into  another  class,  and  requiring  the 
one  class  to  pay  into  the  banking  fund  the 
amount  of  all  assessments  that  would  have 
been  made  under  the  original  act  prior  to 
the  amendments,  and  relieving  the  other 
class  from  the  obligation  to  make  such 
payments,  are  invalid.  State  v.  Farmers', 
etc.,  Bank,  (1913)  94  Neb.  1,  139  N.  W. 
663. 


(3)  Discriminating  Between  Officers  of  Banks  and  Trust  Companies. — 
The  section  of  the  Missouri  constitution  providing  that  "  it  shall  be  a  crime, 
the  nature  and  punishment  of  which  shall  be  prescribed  by  law,  for  any 
president,  director,  manager,  cashier,  or  other  officer  of  any  banking  insti- 
tution, to  assent  to  the  reception  of  deposits,  or  the  creation  of  debts  by 
such  banking  institution,  after  he  shall  have  had  knowledge  of  the  fact 
that  it  is  insolvent,  or  in  failing  circumstances ;  and  any  such  officer,  agent, 
or  manager  shall  be  individually  responsible  for  such  deposits  so  received, 
and  all  such  debts  so  created  with  his  assent,"  and  a  statute  passed  in  pur- 
suance thereof,  are  not  invalid  from  the  fact  that  officers  of  trust  com- 
panies are  not  included  within  its  provisions. 

State  i\  Darrah,  (1899)  152  Mo.  525,  comprehensive  of  a  whole  class.  It  ex- 
64  S.  W.  226,  in  which  case  the  court  empts  no  one  of  that  class.  It  applies 
said:     "The  language  of  the  provision  Is       to     every     president,     director,     manager 
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cashier,  or  other  officer  of  every  banking  Such  a  statute  does  not  invalidly  di»- 

institution  in  the  state.     By  it  all  per-  criminate  against  national  banks  by*  male- 

sons  of  that  class  are  treated  alike  under  ing  state  banks  so  attractive  to  the*  public 

similar  circumstances  and  conditions.   The  that  the  national  banks  will  suffer.    Ab- 

classiflcation  is  a  natural  and  reasonable  ilene  Nat.  Bank  c.  Dolley,  (1913)  228  U. 

one,  and  the  class,  from  the  peculiar  rela-  S.  1,  33  S.  Ct.  409,  57  U*  S.  (L.  ed.)  797. 
tion  it  sustains  to  the  public,  whose  prop- 
erty the  law  is  designed  to  protect,  is  a 
proper  subject  of  such  legislation." 

(4)  Requiring  Abandoned  Deposits  to  be  Turned  Over  to  State  Officer. — 
A  statute  providing  that  deposits  in  savings  banks  which  have  remained 
inactive  and  unclaimed  for  thirty  years,  and  where  the  claimant  was 
unknown  or  the  depositor  could  not  be  found,  should  be  paid  to  the  treas- 
urer and  receiver  general,  is  not  unequal  or  discriminatory  in  making  the 
act  applicable  only  to  abandoned  deposits  in  a  savings  bank. 

Provident  Inst,  for  Sav.  v.  Malone,  (1911)  221  U.  S.  660,  31  S.  Ct  661,  55  U.  S. 
(L.  ed.)   899,  34  L.  R.  A.   (N.  S.)    1129. 

(5)  Prohibiting  Insolvent  Banker  Taking  Deposit. — A  statute  which 
forbids  a  banker,  being  insolvent,  from  taking  a  deposit  on  the  pretense 
of  solvency,  and  punishing  a  violation  as  for  an  embezzlement,  does  not 
deny  to  him  the  equal  protection  of  the  laws. 

Dreyer  v.  Pease,  (1898)  88  Fed.  980.  See  also  Baker  v.  State,  (1882)  54  Wis.  368, 
12  N.  W.  12. 

(6)  Presumption  of  Fraud  Against  Officers  of  Insolvent  Bank. —  A  stat- 
ute which  provides  for  raising  a  presumption  of  fraud  against  the  president 
and  directors  of  an  insolvent  bank  chartered  in  the  state,  does  not  deny 
them  the  equal  protection  of  the  laws  on  the  ground  that  similar  provisions 
have  not  been  made  in  regard  to  the  president  and  directors  of  other 
corporations  than  banks. 

Griffin  v.  State,  (1914)  142  Ga.  636,  83  S.  E.  540,  Ann.  Cas.  1916C  80,  L.  R.  A. 
1915C  716,  15  Ga.  App.  520,  83  S.  E.  891. 

(7)  Making  False  Statements  to  Obtain  Credit. —  A  statute  declaring 
it  an  offense  to  make  or  use  false  statements  to  obtain  credit  does  not  deny 
the  equal  protection  of  the  laws  because  it  covers  false  statements  only 
when  made  to  banks,  savings  banks,  or  trust  companies. 

State  v.  Elliott,  (1916)  135  Minn.  89,  160  N.  W.  204. 

x.  Building  and  Loan  Associations — (1)  Requiring  Compliance  with 
Certain  Conditions. —  A  statute  requiring  that  all  persons  or  companies 
now  engaged  or  that  may  hereafter  engage  in  issuing  contracts  and  pro- 
viding for  the  redemption  or  fulfilling  thereof  by  the  accumulation  of  a 
fund  from  contributions  by  the  holders  of  such  contracts,  or  providing 
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for  the  maturing  or  fulfilling  of  such  contracts  in  the  order  of  their  issue, 
or  in  some  other  fixed  or  arbitrarily  determined  manner,  or  providing  for 
paying  money  or  giving  property  represented  to  be  of  greater  value  than 
the  amount  paid  under  such  contracts,  with  the  net  earnings  added,  or 
providing  for  the  loaning  of  funds  contributed  by  the  holders  of  such  con- 
tracts in  any  fixed  or  arbitrarily  determined  order  or  manner,  or  for  making 
loans  to  such  subscribers  from  such  funds,  to  be  repaid  in  instalments, 
shall,  for  the  protection  of  the  subscribers  or  holders  of  such  contracts,  be 
required*  to  comply  with  certain  conditions,  does  not  violate  this  clause, 
as  it  relates  to  all  persons  or  companies  who  engage  in  the  character  of 
business  sought  to  be  regulated. 

State  v.  Preferred  Tontine  Mercantile  Co.,  (1904)  134  Mo.  160,  82  Sw  W.  1076. 

(2)  Authorizing  Usurious  Charges. —  A  state  statute  authorizing  build- 
ing and  loan  associations  to  make  usurious  charges  upon  citizens  of  the 
state  who  voluntarily  enter  into  the  contracts  contemplated,  is  not  such  a 
violation  of  this  clause  as  will  justify  a  judgment  of  the  national  courts 
annulling  such  legislation. 
Brandon  v.  Miller,  (1902)  118  Fed.  362. 

y.  Regulating  Loans  and  Loan  Business — (1)  In  General. —  A  stat- 
ute regulating  the  business  of  making  loans  and  requiring  a  license  to  be 
obtained  for  the  privilege  of  carrying  it  on,  does  not  deny  the  equal  pro- 
tection of  the  laws  on  account  of  a  provision  "  That  nothing  contained  in 
this  act  shall  be  held  to  apply  to  the  legitimate  business  of  state  and  national 
banks,  licensed  bankers,  trust  companies,  savings  banks,  building  and  loan 
associations,  or  real  estate  brokers." 

State  r.  Ware,   (1016)  79  Ore.  367,  154  Pac!  905,  165  Pac.  364. 

(2)  Rates  of  Interest. —  A  statute  prohibiting  the  exacting  a  rate  of 
interest  greater  than  fifteen  per  cent  per  annum  does  not  deny  the  equal 
protection  of  the  laws  because  of  the  exemptions  of  "  any  national  bank,  or 
any  bank  or  trust  company  duly  incorporated  under  the  laws  of  this  state,' ' 
and  "  any  bona  fide  mortgage  of  real  or  personal  property." 

Griffith  v.  Connecticut,   (1910)    218  U.  either  directly  or  indirectly,  by  way  of 

S.  563,  31  S.  Ct.   132,  54  U.  S.    (L.  ed.)  commission    for    advances,    discount,    ex- 

1151,  affirming   State  v.  Griffith,    (1910)  change,  the  purchase  of  salary  or  wages, 

83  Conn.  1,  74  Atl.  1068.     See  also  State  by  notarial  or  other  fees,  or  by  any  con- 

r.  Hurlburt,  (1909)  82  Conn.  232,  72  Atl.  tract,  or  contrivance,  or  device  whatever, 

1079.  is  invalid.    King  v.  State,  (1911)  136  Ga. 


709,  71  S.  E.  1093. 

An  Act  providing 
greater    than    Ave    per    cent   per   month,       persons,    company,    corporation    or    firm 


A  statute  declaring  it  to  be  a  misde- 
meanor  to   charge   any   rate   of   interest  An  Act  providing  that  "  every  person  or 
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•  •  *  who  shall  take  or  receive,  directly 
or  indirectly,  by  means  of  commissions  or 
brokerage  charges,  or  otherwise,  for  the 
forebearance  or  use  of  money  or  other 
commodities,  any  interest  at  a  rate 
greater  than  two  per  cent  per  month,  shall 
be  deemed  guilty  of  a  misdemeanor,  and, 
on  conviction  thereof,  shall  be  punished 
by  a  fine  of  not  less  than  one  hundred 
dollars  nor  more  than  five  hundred  dol- 
lars, and  by  imprisonment  in  the  county 
jail  for  a  period  of  not  less  than  thirty 
days  nor  more  than  ninety  days/'  does 
not  violate  that  portion  of  section  1  of 
article  14,  of  the  amendments  to  the  Con- 
stitution of  the  United  States  which  pro- 
hibits "  any  state  from  denying  to  any 
person  within  its  jurisdiction  the  equal 
protection  of  the  laws."  Em  p.  Berger, 
(1905)  193  Mo.  16,  90  S.  W.  759,  112 
Am.  St.  Rep.  472,  5  Ann.  Cas.  383,  3 
L.  R.  A.  (N.  S.)   530. 

A  statute  declaring  it  to  be  unlawful 
for  any  person,  by  any  method  or  device 
whatsoever,  to  receive,  or  arrange  for  the 
receipt  of,  interest,  increase  or  profit  at 
a  greater  rate  than  twenty-five  per  centum 
per  annum  upon  any  loan  made  of  any 
sum  less  than  two  hundred  dollars,  is 
valid.   State  v.  Sherman,  (1909)   18  Wyo. 


169,  105  Pac.  299;  Ann.  Cas.  1912C  819, 
27  L.  R.  A.  (N.  S.)  898. 

Classifying  certain  kinds  of  loans. — A 
statute  which  provides  that  "  If  any  per- 
son, firm  or  corporation  who  shall  or  may 
loan  money  in  any  manner  whatsoever  by 
note,  chattel  mortgage,  conditional  sale  or 
otherwise,  upon  any  articles  of  household 
or  kitchen  furniture,  shall  take,  receive, 
reserve  or  charge  a  greater  rate  of  inter- 
est than  six  per  cent./'  shall  be  guilty  of 
a  misdemeanor,  is  valid.  State  !?.  Davis, 
(1911)  157  N.  C.  648,  73  S.  B.  130,  39 
L.  R.  A.  (N.  S.)   136. 

A  statute  which  attempts  to  limit  to  a 
rate  of  not  more  than  one  and  a  half  per 
cent  per  month  the  interest  to  be  charged 
upon  loans  not  exceeding  three  hundred 
dollars  made  upon  chattel  mortgages 
against  certain  specified  classes  of  per- 
sonal property,  creates  an  arbitrary  classi- 
fication as  it  does  not  apply  to  any  loans 
exceeding  that  amount  nor  to  loans  not 
exceeding  that  amount  but  secured  by 
mortgages  on  other  classes  of  personal 
property.  Bap.  Sohncke,  (1905)  148  CaL 
262,  82  Pac  956,  113  Am.  St.  Rep.  236,  7 
Ann.  Cas.  475,  2  L.  R.  A.  (N.  S.)  813. 
Compare  Eaker  i\  Bryant,  (1914)  24  CaL 
App.  87,  140  Pac.  310. 


(3)  Farm  Loan  Department. —  A  statute  known  as  the  Farm  Loan  Act, 
which  is  designed  to  assist  agriculturists  in  securing  loans  on  their  real 
estate  by  and  through  the  activities  of  a  public  department,  aided  to  a 
greater  or  less  extent  by  public  funds,  is  not  open  to  objection  on  constitu- 
tional grounds  as  conferring  upon  a  particular  class  privileges  not  enjoyed 
by  any  other. 

Hill  v.  Rae,  (1916)  5(2  Mont.  378,  158  Pac  826,  Ann.  Cas.  191 7 E  210,  I*  R.  A. 
1917A  495. 


z.  Mines  and  Mining — (1)  In  General. —  A  statute  imposing  penalties 
upon  persons  engaged  in  the  mining  business,  and  limiting  its  application 
to  coal  mines  "  where  more  than  five  men  are  employed  at  any  one  time," 
is  a  species  of  classification  which  the  legislature  is  at  liberty  to  adopt. 


St.  Louis  Con  sol.  Coal  Co.  v.  Illinois, 
(1902)  185  U.  S.  207,  22  S.  Ct.  616,  46 
U.  S.  (L.  ed.)   872. 

A  statute  regulating  mines  is  not  in- 
valid because  it  applies  only  to  coal  mines 


and  to  those  which  employ  ten  or  more 
men  underground.  Patterson  v.  State, 
(1912)  7  Okla.  Crim.  497,  124  Pac.  942. 
See  also  McLean  v.  State,  (1909)  81  Ark. 
304,  98  S.  W.  729,  126  Am.  St.  Rep.  1037. 
11  Ann.  Cas.  72. 


(2)  Regulating  Screening  and  Weighing  Coal. —  A  state  statute  regulat- 
ing the  weighing  of  coal  before  it  is  screened  and  the  payment  of  miners 
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employed  at  quantity  rates,  does  not  deny  the  equal  protection  of  the  laws 
because  it  is  made  applicable  only  to  mines  employing  ten  or  more  men. 

McLean  t\  Arkansas,  (1908)  211  U.  S.  mined  the  same;  and  coal  mined  and  paid 

539,  29  S.  Ct.  206,  53  U.  S.  (L.  ed.)  315.  for  by  measure  shall  be  paid  for  accord- 
ing to  the  number  of  bushels  marked  upon 

A    statute    relating    to    weighing    and  each  car  in  which  it  is  removed  from  the 

measuring  coal  at  the  place  where  mined,  mine,  and  before  it  is  screened,  and  the 

before  the  same  is  screened,  providing  that  price  paid  for  each  bushel  so  ascertained 

all  coal  mined  and   paid  for  by  weight  shall  be  such  as  may  be  agreed  on  as 

shall  be  weighed  in  the  car  in  which  it  is  aforesaid,  was  held  not  to  be  so  plainly 

removed    from    the    mine,    before    it    is  and  obviously  in  yiolation  of  the  Constitu- 

screened,  and  shall  be  paid   for  accord-  tion  as  to  justify  a  court  to  declare  it 

ing  to  the  weight  so  ascertained,  at  such  void.      State    v.    Peel    Splint    Coal    Co., 

price  per  ton  as  may  be  agreed  on  by  such  (1892)    36  W.   Va.   802,   15   S.   E.   1000, 

owner  or  operator  and  the  miners  who  17  L.  R.  A.  385. 

(3)  Liability  of  Mine  Owner  for  Negligence  of  Licensed  Manager  or 
Engineer. —  The  selection  of  mine  owners  as  a  class  upon  which  to  impose, 
by  statute,  responsibility  for  the  defaults  of  mine  managers  and  mine  engi- 
neers, employees  who  are  required  by  the  statute  to  be  selected  by  the  mine 
owners  from  those  holding  licenses  issued  by  the  state  mining  board  created 
by  the  statute,  is  not  so  arbitrary  and  without  reason  as  to  deny  them  the 
equal  protection  of  the  laws. 

Wilmington  Star  Min.  Go.  e.  Fulton,  (1007)  206  U.  8.  60,  27  a  Ct.  412,  51  U.  a 
(L.  ed.)  708. 

(4)  Regulating  Sale  of  Powder  to  Mines. —  A  statute  making  it  unlawful 
to  sell  or  deliver  for  use  in  any  mine,  black  powder  in  any  manner  except 
in  original  packages  containing  12%  pounds  of  powder  securely  sealed, 
does  not  deny  the  equal  protection  of  the  laws  by  providing  that  the  act 
shall  not  be  construed  as  in  any  manner  conflicting  with  any  existing  con- 
tract of  sale  of  black  powder. 

Williams  t>.  Walsh,  (1912)  222  U.  a  415,  32  a  Ct  137,  56  U.  8.  (L.  ed.)  253. 

(5)  "  Wide  Entry  Law." — A  statute  requiring  entries  in  certain  coal 
mines  to  be  not  less  than  a  prescribed  width  does  not  deny  the  equal  pro- 
tection of  the  laws  in  that  it  applies  to  bituminous  coal  mines  but  not  to 
block  coal  mines. 

Barrett  v.  Indiana,  (1913)  229  U.  S.  26,  33  &  Ct.  692,  57  U.  &  (L.  ed.)  1050, 
affirming  (1911)   175  Ind.  112,  93  N.  £.  543. 

(6)  Requiring  Mines  to  Furnish  WasJihouses  for  Employees. —  A  statute 
requiring  the  owners  and  operators  of  coal  mines  and  other  employers  of 
labor  to  erect  and  maintain  washhouses  at  certain  places  where  laborers 
are  employed,  is  valid. 

Booth  v.  Indiana,  (1915)  237  U.  S.  563,  Ann.  Cas.  1915D  987,  L.  R.  A.  1015B 
391,  35  S.  Ct.  617,  59  U.  S.  (L.  ed.)  1011,  420.  See  also  Stale  t.  Reaser,  (1915)  93 
affirming  (1913)   179  Ind.  405,  100  N.  B.      Kan.  6289  145  Pa*.  &3& 


1006 


CONSTITUTION 


[Amend.  XIV,  sec.  1 


al.  Manufacture  and  Saoi  op  Goods —  (1)  Anti-trust  Laws —  (a)  I» 
General — A  state  anti-trust  law  which  contains  no  discriminating  features, 
or  the  discriminating  features  of  which  are  held  by  the  supreme  court  of 
the  state  to  be  invalid,  is  not  invalid  as  depriving  any  person  or  corporation 
of  the  equal  protection  of  the  laws. 


National  Cotton  Oil  Co.  v.  Texas, 
(1905)  1-97  U.  S.  133,  26  S.  Ct.  379/49 
U.  &   (L.  ed.)  689. 

A  South  Dakota  statute  which  makes  it 
an  offense  .for  any  one  engaged  in  the 
production,  manufacture,  or  distribution 
of  any  commodity,  intentionally,  for  the 
purpose  of  destroying  competition  of  any 
regular  established  dealer  in  such  com- 
modity, or  to  prevent  the  competition  of 
any  person  who  in  good  faith  intends 
and  attempts  to  become  such  dealer,  to 
discriminate  between  different  sections, 
communities,  or  cities  of  the  state,  by 
selling  such  commodity  at  a  lower  .rate 
in  one  section  than  in  another,  does  not 
deny  the  equal  protection  of  the  laws. 
Central  Lumber  Co.  v.  South  Dakota, 
(1912)  326  U.  8.  1«57,  33  a  Ct.  66,  57 
U.  S.  (L.  ed.)  164,  affirming  State  t?. 
Central  Lumber  Co.,  (1909)  24  S.  D.  136, 
123  N.  W.  504,  42  L.  R.  A.  (N.  S.)  804, 
in  which  it  was  also  held  that  the  statute 
does  not  deny  to  corporations  the  equal 
protection  of  the  laws  because  it  provides 
for  special  procedure  in  the  case  of  a  cor- 
poration, and  in  addition  to  authorizing 
the  imposition  of  a  fine  against  an  in- 
dividual or  a  corporation,  it  also  pro- 
vides for  the  forfeiture  of  the  charter 
of  a  domestic  corporation  or  for  the 
ouster  of  a  foreign  corporation. 

A  state  statute  is  valid  which  makes 
it  an  offense  for  any  person  engaged  in 
business  of  buying  milk,  cream  or  butter 
fat  for  the  purpose  of  manufacture,  or  of 
buying  poultry,  eggs  or  grain  for  the 
purpose  of  sale  or  storage,  who  shall  for 
the  purpose  of  creating  a  monopoly  or 
destroying  the  business  of  a  competitor 
discriminate  between  different  sections, 
cities,  or  towns  by  purchasing  such  com- 
modities at  a  higher  price  or  rate  in  one 
section  than  is  paid  for  the  same  com- 
modities by  such  person  in  another  sec- 
tion, after  making  due  allowances  for 
differences  in  quality  and  cost  of  trans- 
portation. State  v.  Fairmont  Creamery 
Co.,  (1911)  153  la.  702,  133  N.  W.  895, 
42  L.  R.  A.   (N.  S.)   821. 

A  statute  giving  a  state  power  to  for- 
feit the  charter  of  a  domestic  corporation 
or  the  license  of  a  foreign  corporation  to 
do  business  within  the  state  for  a  viola- 
tion of  its  anti-trust  laws  forbidding 
combinations  to  fix,  regulate  or  control 


prices  are  not  in  violation  of  the  first 
section  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States, 
in  that  while  they  denounce  the  same  acts, 
whether  committed  by  individuals  or  in- 
dividuals and  corporations,  they  impose 
upon  the  latter  a  greater  and  different 
punishment  from  that  imposed  upon  in- 
dividuals. They  do  not  deny  equal  pro- 
tection of  the 'law.  State  v.  Standard 
Oil  Co.,  (1909)  218  Mo.  1,  116  S.  W.  902. 

All  state  anti-trust  legislation  must  be 
made  to  apply  to  all  classes  of  persons 
and  corporations  alike.  Union  County 
Nat.  Bank  r.  Ozan  Lumber  Co.,  (19(H) 
127  Fed.  212. 

A  statute  which  exempts  any  agree- 
ment, combination  or  contract  by  or  be- 
tween two  or  more  persons  to  do  or  pro- 
cure to  be  done,  or  not  to  do  or  procure 
to  be  done,  any  act  in  contemplation  or 
furtherance  of  any  trade  dispute  between 
employers  and  employees,  from  the  opera- 
tion of  the  penal  or  criminal  statutes 
directed  against  combinations  in  restraint 
of  trade,  is  valid.  State  v.  Coyle,  ( 1912 ) 
7  Okla.  Crim.  50,  122  Pac  243. 

Exempting  agricultural  products  and 
live  stock.— An  Illinois  anti-trust  Act 
was  held  to  be  unconstitutional  because  it 
declared  that  "the  provisions  of  this  Act 
shall  not  apply  to  agricultural  products 
or  live  stock  while  in  the  hands  of  the 
producer  or  raiser."  The  court  said:* 
"It  will  be  seen  that,  so  far  as  the  stat- 
ute is  concerned,  two  or  more  agricul- 
turists or  two  or  more  live  stock  raisers 
may,  in  respect  of  their  products  or  live 
stock  in  hand,  combine  their  capital,  skill, 
or  acts  for  the  purpose  of  creating  or 
carrying  out  restrictions  in  the  sale  of 
such  products  or  Jive  stock;  or  limiting, 
increasing,  or  reducing  their  price;  or 
preventing  competition  in  their  sale  or 
purchase;  or  fixing  a  standard  or  figure 
whereby  the  price  thereof  to  the  public 
may  be  controlled;  or  making  contracts 
whereby  they  would  become  bound  not  to 
sell  or  dispose  of  such  agricultural  prod- 
ucts or  live  stock  below  a  common  stand- 
ard figure  or  card  or  list  price;  or  es- 
tablishir"  the  price  of  such  products  or 
stock  in  md,  so  as  to  preclude  free  and 
unrestricted  competition  among  them- 
selves or  others;  or  by  agreeing  to  pool, 
combine,  or  unite  any  interest  they  may 
have  in  connection  with  the  sale  or  trans- 
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portation  of  their  products  or  live  stock 
that  the  price  might  be  affected.  All  this, 
so  far  as  the  statute  is  concerned,  may 
be  done  by  agriculturists  or  live  stock 
raisers  in  Illinois  without  subjecting  them 
to  the  fine  imposed  by  the  statute.  But 
exactly  the  same  things,  if  done  by  two 
or  more  persons,  firms,  corporations,  or 
associations  of  persons,  who  shall  have 
combined  their  capital,  skill,  or  acts,  in 
respect  of  their  property,  merchandise,  or 
commodities  held  for  sale  or  exchange,  is 
made  by  the  statute  a  public  offense,  and 
every  principal,  manager,  director,  agent, 
servant,  or  employee  knowingly  carrying 
out  the  purposes,  stipulations,  and  orders 
of  such  combination  is  punishable  by  a 
fine  of  not  less  than  two  thousand  nor 
more  than  five  thousand  dollars/'  Con- 
nolly v.   Union   Sewer   Pipe  Co.,    (1902) 


184  U.  S.  556,  22  S.  Ct.  431,  46  U.  S. 
(L.  ed.)  679,  affirming  Union  Sewer-Pipe 
Co.  v.  Connelly,  (1900)  99  Fed.  354.  See 
also  In  re  Grice,  (1897)  79  Fed.  637,  re- 
versed in  Baker  v.  Grice,  (1898)  169  U. 
S.  284,  18  S.  Ct.  323,  42  U.  S.  (L.  ed.) 
748,  on  the  ground  that  no  such  urgency 
was  shown  as  to  justify  a  federal  court 
releasing  on  habeas  corpus  a  person  held 
on  a  process  of  a  state  court,  and  that 
the  petitioner  should  be  left  to  the  regu- 
lar course  of  justice  in  the  state  court 
and  the  remedy  by  writ  of  error  from 
the  United  States  Supreme  Court;  and 
Brown  v.  Jacob's  Pharmacy  Co.,  (1902) 
115  Ga.  429,  41  S.  E.  553,  90  Am.  St. 
Rep.  126,  57  L.  R.  A.  547.  But  see 
State  v.  Schlitz  Brewing  Co.,  (1900)  104 
Tenn.  715,  59  S.  W.  1033,  78  Am.  St.  Rep. 
941. 


(b)    Provisions  Applicable  to  Corporations  and  Not  Individuals A  state 

statute  providing  for  the  forfeiture  of  a  corporate  charter  for  failure  of 
its  officers  to  file  with  the  secretary  of  state  an  affidavit  in  prescribed  form 
setting  forth  the  nonparticipation  of  defendant  in  any  pool,  trust,  agree- 
ment, combination,  etc.,  does  not  deny  the  equal  protection  of  the  laws 
because  individuals  and  partnerships,  although  equally  within  the  law 
against  monopolies  are  not  required  to  make  similar  exculpatory  .affidavits. 


Mallinckrodt  Chemical  Works  c.  Mis- 
souri, (1915)  238  U.  S.  41,  35  S.  Ct.  671, 
59  U.  Su  (L.  ed.)   1192,  affirming  State  V. 


Mallinckrodt    Chemical     Works,     (1919) 
249  Mo.  702,  166  S.  W.  967. 


The  Louisiana  statute  regulating  the  business  of  refining  sugar,  No.  10  of  the 
extra  session  of  1915,  was  held  to  be  invalid  because  it  was  arbitrary  beyond 
possible  justice,  and  a  creation  of  presumptions  and  special  powers  against 
a  certain  company  that  could  have  no  foundation  except  the  intent  to 
destroy. 


McFarland  v.  American  Sugar  Refining 
Co.,  (1916)  241  U.  S.  79,  36  S.  Ct  498, 
60  U.  S.  (L.  ed.)  899,  affirming  American 
Sugar  Refining  Co.  t>.  McFarland,  (1916) 
229  Fed.  284. 

A  state  anti-trust  Act,  for  violation 
of  which  a  corporation  is  deprived  of  the 


right  to  do  an  intrastate  business,  the 
offense  consisting  of  inducing  merchants 
to  revoke  orders  on  a  rival  company  for 
goods  to  be  shipped  from  another  state, 
does  not  interfere  with  interstate  com- 
merce. Standard  Oil  Co.  t\  Tennessee, 
(1910)  217  U.  S.  413,  30  S.  Ct.  543,  54 
U.  S.  (L.  ed.)  817. 


(c)  Not  Applicable  to  Laborers  or  to  Purchasers. — A  state  anti-trust  law  is 
not  invalid  because  it  does  not  embrace  vendors  of  labor  as  well  as  vendors 
of  commodities,  nor  because  it  does  not  cover  purchasers  of  commodities 
as  well  as  vendors  of  them. 


International  Harvester  Co.  v.  Mission, 
(1914)  234  U.  S.  199,  34  S.  Ct.  859, 
5H  U.  S.   (L.  ed.)    1276,  52  L.  R.  A.   (N. 


A  state  anti-trust  Act  is  not  invalid 
because  it  is  limited  to  dealers,  mechanics, 
and  artisans,  and  because  the  equal  pro- 
tection of  the  laws  is  denied  to  consumers 
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and  the  public  generally.  Knight,  etc., 
Co.  v.  Miller,  (1909)  172  Ind.  27,  87 
N.  E.  823,  18  Ann.  Cas.  114& 

Exempting  associations  of  laboring  men. 
—  A  Nebraska  statute  declared  that  any 
combination  of  capital  or  skill,  or  acts  by 
which  persons  seek  to  fix  the  price  of  any 
article,  commodity,  use,  or  merchandise 
with  the  intent  to  prevent  others  in  a 
like  business  or  occupation  from  conduct- 
ing the  business  or  occupation,  is  a  trust, 
and  especially  so  as  to  any  of  the  fol- 
lowing things:  restrictions  in  trade;  to 
limit  the  production  or  increase  or  reduce 
the  price  of  any  commodity;  to  prevent 
competition  in  insurance,  or  in  the  mak- 
ing, transportation,  sale,  or  purchase  of 
any  article;  to  fix  any  standard  whereby 
its  price  to  the  public  shall  in  any  man- 
ner be  established;  to  enter  into  any  con- 
tract by  which  a  party  is  not  to  deal 


in  any  article  below  a  certain  price,  or  by 
which  the  parties  agree  to  keep  the  price 
at  any  sum.  The  statute  declared  that 
any  persons  violating  the  statute  should 
be  conspirators,  and  punished  accordingly, 
and  that  any  corporation  of  the  stats 
violating  the  statute  should  have  its  cor- 
porate existence  declared  forfeited  by 
suit;  and  it  exempted  any  assembly  or 
association  of  laboring  men  from  the  pro- 
visions of  the  statute.  It  was  held  that 
the  statute  was  invalid  as  a  denial  of  the 
equal  protection  of  the  laws.  "  On  one 
side,  by  this  legislation,  we  have  organ- 
ized labor.  Those  men  are  not  amenable 
to  the  statute.  On  the  other  side  we 
have  men  who  do  not  belong  to  organized 
labor  —  farmers,  merchants,  professional 
men,  laborers,  as  well  as  all  others." 
Niagara  F.  Ins.  Go.  f>.  Cornell,  (1901) 
110  Fed.  823. 


(d)  Legalizing  Pooling  of  Farm  Products.— The  Kentucky  Act  of  1906,  p. 
429,  c.  117,  which  legalizes  the  pooling  of  tobacco  and  other  farm  products 
for  the  purpose  of  classifying,  grading,  and  selling  the  same,  in  order  that 
a  higher  price  may  be  obtained  therefor  than  could  be  received  by  selling 
the  crops  individually,  and  authorizes  parties  forming  the  pool  to  select 
agents  to  hold  the  crops  pooled  for  the  purpose  of  classifying,  grading, 
and  selling  them,  has  been  held  not  to  be  a  violation  of  the  Fourteenth 
Amendment  that  no  state  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law. 


Owen  Countv  Burley  Tobacco  Soc  r. 
Brumback,  ( 1908)  128  'Ky.  137,  107  S.  W. 
710.  See  also  Com.  v.  Hodges,  (1910) 
137  Ky.  233,  125  S.  W.  689. 

Act  May  20,  1890,  (Ky.  Stat.  1903, 
section  3915)  prohibiting  trusts,  pools, 
etc,  to  regulate  the  price  of  any  article 
or  to  limit  the  amount  of  any  article, 
and  Acts  1906,  p.  429,  c.  117,  legalizing 
the  pooling  of  farm  products,  when  con- 
strued in  connection  with  Const,  section 
198,  requiring  the  General  Assembly  to 
enact  laws  to  prevent  trusts,  pools,  etc., 
created,  to  depreciate  any  article  below 
its  real  value  or  to  enhance  the  cost  of 
any  article  above  its  real  value,  and,  in 
connection  with  the  Fourteenth  Amend- 


ment to  the  Federal  Constitution,  permit 
persons  to  pool  their  property  or  com- 
bine their  capital  and  other  resources, 
provided  any  article  is  not  thereby  de- 
preciated below  its  real  value,  or  its  cost 
thereby  enhanced  above  its  real  value. 
Com.  v.  International  Harvester  Co., 
(1909)  131  Ky.  551,  115  S.  W.  703,  1» 
Am.  St.  Rep.  256,  followed  in  Interna- 
tional Harvester  Co.  r.  Com.,  (1912)  149 
Kv.  41,  147  S.  W.  760;  International 
Harvester  Co.  v.  Com.,  (1912)  147  Ky. 
564,  144  S.  W.  1064;  International  Har- 
vester Co.  c.  Com.,  (1912)  147  Ky.  795, 
146  S.  W.  12.  These  cases  were  all  over- 
ruled in  Gay  v.  Brent,  (1915)  166  Ky. 
833,  179  a  W.  1051. 


(2)  Regulating  Sales  of  Merchandise  in  Bulk. — A  statute  requiring 
sales  of  merchandise  in  bulk  and  not  in  the  regular  course  of  business  to 
be  recorded,  and  providing  that  such  a  sale  without  the  formalities  required 
by  the  statute  shall  be  void  as  to  creditors,  does  not  deny  the  equal  protec- 
tion of  the  laws. 
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Lemiena  v.  Young,  (1908}  211  U.  S. 
489,  29  8.  Ct.  174,  54  U.  S.  (L.  ed.)  296. 
See  also  Kidd,  etc.,  Go.  v.  Musselman 
Grocer  Co.,  (1910)  217  U.  S.  461,  30 
S  Ct.  606,  54  U.  S,  (L.  ed.)  839;  Jaques, 
etc.,  Co.  t?.  Carstarphen  Warehouse  Co., 
(1008)  .131  Ga.  1,  62  S.  E.  82;  Boise 
Ass'n  of  Credit  Men  v.  Ellis,  (1914)  26 
Idaho  438,  144  Pac.  6,  L.  R.  A.  1015E 
917 ;  Beard  v.  Indianapolis  Fancy  Grocery 
Co.,  (1913)  180  Ind.  536,  103  N.  E.  404; 
Rich  t>.  C.  Callahan  Co.,  (1913)  179  Ind. 
509,  101  N.  E.  810;  Dwiggins  Wire  Fence 
Co.  c.  Patterson,  (1915)  166  Ky.  278, 
179  S.  W.  224;  Musselman  Grocery  Co. 
v.  Kidd,  etc.,  Co.,  (1908)  151  Mich.  478, 
115  X.  W.  409;  Spurr  t\  Travis,  (1906) 
145  Mich.  721,  108  N.  W.  1090,  116  Am. 
St  Rep.  330,  9  Ann.  Cas.  250;  Wm.  R. 
Moore  Dry  Goods  Co.  p.  Rowe,  (1010)  97 
Miss.  775,  53  So.  626;  Steele,  etc.,  Co.  v. 
Miller,  (1916)  92  Ohio  St.  115,  110  N.  E. 
648,  Ann.  Cas.  1917C  926;  Noble  v.  Fort 
Smith  Wholesale  Grocery  Co.,  (1911)  34 
Okla.  662,  127  Pac.  14,  46  L.  R.  A.  (N. 
S.)  455.  To  the  contrary,  see  McKinster 
v.  Sager,  (1004)    163  Ind.  671,  72  N".  B. 


854,  106  Am.  St.  Rep.  268,  68  L.  R.  A, 
273. 

The  New  York  statute  which  provides 
for  regulating  sales  of  merchandise  either 
in  bulk  or  out  of  the  ordinary  course  of 
business,  so  that  the  creditors  of  the 
vendor  may  not  be  defrauded,  and  re- 
quires that  they  be  notified  of  the  con- 
templated sale,  in  order  that  they  may 
have  an  opportunity  to  protect  themselves 
against  such  transfer  of  the  debtor's  prop- 
erty as  would  deprive  them  of  the  means 
of  collecting  their  debts,  was  held  to  be 
constitutional.  Wright  v.  Hart,  (1905) 
103  App.  Div.  218,  93  N.  Y.  S.  60,  af- 
firmed (1905)  182  N.  Y.  330,  75  N.  E. 
404,  3  Ann.  Cas.  263,  2  L.  R.  A.  (N.  S.) 
338. 

The  constitutional  provision  would  be 
violated  if  the  statutory  provisions  of 
Indiana  which  prohibit  bulk  sales  of  mer- 
chandise give  to  wholesale  merchants  a 
claim  upon  stock  of  goods  so  sold,  su- 
perior to  other  claims.  Sellers.!?.  Hayes, 
(1904)   163  Ind.  422,  72  N.  E.  119. 


(3)  Prohibiting  Sales  for  Future  Delivery. — A  statute  making  it  a  crim- 
inal'offense  to  keep  any  office,  store,  or  other  place  wherein  is  permitted  the 
buying  or  selling  of  commodities  for  future  delivery,  on  margin  or  other- 
wise, is  not  invalid  as  denying  the  equal  protection  of  the  laws  because  it 
applies  only  to  certain  named  commodities. 

Brodnax  v.  Missouri,  (1911)  219  U.  &  285,  31  S.  Ct.  238,  55  U.  S.  (L.  ed.)  219. 


(4)  Stipulation  in  Note,  "  Given  for  a  Patent  Bight." — The  constitu- 
tional amendment  is  not  violated  by  an  act  which  requires  that  every 
promissory  note  or  other  negotiable  instrument  wherein  the  consideration 
consists  in  whole  or  in  part  of  the  right  to  make,  use,  or  vend  any  patent 
invention,  shall  have  prominently  and  legibly  written  on  the  face  thereof, 
"  given  for  a  patent  right,"  and  which  makes  it  a  misdemeanor  to  deal 
knowingly  with  a  promissory  note  or  negotiable  instrument  without  these 
words. 

Shires  e.  Com.,  (1888)   120  Pa.  St.  368, 
14  Atl.  251. 

A  Tennessee  statute  providing  "that 
hereafter  it  shall  be  unlawful  for  any 
person,  either  in  his  own  behalf  or  in  a 
representative  capacity,  to  take  or  receive 
for  the  sale  of  a  patent  right,  or  any  in- 
terest therein,  a  note  or  other  written 
security,  given  for  such  right  or  any  in- 
i crest  therein,  unless  it  shall  clearly  ap- 
pear upon  the  face  of  the  note  or  other 
11  F.  S.  A.— 33 


security  that  the  same  is  given  in  the 
purchase  of  a  patent  right  or  an  interest 
therein,"  does  not  violate  this  clause.  The 
fact  that  patent  rights  constitute  a  large 
and  peculiar  class  of  property,  and  that 
sales  of  them  afford  unusual  and  peculiar 
opportunities  for  the  employment  of  im- 
position and  fraud,  is  a  good  reason  for 
the  passage  of  a  law  applicable  to  them 
alone.  State  v.  Cook,  (1901)  107  Tenn, 
501,  64  S,  W.  720,  62  J*  JL  A-  174. 
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A  statute  exempting  merchants  and  dealers  who*  sell  patented  articles  in 

the  usual  course  of  business  from  the  operation  of  the  statute,  which 

declares  void  any  negotiable  instrument  given  in  payment  for  the  purchase 

of  any  patented  machine  bought  on  a  credit  when  the  instrument  is  not 

executed  on  a  printed  form  showing  upon  its  face  that  it  was  executed  in 

consideration  of  a  patented  machine,  4oes  not  deny  the  equal  protection  of 

the  laws. 

Ozan  Lumber  Co.  ©.  Union  County  Nat.      Union  County  Nat  Bank  v.  Oxan  Lumber 
Bank,    (1-907)    207  U.  &  261,  28  S.  Ct.       Co.,  (1004)  127  Fed.  20ft. 
89,    92    U.    a    (L.    ed.)     196,    reversing 

(5)  Regulating  Markets. —  A  municipal  ordinance  prohibiting  the  keep- 
ing of  a  private  market  within  six  squares  of  any  public  market  of  the 
city,  does  not  deny  to  any  one  the  equal  protection  of  the  law. 

Natal  v.  Louisiana,   (1891)    139  U.  S.  the  annual  fee  of  such  license,  to  be  evi- 

622,  11  S.  Ct.  636,  36  U.  S.  (L.  ed.)  288.  denced  by  the  receipt  of  the  city  treas- 
urer, indorsed  on  said  application.    If  the 

Discretion  in  board  to  issue  license.—  fire  and  police  board  refuses  to  order  the 

A  municipal  ordinance  providing  that  "  it  issuance  of  such  license  to  the  party  or 

shall  be  unlawful  for  any  person  or  per-  parties  applying  for  the  same,  the  money 

sons,  firm,  or  corporation,  to  keep  open  so  deposited  with  the  city  treasurer 'shall 

or  establish,  maintain  or  conduct  within  be  returned  to  the  applicant  without  any 


the  limits  of  the  city  of  Denver,  any  further  action/'  is  invalid  as  it  confers 
butcher  shop  or  meat  market  without  first  upon  the  fire  and  police  board  and  upon 
having  obtained  a  license  therefor,  as  the  health  commissioner,  not  a  discretion 
herein  provided:  Any  person  or  persons  to  be  exercised  upon  the  consideration  of 
desirous  of  procuring  a  license  shall  make  the  circumstances  of  each  case  as  applied 
application  to  the  fire  and  police  board  to  general  regulations  and  requirements 
for  the  same,  and  such  application  shall  in  reference  to  all  engaged  in  the  same 
have  indorsed  thereon  the  approval  of  the  business,  but  a  naked,  arbitrary  power  to 
health  commissioner  before  it  shall  be  grant  or  withhold  licenses  without  assign- 
considered  by  the  said  fire  and  police  ing  any  reason  whatever  therefor.  Walsh 
board;  and  there  shall  have  been  de-  t\  Denver,  (1898)  11  Colo.  App.  523,  53 
posited  with  the  city  treasurer  the  sum  Pac  458. 
of  fifty  dollars,  which  is  hereby  fixed  as  __ 

(6)  Regulating  Net  Weight  of  Retail  Packages. —  A  statute  providing 
that  lard  compound  or  lard  substitute,  unless  sold  in  bulk,  shall  be  put 
up  in  pails  or  other  containers  holding  one,  three,  or  five  pounds  net  weight, 
or  some  whole  multiple  of  these  numbers,  does  not  deny  the  equal  protection 
of  the  laws. 

Armour  v.  North  Dakota,  (1916)  240  U.  S.  510,  36  &  Ct  440,  60  U.  S.  (L.  ed.)  771, 
Ann.  Cas.   1916D  548. 

(7)  Regulating  Purchases  by  Junk  Dealers. —  A  larceny  statute  which 
in  part  provides'  that  one  who,  being  a  dealer  in  or  collector  of  junk, 
metals  or  second-hand  materials,  buys  or  receives  any  wire,  cable,  copper, 
lead,  solder,  iron,  or  brass  used  by  or  belonging  to  a  railroad,  telephone, 
telegraph,  gas  or  electric  light  company,  without  ascertaining  by  diligent 
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inquiry  that  the  person  selling  or  delivering  the  same  has  a  legal  right  to 

do  so,  does  not  deny  the  equal  protection  of  the  laws. 

Rosenthal  t\  New  York,  (1012)  226  U.  a  260,  33  &  Ct.  27,  67  U.  &  (L.  ed.)  212, 
Ann.  Caa.  1914B  71. 


(8)  Use  of  Union  Labels. —  A  municipal  ordinance  providing:  "  Be  it 
enacted  that  all  city  printing  shall  bear  the  union  label  of  the  Nashville 
Allied  Trades  Council  or  the  label  enacted  by  the  International  Typo- 
graphical Union  "  does  not  undertake  to  fix  a  standard  of  quality,  but  it 

4 

single©  out  a  certain  class,  and  requires  the  board  of  public  works  to  pur- 
chase from  that  class,  and  from  no  other.  This  is  an  arbitrary  discrimina- 
tion and  the  city  has  no  authority  or  power  to  pass  such  an  ordinance. 

Marshall,  etc.,  Co.  o.  Nashville,  (1902)  the  use,  upon  goods  not  manufactured  by 

100  Tenn.  497,  71  S.  W.  816.  union    workingmen,    of    labels    declaring 

them  to  be  so  manufactured,  does  not  deny 

Prohibiting  use  of  union  labels  on  non-  the  equal  protection  of  the  laws  contrary 

union  goods. —  A  statute  of  Pennsylvania  to  the  Fourteenth  Amendment.     Com.  v. 

providing  for  the  adoption  of  trademarks,  Norton,  (1899)   9  Pa.  Dist.  132,  affirmed 

labels,  symbols,  or  private  stamps,  by  any  (1901)    16  Pa.  Super.  Ct   423;   Com.  V. 

incorporation  or  incorporated  association  Morton,   (1809)    23  Pa.  Co.  Ct.  386. 
or  union  of  workingmen,  and  prohibiting 

(9)  Use  of  National  Flag  for  Advertising. —  A  statute  prohibiting  the 
use  of  representations  of  the  flag  of  the  United  States  for  advertising  arti- 
cles of  merchandise,  does  not  deny  the  equal  protection  of  the  laws  from  the 
fact  that  it  does  not  apply  to  a  newspaper,  periodical,  book,  or  pamphlet,  on 
any  of  which  shall  be  printed,  painted,  or  placed,  the  representation  of 
the  flag,  disconnected  from  any  advertisement. 

Halter  r.  Nebraska,   (1907)    205  U.  a      Neb.   757,  106  N.  W.  298,   121  Am.  St. 
34,  27  S.  Ct.  410,  61  U.  S.   (L.  ed.)  696,      Rep.  764,  7  I*  R.  A.  (N.  S.)   1079. 
10   Ann.   Caa.   626,  affirming    (1905)    74 

(10)  Prohibiting  Sale  of  Drugs  by  Itinerant  Venders. — A  statute,  for- 
bidding the  sale  by  itinerant  venders  or  "  any  drug,  nostrum,  ointment, 
or  application  of  any  kind,  intended  fpr  the  treatment  of  disease  or 
injury,1'  although  allowing  the  sale  of  such  articles  by  other  persons,  does 
not  deny  the  equal  protection  of  the  laws. 

Baccus  v.  Louisiana,  (1014)  232  U.  a  334,  34  a  Ct  439,  68  U.  &  (L.  ed.)  627. 

(11)  Discrimination  Against  Alien  Peddlers. —  A  statute  which  provides 
for  the  licensing  of  peddlers  and  declares  that  no  one  can  obtain  a  license 
unless  he  is,  or  has  declared  his  intention  to  become,  a  citizen  of  the  United 
States,  as,  while  a  state  cannot  arbitrarily  forbid  aliens  to  engage  in 
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ordinary  kinds  of  business,  that  of  peddling  may  be  regulated  under  the 
exercise  of  the  police  power. 

Com.  v.  Hana,  (1907)  195  Mass.  262,  81  N.  E.  149,  122  Am.  St.  Rep.  251,  11  Ann. 
Cas.  514,  11  L.  R.  A.  (N.  S.)   799. 

(12)  Prohibiting  Officers  of  Corporations  from  Having  Interest  in  Sals 
of  Goods. —  A  statute  providing  "  that  it  shall  not  be  lawful  for  any  rail- 
road or  mining  corporation,  doing  business  in  Allegany  county,  nor  for  the 
president,  vice-president,  manager,  superintendent,  any  director  or  other 
officer  of  such  corporation,  to.  own  or  have  any  interest  in  any  general 
store  or  merchandise  business  in  Allegany  county,  in  which  goods,  wares, 
and  merchandise  are  9old,  nor  to  conduct  or  carry  on  any  such  business,  or 
have  any  interest  in  the  profits  of  the  same  in  Allegany  county,  nor  to  sell 
or  barter  any  goods,  wares,  or  merchandise  in  such  county,"  makes  an 
arbitrary  classification,  not  founded  upon  some  difference  which  bears  a 
reasonable  and  just  relation  to  the  matter  in  respect  to  which  the  classifi- 
cation is  proposed. 


Luman  v.  Hutchens  Bros.  Co.,  (1890) 
90  Md.  27,  44  Atl.  1061,  46  L.  R.  A. 
993,  in  which  case  the  court  said: 
"  Whilst  the  legislature  may,  under  con- 
ditions, create  classes  and  subiect  all 
persons  coming  within  the  classifications 
to  burdens  or  duties  not  imposed  upon 
individuals  outside  of  the  classes,  these 
classifications  must  not  be  arbitrary  or 
unreasonable,  but  must  rest  upon  some 
difference  which  bears  a  reasonable  and 
just    relation    to    the   act   in    respect   to 


which  the  classification  is  proposed.  It 
may  not  single  out  the  directors  of  one 
corporation,  and,  solely  because  they  are 
sucn  directors,  prohibit  them  from  engag- 
ing in  some  other  business  open  to  the 
directors  of  all  other  corporations,  any 
more  than  it  can  by  a  general  enactment, 
not  passed  in  the  exercise  of  the  police 
power,  burden  one  corporation  with  a 
liability  from  which  other  corporations 
of  the  same  kind  under  precisely  similar 
circumstances  are  relieved." 


(13)  Intoxicating  Liquors —  (a)  In  General — A  state  has  power  to  pro- 
hibit the  sale  of  intoxicating  liquors  altogether,  if  it  sees  fit,  and  has  the 
power  to  prohibit  it  conditionally. 


Rippey  v.  Texas,  (1904)  193  U.  S.  509, 
24  S.  Ct.  516,  48  U.  S.  (L.  ed.)  767. 
See  also  Van  Winkle  0.  State,  (1914)  4 
Boyce  (Del.)  578,  91  Atl.  385,  Ann.  Caa. 
1916D  104;  Loeb  v.  Jennings,  (1910) 
133  Ga.  796,  67  S.  E.  101,  18  Ann.  'Cas. 
376;  Meehan  v.  Board  of  Excise  Com'rs, 
(1908)   75  NT.  J.  L.  557,  70  Atl.  363. 

A  state  may  absolutely  prohibit  the 
manufacture  or  sale  of  intoxicating 
liquors.  Kansas  v.  Bradley,  (1885)  26 
Fed.  290. 

The  Texas  local-option  law  prescribing 
a  penalty  against  any  person  who  shall 
sell  intoxicating  liquors  in  any  county, 
justice,  precinct,  city,  or  town  in  which 
the  sale  of  intoxicating  liquors  had  been 
prohibited,  was  held  to  be  valid.  Rippey 
V,  State,  (Tex.  Crim.  1903)   73  S.  W.  16. 


"Four-mile  Law." — A  state  statute 
which  prohibits  within  four  miles  of  an 
institution  of  learning  the  sale  of  in- 
toxicating liquors,  does  not  violate  the 
Constitution  on  the  ground  of  class  legis- 
lation where  sales  by  manufacturers  in 
wholesale  packages  are  quantities  exempt 
from  its  provisions.  Webster  t>.  State, 
(Tenn.  1903)  75  S.  W.  1020. 

Prohibiting  sale  to  students. —  The  con- 
stitutional provision  is  not  violated  by  a 
statute  prohibiting  the  sale  oi  liquor  to 
students  of  institutions  of  learning.  Pea- 
cock r.  Limburger,  (Tex.  Civ.  App.  1902) 
67  S.  W.  518. 

A  statute  which  forbids  the  sale  of 
liquor  to  any  student  in  attends nw  at 
any  public  or  private  institution  of  learn- 
ing is  valid,  and  not  subject  to  objection 
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because  its  effect  is  to  deny  to  adult  stu- 
dents privileges  enjoyed  by  other  adult 
citizens.  People  v.  Damm,  (1914)  183 
Mich.  554,  149  N.  W.  1002. 

Keeping  saloon  near  public  school. — 
A  statute  which  makes  it  a  penal  offense 
for  any  person  to  keep  a  saloon  where  in- 
toxicating liquors  are  sold  within  one 
hundred  rods  of  any  public  school  in  a 
certain  county  is  not  invalid  as  a  denial 
of  the  equal  protection  of  the  laws.  White 
t>.  Bracelin,  (1906)  144  Mich.  332,  107 
K.  W.  1055,  8  Ann.  Cits.  258. 

Sale  of  liquor  to  minors. —  A  Michigan 
statute  making  it  an  offense  to  allow  a 
minor  to  remain  in  a  saloon  where  in- 
toxicating liquors  are  sold  does  not  vio- 
late this  amendment.  People  v.  Japinga, 
(1897)  115  Mich.  222,  73  N.  W.  111. 
See  also  McLaury  v.  Watelsky,  (1905) 
39  Tex.  Civ.  App.  394,  87  8.  W.  1045, 
as  to  a  statute  giving  a  right  of  action 
upon  a  liquor  dealer's  bond  for  selling 
to  minors. 

Keeping  liquor  in  social  club  or  organ- 
isation.— An  Act  providing  "that  no  in- 
toxicating liquor  within  the  meaning  of 
this  act  shall  be  kept  in  any  locker  or 
other  place  in  any  social  club  or  organiza- 
tion for  use  therein,  and  all  persons  carry- 
ing such  liquor  to  such  club  or  locker  for 
use  therein  or  keeping  the  same  for  such 
use  shall  be  guilty  of  a  violation  of  this 
act,"  does  not  contravene  the  Fourteenth 
Amendment  as  being  a  denial  of  the 
equal  protection  of  the  laws.  State  0. 
Phillips,  (1915)  109  Miss.  22,  67  So.  651, 
L.  R  A.  1915D  530. 

Compelling  disclosure  in  reference  to  ob- 
taining intoxicating  liquors. — A  statute  of 
Connecticut  which  provided  that  on  the 
trial  of  any  person  prosecuted  for  intoxi- 
cation, if  he  shall  be  found  guilty  it  shall 
be  the  duty  of  the  prosecuting  officer  to 
request  him  to  disclose,  under  oath,  when, 
where,  and  from  whom  he  procured  the 
liquor,  and  that  if  he  shall  refuse  to  make 
such  disclosure  it  shall  be  the  duty  of  the 
magistrate  before  whom  the  trial  is  had 
to  commit  the  accused  for  contempt,  was 
held  to  be  constitutional.  In  re  Clayton, 
(1890)  59  Conn.  510,  21  Atl.  1005,  21  Am. 
St.  Rep.  128,  13  L.  R.  A.  66. 

Regulating  the  sale  of  liquors  does  not 
deny  equal  protection.  Trageser  v.  Gray, 
(1890)  73  Md.  250,  20  Atl.  905,  25  Am. 
St.  Rep.  687,  9  L.  R.  A.  780.  See  also 
State  17.  Bixman,  (1901)  162  Mo.  39,  62 
S.  W.  828;  Webster  v.  State,  (Tenn. 
1903)   76  S.  W.  1020. 

An  ordinance  of  the  city  of  New  Or- 
leans which  provided  that  no  one  shall 


open  or  establish  a  drinking  house  or  es- 
tablishment for  the  retail  of  spirituous 
-liquors  without  first  obtaining  a  license 
or  permit  from  the  city  council,  was  held 
not  to  be  unconstitutional.  State  v.  Mat- 
tie,   (1896)   48  La.  Ann.  728,  19  So.  748. 

The  sale  of  non-intoxicating  near-beer 
may  be  regulated.  Campbell  v.  Thomas- 
ville,  (1909)  6  Ga.  App.  212,  64  S.  E. 
816;  Com.  v.  Henry,  (1909)  110  Pa.  879, 
65  S.  E.  570,  26  L.  R.  A.    (N.  S.)    883. 

May  impose  conditions  on  sale. — As  a 
state  may  prohibit  the  sale  of  liquor  alto- 
gether, since  it  is  clearly  not  a  privilege  or 
immunity  in  the  meaning  of  the  Constitu- 
tion, it  may  authorise  the  sale  on  such 
terms  and  by  such  persons  and  at  such 
places  as  it  may  deem  proper.  In  re 
Hoover,  (1887)  30  Fed.  55. 

Qualification  for  license. — A  statute  re- 
quiring a  residence  for  two  years  in  the 
county  wherein  a  license  to  sell  intoxicat- 
ing liquors  is  sought  is  not  violative  of 
article  XIV,  section  1,  which  provides 
that:  "No  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protec- 
tion of  the  law."  De  Grazier  v.  Stephens, 
(1907)  101  Tex.  194,  105  S.  W.  992,  16 
Ann.  Cas.  1059,  16  L.  R.  A.  (N.  S.)   1033. 

Discretion  in  matter  of  issuing  licenses. 
— A  Maryland  statute  which  prescribed 
a  system  pertaining  to  the  sale  of  intoxi- 
cating liquors  in  the  city  of  Baltimore, 
and  established  a  board  of  commissioners 
authorizing  them  to  grant  licenses  for  re- 
tail sale  only,  to  United  States  citizens 
of  temperate  habits  and  good  moral  char- 
acter, is  not  contrary  to  the  constitutional 
provision,  and  it  is  a  proper  exercise  of 
the  police  power  of  the  state.  Trageser  u. 
Gray,  (1890)  73  Md.  250,  20  Atl.  905,  25 
Am.  St.  Rep.  587,  9  L.  R.  A.  780. 

A  municipal  ordinance  which  makes  the 
issue  of  a  license  to  retail  liquor  depend 
upon  the  permission  of  the  majority  of 
the  board  of  police  commissioners,  or,  if 
that  cannot  be  obtained  upon  the  ap- 
proval of  twelve  property  owners  in  the 
block  in  which  the  business  is  carried  on, 
is  valid.  "The  objection  is,  that  this 
makes  the  license  depend  upon  the  arbi- 
trary will  and  pleasure  of  the  board  of 
police  commissioners  in  the  first  instance, 
and  of  the  twelve  property  owners  in  the 
second,  and  the  case  of  Yick  Wo  v.  Hop- 
kins, (1886)  118  U.  S.  356,  and  other  cases 
from  the  federal  courts  are  cited.  But 
whatever  force  this  objection  might  have 
in  reference  to  licenses  to  carry  on  the 
,  ordinary  avocations  of  life,  which  are  not 
supposed  to  have  any  injurious  tendency, 
it  has  no  force  in  the  present  case.  It  is 
well  settled  that  the  governing  power  may 
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{prohibit  the  manufacture  and  traffic  in 
iquor  altogether,  provided  only  that  it 
does  not  interfere  with  interstate  com- 
merce, *  *  *  And  if  the  governing  power 
can  prohibit  a  thing  altogether,  it  can  im- 

nsuch  conditions  upon  its  existence  as 
leases.''     Ex  p.   Christensen,    (1890) 
85  Cal.  212,  24  Pac  747. 

Distinguishing  incorporated  towns  and 
country  districts. — A  statute  which  re- 
quires conditions  to  the  issue  of  liquor 
licenses  in  country  districts  which  are  not 
required  in  the  case  of  licenses  issued  in 
incorporated  towns  and  cities,  does  not 
deny  to  any  one  the  equal  protection  of 
the  law.  U.  S.  r.  Ronan,  (1887)  33  Fed. 
119.  See  also  State  v.  Berlin,  (1884)  21 
S.  C.  292. 

Ordinance  establishing  limits.— A  city 
ordinance  establishing  certain  limits 
within  which  liquor  licenses  will  be 
granted,  is  valid.  Richter  t\  Lightston, 
(1911)  161  Cal.  260,  118  Pac.  790,  Ann. 
Cas.  1913B  1028. 

Distinguishing  manufacture  for  domes- 
tic use  and  for  export— A  Missouri  stat- 
ute requiring  those  who  manufacture 
liquors  for  sale  in  the  state  to  pay  a  tax 
of  ten  cents  per  gallon,  and  demanding 
no  tax  from  those  who  manufacture  in  the 
state  liquors  to  be  sold  in  other  states, 
violates  this  clause.  State  v.  Bengsch, 
(1902)  170  Mo.  117,  70  S.  W.  710. 

A  Missouri  statute  concerning  the  in- 
spection of  beer,  which  exacted  a  fee  from 
manufacturers  of  beer  for  sale  in  the  state, 
which  fee  manufacturers  for  purposes  of 
exportation  were  not  required  to  pay,  was 
held  to  be  unconstitutional  by  a  divided 
court.  State  t\  Eby,  (1902)  170  Mo.  497, 
71  S.  W.  52. 

Distinguishing  foreign  and  domestic 
manufacturers  as  to  evidence  of  purity. — 
A  state  statute,  respecting  the  shipment  of 
beer  into  the  state  for  sale,  requires  the 
shipper  to  furnish  the  inspector  "with 
a  sworn  affidavit,  subscribed  by  an  officer 
authorized  to  administer  oaths  from  the 
manufacturer  thereof,  or  other  reputable 
person  having  actual  knowledge  of  the ' 
composition  of  said  beer  or  other  malt 
liquors,  that  no  material  other  than  pure 
hops  or  the  extract  of  hops,  or  pure 
barley,  malt,  or  wholesome  yeast  or  rice, 
was  used  in  the  manufacture  of  the  same." 
Such  a  requirement  was  held  not  to  deny 
to  such  shippers  the  equal  protection  of 
the  laws  when  the  state  statutes  provide 
for  an  actual  inspection  by  test  at  the 
breweries  of  the  domestic  manufacturers. 
Pabst  Brewing  Go.  v.  Crenshaw,  (1903) 
120  Fed.  149. 


Distinguishing  wines  from  grapes  grown 
in  state.— A  Texas  statute  requiring  an 
application  for  a  license,  giving  details, 
a  payment  of  an  annual  tax  as  a  condition 
of  obtaining  the  same,  and  the  giving  of 
a  bond,  but  providing  that  the  provisions 
of  the  statute  shall  not  apply  to  wines 
produced  from  grapes  grown  in  the  state, 
while  the  same  is  in  the  hands  of  the 
producers  or  manufacturers,  is  not  obnox- 
ious to  the  Fourteenth.  Amendment. 
Whether  the  statute  is  valid  under  the 
commerce  clause  was  not  considered.  Cox 
v.  Texas,  (1906)  202  U.  S.  446,  26  S.  Ct- 
671,  50  U.  S.   (L.  ed.)   1099. 

Ordinance  directed  against  women. — A 
municipal  ordinance  providing  that  "it 
shall  be  unlawful  for  any  female  person, 
in  the  night-time,  after  twelve  o'clock 
midnight,  to  be  in  any  public  drinking 
saloon,  beer  cellar,  or  billiard  room  within 
said  city,  where  vinous,  malt,  or  spirituous 
liquors  are  sold  or  given  away,  to  be 
drunk  on  the  premises,"  is  not  void  be- 
cause its  operation  is  confined  to  one  class 
of  persons.  Em  p.  Smith,  (1869)  38  CaL 
703. 

Employment  of  women  in  bar-rooms. 
— A  municipal  ordinance  forbidding  any 
female  not  having  a  license  permitted  by 
law,  to  sell,  offer,  procure,  furnish,  or 
distribute  liquors  or  drinks,  where  in- 
toxicating liquors  are  sold,  does  not  deny 
to  women  the  equal  protection  of  the  laws, 
notwithstanding  the  provision  that  noth- 
ing therein  "  shall  be  so  construed  as  to 
prevent  the  wife  of  any  person  having 
such  a  license  from  selling  or  distribut- 
ing the  aforesaid  liquors."  Hoboken  v. 
Goodman,  (1902)  68  N.  J.  L.  218,  51  AtL 
1092.  See  also  Bergman  v.  Cleveland, 
(1884)    39  Ohio  St.   651. 

Within  one  mile  of  Soldier's  Home. — 
A  Michigan  Act  which  provides  that  it 
shall  not  be  lawful  to  establish  or  main- 
tain a  saloon  or  other  place  of  entertain- 
ment in  which  intoxicating  liquors  are 
sold,  or  kept  for  sale,  within  one  mile  of 
the  Soldier's  Home,  and  also  prohibits 
the  sale  or  giving  of  liquor  to  a  soldier, 
sailor  or  marine,  who  is  an  inmate  or 
employee  of  such  Home,  within  the  same 
distance,  was  held  to  be  constitutional- 
Whitney  v.  Grand  Rapids  Tp.,  (1888) 
71  Mich.  234,  39  N.  W.  40. 

Possession  prima  facie  evidence  of  un- 
lawful sale. —  A  North  Carolina  statute 
which  provides  that  it  shall  be  unlawful 
for  any  person,  etc,  other  than  licensed 
retail  dealers,  to  sell,  exchange,  barter,  or 
dispose  of,  for  gain,  or  to  keep  for  sale, 
within  the  county  of  Union,  any  spirit- 
uous, vinous,  malt,  and  intoxicating  li- 
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quors,  eta;  that  if  any  person  other  than       process  of  law.     State  v.  Nejin,   (1917) 
licensed  retail  dealers,  under  state  laws,       140  La.  793,  74  So.  103. 

™tnt!^  A  statute  authoring  injunctions  to 
quantity  of  more  than  one  quart  within  ^  .  t  ^  u  *  intoxicating  li- 
the county,  it  shall  be  prima  facie  evi-  «•■"*  •*•**»»  ««»  «*  «*  uiWA»*w«g 
dence  of  Us  keeping  it  for  sale,  within  *uor8  an*  for  pumping  violations  there- 
+kT  «>«.«w  «#«!«  a«+  ™a  kTm  £  il  of  M  contempts  of  court,  is  valid.  Brown 
tne  meaning  of  the  Act,  was  held  to  be  M    t>«™m     /t«     ioio\    hm    -m    w    tq. 

constit3al.     State  t>.  Barrett,   (1905)  ^^TJ 'p™     naim    lia*  tY'  7^9 

138  N.  C.  630,  60  &  E.  606,  1  LB.  A.  f™£  £  ^werB'    <1910)    U6  Ia'    729' 

(N.  S.)  626.  126  N*  W'  833' 

Prohibiting  bringing  actions  for  liquor 

A  statute  which  provides  that  "the  illegally  sold. —  A  state  statute  prohibit- 
finding  of  any  liquors  enumerated  in  this  ing  bringing  actions  in  the  state  courts 
section  upon  the  premises  of  any  retail  to  recover  for  intoxicating  liquors  pur- 
druggist  or  apothecary,  in  quantities  ex-  chased  in  another  state  with  intent  to 
ceeding  one-half  gallon,  shall  be  con-  sell  them  in  the  state  in  violation  of  law, 
sidered  evidence  that  the  same  is  kept  was  held  not  to  violate  the  constitutional 
for  sale,"  is  valid.  State  v.*  Almy,  provision.  Corbin  v.  Houlehan,  (1906) 
(1911)    32  B.  I.  415,  79  Atl.  962.  100  Me.   246,   61   Atl.    131,   70  Atl.   568, 

the  court  saying:     "This  clause  merely 

Search  and  seizure  laws  enacted  to  aid  requires    that    all    persons    subjected    to 

in  the  suppression  of  the  unlawful  traffic  such   legislation   shall   be   treated   alike, 

in    liquors   have   been    sustained    as   not  under  like  circumstances  and  conditions, 

violative  of  the  provision  forbidding  the  both  in  the  privileges  conferred  and  the 

taking  of  private  property  without  due  liabilities  imposed." 

(b)  Discrimination  as  to  Localities —  The  classification  of  counties,  so  as  to 
allow  the  sale  of  liquor  in  some  of  them,  while  it  is  prohibited  in  others, 
does  not  violate  this  clause  of  the  Constitution. 

Atkinson  v.  Southern  Exp.  Go.,  (191-3)  94  S.  O.  444,  78  &  E.  516,  48  L.  R.  A. 
(N.  S.)  349. 

(c)  Prohibiting  Aliens  from  Engaging  in  Liquor  Business — A  statute  regu- 
lating the  licensing  of  the  business  of  trafficking  in  intoxicating  liquors, 
and  excluding  aliens  from  those  who  may  be  licensed,  is  not  invalid.  . 

Bloomfield  v.  State,  (1912)  86  Ohio  St.  263,  99  N.  E.  309,  Ann.  Oaa.  1913D  629, 
41  L  R.  A.   (N.  S.)   726- 

(d)  In  the  Matter  of  Ordering  Local  Option  Elections. — A  state  local  option 
law  which,  in  the  matter  of  ordering  subsequent  elections  after  prohibition 
has  been  defeated  or  carried,  discriminates  in  favor  of  those  who  vote  fop 
prohibition,  does  not  deny  to  any  one  the  equal  protection  of  the  laws. 

Rippey  i\  Texas,  (1904)  193  U.  S.  609,  teenth  Amendment  prohibiting  any  state 
24  S.  Ct.  616,  48  TJ.  S.    (L.  ed.)    767.  from    denying   to   any   person   the   equal 

protection    of    the    laws.      McAuliffe    «. 

A   local   option   law  making  a  county       Helm,    (1914)    167  Ky.   626,    163   S.   W. 
the  unit  for  holding  elections  thereunder       1091. 
does  not  violate  the  clause  in  the  Four- 

(e)  Excepting  Certain  Glasses  from  Prohibition. — A  state  local  option  law 
permitting  municipal  corporations  to  prohibit  the  selling,  furnishing,  and 
giving  away  of  intoxicating  liquors,  excepting  druggists,  manufacturers, 
persons  who  give  away  liquors  in  their  private  dwellings,  and  railway  cor- 
porations dispensing  liquors  in  dining  and  buffet  cars  under  state  license, 
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is  hot  objectionable  as  denying  to  a  retail  dealer  in  liquor  the  equal  protec- 
tion of  the  law. 


Ohio  v.  Dollison,  (1904)  194  U.  S.  448, 
24  S.  Ct.  703,  48  U.  S.  (L.  ed.)  1062. 
See  aiso  State  v.  Grier,  (1913)  4  Boyce 
(Del.)    322,  88  Atl.  579. 

An  exception  in  a  prohibition  law 
which  permits  sales  "by  the  barrel  by 
farmers  who  raise  sufficient  apples  to 
make  the  cider  which  they  sell,"  is  valid, 
but  a  proviso  that  "  the  provisions  of  this 
act  shall  not  apply  to  sales  by  the  barrel, 
by.  the  manufacturers  thereof  of  cider 
manufactured  in  this  state/'  nor  to  "  sales 
by  the  makers  thereof  of  native  wines 
manufactured  in  this  state,"  is  invalid  as 
a  discrimination  against  the  products  of 
other  states.  State  v.  Hazel  ton,  (1906) 
78  Vt.  467,  63  Atl.  306. 

Permitting  sales  of  cider  by  manu- 
facturers.— The  constitutional  provision 
was  held  to  be  violated  by  a  Vermont 
statute  providing  that  "no  person  shall 
furnish  or  sell  or  expose  or  keep  for  sale 
any  intoxicating  liquor  except  as  author- 
ized in  this  act;  but  the  provisions  of 
this  Act  shall  not  apply  to  sales  by  the 
barrel  by  the  manufacturers  thereof,  of 
cider  manufactured  in  this  state,  or  to 
sales  by  the  barrel  by  farmers  who  raise 
apples  sufficient  to  make  the  cider  which 
they    sell,    if    it    is    not    drunk    on    the 


premises.  Nor  shall  the  provisions  of  this 
Act  apply  to  sales  by  the  makers  thereof 
of  native  wines  manufactured  in  this 
state  and  not  to  be  drunk  on  the  premises 
of  the  maker."  State  v.  Scampini,  (1904) 
77  Vt.  92,  59  Atl.  201. 

Exempting  manufacturers  selling  at 
place  of  manufacture. —  An  act  making 
it  unlawful  to  sell  spirituous  liquors  by 
wholesale,  except  manufacturers  selling 
liquor  of  their  own  make  at  the  place 
of  manufacture  to  wholesale  dealers  or 
licensed*  retail  dealers  in  any  district 
where  their  sale  has  been  prohibited,  is 
not  in  violation  of  the  Fourteenth  Amend- 
ment of  the  Federal  Constitution,  guaran- 
teeing equal  protection  of  the  laws,  in 
that  it  discriminates  between  manufac- 
turers in  local  option  districts  and  those 
not.  Com.  v.  Burk's  Springs  Distilling 
Co.,  (1910)    137  Ky.  224,  125  S.  W.  306. 

Exempting  existing  saloons, —  A  stat- 
ute prohibiting  the  establishment  of  bar- 
rooms in  certain  localities  does  not  deny 
the  equal  protection  of  the  laws  because 
of  a  provision  therein  that  "this  section 
shall  not  apply  to  any  saloons  previously 
established."  Rapp  t\  Venable,  (1910)  16 
N.  M.  509,  110  Pac.  834. 


(f )  Permitting  Sales  by  Druggists. — A  state  may  prohibit  the  sale  of  liquor 
as  a  beverage  and  permit  the  sale  for  medicinal  and  like  purpose,  and  may 
prohibit  the  sale  by  merchants  and  permit  the  sale  by  licensed  druggists. 


Eberle  v.  Michigan,  (1914)  232  U.  S. 
700,  34  S.  Ct.  464,  58  U.  S.   (L.  ed.)  803. 

A  municipal  ordinance  providing,  "  Be 
it  further  ordained  by  the  authority 
aforesaid  that  it  shall  be  unlawful  to  sell 
liquors  at  wholesale  or  retail  in  con- 
nection with  drugs  or  in  drug  stores: 
provided  that  the  .compounding  of  liquors 
with  drugs  as  parts  of  prescriptions,  bona 
fide,  made  by  reputable  physicians  in  the 
treatment  of  disease,  shall  not  constitute 
a  violation  of  this  ordinance,"  does  not 
deny  to  a  wholesale  and  retail  dealer  in 
drugs  the  equal  protection  of  the  laws. 
Jacobs  Pharmacy  Co.  v.  Atlanta,  (1898) 
89  Fed.  245. 

Permitting  sale  on  prescription. —  A 
local  option  law  which  provides  that  its 

(14)  Food  Laws  Generally. — A  statute  prohibiting  the  sale  of  food  pre- 
servatives containing  boric  acid  does  not  deny  to  the  manufacturers  the 
equal  protection  of  the  laws. 


provisions  should  not  be  so  construed  to 
prohibit  the  sale  of  alcoholic  stimulants 
as  medicine,  but  such  stimulants  should 
only  be  sold  upon  the  written  pre- 
scription of  a  regular  practicing  physician 
under  certain  conditions,  was  held,  as  to 
a  proviso  that  a  physician  who  does  not 
follow  the  profession  of  medicine  aa  his 
principal  and  usual  calling  shall  not  be 
authorized  to  give  the  prescriptions  pro- 
vided for,  to  deny  the  equal  protection  of 
the  law  to  one  who  was  a  graduate  of  a 
school  of  medicine  and  a  practicing 
physician,  and  whose  principal  and  usual 
business  at  the  time  was  acting  as  post- 
master, but  he  had  many  patients  whose 
regular  physician  he  was  and  for  whom 
he  prescribed.  Busch  v.  Webb,  (1903) 
122  Fed.  660. 
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Price  t>.  Illinois,  (1915)  238  U.  S.  446, 
35   S.  Ct.   892,  59  U.   S.    (L.   ed.)    1400. 

A  state  pure  food  law  requiring  the 
weight  and  contents  of  packages  of  cer- 
tain named  products  to  be  printed  or 
stated   on   the  outside  of   the  packages, 


does  not  deny  the  equal  protection  of 
the  laws  because  of  a  proviso  "  that 
the  provision  shall  not  apply  to  pack- 
ages put  up  by  the  retailer."  Freadrich 
v  State,  (1911)  89  Neb.  343,  131  N.  W. 
618,  34  L.  R.  A.   (N.  S.)   650. 


(15)  Findings  of  Fact  by  State  Officers  Under  Food  Laws. —  Findings 
of  fact  by  a  state  officer,  whose  duty  it  is  to  attend  to  the  enforcement  of  all 
the  laws  against  fraud  and  adulteration  or  impurities  in  food,  drink,  or 
drugs,  do  not  in  themselves  constitute  a  denial  of  the  equal  protection  of  the 
law. 

Arbuckle  «?.  Blackburn,  (1903)  191  U.  St  414,  24  S.  Ct.  148,  48  U.  S.  (L.  ed.)  239. 


(16)  Milk  and  Cream. — An  ordinance  prescribing  certain  conditions  to 
the  sale  of  milk  drawn  from  cows  outside  the  city,  with  respect  to  their 
freedom  from  tuberculosis  or  other  contagious  diseases,  does  not  deny  the 
equal  protection  of  the  laws  because  different  regulations  are  prescribed  for 
the  inspection  of  cows  within  the  city. 


Adams  v.  Milwaukee,  (1913)  228  U. 
S.  572,  33  S.  Ct.  610,  57  U.  S.  (L.  ed.) 
971. 

A  provision  of  the  Sanitary  Code  of 
the  city  of  New  York,  which  prohibits 
the  sale  of  milk  without  a  permit  in 
writing  from  the  board  of  health,  does 
not  deny  to  anyone  the  equal  protection 
of  the  laws.  All  milk  dealers  within 
the  city  are  equally  affected  by  the  reg- 
ulations of  the  Sanitary  Code.  Lieber- 
man  v.  Van  De  Carr,  (1905)  199  U.  S. 
552,  26  S.  Ct.  144,  50  U.  S.  (L.  ed.)  305. 

A  statute  which  requires  every  person 
purchasing  cream  or  milk  for  the  pur- 
pose of  reselling  or  manufacturing  the 
same  into  other  products,  to  pay  for  the 
same  twice  monthly,  subject  to  a  fine  for 
failure  to   do   so,   is   invalid.     State  v. 


Latham,    (1916)    115   Me.    176,    98   AtL 

578. 

A  statute  which  prohibits  the  sale  as 
cream  of  any  cream  which  does  not  come 
up  to  the  standard  of  cream  fixed  by  the 
statute  does  not  deny  the  equal  pro- 
tection of  the  laws.  State  v.  Tetu, 
(1906)  98  Minn.  351,  107  N.  W.  953, 
108  N.  W.  470. 

An  ordinance  regulating  the  sale  of 
milk  drawn  from  cows  outside  the  city 
requiring  a  certificate  that  such  cows 
have  been  tested  and  found  free  from 
tuberculosis,  does  not  deny  the  equal  pro* 
tection  of  the  laws;  cows  within  the  city 
may  be  subjected  to  other  methods  of  in- 
spection. Adams  v.  Milwaukee,  (1911) 
144  Wis.  371,  129  N.  W.  518,  43  L.  R. 
A.    (N.  S.)    1066. 


(17)  Distinguishing  Between  Producing  and  Nonproducing  MUk 
Venders. —  Nonproducing  venders  of  milk  are  not  unconstitutionally  dis- 
criminated against,  in  that  they  may  not,  as  producing  venders  may,  exempt 
themselves  from  actions  or  penalties  for  violations  of  regulations  by  show- 
ing that  the  milk  sold  or  offered  for  sale  by  them  is  in  the  same  condition 
as  when  it  left  the  herd  of  the  producer. 

St.  John  t>.  New  York,  (1906)  201  U.  S.  633,  26  S.  Ct.  554,  50  U.  8.  (L.  ed.)  806, 
5  Ann.  Cas.  909. 
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(18)  Ice  Cream— II  statute  which  prohibits  the  sale  of  "  ice  eream  " 
containing  less  than  a  fixed  percentage  of  butter  fat,  is  valid. 

Hutchinson  Ice  Cream  Co.  v.  Iowa,  (1016)  B4£  U.  S.  163,  37  S.  Ct.  28,  61  U.  a 
(L.  ed.)  217,  Ann.  Cas.  1917B  643. 

(19)  Oleomargarine.— A  state  statute  which  prohibits  the  manufacture 
out  of  oleaginous  substances,  or  out  of  any  compound  thereof  other  than 
that  produced  from  unadulterated  milk  or  cream  from  unadulterated  milk, 
of  an  article  designed  to  take  the  place  of  butter  or  cheese  produced  from 
pure  unadulterated  milk  or  cream  from  unadulterated  milk,  or  prohibit 
the  manufacture  of  any  imitation  or  adulterated  butter  or  cheese,  or  the 
selling  or  offering  it  for  sale  or  having  it  in  possession  with  intent  to  sell 
as  an  article  of  food,  is  a  lawful  exercise  by  the  state  of  the  power  to  pro- 
tect by  police  regulations  the  public  health.  The  statute  places  under  the 
same  restrictions,  and  subjects  to  like  penalties  and  burdens,  all  who  manu- 
facture, or  sell,  or  offer  for  sale,  or  keep  in  possession  to  sell,  the  articles 
embraced  by  its  prohibitions,  thus  recognizing  and  preserving  the  principle 
of  equality  among  those  engaged  in  the  same  business. 

P.owell  v.  Pennsylvania,  (1888)   127  U.  Super.   Ct.   221;    Walker  9.   Com.,    (Pa. 

S.  683,  8  S.  Ct.  992,  1257,  32  U.  S.    (L.  1887)    11   Atl.  623. 
ed.)  253,  wherein  the  court  said:     "And 

as  it  does  not  appear  upon  the  face  of  An  Ohio  statute  allowing  the  manu- 
the  statute  or  from  any  facts  of  which  facture  and  sale  of  oleomargarine  when 
the  court  must  take  judicial  cognizance,  free  from  any  coloring  matter  or  other 
that  it  infringes  rights  secured  by  the  ingredient  causing  it  to  look  like  or  to 
fundamental  law,  the  legislative  determi-  appear  to  be  butter  as  denned  in  the 
nation  of  those  questions  is  conclusive  statute,  and  which,  moreover,  expressly 
upon  the  courts.  It  is  not  a  part  of  their  forbids  the  manufacture  or  sale  within 
functions  to  conduct  investigations  of  the  state  of  any  oleomargarine  which  con- 
facts  entering  into  questions  of  public  tains  any  methyl,  orange,  butter  yellow, 
policy  merely,  and  to  sustain  or  frustrate  annotto,  aniline  dye,  or  any  other  color- 
the  legislative  will,  embodied  in  statutes,  ing  matter,  does  not  deny  the  equal  pro- 
as they  may  happen  to  approve  or  dis-  tection  of  the  laws  though  the  state  stat- 
approve  its  determination  of  such  ques-  utes  permit  harmless  coloring  matter  to 
tions";  affirming  (1886)  114  Pa.  St.  265,  be  used  in  butter.  Capital  City  Dairy 
7  Atl.  913,  60  Am.  Rep.  350.  See  also  Co.  v.  Ohio,  (1902)  183  U.  S.  245,  22 
McCann  v.  Com.,  (1901)  198  Pa.  St  509,  S.  Ct.  120,  46  U.  S.  (L.  ed.)  171. 
48    Atl.    470,    affirming    (1900)     14    Pa. 

(20)  Cigarettes. — An  ordinance,  uniform  in  its  application,  which  regu- 
lates and  imposes  a  license  on  the  sale  of  cigarettes  under  a  penalty  for  its 
violation,  is  a  constitutional  exercise  of  authority. 

Gundling  v.  Chicago,  (1898)  176  111.  340,  52  N.  £.  44,  48  L.  B.  A.  230,  affirmed 
(1900)  177  U.  S.  183,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.)  726. 

(21)  Paint. — An  Act  to  prevent  deception  in  the  sale  of  white  lead  and 
mixed  paints,  which  requires  the  manufacturers  of  paints  containing  other 
than  certain  ingredients,  to  label  them  so  as  to  show  the  constituent  ingre- 
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dients  and  the  quality  of  each,  does  not  deny  to  such  manufacturer  the 
equal  protection  of  the  laws. 

Heath,  etc,  Mfg.  Go.  t>.  Worst,  (1907)  207  U.  S.  838,  28  8.  Ct  114,  62  U.  & 
(L.  ed.)  236. 

hi.  Public  Office  and  Officers — (1)  Discriminating  in  Favor  of  and 
Against  Public  Officers  —  In  favor  of  officers — A  statute  which  makes 
the  possession  of  policy  tickets  presumptive  evidence  against  all  except 
public  officers,  is  not  a  denial  of  the  equal  protection  of  the  laws. 

Adams  v.  New  York,  (1904)   192  U.  S.      N.  Y.  361,  68  N.  E.  636,  98  Am.  St.  Rep. 
699,  24  8.  Ct.  372,  48  U.  S.  (L.  ed.)  676,       676,  63  L.  R.  A.  406. 
affirming   People  f?.  Adams,    (1903)    176 

Against  officers. — A  statute  providing  that  "  in  prosecutions  for  the 
offenses  in  the  next  preceding  section  it  shall  be  sufficient  to  allege  generally, 
in  the  information  or  indictment,  that  any  such  officer  .  *  .  has  made 
profit  out  of  the  public  money  in  his  possession  or  under  his  control,  or  has 
used  the  same  for  any  purpose  not  authorized  by  law,  to  a  certain  value  or 
amount,  without  specifying  any  further  particulars  in  regard  thereto;  and 
on  the  trial  evidence  may  be  given  of  all  the  facts  constituting  the  offense 
and  defense  thereto,"  does  not  deny  to  such  defendants,  public  officers,  the 
equal  protection  of  the  laws,  as  it  is  a  statute  relating  wholly  to  offenses 
committed  by  officials,  and  bears  equally  and  alike  upon  alL 

In  re  Krug,  (1897)  79  Fed.  311. 

(2)  Compensation  of  Magistrates. — An  Act  which  provided  that  no 
justice  of  the  peace  appointed  to  sit  in  any  station  house  in  the  county  of 
Baltimore  shall  be  entitled  t6  receive  more  than  forty  dollars  for  his  services 
in  criminal  cases  from  the  county  commissioners,  during  any  month,  and 
that  there  shall  be  received  by  no  other  justice  of  the  peace  of  the  county 
more  than  ten  dollars  in  criminal  cases  during  a  month,  was  held  not  to 
conflict  with  the  constitutional  provision,  since  the  Act  was  general  and 
applied  to  all  justices  within  the  stipulated  classes. 

Herbert  v.  Baltimore  County,  (1003)  97  Md.  639,  66  AtL  376. 

(3)  Civil  Service  Appointments. — A  statute  which  provides  that  no  one 
holding  a  position  by  appointment  or  employment  in  the  cities,  counties, 
towns,  or  villages  of  the  state,  who  shall  serve  the  term  required  by  law  in 
the  volunteer  fire  department  in  any  city,  town,  or  village  in  the  state, 
shall  be  removed  from  such  position  or  employment,  except  for  incompe- 
tency or  misconduct  shown  after  a  hearing  upon  due  notice  upon  stated 
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charges,  and  with  the  right  of  such  employee  or  appointee  to  a  review  upon 
a  writ  of  certiorari,  does  not  conflict  with  the  constitutional  provision. 

People  v.  Folks,  (1903)  89  App.  Div.  171,  86  N.  Y.  S.  1100.  See  also  Oreen  * 
State  Civil  Service  Commission,   (1914)   90  Ohio  St.  262,  107  N.  E.  631. 

(4)  Removal  from  Office. — A  statute  authorizing  the  governor  to  sus- 
pend a  railroad  commissioner  from  office,  and  requiring  Hm  to  report  his 
action  to  the  General  Assembly;  is  not,  as  to  one  suspended  by  the  Governor 
and  removed  by  a  majority  of  the  members  of  the  General  Assembly,  a 
denial  of  the  equal  protection  of  the  laws  because  other  officers  cannot  be 
removed  until  after  trial  and  judgment  by  a  competent  tribunal. 

Gray  v.  McLendon,  (1910)  134  Ga.  224,  custody,  and  shall  be  lynched,  it  shall  be 

67  S.  E.  869.  prima  facie   evidence   of   failure   on    the 

part  of  such  sheriff  to  do  his  duty,  and 

Removal     of     sheriff     for    permitting  that  the  governor  shall  declare  the  office 

lynching. —  A    statute    declaring    that    if  vacant,   is  not   invalid   as   special   legis- 

any  person  shall  be  taken  from  a  sheriff  lation.     People  v.  Nellis,   (1911)   249  Ili 

or    his   deputy,    having    such    person    in  12,  94  N.  E.  166. 

cl.  Relating  to  Local  Government —  (1)  Bights  of  Municipal  Cor- 
porations.—  No  right,  as  against  a  state,  to  the  equal  protection  of  the  laws 
is  secured  to  its  municipal  corporations  by  this  amendment,  which  can 
limit  in  any  way  legislation  to  charge  them  with  public  obligations.  Nor 
have  their  inhabitants,  in  their  capacity  of  members  of  such  corporations, 
any  greater  rights  or  immunities. 

State  v.  Williams,  (1890)  68  Conn.  166,  86  Atl.  24,  421,  48  I*  R.  A.  466. 

(2)  Distribution  of  State  School  Fund.— A  statute  which  provides  by 
taxation  for  a  general  school  fund,  and  further  provides  that  one-third  of 
this  fund  shall  be  distributed  to  the  several  cities,  towns  and  plantations 
according  to  the  number  of  scholars  therein,  and  that  two-thirds  of  said 
fund  shall  be  distributed  to  the  cities,  towns  and  plantations,  according  to 
the  valuation  thereof,  does  not  deny  the  equal  protection  of  the  laws. 

Sawyer  v.  Gilmore,  (1912)  100  He.  169,  83  AtL  673. 

(3)  Operation  of  General  Stock  Law. — A  statute  exempting  designated 
territory  in  a  county  from  the  operation  of  the  general  stock  law  for  a 
specified  time  of  the  year,  does  not  deny  the  equal  protection  of  the  laws. 

Brown  *.  Tharpe,  (1906)  74  a  a  207,  64  S.  &  363. 

(4)  Compensation  of  Prosecuting  Attorney. — A  statute  providing  for 
the  compensation  of  the  prosecuting  attorney  in  one  judicial  district  by  the 
counties  in  that  district  does  not  deny  the  equal  protection  of  the  laws 
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from  the  circumstance  that  the  prosecuting  attorneys  of  the  other  districts 
are  paid  by  the  state. 

Clark  9.  Reynolds,  (1011)  136  Ga.  817,  72  S.  £.  264. 

(5)  Legislation  Operating  in  Limited  Territorial  Districts —  (a)  In 
General —  There  is  nothing  in  the  National  Constitution  which  prevents  a 
state  legislature  from  enacting  local  laws,  different  in  their  provisions  from 
the  general  code  of  laws  for  the  state,  and  operating  only  in  certain  limited 
territorial  -districts. 

Davis  17.  State,  (1880)  68  Ala.  64.  A  statute  requiring  court  stenographers 

to  be  appointed  in  counties  or  judicial 

A  statute  providing  that  in  all  counties  districts  having  a  population  of  over 
containing  a  city  of  the  first  class  no  thirty  thousand,  is  valid,  whether  a  pro- 
justice  of  the  peace  in  such  counties  shall  vision  declaring  that  the  act  shall  not 
have  jurisdiction  or  cognizance  over  apply  to  any  county  having  a  population 
actions  of  garnishment,  attachment,  re-  of  two  hundred  thousand  or  over,  quwre. 
plevin,  and  bastardy  proceedings,  does  not  State  v.  Derbyshire,  (1914)  79  Wash.  227, 
deny  the  equal  protection  of  the  laws.  140  Pat.  §40. 
State  v.  Cleveland,  (1916)  164  Wis.  189, 
159  N.  W.  837. 

(b)  Fees  of  Officers.—  A  statute  regulating  the  fees  of  officers  in  the  state, 
which  provides  that  "  the  provisions  of  this  act  shall  not  apply  to  or  affect 
the  fees  of  the  officers  of  any  county  in  this  state  wherein  the  total  vote  of 
the  last  election  did  not  exceed  eight  hundred,  and  the  same  shall  apply  to 
all  future  elections,"  does  not  deny  the  equal  protection  of  the  laws. 

Russell  v.  Esmeralda  County,    (1910)  taining  those  cities,  while  the  whole  of 

32  Nev.  304,  107  Pac.  890.  the  salaries  of  the  judges  in  the  other 

circuits  is  paid  out   of  the  state  trea- 

A  state  law  providing  for  the  payment  sury,  wlU  not  be  declared  invalid  at  the 

of  an  increase  in  the  salaries  of  the  judges  instance  of  a  county  affected  or  of  the 

of   the   superior   courts   in   some   of  the  treasurer  of  such  county.     Hammond  v. 

circuits  containing  large  cities  from  the  Clark,  (1911)   136  Ga.  313,  71  S.  £.  479, 

treasuries  of  the  respective  counties  con-  38  L.  R.  A.    (N.  S.)    77. 

(6)  Classification  of  Counties — (a)  Regulation  of  Roads.— A  statute 
created  for  counties  having  a  population  of  not  less  than  seventy  thousand, 
and  not  exceeding  ninety  thousand,  a  board  of  road  commissioners,  and 
made  provision  for  the  regulation  of  the  roads  in  the  counties,  also  concern- 
ing the  management  and  control  of  workhouses  in  the  counties.  This  statu- 
tory provision  was  held  not  to  violate  the  Fourteenth  Amendment  on  the 
ground  of  class  legislation,  as  the  operation  was  uniform  on  all  counties 
under  like  circumstances,  and  the  classification  was  not  arbitrary. 

Condon  e.  Maloney,  (1901)  108  Tenn.  82,  65  S.  W.  871. 

(b)  Mileage  of  County  Superintendents. — A  statute  which  authorized  county 
superintendents  to  charge  five  cents  mileage  in  counties  of  the  first  to  the 
tenth  classes,  inclusive,  and  ten  cents  mileage  on  all  counties  of  a  higher 
class  number  than  the  tenth,  was  held  not  to  violate  the  constitutional 
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provision,  and  such  a  law  cannot  be  said  to  operate  unequally  in  the  absence 
vision,  and  such  a  law  cannot  be  said  to  operate  unequally  in  the  absence  of 
Henry  t\  Thurston  County,  (1003)   31  Wa«h.  638,  72  Pae.  488. 

(7)  Classification  of  Cities—  (a)  Highways.— The  equal  protection  of 
the  laws  is  not  denied  by  a  statute  putting  five  towns  into  a  class  by  them- 
selves, organized  into  a  single  municipal  corporation,  and  separated  from 
every  other  town  in  the  state  by  being  subjected  to  different  control  in 
respect  to  highways.  The  regulation  of  municipal  corporations  is  a  matter 
peculiarly  within  the  domain  of  state  control. 

Magoun  v.  Illinois  Trust,  etc.,  Bank,  j    one  hundred  dollars  valuation,  in  addi- 

(1898)    170  U.  S.  309,  18  S.  Ct.  594,  42  tion  to  taxes  authorized  to  be  levied  for 

U.  S.   (L.  ed.)    1037.  county    purposes,    under    section    11    of 

article  10  of  the  Constitution,  to  be  used 

A  statute  providing  for  the  improve-  for  road  and  bridge  purposes,  and  for  no 

ment   of   highways  which  excludes   from  other    purpose    whatever,    and    declaring 

its  operation  cities  or  incorporated  towns  that  the  power  thus  given  is  a  discretion- 

of   thirty   thousand   inhabitants   or   over  ary   power,  and  exempting  the  cities  of 

is  not  invalid  as  discriminatory.    Strange  of  St.  Louis,  Kansas  City  and  St.  Joseph 

v.   Grant  County,    (1910)    173   Ind.   640,  from  the  operation  of  the  amendment,  is 

91  N.  E.  242.  void,  because  the  exemption  of  the  cities 

of  St.  Louis,  Kansas  City  and  St.  Joseph 

In   Missouri   it  has   been   held   that  a  creates  an  unjust  discrimination  in  favor 

constitutional     amendment     giving     the  of   those   cities   against  all   other   cities, 

county  courts  in  the  several  counties  of  towns  and  villages  in  the  state,  and  makes 

the  state  not  under  township  organization,  the  15  cent  special  road  tax  void  as  in 

and  the  township  board  of  directors  in  violation  of  the  equal  protection  clause, 

counties  under  township  organization,  the  State  v.  Chicago,  etc.,  R.  Co.,  (1906)   196 

discretion  to  levy  and   collect  a  special  Mo.  &28,  93  S.  W.  784,  113  Am.  St  Rep. 

tax,   not  exceeding  fifteen   cents  on  the  661. 

(b)  Power  to  Open,  Widen,  and  Grade  Streets. — A  statute  provided  that 
cities  of  the  first  class,  "  that  have  been  or  may  be  so  organized  since  Jan. 
1,  1881,  shall  have  power  to  open,  widen,  extend,  grade,  construct  perma- 
nent'sidewalks,  curb,  pave,  gravel,  macadamize  and  gutter,  or  cause  the 
same  to  be  done  in  any  manner  they  may  by  ordinance  deem  proper,  any 
street,  avenue,  highway,  or  alley  within  the  limits  of  such  city,  and  may 
open,  extend,  widen,  grade,  park,  pave,  or  otherwise  as  aforesaid  improve 
part  of  any  such  street,  highway,  avenue,  or  alley,  and  levy  a  special  tax 
as  hereinafter  provided  on  the  lots  and  lands  fronting  and  abutting  on 
such  street,  highway,  avenue  or  alley,  and  where  said  improvements  are 
proposed  to  be  made,  to  pay  the  expenses  of  the  same.,,  It  was  contended 
that  the  Act  was  unconstitutional  because  by  its  terms  it  limited  its  opera- 
tion to  cities  of  the  same  class  "  organized  since  Jan.  1,  1881,' '  and  that 
such  a  distinction,  based  alone  on  the  date  of  organization,  was  invalid  and 
made  the  Act  special  and  partial  in  its  operation.  It  was  held  that  the 
constitutional  provision  of  the  United  States  was  not  violated  by  the  Act  in 
question. 

Owen  v.  Sioux  City,  (1894)  91  la.  190,  59  N.  W.  8. 
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(c)  In  the  Matter  of  Registration  Law* —  When  the  power  to  classify  cities 

in  the  matter  of  registration  laws,  with  reference  to  their  population,  has 
been  exercised  in  conformity  with  the  constitution  of  the  state,  the  circum- 
stance  that  the  registration  law  in  force  in  one  city  is  made  to  differ  in 
essential  particulars  from  that  which  regulates  the  conduct  of  elections  in 
other  cities,  does  not  in  itself  deny  to  the  citizens  of  that  city  the  equal  pro- 
tection of  the  law. 

Mason  v.  Missouri,  (1900)   179  U.  a  333,  21  8.  Ct  125,  45  U.  &  (L.  ed.)  914. 

(d)  Regulating  Keeping  of  Dairies.— A  statute  which  regulates  the  condi- 
tion of  places  where  cows  are  kept,  is  not  unconstitutional  as  discriminating, 
because  of  its  limited  application  to  certain  parties  supplying  milk  to  cer- 
tain cities,  towns,  or  villages.      \ 

State  v.  Broadbelt,  (1899)  89  Md.  566,  are  singled  out  from  all  others  who  may 
43  Atl.  771,  73  Am.  St.  Rep.  201,  45  L.  own  cows,  or  who  may  occasionally  sell 
R.  A.  433,  the  court  saying:  "The  ulti-  milk  in  the  country  to  some  individual, 
mate  object  of  the  statute  was  •  •  •  and  are  grouped  into  a  class,  because 
to  protect  the  health  of  persons  living  they  are  the  persons  whose  carelessness, 
in  cities,  towns,  and  villages,  from  the  whose  inattention  to  their  herds,  or  whose 
disease  to  which  impure  or  contaminated  uncleanly  surroundings  may  originate  or 
milk  might  expose  ,  them.  There  is  a  promote  the  spread  of  disease  in  populous 
definite  and  well-ascertained  class  of  per-  localities.  No  dairyman,  herdsman,  or  in- 
Bons  described  in  the  statute,  and  that  dividual  who  supplies  milk  to  cities,  towns, 
class  comprises  dairymen,  herdsmen,  and  or  villages  is  exempted  from  the  opera- 
other  individuals  who  supply  milk  to  tion  of  the  law,  but  all  who  are  thus  en- 
cities,  towns,  and  villages.  It  was  not  gaged  are  specifically  included.  There  is 
the  purpose  of  the  Act  to  include  within  .  no  uncertainty  as  to  the  persons  compos- 
its  purview  all  persons  who  sell  milk;  ing  the  class,  and  no  dispute  that  the 
but  it  put  into  a  class  all  dairymen,  herds-  general  assembly  intended  to  make  ex- 
men,  and  individuals  who  supply  milk  to  actly  that  classification.  See  also  People 
cities,  towns,  and  villages  —  those  who  t?.  Gordon,  (1916)  274  111.  462,  113  N. 
are  engaged  in  the  business  of  selling  milk  E.  864;  Pond  Creek  v.  Haskell,  (1908) 
in  populous  communities.     These  persons  21  Okla.  711,  97  Pac  338. 

• 

(e)  Restricting  Use  of  Automobiles. — A  statute  which  directly  prohibits  the 
use  of  automobiles  on  the  highways  and  streets  of  certain  named  towns 
which  may  accept  its  provisions,  does  not  deny  the  equal  protection  of  the 
laws. 

State  v.  Phillips,   (1910)   107  Me.  249,  78  Atl.  283. 

(f)  Tenement-house  Act.— The  provision  of  a  state  "  Tenement-house 
Act,"  requiring  all  school  sinks,  privy  vaults,  etc.,  in  existing  tenement- 
houses  in  cities  of  the  first  class  to  be  removed  and  replaced  by  individual 
water  closets,  is  a  proper  and  constitutional  exercise  of  the  police  power  of 
the  state  for  the  protection  of  the  public  health.  The  fact  that  the  Act  is 
applicable  only  to  cities  of  the  first  class,  and  to  tenement  houses  only, 
does  not  offend  the  provision  of  the  Fourteenth  Amendment  of  the  United 
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States  Constitution,  which  declares  that  no  state  shall  "  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws." 

Tenement  House  Dept.  0.  Moeschen,  (1004)  170  N.  Y.  325,  72  N.  E.  231,  103  Am. 
St  Rep.  910,  1  Ann.  Cas.  43©,  70  L.  R.  A.  704. 

(g)  Regulating  Employment  Agencies. — A  statute  regulating  the  keeping  of 
employment  agencies  in  cities  of  the  first  and  second  class  is  not  invalid 
because  it  applies  only  to  cities  of  those  classes. 

People  v.  City  Prison,  (1006)  183  N.  Y.  2B3,  76  N.  B.  11,  6  Ann.  Cas.  305,  2 
L.  R.  A.  (N.  S.)  850. 

(8)  Making  Distinction  Between  City  and  County. — A  statute  under 
which  a  county  is  required  to  reimburse  a  city  of  the  first  class  for  the 
amount  by  which  the  taxes  collected  for  the  city  are  reduced  by  rebates 
granted  for  prompt  payment,  and  at  the  same  time  to  pay  over  to  the  city 
the  amount  collected  as  penalties  for  delay  in  the  payment  of  taxes  levied 
by  the  city,  while  in  the  case  of  taxes  levied  by  cities  of  the  second  and  third 
classes,  and  by  townships  and  school  districts,  the  rebates  are  charged  to 
the  county  and  the  penalties  credited  to  it,  does  not  deny  to  taxpayers 
outside  the  cities  of  the  first  class  the  equal  protection  of  the  laws. 

Stewart   v.    Kansas   City,    (1915)    239  to  a  classification  which  is  so  clearly  with- 

U.  S.  14,  36  S.  Ct.  15,  60  U.  S.   (L.  ed.)  out  any  reasonable  basis  as  to  be  beyond 

120,   affirming   Kansas   City   v.   Stewart,  the  power  of  the  legislature.    Kansas  City 

(1913)    90  Kan.  846,  136  Pac.  241.  c.  Stewart,  (1913)   90  Kan.  846,  136  Pac. 

241. 

Discrimination  between  taxpayers  of  a 

city  and  those  of  rest  of  county. — A  stat-  A  statute  which  authorizes  the  payment 

ute  providing  for  the  payment  of  taxes,  of  the  salaries  of  the  officers  of  a  munid- 

with  reference  to  rebates  for  prompt  pay-  pal  court  from  the  county  funds  does  not 

ment  and  penalties  for  delay,  which  re-  deny  to  the  taxpayers  of  the  county  living 

suits  in  a  measure  of  discrimination  be-  outside   the  municipality   the  equal   pro- 

tween  the  taxpayers  of  the  city  and  those  tection  of  the  laws.    McWilliams  v.  Smith, 

of  the  rest  of  the  county,  does  not  amount  (1914)   142  Ga.  209,  82  S.  E.  569. 

(9)  Municipality  Liable  for  Damage  by  Mob. — A  statute  making  a  city 
liable  for  three-fourths  of  the  damage  resulting  to  property  situated  therein 
caused  by  the  violence  of  any  mob,  does  not  deny  to  the  city  the  equal  pro- 
tection of  the  laws  by  making  the  county  liable  only  when  the  property 
damaged  is  outside  city  limits. 

Chicago  v.  Sturges,  (1911)  222  U.  S.  313,  32  a  Ct  92,  56  U.  S.  (L.  ed.)  215, 
Ann.  Cas.  1913B  1349. 

(10)  As  to  Enlarging  or  Reducing  Municipal  Boundaries. — A  state 
statute  authorizing  any  city  of  a  certain  class  to  add  to  and  make  a  part  of 
that  city,  by  ordinance,  any  territory  adjoining  or  touching  the  city  limits, 
and  providing  "  but  nothing  in  this  Act  shall  be  taken  or  held  to  apply  to 
any  tract  or  tracts  of  land  used  for  agricultural  purposes  when  the  same  is 
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not  owned  by  any  railroad  or  other  corporation,"  does  not  make  an  uncon- 
stitutional distinction  between  tracts  of  agricultural  lands  and  lands  used 
for  other  purposes. 

Clark  v.  Kansas  City,  (1900)  176  U.  S.  ing  municipal  corporations  to  extend  the 

114,  20  S.  Ct.  284,  44  U.  S.  (L.  ed.)   392.  city  boundaries  under  conditions  named, 

8ee  also  Taggart  v\  Claypool,  (1896)   145  but  exempting  agricultural  lands  from  its 

Ind.  590,  44  X.  E.  18,  32  L.  R.  A.  586;  operation,   does   not  violate   this   araend- 

Lewis  i\  Brandenburg,  (1898)   105  Ky.  14,  ment.    Kansas  City  v.  Union  Pac.  R.  Co., 

47  S.  W.  862,  48  S.  W.  978.  (1898)  59  Kan.  430,  53  Pac.  468,  52  L.  R. 

A.    321,   in   which   case   the   court   said: 

Ky.  Stats.,  1903,  section  3483,  provides  "  Manufacturing  and  other  industrial  in- 
that  whenever  it  shall  be  deemed  desirable  stitutions,  such  as  railway  yards,  round 
to  annex  any  territory  to  a  city  of  the  houses,  grain  elevators,  and  the  like,  are 
fourth  class,  or  to  reduce  the  boundaries  often  situated  beyond  the  limits  of  city 
thereof,  the  board  of  council  shall  by  ordi-  population.  Ordinarily  in  such  cases  they 
nance  accurately  define  the  boundary  of  are  immediately  adjoining  it.  In  and 
the  territory  proposed  to  be  annexed  or  around  such  places  many  persons  are  em- 
stricken  off,  tnat  the  ordinance  shall  be  ployed  at  labor,  both  day  and  night,  and 
published  or  posted,  etc.,  and  also  pro-  the  necessity  for  the  inclusion  of  such 
vides  for  a  protest  by  resident  voters  of  places  within  city  boundaries  is  just  as 
the  territory  to  be  affected.  This  act  is  great  as  though  they  formed  parts  of  the 
held  not  to  be  violative  of  the  Fourteenth  residence  and  business  portions  of  the 
Amendment  to  section  1  of  the  Constitu-  city.  To  say  that  the  tracts  of  land  upon 
tion  of  the  United  States  by  reason  of  which  these  industrial  institutions  are 
the  fact  that  some  of  the  landholders  af-  situated  may  not  be  included  within  city 
fected  might  be  women  or  corporations.  boundaries  and  subjected  to  municipal 
Carrithers  v.  Shelby ville,  (1907)  126  Ky.  control,  because  an  adjoining  tract  of  land 
769,  104  S.  W.  744,  17  L.  R.  A.  (X.  S.)  used  for  farming  purposes,  but  equally  as 
421.  near  to  the  heart  of  the  city,  is  not  like- 
wise brought  within  the  citv  limits,  is  a 

Favoring  farm  lands  in  extending  city  claim,  to  us,  unheard  of  before." 
boundaries. — A  Kansas  statute  authoriz- 

(11)  Compelling  Municipality  to  Buy  Lighting  Plant. —  The  constitu- 
tional provision  is  not  violated  by  a  statute  providing  that  "  when  any 
city,  town,  or  borough  shall  decide,  as  herein  provided,  to  establish  a  plant, 
and  any  corporation  incorporated  by  the  general  assembly  for  the  purpose 
of  furnishing  gas  or  electric  light,  heat,  or  power,  shall  at  the  time  of  the 
first  vote  required  for  such  decision,  be  engaged  in  the  business  of  making, 
generating,  or  distributing  gas  or  electricity,  for  sale  for  lighting  purposes 
to  consumers  in  such  city,  town,  or  borough,  such  city,  town,  or  borough 
shall,  if  such  corporations  shall  elect  to  sell  and  comply  with  this  Act,  before 
establishing  its  plant,  purchase  of  such  corporation  such  portion  of  its 
plant  for  gas,  and  property  suitable  and  used  for  such  business  or  in  con- 
nection therewith,  if  the  city,  town,  ot  borough  shall  have  decided  to 
establish  a  gas  plant,  or  of  its  plant  for  electric  lighting,  and  property 
suitable  and  used  for  such  business  or  in  connection  therewith  if  such  city, 
town,rf  or  borough  shall  have  decided  to  establish  *  *  *  an  electric- 
lighting  plant,  as  shall  have  at  the  time  of  the  first  vote  been  engaged  in  or 
acquired  for  such  business.  If  in  any  such  city,  town,  or  borough,  a  single 
corporation  owns  or  operates  both  a  gas  plant  and  an  electric  plant,  such 
purchase  shall  include  both  of  such  plants.    *    *    *    Any  corporation 
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desiring  to  enforce  the  obligation  of  any  city,  town,  or  borough,  under  this 
Act,  to  purchase  any  property  shall  file  with  the  clerk  of  said  city,  town,  or 
borough,  within  thirty  days  after  the  passage  of  the  final  vote,  whereby 
said  city,  town,  or  borough  shall  have  decided  to  establish  a  plant,  a 
detailed  schedule  describing  such  property,  and  stating  the  terms  of  sale 
proposed.  If  the  parties  fail  to  agree  as  to  what  shall  be  sold,  or  what 
the  terms  of  sale  or  delivery  shall  be,  either  party  may,  after  thirty  days 
after  filing  the  schedule,  apply  by  petition  to  the  Superior  Court  for  the 
county  in  which  such  plant  is  located,  or  to  any  judge  thereof  in  vacation, 
setting  forth  the  facts,  and  praying  an  adjudication  between  the  parties, 
and  thereafter  such  court  or  judge  shall,  after  notice  and  hearing,  appoint  a 
special  comjnission  of  one  or  three  persons  who  shall  give  the  parties  an 
opportunity  to  be  heard,  and  shall  thereafter  adjudicate  whether  the  prop- 
erty contained  in  said  schedule,  real  or  personal,  including  rights  and  ease- 
ments, properly  belong  to  such  plant,  and  should  be  sold  by  the  one  and 
purchased  by  the  other,  and  what  the  time,  price,  and  other  conditions  of 
sale  and  delivery  thereof  shall  be.  Such  commission  shall  report  its  doings 
to  the  Superior  Court  for  the  county  in  which  the  plant  is  located  for  con- 
firmation by  said  court.' ' 

Norwich  Gas,  etc,  Co.  v.  Norwich,  (1904)  76  Conn.  666,  67  AtL  746. 

(12)  Liability  of  County  for  Injuries  from  Defects  in  Highways.— A 
statute  which  provides  that  any  person  who  shall  receive  bodily  injury  or 
damage  to  his  person  or  property  through  a  defect  in  the  repair  of  a  high- 
way, causeway,  or  bridge,  may  recover,  in  an  action  against  the  county,  the 
amount  of  damages  fixed  by  the  finding  of  the  jury,  does  not  conflict  with 
this  clause  of  the  Constitution. 

Blum  v.  Richland  County,  (1992)  38  S.  C.  291,  17  S.  E.  20,  citing  McO&ndlesi  r. 
Richmond,  etc.,  R.  Co.,  (1802)  38  &  C.  104,  16  S.  E.  429,  18  L.  R.  A.  440. 

(13)  Taking  Away  Bight  to  Damages  for  Injury  by  Orading  Street- 
There  is  no  such  vested  right  to  the  recovery  of  damages  for  injury  to  prop- 
erty by  the  grading  of  a  street  as  to  prevent  the  legislature  from  taking 
away  such  right. 

Ettor  v.  Tacoma,  (1010)  67  Wash.  60,  106  Pao.  478,  107  Pac  1061. 

(14)  Maintenance  of  Roads  by  Taxation  or  Labor,  or  Both. — A  statute 
regulating  the  working  of  the  public  roads  in  a  county,  which  requires  the 
residents  to  work  four  days  during  each  year,  and  also  imposes  a  road  tax, 
<does  not  deny  the  equal  protection  of  the  laws  because  the  requirement  to 
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work  the  roads  is  not  placed  upon  those  living  in  incorporated  towns  and 
cities,  as  the  residents  in  towns  keep  up  their  streets  at  a  greater  expense 
than  the  statutory  labor  put  on  the  roads. 

State  v.  Wheeler,  (1906)  141  N.  C.  773,  forty-five  years  of  age,  or  three  dollars 

53  S.  E.  358,   115  Am.  St.  Rep.   700,  5  in  lieu  thereof,  are  not  unconstitutional  or 

L.  R.  A.  (N.  S.)  1139.  void  because  the  work  or  the  payment  of 

the  money  is  imposed  on  only  a  class  of 

Statutes  and  ordinances  requiring  two  persons  and  not  on  all  persons.    State  v. 

days'  work  on  the  streets  of  cities  from  Topeka,  (1886)   36  Kan.  76,  12  Pac.  310, 

each  male  person  between  twenty-one  and  59  Am.  Rep.  529. 

(15)  Classifying  Kind  i  of  Hauling  an  Highways. —  A  statute  put- 
ting the  haulers  of  mill  logs,  lumber,  ties,  or  other  heavy  material  in  a 
separate  class,  and  differentiating  them  from  other  persons  hauling  over  the 
roads,  does  not  deny  the  equal  protection  of  the  laws. 

Daltont?.  Brown,  (1912)  159  N.  C.  175,      850,  76  S.  E.  897;  State  tf.  BuUoek,  (1012) 
75  S.  E.  40,  42  L.  R.  A.  (N.  S.)  506.    See       161  N.  C.  223,  75  S.  E.  942. 
also  Polglaise  v.  Com.,    (1913)    114  Va. 

(16)  Limiting  County  Contracts. — A  statute  declaring  void  any  obliga- 
tion of  a  county  officer  beyond  the  amount  of  money  already  at  the  time 
appropriated  by  ordinance  for  the  purpose  of  the  obligation  attempted  to 
be  incurred,  is  valid. 

Lund  v.  Newton  County,  (1910)  47  Ind.  App.  17*6,  ft3  N.  E.  17fc 

(17)  County  Printing. — A  statute  which  provides  that  all  county  print* 
ing  and  binding  for  which  the  counties  contract,  shall  be  executed  within 
the  county  for  which  such  work  is  done,  when  there  are  practicable  facilities 
within  such  county  fbr  executing  the  same,  but  when  there  are  not  proper 
facilities  within  the  county  then  the  same  shall  be  executed  at  some  place 
within  the  state,  is  valid. 

In  re  GemmiU,  (1911)  20  Idaho  73&,  119  Pac.  298,  Ann.  Cas.  1913A  76,  41  L.  R.  A. 

(N.  S,)  711. 

dl.  Vesting  Discretion  in  Municipal  Council  and  Officers  (see  also 
Discretion  in  Officers  to  Permit  Use  of  Wooden  Buildings,  supra,  p.  962  ; 
Regulating  Taking  of  Ice  from  Pxiblic  Waters,  infra,  p.  1052 ;  Discretion  in 
Issuing  Licenses,  infra,  p.  1088). — (1).  In  General. — An  ordinance  which 
prescribes  no  fixed  rules  for  the  conduct  of  the  business  with  which  it  under- 
takes to  deal,  applicable  alike  to  all  citizens  who  may  bring  themselves 
within  its  terms,  but  every  person  desiring  to  engage  in  such  occupations 
must  first  obtain  a  permit  from  the  city  council,  whose  powers  are  undefined 
and  absolute,  there  being  no  conditions  prescribed  upon  which  the  permit 
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may  be  granted  and  no  rules  furnished  by  which  an  impartial  exercise  of 
the  power  vested  in  the  council  may  be  secured,  is  invalid. 

Richmond  v.  Model  Steam  Laundry,  (1011)   111  Va.  758,  69  9.  E.  932. 

(2)  To  Contract  for  Construction  of  Street  Railroads. —  A  state  statute 
authorizing  a  rapid-transit  board  to  contract  "  with  any  person,  firm,  or 
corporation  which  in  the  opinion  of  the  board  shall  be  best  qualified  to 
fulfill  and  carry  out  such  contract,  for  the  construction  of  such  road  or 
roads  upon  the  routes  and  in  accordance  with  the  plans  and  specifications 
so  adopted,  for  such  sum  or  sums  of  money,  to  be  raised  and  paid  out  of 
the  treasury  of  said  city,  as  hereinafter  provided,  and  on  such  terms  and 
conditions  not  inconsistent  with  the  aforesaid  plans  and  specifications  as 
said  board  shall  determine  to  be  best  for  the  public  interest/ '  does  not 
deny  to  any  one  the  equal  protection  of  the  law,  as  no  particular  person, 
class  of  persons,  or  corporation  is  excluded  from  the  privilege  of  contracting 
for  the  construction  and  operation  of  the  proposed  railroad,  but  all  may 
compete. 

Underground  R.  Co.  x.  New  York,  (1902)  116  Fed.  952,  affirmed  (1904)  183  U.  a 
416,  24  S.  Ct.  494,  48  U.  &  (U  ed.)  733. 

(3)  Regulation  of  Wooden  Buildings. —  Where  an  ordinance  was  passed 
prohibiting  the  alteration  or  repair  of  wooden  buildings  within  designated 
fire  limits,  without  the  permission  of  a  majority  of  the  fire  wardens  in 
writing,  and  approved  by  a  majority  of  the  committee  on  fire  departments 
and  the  mayor,  it  was  held  to  be  unconstitutional. 

Em  p.  Figke,  (1887)  72  Cal.  125,  13  Pac.  310. 

(4)  Regulation  of  Use  of  Highways. — Where  a  city  council  is  authorized 
by  statute  to  regulate  the  use  of  streets  and  prevent  obstructions  being 
placed  thereon,  it  may,  by  ordinance,  prohibit  the  moving  of  buildings  into 
and  upon  any  of  its  highways  without  permission,  and  may  designate  an 
officer  or  committee  to  grant  permission,  upon  application  therefor,  on 
proper  occasions.  Such  an  ordinance  comes  within  the  police  power  of  the 
state,  and  does  not  deny  to  the  citizen  "  the  equal  protection  of  the  laws." 

Eureka  City  v.  Wilson,  (1897)  15  Utah  53,  48  Pac.  41. 

(5)  Stalling  More  than  Two  Horses. —  An  ordinance  prohibiting  the 
stabling  of  more  than  two  horses  except  by  those  obtaining  permission,  is 
unequal  in  its  operation  and  hence  void  because  repugnant  to  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States. 
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State  r.  Kuntz,  (1895)  47  La.  Ann.  106, 
16  So.  651,  citing  State  v.  Manner,  (1891) 
43  La.  Ann.  496,  9  So.  480;  State  v.  Du- 


laney,  (1891)  43  La.  Ann.  600,  9  So.  481; 
Yick  Wo  v.  Hopkins,  (1886)  118  U.  S. 
356,  6  S.  Ct.  1064,  30  U.  S.  (L.  ed.)  220. 


(6)  Erection  of  Cow  Stables. — Vesting  in  a  municipal  assembly  the 
power  to  permit  the  erection  of  dairy  and  cow  stables  to  certain  persons,  is 
not  such  a  discrimination  in  favor  of  such  persons  and  against  all  other 
persons  as  to  be  a  denial  to  all  the  disfavored  class  of  the  equal  protection 
of  the  laws. 

Fischer  p.  St.  Louis,  (1904)  194  U.  S.  370,  24  S.  Ct  673,  48  U.  &  (L.  ed.)  1018. 


(7)  Permitting  Street  Processions. 

A  municipal  ordinance  which  provided 
"it  shall  be  unlawful  for  any  person  or 
persons,  society,  association,  or  organisa- 
tion, under  whatsoever  name,  to  march  or 
parade  over  or  upon "  certain  streets 
(therein  named)  in  the  city  of  Pqrtage, 
"  shouting,  singing,  or  beating  drums  or 
tambourines, .  or  playing  upon  any  other 
musical  instrument  or  instruments,  for 
the  purpose  of  advertising  or  attracting 
the  attention  of  the  public,  or  to  the  dis- 
turbance of  the  public  peace  or  quiet,  with- 
out first  having  obtained  a  permission  to 
so  march  or  parade,  signed  by  the  mayor 
of  said  city.  In  case  of  illness  or  absence 
of  the  mayor  or  other  officer  hereby  desig- 
nated of  the  city,  such  permission  may  be 


granted  and  signed  by  the  president  of 
the  council,  city  clerk,  or  marshal,  in  the 
order  named;  provided,  that  this  section 
shall  not  apply  to  funerals,  fire  companies, 
nor  regularly  organized  companies  of  the 
state  militia;  and  provided,  further,  that 
permission  to  march  or  parade  shall  at 
no  time  be  refused  to  any  political  party 
having  a  regular  state  organization.  Any 
person  violating  any  of  the  provisions  of 
this  ordinance  shall,  upon  conviction 
thereof,  be  fined  in  a  sum  not  less  than 
two  dollars  or  more  than  ten  dollars," 
was  held  to  be  unconstitutional.  State  v. 
Dering,  (1893)  84  Wis.  585,  54  N.  W. 
1104,  36  Am.  St.  Rep.  948,  19  L.  R.  A. 
858. 


el.  Eelation  of  Employer  and  Employee — (1)  Regulating  Hours  of 
Labor — (a)  In  General— Laws  of  a  state  making  it  unlawful  for  any 
employer  in  a  certain  class  to  work  employees  more  than  ten  hours  per 
day,  except  in  cases  of  emergency  or  where  public  necessity  requires,  is  not 
violative  of  the  Fourteenth  Amendment  in  that  it  denies  to  the  said  defend- 
ant, a  citizen  of  the  state  and  of  the  United  States,  "  the  equal  protection 
of  the  laws." 


State  v.  J.  J.  Newman  Lumber  Co., 
(1912)  102  Miss.  802,  59  So.  923,  45 
L.  R.  A.   (N.  S.)   851. 

A  statute  regulating  the  hours  of  labor 
is  not  invalid  because  it  is  limited  to  per- 


sons employed  in  any  mUl,  factory,  or 
manufacturing  establishment.  State  v. 
Bunting,  (1914)  71  Ore.  269,  139  Pac 
731,  Ann.  Caa.  1916C  1003,  L.  R.  A. 
1917C  1162. 


(b)  Per  Women. — A  statute  limiting  the  hours  of  work  for  women  in  cer- 
tain establishments  to  eight  hours  a  day  or  a  maximum  of  forty-eight  hours 
a  week,  is  valid. 


Miller  v.  Wilson,  (1915)  236  U.  S.  373, 
35  S.  Ct.  342,  59  U.  &  (L.  ed.)  628. 

Distinction  between  men  and  women. — 
Occupations  that  may   not   come  within 


the  rule  of  the  police  power  as  detrimental 
or  dangerous  to  health  and  safety  as  it 
affects  male  operatives  may  come  within 
the  rule  when  female  operatives  are  af- 
fected, and   thus  become  a  valid  subject 
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of  legislation  under  the  police  power  of  for  women  in  several  classes  of  employ- 

the  state;   that  is,  the  legislation  fixing  ment  including  hotels  and  restaurants,  and 

the  number  of  laboring  hours  of  female  providing  that  the  statute  shall  not  apply 

employees  may  become  valid  legislation,  to    hotels    and    restaurants    operated   by 

but,  when   applied  to  males,  the  legisla-  railroad   companies,  unlawfully  discrimi- 

tion  would  be  invalid.    State  v.  Dominion  nates  between  employees  of  the  same  class. 

Hotel,  (1915)  17  Ariz.  267,  151  Pac.  958.  State  t>.  Le  Barron,  (1917)  24  Wyo.  519, 

162  Pac.  265. 

A  statute  allowing  railroad  restaurants 

and  eating  houses  operated  by  railroad  Excepting  females  employed  in  canning 

companies   or  under  contract  with   rail-  or  preserving  fruits  and  fish. — A  statute 

road    companies    to    define    and    fix    the  prohibiting  the  employment  of  any  female 

eight  actual  daily  working  hours  of  their  in  any  mechanical  or  mercantile  establish- 

female  employees  within  a  limit  of  twenty-  ment,  laundry,  hotel  or  restaurant  more 

four   hours,   and    prohibiting   hotels    and  than  eight  hours  during  the  twenty-four, 

other  restaurants  and  eating  houses  not  with  a   proviso  "  that  the  provisions  of 

located  on  railroad  rights  of  way  and  not  this  section  in  relation   to  the  hours  of 

operated  bv  railroad  companies  or  under  employment  shall  not  apply  to,  nor  affect, 

contract  with  railroad  companies,  from  de-  females  employed  in  harvesting,  packing, 

fining  and  fixing  the  eight  actual   daily  curing,  canning  or  drying  any  variety  of 

working  hours  of  their  female  employees  perishable  fruit  or  vegetable,  nor  to  fe- 

within  twenty-four  hours,  but  restricting  males  employed  in  canning  fish  or  shell 

them    to    defining    such    working    hours  fish,"  does  not  violate  this  clause.    State 

within  twelve  hours,  does  not  deprive  such  v.  Somerville,   (1912)   67  Wash.  638,  122 

hotels  and  restaurants  of  the  equal  pro-  Pac. ,  324.      See    also   Withey    t?.    Bloem, 

tection  of  the  laws.     State  v.  Dominion  (1910)   163  Mich.  419,  128  N.  W.  913.  35 

Hotel,  (1915)   17  Ariz.  267,  151  Pac.  958.  L.  R.  A.  (N.  S.)  628,  as  to  such  a  nine- 
hour  law. 

A  statute  limiting  the  hours  of  work 

Distinction  between  student  nurses  and  graduate  nurses. — An  eight-hour 
law  for  women  which  includes  student  nurses  in  hospitals  does  not  deny 
the  equal  protection  of  the  laws  because  it  is  inapplicable  to  graduate 
nurses. 

Bosley  v.  McLaughlin,  (1915)   236  U.  S.  385,  36  S.  Ct.  345,  59  U.  S.  (L.  ed.)  632. 

(c)  For  Minors. — A  statute  which  prohibits  the  employment  of  a  person 
under  sixteen  years  of  age  in  a  manufacturing  establishment  for  more 
than  sixty  hours  in  any  one  week,  or  for  more  than  ten  hours  in  any  one 
day  except  for  the  purpose  of  making  a  shorter  day  of  the  last  day  of  the 
week,  and  forbids  the  employment  of  a  child  under  fourteen  years  of  age  in 
any  manufacturing  establishment,  is  valid. 

Inland  Steel  Co.  v.  Yedinak,  (1909)  172  Ind.  423,  87  N.  E.  229,  139  Am.  St.  Rep.  389. 

(d)  For  Mines  and  Smelters. — A  statute  providing  that  the  period  of 
employment  of  workingmen  in  all  underground  mines  or  workings,  and 
in  smelters  and  all  other  institutions  for  the  reduction  or  refining  of  ores 
or  metals,  should  be  eight  hours  per  day,  except  in  cases  of  emergency 
where  life  or  property  is  in  imminent  danger,  is  not  a  denial  of  the  equal 
protection  of  the  laws.  These  employments,  when  too  long  pursued,  the 
legislature  has  judged  to  be  detrimental  to  the  health  of  the  employees; 
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and  so  long  as  there  are  reasonable  grounds  for  believing  that  this  is  so, 
its  decision  upon  this  subject  cannot  be  reviewed  by  the  federal  courts. 


,  Holden  v.  Hardy,  (1898)  169  U.  S.  380, 
18  S.  Ct.  383,  42  U.  S.  (L.  ed.)  780,  af- 
firming State  v.  Holden,  (1896)    14  Utah 


71,  46  Pac.  756,  37  L.  R.  A.  103.  See 
also  Ex  p.  Boyce,  (1904)  27  Nev.  299,  75 
Pac.  1,  1  Ann.  Cas.  66,  65  L.  R.  A.  47. 


(e)  Applicable  to  State  and  Municipal  Contracts. — A  state  statute  declaring 
that  no  one  undertaking  work  for  it  or  for  one  of  its  municipal  agencies 
should  permit  or  Tequire  an  employee  on  such  work  to  labor  in  excess  of 
eight  hours  each  day,  and  inflicting  punishment  upon  those  who  are  em- 
braced by  such  regulations  and  yet  disregard  them,  does  not  deny  to  any 
one  the  equal  protection  of  the  laws. 


Atkin  v.  Kansas,  (1903)  191  U.  S.  222, 
24  S.  Ct.  124,  48  U.  S.  (L.  ed.)  148.  See 
also  People  f.  Metz,  (1908)  193  N.  Y.  148, 
85  N.  E.  1070,  24  L.  R.  A.  (N.  S.)  201; 
Byars  v.  State,  (1909)  2  Okla,  Crim. 
481,  102  Pac.  804,  Ann.  Cas.  1912A  765; 
Ex  p.  Steiner,  (1913)  68  Ore.  218,  137 
Pac.  204. 

A  New  York  statute  which  prohibited 
any  person  or  corporation  contracting  with 
the  state  or  a  municipal  corporation  from 
requiring  more  than  eight  hours'  work 
for  a  day's  labor,  and  making  a  violation 
thereof  a  misdemeanor  punishable  by  fine 
and  the  .forfeiture  of  the  contract,  was 
held  to  be  unconstitutional  since  it  was 
not  in  relation  to  the  public  health, 
morals,  or  order,  and  could  not  be  upheld 


as  a  valid  and  constitutional  exercise  of 
the  powers  vested  in  the  legislature.  As 
it  applies  only  to  the  case  of  a  contract 
with  the  state  or  a  municipality,  it  cre- 
ates an  arbitrary  distinction  between  per- 
sons contracting  with  the  state  or  a  mu- 
nicipality and  other  employers  of  labor, 
thus  violating  the  Constitution.  People 
v.  Orange  County  Road  Constr.  Co.,  (1903) 
175  N.  Y.  84,  67  N.  E.  129,  65  L.  R.  A. 
33,  reversing  (1902)  73  App.  Div.  680,  77 
N.  Y.  S.  16. 

Statute  applicable  to  one  city. —  That 
such  a  statute  ie  applicable  only  to  one 
city  in  the  state  does  not  deny  the  equal 
protection  of  the  laws  to  the  contractors 
in  that  city.  Sweeten  v.  State,  (1914) 
122  Md.  634,  90  AtL  180. 


(2)  Regulating  Payment  of  Wages. — (a)  In  General— A  statute  entitled 
"An  Act  to  provide  for  the  protection  of  servants  and  employees  of  rail- 
roads/ '  relating  to  the  payment  of  unpaid  wages  without  abatement  or 
deduction  on  discharge  of  an  employee,  does  not  deny  the  equal  protection 
of  the  laws,  as  it  rests  on  reasons  deducted  from  the  peculiar  character  of 
the  business  of  the  corporations  affected,  and  the  public  nature  of  their 
functions,  and  applies  to  all  alike. 


St.  Louis,  etc.,  R.  Co.  v.  Paul,  (1899) 
173  U.  S.  408,  19  S.  Ct.  419,  43  U.  S. 
(L.  ed.)  746,  affirming  (1897)  64  Ark.  83, 
40  S.  W.  705,  62  Am.  St.  Rep.  164,  37 
L.  R.  A.  604. 

A  ten-hour  law  containing  a  clause: 
"  Provided,  however,  employees  may  work 
overtime  not  to  exceed  three  hours  in  any 
one  day,  conditioned  that  payment  be 
made  for  such  overtime  at  the  rate  of 
time  and  one-half  of  the  regular  wage/' 
does  not  deny  the  equal  protection  of  the 
laws  because  it  is  applicable  only  to  em- 


ployees in  mills,  factories,  and  manufac- 
turing establishments.  Bunting  v.  Ore- 
gon, (1917)  243  U.  S.  426,  37  fc.  Ct.  435, 
61  U.  S.  (L.  ed.)  830,  Ann.  Cas.  1918A 
1043. 

Monthly. — A  state  statute  requiring 
every  corporation  in  the  state  to  pay  at 
least  once  a  month  to  each  and  every 
employee  employed  by  such  corporation 
the  wages  earned  by  such  employee  during 
the  preceding  month,  giving  a  lien  on  all 
the  property  of  the  corporation  for  the 
amount  of  their  wages,  such  lien  taking 
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preference  over  all  other  liens  except  duly 
recorded  mortgages  or  deeds  of  trust,  and 
a  reasonable  attorney's  fee  in  any  action 
to  recover  the  amount  of  such  wages,  does 
not  deny  to  corporations  the  equal  pro- 
tection of  the  laws  within  the  meaning 
of  this  amendment.  Skinner  v.  Garnett 
Gold  Min.  Co.,  (1899)  96  Fed.  737. 

An  act  requiring  manufacturer*  to  pay 
their  employees  in  full  at  least  once  a 
month  and  permitting  employees  not  so 
paid  to  bring  suit  within  ten  days  from 
a  demand  made  and  to  recover  in  addition 
an  attorney's  fee,  has  been  held  to  operate 
as  a  denial  of  "  the  equal  protection  of 
the  laws."  The  court  said :  "  This  is  a 
penalty  or  a  burden  imposed  upon  manu- 
facturers for  their  failure  to  pay  em- 
Sloyees  wages  at  a  certain  time,  and  is 
nposed  upon  no  other  class  of  individuals 
or  corporations.  The  act  singles  out  a 
certain  class  of  debtors,  to  wit,  manufac- 
turers, and  punishes  them,  when,  for  like 
delinquencies,  it  punishes  no  others.  Thus 
they  are  not  treated  equally  with  other 
debtors."  Sorenson  v.  Webb,  (1916)  111 
Miss.  87,  71  So.  273. 

Semi-monthly. — An  act  providing  that 
corporations  shall  pay  their  employees 
semi-monthly,  does  not  deny  the  equal 
protection  of  the  law,  since  all  corpora- 
tions '  of  the  class  affected  are  treated 
alike  under  like  circumstances.  Arkansas 
Stave  Co.  v.  State,  (1910)  94  Ark.  27, 
125  S.  W.  1001,  140  Am.  St.  Rep.  103,  27 
L.  R.  A.  (N.  S.)  255. 


A  statute  requiring  semi-monthly  pay- 
ment of  wages  of  railway  employees,  as 
applied  to  those  employed  wholly  within 
the  state  as  well  as  to  those  whose  duties 
take  them  from  that  state  into  other 
states,  cannot  be  complained  of  by  a  rail- 
road company  as  denying  to  the  employees 
of  other  classes  of  corporations  equal 
rights  and  privileges.  Erie  R.  Co.  v.  Wil- 
liams, (1914)  233  U.  S.  685,  34  S.  Ct 
761,  58  U.  S.  (L.  ed.)  1155,  61  L.  R.  A. 
(N.  S.)    1097. 

A  statute  requiring  corporations  or  in- 
dividuals engaged  in  mining  coal  or  fire 
clay  to  pay  their  employees  semi-monthly, 
was  held  to  be  invalid.  State  <?.  Potomac 
Valley  Coal  Co.,  (1911)  116  Md.  380,  81 
AtL  686. 

An  act  requiring  manufactories  employ- 
ing ten  or  more  persons  to  pay  them  in 
full  every  two  weeks,  and  making  it  a 
misdemeanor  to  fail  to  do  so,  punishable 
by  a  fine  or  imprisonment,  is  not  clasa 
legislation  in  violation  of  the  Fourteenth 
Amendment.  State  v.  Cullom,  (1915)  138 
La.  395,  70  So.  338.  See  also  State  t?.  Me- 
Carroll,  (1915)  138  La.  454,  70  So.  448. 

A  weekly  payment  law,  applicable  to 
certain  classes  of  corporations,  does  not 
deny  the  equal  protection  of  the  laws. 
Lawrence  r.  Rutland  R.  Co.,  (1907)  80 
Vt.  370,  67  Atl.  1091,  13  Ann.  Cas.  475. 
15  L.  R.  A.  (N.  S.)   350. 


(b)  Redemption  of  Store  Orders  in  Cash. — A  statute  which  forbids  any 
person,  firm,  or  corporation  engaged  in  mining  coal  or  ore,  or  manufacturing 
iron  or  steel  or  any  other  kind  of  manufacturing,  to  issue  for  the' payment 
of  labor  any  order  unless  the  same  purported  to  be  redeemable  for  its  face 
value  in  money,  is  valid. 


Keokee  Consol.  Coke  Co.  v.  Taylor, 
(1914)  234  U.  S.  224,  34  S.  Ct.  856,  58 
U.  S.    (L.  ed.)    1288. 

A  statute  providing  "that  any  person, 
firm  or  corporation  issuing  checks,  punch- 
outs,  tickets,  tokens,  or  other  devices,  re- 
deemable either  wholly  or  partially  in 
goods  or  merchandise  at  their,  or  any 
other  place  of  business,  shall,  on  demand 
of  any  legal  holder  thereof,  on  the  next 
pay  day  of  such  persons,  firm  or  corpora- 
tion issuing  same,  succeeding  date  of  issu- 
ance of  same,  be  liable  for  the  full  face 
value  thereof  in  current  money  of  the 
United  States,"  has  been  held  not  to 
deny  the  equal  protection  of  the  law. 
Regan  v.  Tremont  Lumber  Co.,  (1914) 
134  La.  199,  63  So.  874. 


A  West  Virginia  statute  prohibiting  any 
corporation,  company,  firm,  or  person  en- 
gaged in  any  trade  or  business,  either  di- 
rectly or  indirectly,  to  issue,  sell,  give  or 
deliver  to  any  person  employed  by  such 
corporation,  company,  firm,  or  person,  in 
payment  of  wages  due  such  laborer,  or  as 
advances  for  labor  not  due,  any  scrip, 
token,  draft,  check,  or  other  evidence  of 
indebtedness  payable  or  redeemable  other- 
wise than  in  lawful  money;  and  providing 
that  if  such  scrip,  token,  draft,  check,  or 
other  evidence  of  indebtedness  be  so  issued, 
sold,  given,  or  delivered  to  such  laborer, 
it  shall  be  construed,  taken,  and  held  in 
all  courts  and  places  to  be  a  promise  to 
pay  the  sum  specified  therein  in  lawful 
money  by  the  corporation,  company,  firm, 
or  person  issuing,  selling,  giving,  or  deliv- 
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ering    the    same    to    the    person    named  court  to  declare  it  void.     State  v.  Peal 

therein  or  to  the  holder  thereof,  was  held  Splint  Goal  Co.,  ( 1892)  36  W.  Va.  802,  15 

not  to  be  so  plainly  and  obviously  in  vio-  S.  E.  1000,  17  L.  R.  A-  885. 
lation  of  the  Constitution  as  to  justify  a 

(c)  Continuing  Wages  After  Discharge  Until  Paid. — A  statute  which  pro- 
vides that  when  an  employer  discharges  his  employees  without  first  paying 
the  amount  of  any  wages  then  due  them,  or  shall  fail  or  refuse  to  pay  on 
demand,  each  such  employee  may  charge  and  collect  wages  in  the  sum 
agreed  upon  in  the  contract  of  employment  for  each  day  the  employer  is 
in  default  until  he  is  paid  in  full,  without  rendering  any  service  therefor, 
not  exceeding  thirty  days  after  such  default,  is  valid. 

Olson  v.  Idora  Hill  Min.  Co.,  (1010)  26  Idaho  504,  155  Pac  201. 

(d)  Regulating  Assignment  of  Wages. — A  statute  which  makes  invalid 
against  the  employer  of  a  person,  any  assignment  of  or  order  for  wages 
to  be  earned  in  the  future  to  secure  a  loan,  until  the  assignment  or  order 
be  accepted  in  writing  by  the  employer  and  filed  and  recorded  in  the 
town  clerk's  office,  and  exempts  certain  banks,  bailing  institutions,  and 
loan  companies,  is  not  invalid  as  discriminatory  and  denying  the  equal 
protection  of  the  laws. 

Mutual  Loan  Co.  v.  Martell,  (1011)  222  U.  8.  226,  32  8.  Ct  74,  56  U.  8.  (L.  ed.) 
175,  Ann.  Caa.  191  SB  520. 

(3)  Employer's  Liability  Act. — An  employer's  liability  act  abolishing  in 
substance  defenses  of  contributory  negligence,  negligence  of  fellow  servant 
and  assumption  of  risk  does  not  violate  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  which  provides  that  no  state  shall 
"  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

Memphis  Cotton  Oil  Co.  v.  Tolbert,  (Tex.  those  engaged  in  hazardous  occupations. 

Civ.  App.  1914)  171  S.  W.  309.  Kreps  ta.  Brady,  (1912)  37  Okla.  754,  133 

Pac.  216,  47  L.  R.  A.  (N.  8.)   106. 

A    constitutional   provision    abrogating 

the  common-law  doctrine  of  fellow  servant  An   act   abolishing  the  fellow   servant 

as  applied  to  every  employee  of  a  railroad  rule  in  the  case  of  miners  does  not  cpntra- 

company,   street   railway   company,  or   a  vene  the  equal  protection  clause  in  the 

mining  company,  is  valid  as  to  the  classi-  Fourteenth     Amendment.       Hawkins     v. 

fi  cat  ion  of  such  companies,  and  as  appli-  Smith,    (1912)    242  Mo.   688,   147   S.   W. 

cable  to  all  employees  and  not  limited  to  1042. 

(4)  Workmen's  Compensation  Act — (*)  la  General — A  workmen's  com- 
pensation act  does  not  deny  the  equal  protection  of  the  laws  as  construed 
that  the  compensation  provided  by  the  statute  in  case  of  injury  to  any 
workman  in  any  hazardous  occupation  is  intended  to  be  exclusive  of  every 
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other  remedy,  and  that  all  causes  of  action  theretofore  existing,  except  as 
they  are  saved  by  the  provisos  of  the  act,  are  done  away  with. 

Northern  Pac.  R.  Co.  t>.  Mease,   (1916)  act  is  valid.    Jensen  t?.  Southern  Pac  Co^ 

239   U.   S.   614,  36  8.  Ct.  223,   60  U.   S.  (1916)  215  N.  Y.  514,  109  N.  E.  600,  Ann. 

(L.  ed.)   467.     See  also  Raymond  r.  Chi-  Cas.  1916B  276,  L.  R.  A.  1916A  403. 
cago,  etc.,  R.  Co.,   (1916)   233  Fed.  2C9; 

Shade  v.  Ash  Grove  Lime,  etc.,  Cement  When  elective. — A  workmen's  compensa- 

Co.,    (1914)   93  Kan.  257,  144  Pac.  249;  tion  act,  so  long  as  it  is  elective,, requiring 

In  re  Opinion    of   Justices,    (1911)    209  an  employer  to  become  a  subscriber,  and 

Mass.   607,   96   N.   E.   308;    Mathison  t?.  the  employee  to  waive  right,  to  sue  at 

Minneapolis  St.  R.  Co.,  (1914)   126  Minn.  common  law  and  accept  compensation  pro- 

286,  148  N.  W.  71,  L.  R.  A.  1916D  412;  vided  in  the  act,  violates  no  constitutional 

Adams  v.  Iten  Biscuit  Co.,   (Okla.  1917)  requirement.     Hunter   t>.    Colfax   Consol. 

162  Pac.  938;  Sayles  t>.  Foley,  (1916)   38  Coal  Co.,  (1916)  175  Iowa  245,  154  N.  W. 

R.  I.  484,  96  Atl.  340.  1037,  157  N.  W.  145,  Ann.  Cas.  1917E  803, 


A  compulsory  workmen's  compensation 


L.  R.  A.  1917D  15. 


(b)  As  Dependent  on  Number  of  Employees. —  A  workmen's  compensa- 
tion law  does  not  deny  to  the  employers  the  equal  protection  of  the  laws 
because  of  the  fact  that  manufacturing  companies,  employing  five  or  more, 
who  do  not  take  advantage  of  its  provisions,  are  deprived  in  negligence 
cases  of  certain  defenses  otherwise  available.  The  question  as  to  the 
rights  of  employees  is  not  decided  as  no  employee  is  complaining  of  the 
statute. 

Jeffrey  Mfg.  Co.  v.  Blagg,  (1914)  235  Co.,  (1911)  201  N.  Y.  271,  94  N.  E.  431, 
U.  S.  571,  35  S.  Ct.  167,  59  U.  S.  (L.  ed.)  Ann.  Cas.  1912B  156,  34  L.  R.  A.  (N.  S.) 
364.     See  also  Ives  v.  South  Buffalo  R.       162. 

(c)  Exclusion  of  Farm  Laborers  and  Domestic  Servants. — A  workmen's  com- 
pensation law  does  not  deny  the  equal  protection  of  the  law  because  of  the 
exclusion  of  farm  laborers  and  domestic  servants  from  the  scheme. 

New  York  Cent.  R.  Co.  v.  White,  (1917)  S.  Ct.  260,  61  U.  S.    (L.  ed.)   685,  Ann. 

243  U.  S.  188,  37  S.  Ct.  247,  61  U.  S.  (L.  Cas.    1917D    642;-   Hawkins    t?.    Bleaklv, 

ed.)   667,  Ann.  Cas.  1917D  629,  L.  R.  A.  (1917)   243  U.  S.  210,  37  S.  Ct.  255,  61 

1917D  1.     See  also  Mountain  Timber  Co.  U.  S.  (L.  ed.)  678,  Ann.  Cas.  1917D  637. 
v.  Washington,   (1917)   243  U.  S.  219,  37 

(d)  Liability  in  Admiralty. —  The  provision  in  a  Workmen's  Compensa- 
tion Act  purporting  to  grant  exemption  from  further  liability  to  those 
who  comply  with  it,  which  is  not  effectual  in  the  case  of  employers  whose 
property  may  be  proceeded  against  in  admiralty,  does  not  deny  to  such 
employers  the  equal  protection  of  the  laws,  as  the  exemption  is  from  suits 
at  common  law,  of  which  all  employers  complying  with  the  act  equally  have 
the  benefit,  arid  if  another  remedy  remain  against  all  of  a  particular  class 
of  employers,  this  results  from  the  nature  of  the  case. 


Walker  v\  Clyde  Steamship  Co.,  (1915)  1916A  446,  wherein  the  court  said  that 

215  N.  Y.  529,  109  N.  E.  604,  Ann.  Cas.  if  the  statute  were  construed  to  apply  to 

1916B  87.     See  State  v.  Daggett,   (1915)  a  maritime  tort,  it  would  probably  deny 

87   Wash.   253,   151   Pac   648,  L.  R  A.  the  equal  protection  of  the  laws. 
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.  (5)  State  Accident  Insurance  Fund. —  A  statute  providing  for  the  crea- 
tion of  a  state  accident  insurance  fund  for  coal  miners  and  employees  at 
coal  washer*,  is  valid. 

Cunningham  v.  Northwestern  Imp.  Co.,  1917D  10;    State  f>.  Clausen,    (1911)    65 

(1911)  44  Mont.  180,  119  Pac.  554.     See  Wash.   156,   117  Pac.   1101,  37  L.  R.  A. 

also  State  v.  Mountain  Timber  Co.,  (1913)  (N.  S.>  466. 
75   Wash.   581,   135  Pac.   645;    L.   R.   A. 

(6)  Creation  of  Employees9  Belief  Fund. — A  statute  providing  for  the 
creation  of  a  relief  fund  for  the  relief  and  sustenance  of  employees  injured 
in  coal  and  clay  mining  does  not  deny  the  equal  protection  of  the  laws 
because  it  is  applicable  only  to  mining  and  not  to  other  hazardous  occupa- 
tions nor  because  it  is  limited  in  its  operation  to  two  named  counties. 

American  Coal  Co.  v.  Allegany  County  Com'rs,  (1916)   126  Mi  564,  96  Atl.  143. 

(7)  Regulating  Employment  of  Minors. — A  statute  providing  that  no 
child  under  the  age  of  14  years  shall  be  employed  in  any  mercantile 
institution,  office,  laundry,  manufactory,  workshop,  restaurant,  hotel,  or 
apartment  house,  or  in  the  distribution  or  transmission  of  merchandise  or 
messages,  does  not  violate  this  amendment  as  discriminating  against  certain 
occupations  and  permitting  their  employment  in  occupations  equally 
injurious. 

In  re  Spencer,   (1906)    149  Cal.  396,  86  Pac  896,  117  Am.  St.  Rep.  137,  9  Ann. 

Cas.  1105. 

(8)  Limiting  Age  of  Employees  in  Danger  ova  Occupations. — A  statute 
prohibiting  the  employment  of  persons  of  tender  years  in  certain  dangerous 
occupations  and  authorizing  the  recovery  of  damages  for  injuries  sustained 
by  one  employed  in  violation  of  the  statute,  does  not  deny  the  equal  pro- 
tection of  the  laws. 

Sturgcs,  etc.,  Mfg.  Co.  v.  Beauchamp,  (1913)  231  U.  S.  320,  34  S.  Ct.  60,  58  U.  S. 
(L.  ed.)  245,  L.  R.  A.  1915A  1196. 

(9)  Discipline  or  Discharge  of  Employees. —  A  statute  providing  that  no 
employee  of  a  railroad  corporation  shall  be  disciplined  or  discharged  in 
consequence  of  information  affecting  the  employee's  conduct  until  such 
employee  shall  have  been  given  an  opportunity  to  make  a  statement  in  the 
presence  of  the  person  or  persons  furnishing  the  information,  is  invalid 
as  creating  a  specially  privileged  class  of  employees  and  imposing  a  burden 
upon- railroads  from  which  all  other  common  carriers  and  employers  of 
labor  are  free. 

In  re  Opinion  of  Justices,    (1915)   220  A  statute  providing  "that  it  shall  he 

Mass.  627,  108  N.  E.  807,  L.  R.  A.  1917B      unlawful  for  any  joint-stock  company,  ae- 
1119.  sociation,  or  corporation,  organised,  char- 
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tered,  or  incorporated  by  and  under  the  in  any  business  calling,  or  to  notify  any 

laws  of  this  state,  or  operated  or  doing  employee  or  employees,  either  by  general 

business    in    this    state    under    its    laws,  or   special  notice,   directly  or   indirectly, 

either  as  owner  or  lessee,  having  persons  secretly  or  openly  given,  not  to  trade  or 

in  their  service  as  employees,  to  discharge  deal  as  customer  or  patron  with  any  par- 

any  employee  or  employees,  or  to  threaten  ticular   merchant   or   person   or   class  of 

to  discharge  any  employee  or  employees  persona,  in  any  business  or  calling,  under 

in  their  service  for  voting  or  not  voting  penalty  of  being  discharged  from  service 


in  any  election,  state,  county,  or  munici-  of  such  joint-stock  company,  corporation 

pal,  for  any  person  as  candidate  or  meas-  or  association  doing  business  in  this  state 

ure  submitted  to  a  vote  of  the   people;  as  aforesaid,"  has  been  held  in  Tennessee 

or  to  threaten  or  discharge  any  such  em-  to  operate  as  a  denial  of  the  equal  protec- 

ployee  or  employees  for  trading  or  dealing  tion  of  the  law.     State  v.  Nashville,  etc., 

or  for  not  trading  or  dealing  as  a  cub-  R.  Co.,    (1911)    124  Tenn.   1,   135  S.  W. 

tomer  or  patron  with  any  particular  mer-  773,  Ann.  Cas.  1912D  806. 
chant  or  other  person  or  class  of  persons 

(10)  Exempting  Trade  Unions  and  Associations  of  Employers  from 
Actions  of  Tort. — A  proposed  bill  to  exempt  associations  of  employers  and 
trade  unions,  and  their  members  and  officials,  from  actions  of  tort  com- 
mitted by  or  on  behalf  of  such  association  or  union,  would  be  plainly 
contrary  to  constitutional  guaranties. 

In  re  Opinion  of  Justices,   (1912)   211  Mass.  618,  98  N.  E.  337. 

(11)  Limiting  Employment  on  Public  Works  to  Residents  of  County. — 
A  statute  providing  for  road  improvements  and  declaring  that  all 
laborers  to  be  employed  in  the  construction  of  the  work  contemplated, 
who  cannot  be  obtained  in  the  county,  shall  be  actual  residents  of  the 
county,  if  directory,  does  not  deny  the  equal  protection  of  the  laws,  and 
even  if  the  provision  is  mandatory  it  is  valid  as  no  citizen  of  one  county  has 
the  legal  right  to  demand  that  he  shall  be  employed  upon  the  public 
works  of  another. 

Lillard  t\  Melton,   (1015)    103  &  C.  10,  87  &  E.  4SH. 

(12)  Employment  of  Alien  Residents. —  A  statute  requiring  an  employer 
of  more  than  five  workers  to  employ  not  less  than  eighty  per  cent  qualified 
electors  or  native  born  citizens  of  the  United  States,  denies  to  a  resident 
alien  employee  the  equal  protection  of  the  laws. 

Truax  v.  Raich,  (1915)  239  U.  S.  33,  36       1917B  283,  L.  R.  A:  1916D  646,  affirming 
S.  Ct.  7,  60  U.  S.  (L.  ed.)   131,  Ann.  Caa.       Raich  tx  Truax,  (1915)  219  Fed.  273. 

(13)  Regulation  and  License  of  Employment  Agencies. —  Requiring  an 
employment  agency  to  pay  a  license  fee  of  twenty-five  dollars  per  annum 
except  in  cities  over  two  hundred  thousand  population,  where  it  is  one 
hundred  dollars,  and  to  give  a  bond  for  one  thousand  dollars,  which 
license  may  be  revoked  by  the  Commissioner  of  Labor  for  cause,  does  nol 
deny  to  such  agency  the  equal  protection  of  the  laws. 
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Brazee  v.  Michigan,  (1916)  241  U.  S. 
340,  36  S.  Ct.  561,  60  U.  S.  (L.  ed.)  1034, 
Ann.  Cas.  1917C  522. 

A  state  statute  which  declares  that  "  It 
shall  be  unlawful  for  any  employment 
agent,  his  representative,  or  any  other 
person  to  demand  or  receive  either  di- 
rectly or  indirectly  from  any  person  seek- 
ing employment,  or  from  any  person  in 
his  or  her  behalf,  any  remuneration  or 
fee  whatsoever  for  furnishing  him  or  her 
with  employment  or  with  information 
leading  thereto,"  does  not  deny  the  equal 
protection  of  the  laws.  Wiseman  v.  Tan- 
ner, (1914)  221  Fed.  694. 

Prohibiting  employment  agencies  fur- 
nishing names  to  take  places  of  strikers. 
— A  state  act  which  provided  that  in  no 
case  shall  a  superintendent  of  any  free 
employment  office  created  by  the  act  fur- 
nish, or  cause  to  be  furnished,  workmen 
or  other  employees  to  any  applicant  for 
help,  whose  employees  aire  at  that  time  on 
strike  or  locked  out,  nor  shall  any  list  of 
names  and  addresses  of  applicants  for  em- 
ployment be  shown  to  any  employer  whose 


employees  are  on  strike  or  locked  out,  nor 
shall  such  list  be  exposed  where  it  can  be 
copied  or  used  by  the  employer  whose  em- 
ployees are  on  strike  or  locked  out,  was 
field  to  be  unconstitutional.  Mathews  v. 
People,  (1903)  202  111.  389,  67  N.  E.  28, 
95  Am.  St.  Rep.  241,  63  L.  R.  A.  73, 
wherein  the  court  said  that  the  statute 
makes  a  discrimination  between  different 
classes  of  citizens  founded  on  no  justifi- 
able ground,  and  is  an  attempt  to  exer- 
cise legislative  power  in  behalf  of  certain 
classes,  and  against  other  classes,  whether 
laborers  seeking  work  or  employers,  and 
falls  under  the  condemnation  of  the  Con- 
stitution. It  draws  an  unwarrantable 
distinction  between  workmen  who  apply 
for  situations  to  employers  where  there 
is  no  strike  or  lockout,  and  workmen  who 
do  not  so  apply,  and  it  also  draws  as 
unwarrantable  distinction  between  employ- 
ers who  may  have  the  misfortune  to  be 
the  victims  of  a  strike  or  lockout  and  em- 

iloyers  who  do  not  have  such  misfortune. 

'hat  is  to  say,  the  statute  does  not  relate 
to  persons  and  things  of  a  class,  and  to 
all  employers,  but  only  to  those  who  have 
been  the  victims  of  strikes  or  lockouts. 


* 


(14)  Obtaining  Money  or  Advances  on  Contract  to  Labor. —  A  statute 
making  it  criminal  and  punishable  by  imprisonment  for  a  farm  laborer 
to  obtain  money  or  advances,  and  to  refuse  to  perform  the  service  after 
obtaining  the  money  or  advances,  denies  the  equal* protection  of  the  laws 
when  no  punishment  is  provided  for  the  landlord  who  may  receive  in 
advance  the  laborer's  services  and  refuse  to  pay  his  wage. 


Ea>  p.  Hollman,  (1908)  79  S.  C.  9,  60 
S.  E.  19,  14  Ann.  Cas.  1105,  21  L.  R.  A. 
(N.  S.)  242.      • 

It  is  within  legislative  competency  to 
prescribe,  as  a  rule  of  evidence,  that  the 
refusal  or  failure  of  a  person,  who  enters 
into  a  contract  of  employment,  to  perform 
the  act  or  service  stipulated  for,  or  to 


pay  for  the  property  obtained  under  such 
contract,  shall  oe  taken  as  prima  facie 
evidence  of  the  intent  to  defraud  his  em- 
ployer, and  such  an  enactment  is  not  vio- 
lative of  the  Fourteenth  Amendment  as 
denying  to  an  accused  person  equal  pro- 
tection of  the  law.  Bailey  v.  State, 
(1909)    161  Ala.  76,  49  So.  886. 


(15)  Prohibiting  Tenant  Leaving  During  Term. —  A  statute  which  makes 
it  a  penal  offense,  where  a  person,  who  has  "  contracted  in  writing  to  labor 
for  or  serve  another  for  any  given  time,  or  any  person  who  has  by  written 
contract  leased  or  rented  land  from  another  for  any  specified  time,  or  any 
person  who  has  contracted  in  writing  with  the  party  furnishing  lands,  or 
the  lands  and  teams  to  cultivate  it,  either  to  furnish  the  labor,  or  the 
labor  and  teams,  to  cultivate  the  lands,"  afterwards,  without  the  consent 
of  the  other  party,  and  without  sufficient  excuse,  to  be  adjudged  by  the 
court,  "  shall  leave  such  other  party  or  abandon  said  contract,  or  leave  or 
abandon  the  leased  premises  or  land  as  aforesaid, "  and  take  employment  of 
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a  similar  nature  from  another  person,  without  first  giving  him  notice  of 
the  prior  contract,  was  held  to  be  unconstitutional.  "  It  is  unjust  discrim- 
ination against  a  class,  and  the  denial  of  '  the  equal  protection  of  the  law  ' 
to  laborers,  and  renters  who  contract  to  cultivate  crops.  It  attaches  conse- 
quences to  the  breaches  of  their  contract  obligations,  and  erects  barriers  to 
their  right  to  pursue  their  usual  callings,  which  are  raised  up  by  law  against 
no  other  class  of  men  under  like  circumstances-." 

Charge  to  grand  jury  in  Peonage  Cases,  (1903)   123  Fed.  69  L 

fl.  Regulating  Pursuit  of  .Occupations — (1)  Practice  of  Medicine  — 
(a)  In  General.— A  statute  regulating  the  practice  of  medicine  is  not 
invalid  as  making  unreasonable  and  arbitrary  distinctions  in  its  classi- 
fications, by  excepting  from  its  provisions  physicians  who  were  practising 
medicine  in  the  state  prior  to  a  certain  date,  who  at  the  time  of  the  passage 
of  the  act  were  practising  medicine  or  surgery,  and  who  could  prove  by 
affidavit  that  within  one  year  of  said  date  they  had  treated  at  least  twelve 
•persons  in  their  professional  capacity,  and  physicians  and  students  at 
hospitals  and  on  hospital  and  dispensary  duties. 

Watson  v.  Maryland,  (191Q)  218  U.  S.  opathy,  or  who  shall  for  a  fee  or  for  any 

173,   30   S.   Ct.   644,   54  U.   S.    (L.   ed.)  compensation  of  any  kind  or  nature  what- 

987.    See  also  People  v.  Phippin,  (1888)  soever,  prescribe  or  recommend  for  like 

70  Mich.  6,  37  N.  W.  888 ;  State  v.  Tucker,  use  any  drugs  or  other  medical  or  sur- 

(1912)   102  Miss.  517,  59  So.  826;  State  gical    treatment    or    osteopathic    manip 

v.  Call,   (1897)    121  N.  C.  646,  28  S.  E.  ulation,  is  not  invalid   as  providing  an 

517;    State  v.   Doran,    (1912)    28   S.   D.  arbitrary  classification.     Piper  i>.   State, 

486,  134  N.  W.  53;  State  v.  Carey,  (1892)  (1916)    163  Wis.  604,  158  N.  W.  319. 
4    Wash.    424,    30    Pac    729;     State    v. 

Currens,  (1901)   111  Wis.  433,  87  N.  W.  Exempting   physician  called   from  an- 

561,  66  L.  R.  A.  252.  other  state.—  The  Act  of  Maine  of  1895, 

entitled  "  An  Act  to  regulate  the  practies 

A  statute  declares  that  all  persons  shall  of  medicine  and  surgery/'  which  exempts 

be  regarded  as  practicing  medicine,  sur-  "a  physician  or  surgeon   who   is  called 

gery,  or  osteopathy  who  shall  append  to  from  another  state  to  treat  a  particular 

their  names  any  words  or  letters  which  in  case,  and  who  does  not  otherwise  practice 

any  way  represents  him  or  her,  or  may  in  this  state,"  was  held  to  be  constitu- 

tend  to  represent  him  or  her,  as  engaged  in  tional.    State  v.  Bohemier,  (1902)  96  Me. 

the  practice  of  medicine,  surgery,  or  oste-  257,  52  Atl.  643. 


A  statute  requiring  drngless  practitioners  to  have  completed  a  prescribed 
course  of  study  and  passed  an  examination,  which  exempts  those  who 
profess  to  heal  by  prayer,  but  not  those  who  employ  faith,  hope,  and  the 
processes  of  mental  suggestion  and  mental  adaptation,  does  not  deny  the 
equal  protection  of  the  laws. 

Crane  v.  Johnson,  (1916)  242  D.  a  330,  37  8.  CL  176,  61  U.  S.  (L.  ed.)  348, 
Ann.  Cm.  1917D  706. 
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Ab  affecting  Christian  Scientists—A  statute  regulating  the  practice  ot 

medicine  in  the  state,  which  exacts  reasonable  qualifications,  and  excludes 

no  one  possessing  them,  is  not  void  as  discriminating  against  Christian 

Scientists  in  that  it  prescribes  that  any  one  possessing  certain  qualifications 

may  practice  osteopathy,  and  does  not  make  especial  provision  for  those 

who  wish  to  practice  Christian  Science. 

State  v.  Marble,    (1905)    72  Ohio  St.  21,  73  N.  E.  1063,  106  Am.  St.  Rep.  570, 
2  Ann.  Cas.  898,  70  L.  R.  A.  836. 

As  affecting  a  magnetic  healer. — A  statute  regulating  the  practice  of  medi- 
cine does  not  deny  a  magnetic  healer  the  equal  protection  of  the  laws  in 
exempting  physicians  and  surgeons  legally  qualified  to  practice  in  the  state 
in  which  they  reside,  when  in  consultation  with  a  legal  practitioner  of  the 
'enacting  state;  or  physicians  and  surgeons  residing  on  the  border  of  a 
neighboring  state,  and  authorized  to  practice  under  the  laws  thereof,  whose 
practice  extends  into  the  limits  of  the  enacting  state;  or  opticians  and 
practitioners  of  osteopathy. 

Parka  f.  State,  (1902)  159  IntL'212,  64  N.  E.  862,  59  L.  R.  A.  190. 

(b)  Requiring  Physicians  to  Report  Contagious  Diseases. —  A  municipal 
ordinance  providing  that  "  every  physician,  or  person  acting  as  such, 
who  shall  have  any  patient  within  the  limits  of  said  city  sick  with  small- 
pox or  varioloid  or  other  infectious  or  pestilential  disease,  shall  forthwith 
report  the  fact  to  the  mayor,  or  to  the  clerk  of  the  board  of  health,  together 
with  the  name  of  such  patient  and  the  street  and  number  of  the  house 
where  such  patient  is  treated;  and  in  default  of  so  doing  shall  forfeit 
and  pay  not  exceeding  fifty  dollars  for  each  and  every  such  offense,"  is 
not  invalid  as  putting  upon  physicians,  as  a  class,  a  public  burden. 

State  v.  Wofdin,  (1888)  56  Conn.  224,  14  Atl.  801. 

(2)  Practice  of  Pharmacy. —  Where  a  statute  authorizes  a  state  board  of 
pharmacy  to  issue  reciprocal  registration  to  persons  having  certificates 
granted  in  other  states  under  such  rules  and  regulations  as  the  board  may 
prescribe,  a  rule  of  the  board  that  "  no  resident  of  this  state  or  of  any 
other  state  shall  be  deemed  eligible  for  reciprocal  registration  in  Kentucky 
upon  the  examination  of  the  Board  of  Pharmacy  of  another  state  unless 
said  applicant,  at  the  time  of  taking  said  examination,  shall  have  been 
a  bona  fide  resident  of  said  state  and  engaged  in  the  retail  drug  business 
therein  for  a  period  of  not  less  than  one  year  immediately  prior  to  said 
examination,"  does  not  discriminate  against  citizens  of  another  state  and 
does  not  violate  the  Fourteenth  Amendment. 

King  r.  Kentucky  Board  of  Pharmacy,   (1914)    160  Ky.  74,  169  &  W.  600, 
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(3)  Practice  of  Veterinary  Medicine. —  In  Texas  an  act  to  regulate  the 
practice  of  veterinary  medicine,  surgery  and  dentistry  and  prohibiting  its 
practice  except  under  certain  conditions  has  been  held  to  be  clearly  within 
the  .proper  police  powers  of  the  state  and  not  invalid  as  denying  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  law. 

Pistole  v.  State,  (1912)   68  Tex.  Crim.  217,  150  S.  W.  618. 

(4)  Practice  of  Optometry. —  A  statute  making  it  unlawful  for  any 
person  to  engage  in  the  practice  of  optometry  without  first  having  obtained 
a  certificate  of  registration  from  the  State  Board  of  Optometry,  is  valid. 

MoNaughton  v.  Johnson,  (1016)  242  U:  S.  944,  37  S.  Ct.  178,  61  U.  S.  (Led.) 
352,  Ann.  Cos.  1917B  801. 

(5)  Bartering. r—  A  statute  regulating  barbering  does  not  deny  the  equal 
protection  of  the  laws  by  permitting,  without  examination,  barbers  engaged 
in  the  pursuit  of  their  occupation  at  the  time  of  the  passage  of  the  act  to 
continue  their  business. 

CrisweU  v.  State,  (1915)  126  Md.  103,  94  fit  to  continue  their  occupation  without 

Atl.  549,  wherein  the  court  said :  "  Under  being  subject  to  the  provisions  of  the  Act/' 
the  principles  laid  down  in  the  cases  cited, 

the  classification  which  permits,  without  A  statute  requiring  a  person  to  obtain 
examination,  barbers  engaged  in  the  pur-  a  certificate  of  registration  before  en- 
suit  of  their  occupation  at  the  time  of  gaging  in  the  business  of  barbering  doe^ 
tha  passage  of  the  Act,  to  continue  their  not  deny  the  equal  protection  of  the  laws 
occupation,  is  not  unreasonable  or  ar-  from  the  fact  that  its  provisions  extend 
bitrary.  The  Act  recognized  the  practice  only  to  barbers  in  cities.  State  c. 
and  the  established  business  of  men,  whom  Armeno,  ( 1909)  29  B.  I.  431,  72  Atl. 
the  Legislature  considered  competent  and  216. 


(6)  Plumbing. —  An  ordinance  requiring  persons  engaged  in  the  plumb- 
ing business  to  obtain  a  license  and  which  applies  alike  to  every  person 
whether  master  or  employing  plumber  or  journeyman  plumber  and  operates 
equally  upon  all  who  come  within  its  provisions,  does  not  conflict  "with  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States,  which 
provides  that  no  state  "  shall  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws." 

Em  p.  Smith,  (1910)  231  Mo.  Ill,  132  S.  W.  607. 

(7)  Detective  Agency. —  A  municipal  ordinance  which  subjects  the 
business  of  a  private  detective  or  detective  agency  to  police  supervision, 
and  provides  that  no  person  shall  carry  on  such  business  without  being  first 
recommended  by  the  board  of  police  commissioners,  and  taking  the  oath  of 
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a  city  detective  'and  giving  bond,   does  not  offend  this  clause  of  the 
Fourteenth  Amendment. 

Lehon   t?.  Atlanta,    (1916)    242  U.  S.  53,   37   S.  Ct   70,  61  U.   S.    (L.  ed.)    145, 
affirming  ( 1915)   16  Ga.  App.  64,  84  S.  E.  60S. 


gl.  Game  and  Fish  Laws  (see  also  Prohibiting  Fishing  by  Chinese  Aliens, 
supra,  p.  965) — (1)  Regulating  Hunting  and  Selling  Oame. — A  statute 
making  it  unlawful  to  hunt  on  the  lands  of  another  without  permission  of 
the  owner,  agent,  or  occupant,  does  not  deny  to  anyone  the  equal  protection 
of  the  laws. 


People  v.  Sayer,  (1910)  246  IU.  382, 
02  N.  E.  900. 

A  statute  which  provides  that  "every 
person  who  buys,  sells,  offers,  or  exposes 
for  sale,  barter,  or  trade,  any  quail 
*  *  *  is  guilty  of  a  misdemeanor,"  is 
constitutional.  Em  p.  Kenneke,  (1902) 
136  Cal.  527,  69  Pac.  261,  89  Am.  St. 
Rep.  177.  In  this  case  it  was  said: 
"There  is  no  arbitrary  discrimination  in 
the  law  which  would  make  it  obnoxious 
to  the  Fourteenth  Amendment  or  to  any 
provision  of  our  state  constitution;  there 
is  no  discrimination  in  it  whatever. 
Under  the  law  all  persons  have  the  same 
right  to  kiU  quail  within  certain  limita- 
tions, and  it  provides  that  '  every  per- 
son who  buys,  sells/  etc.,  any  quail,  shall 
be  guilty,  and  does  not  give  to  any  per- 
son the  right  to  so  buy  or  sell." 

The  provision  of  the  Illinois  Game  Law 
of  1899  which  enacted  that  the  purchaser 
of  seized  game  is  entitled  to  a  certificate 
of  purchase  from  the  constable,  giving 
him  the  legal  title  to  game  sold,  does  not 
render  the  Act  contrary  to  the  consti- 
tutional provision.  Meul  v.  People,  (1902) 
198  111.  258,  64  N.  E.  1106,  the  court 
saying:  "AU  persons  are  alike  free  to 
attend  the  sale  and  to  become  bidders 
and  to  acquire  the  right  to  be  enjoyed 
by  the  successful  bidder  at  the  sale.  No 
discrimination  is  exercised  and  no  privi- 
lege arbitrarily  bestowed  on  one  citizen 
which  is  denied  another;  that  is  to  say, 


every  citizen  may  become  a  purchaser,  and 
every  purchaser  possesses  equal  rights  in 
that  which  he  has  bought.  The  fact  that 
persons  who  might  have  become  purchasers 
but  did  not  do  so  do  not  acquire  the  rights 
which  purchasers  may  enjoy  under  the 
Act,  has  no  effect  to  bring  the  Act  within 
the  condemnation  of  the  amendment  for 
no  one  is  thereby  denied  the  equal  pro- 
tection of  the  law." 

A  statute  of  Arkansas  which  provided 
that  it  shall  be  unlawful  for  any  person 
who  is  a  nonresident  of  the  state  of 
Arkansas  to  shoot,  hunt,  fish,  or  trap  at 
any  season  of  the  year,  was  held  to  be 
unconstitutional  in  so  far  as  it  prohib- 
ited a  nonresident  owner  of  land  situated 
in  the  state  from  enjoying  the  same  prop- 
erty rights  as  residents.  State  v.  Mallory, 
(1904)  73  Ark.  236,  83  S.  W.  955,  3 
Ann.  Cas.  852,  67  L.  R.  A.  773. 

An  act  providing  that  "the  board  of 
supervisors  are  given  full  jurisdiction 
and  authority  for  the  protection  and  pres- 
ervation of  game  and  fish  in  their 
respective  counties,  and  to  conserve  the 
same  for  the  use  and  consumption  of  the 
inhabitants,"  is  not  violative  of  the 
clause  of  section  1  of  the  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States,  which  prohibits  a  state 
from  denying  "  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."  State  t>.  Hill,  (1910)  98  Miss. 
142,  53  So.  411,  31  I*  R.  A.   (N.  S.)   490. 


(2)  Prohibiting  Possession  of  Shotgun  by  Alien. — A  statute  which  makes 
it  unlawful  for  any  unnaturalized  foreign-born  resident  to  kill  any  wild 
bird  or  animal  except  in  defense  of  person  or  property,  and  il  to  that  end  " 
makes  it  unlawful  for  such  foreign-born  person  to  own  or  be  possessed  of 
a  shotgun  or  rifle,  does  not  deny  the  equal  protection  of  the  laws. 

Patsone  v.  Pennsylvania,  (1914)  232  U.  S.  138,  34  S.  Ct.  281,  58  U.  S.  (I*  ed.)  539, 
affirming  Com.  v.  Patsone,  (1911)  231  Pa.  St.  46,  79  Atl.  928, 
11  F,  S.  A.— 34 
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(3)  Regulating  Catching  Fish. —  Where  the  manner  and  times  of  catch- 
ing fish  are  regulated  by  a  statute,  the  statute  is  not  unconstitutional  as 
class  legislation  because  the  regulations  are  different  for  different  waters, 
or  because  there  are  certain  regulations  applicable  to  particular  localities 
or  waters  only,  or  because  certain  waters  are  exempted  from  all  regulation. 

BittenhauB  v.  Johnston,  (1896)  92  Wis.  or  digging  of  clams  at  certain  seasons  of 
688,  66  N.  W.  806,  32  L.  R.  A.  380.  the  year  is  not  invalid  because  it  excepts 

inhabitants  or  residents  of  the  town  for 

See  supra,  Statutes  and  Ordinances  family  use  and  hotel  keepers  within  the 
Directed  against  Chinese  —  Prohibiting  town  for  the  use  of  their  hotels.  State  v. 
Fishing  by  Chinese  Aliens,  p.  966.  Leavitt,  (1909)   106  Me.  76,  72  AtL  876, 


A  statute  which  prohibits  the  taking 


26  L.  R.  A.  (N.  S.)  799. 


(4)  Discriminating  Between  Purse  Nets  and  Qitt  Nets. — A  statute  which 
makes  it  unlawful  to  fish  in  certain  waters  with  purse  and  drag  seines  of 
over  five  hundred  feet  in  length  with  meshes  less  than  three  inches,  or  in 
the  same  waters  with  gill  nets  of  over  five  hundred  feet  in  length  with 
meshes  less  than  five  inches,  is  not  invalid  as  prescribing  a  discrimination 
in  favor  of  those  engaged  in  purse  and  drag  seine  fishing  and  against  those 
engaged  in  gill  net  fishing. 

Barker  «.  State  Fish  Commission,  (1916)  86  Wash.  73,  162  Pa*  6*7,  Ann.  Gas. 
1917D  810. 

(5)  Requiring  License  Fee  of  Nonresidents. —  A  state  statute  regulating 
the  manner  and  seasons  in  which  hunting  and  fishing  should  be  pursued  in 
the  state,  in  which  the  privileges  of  residents  of  that  state  were  distin- 
guished from  those  of  nonresidents,  in  that  the  latter  were  required  to  pay 
a  license  fee  of  ten  dollars,  which  license  fee  was  not  required  of  residents, 
is  not  a  denial  of  the  equal  protection  of  the  laws,  as  applied  to  the  case 
of  a  nonresident  who  is  a  stockholder  in  a  domestic  corporation  owning 
land  in  the  state  under  a  charter  authorizing  the  corporation  to  acquire 
and  own  real  estate  within  the  state,  and  to  use  the  same  as  a  game  and 
fish  preserve. 

In  re  Eberle,  (1899)  98  Fed.  296.  deer  not  accorded  to  a  resident  hunter, 

who  is  not  required  to  procure  a  license, 

A  statute  which  gives  to  a  licensed  is  valid.  State  v.  Niles,  (1906)  78  Vt, 
nonresident  privileges  with  respect  to  266,  6*2  AtL  796,  112  Am.  St.  Bap.  917. 
the  transportation  of   the  carcass   of  a 

(6)  Discriminating  Against  Nonresidents  of  Certain  County. — In  Florida 
it  has  been  held  that  the  provisions  of  section  8  of  chapter  6005,  Acts  of 
1909,  that  require  of  residents  of  the  state  of  Florida  who  are  not  residents 
of  Marion  county,  a  previous  notice  of  intention  to  hunt  and  the  payment 
of  a  special  license  tax  {or  the  privilege  of  hunting  game  in  Marion  county, 
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while  no  notice  or  license  tax  is  required  of  residents  of  Marion  county, 
are  in  effect  a  denial  to  the  residents  of  the  state  who  are  not  residents  of 
Marion  county  the  equal  protection  of  the  laws  of  the  land  in  violation  of 
the  Fourteenth  Amendment  of  the  Constitution  to  the  United  States,  and 
are  inoperative  as  to  residents  of  this  state. 


Harper  t>.  Galloway,  (1910)  58  Fla.  255, 
51  So.  226,  19  Ann.  Gas.  235,  26  L.  R. 
A.  (N.  S.)  794,  the  court  saying  that 
classifications  of  persons  may  be  made  in 
connection  with  regulations  for  the  pro- 
tection of  game,  but  such  classifications 
should  have  some  just  relation  to  real 
differences  with  reference  to  the  subject 


regulated,  and  should  not  be  unjustly 
discriminatory  or  merely  arbitrary.*  If 
this  rule  is  not  observed,  classifications 
of  persons  in  connection  with  the  regula- 
tion of  the  hunting  of  game  may  deny  to 
some  residents  of  the  state  the  equal 
protection  of  the  laws. 


hi.  Authorizing  One  Person  to  Sub  the  State. — A  statute  authorizing 
a  certain  named  person  to  bring  a  suit  against  the  state  for  the  purpose 
of  settling  all  controversies  arising  out  of  a  particular  transaction  is  not 
invalid  as  granting  to  him  a  special  privilege,  namely,  that  of  the  right  to 
sue  the  state,  a  privilege  not  common  to  all  its  creditors. 

Apfelbacher  v.  State,  (1915)   160  Wis.  565,  102  N.  W.  144. 


xl.  Condemnation  Proceedings. —  The  fact  that  under  a  statute  corpo- 
rations and  persons  other  than  a  particular  water  company,  the  property  of 
which  is  taxed  under  the  Act,  are  entitled  to  have  damages  or  compensa- 
tion assessed  by  a  jury  does  not  make  the  Act  contrary  to  the  Fourteenth 
Amendment  of  the  United  States  Constitution  as  denying  the  water  com- 
pany the  equal  protection  of  the  laws,  since  the  rights  of  the  company 
to  compensation  are  recognized,  and  no  greater  right  is  conferred  upon 
others,  the  only  difference  being  in  the  procedure. 


Kennebec  Water  Dist.  v.  Waterville, 
(1902)  96  Me.  234,  52  Atl.  774,  the  court 
saying:  "The  legislature  has  entire  dis- 
cretion to  designate  any  impartial  tribu- 
nal to  assess  compensation,  whether  jury, 
commissioners,  or  appraisers.  We  per- 
ceive no  reason  for  precluding  the  legisla- 
ture from  prescribing  in  the  same  Act 
for  the  assessment  of  compensation  by 
different  tribunals  for  different  classes  of 
property  taken,  nor  are  we  aware  of  any 
decision  of  any  court  holding  that  the  leg- 
islature is  so  precluded.  Ordinarily  the 
compensation  for  tangible  property  taken 
may  properly  be  determined  by  a  jury; 
but  when  *  *  *  the  property  and  fran- 
chises of  a  large  corporation  are  taken  for . 
public  uses,  and  the  value,  not  only  of 
tangible  property,  but  of  the  franchise, 
rights,  privileges,  and  contracts,  are  fac- 
tors in  determining  the  amount  of  com- 
pensation to  be  paid,  the  legislature  may 


well  determine  that  commissioners  or  ap- 
praisers, the  members  of  which  have  pe- 
culiar skill  and  experience  in  such  matters, 
can,  better  than  a  jury,  do  exact  justice  to 
the  corporation  whose  property  has  been 
condemned  and  taken." 

Kinds  of  property  which  may  be  con- 
demned.—  A  statute  authorizing  the  con- 
demnation of  lands  and  water  .sites  to 
manufacture,  supply,  and  seU  to  the  pub- 
lic, power  produced  by  water  as  a  motive 
force,  does  not  deny  the  equal  protection 
of  the  laws  because  of  the  exception*  of 
private  residences,  land  of  other  corpora- 
tions having  similar  powers,  and  cotton 
factories,  subject  to  the  taking  of  the  ex- 
cess of  water  over  that  in  actual  use  at 
normal  stages  of  the  stream.  Mt.  Vernon- 
Woodberry  Cotton  Duck  Co.  v.  Alabama 
Interstate  Power  Co.,  (1916)  240  U.  S. 
30,  36  S.  Ok  234,  60  U.  &  (L.  ed.)  507, 
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Drainage  work  necessitating  erection  of 
new  railroad  bridge. —  The  work  of  drain- 
age commissioners  requiring  larger,  deeper, 
and  wider  channel,  and  necessitating  the 
removal  of  an  existing  railroad  bridge, 
does  not  deny  to  the  railroad  company 
the  equal  protection  of  the  laws,  as  such 
injury  is  only  incidental  to  the  exercise 
of  the  police  power.  Chicago,  etc.,  R.  Co. 
t>.  Illinois,  (1906)  200  U.  S.  561,  26 
S.  Ct.  341,  50  U.  S.  (L.  ed.)  696,  4  Ann. 
Cae.   1175. 

Taking  railroad  switch  yards  for  pub- 
lic park. —  The  power  to  take  for  public 
purposes  necessarily  includes  the  power 
to  select  that  which  is  to  be  taken.  So 
it  has  been  held  that  an  act  authorizing 
the  taking  of  railroad  switchyards  for  a 
public  park  does  not  violate  the  equal 
protection  clause  of  the  Fourteenth 
Amendment.  Southern  R.  Co.  v.  Mem- 
phis, (1912)  126  Tenn.  267,  148  S.  W. 
662,  Ann.  Cas.  1913E  153,  41  L.  R.  A. 
(N.  S.)  828. 

The  Constitution  of  California  of  1879 
provided  that  "  private  property  shall  not 
be  taken  or  damaged  for  public  use  with- 
out just  compensation  having  been  first 
made  and  paid  into  court  for  the  owner." 
These  constitutional  provisions  were  held 
not  to  be  in  conflict  with  the  Fourteenth 
Amendment  of  the  Federal  Constitution, 
but  were  merely  limitations  on  the  power 
of  the  legislature  of  the  state;  however, 
construing   the  state   constitutional  pro- 


vision with  the  Fourteenth  Amendment 
of  the  Federal  Constitution,  the  conditions 
of  the  state  constitution  must  be  applied 
by  the  legislature,  not  merely  to  corpora- 
tions, but  to  all  other  parties  which  exer- 
cise the  power  of  eminent  domain.  Stein- 
hart  v.  Superior  Ct.,  (1902)  137  Cal. 
575,  70  Pac.  629,  92  Am.  St.  Rep.  183, 
59  L.  R.  A.  404. 

Under  a  constitutional  provision  of 
California,  which  provides  for  just  com 
pensation  in  all  cases  of  land  taken  for 
public  use,  the  legislature  has  not  the 
power  to  provide  that  the  owner  of  prop- 
erty shall  receive  a  sum  for  the  taking 
of  land  by  a  natural  person  smaller  than 
that  when  land  is  taken  by  a  corporation. 
No  deduction  for  general  benefits  not 
taken  in  any  case  can  be  had,  and  a  pro- 
vision of  the  code  which  allows  such  bene- 
fits to  be  deducted  in  the  case  of  a  nat- 
ural person,  which  cannot  be  allowed  in 
favor  of  a  private  corporation  under  the 
Constitution,  is  unconstitutional.  Bever- 
idge  f>.  Lewis,  (1902)  137  Cal.  619,  67 
Pac.  1040,  70  Pac.  1083,  92  Am.  St.  Rep. 
188,  59  L.  R.  A.  581. 

A  South  Carolina  statute  providing  for 
condemnation  by  telephone  companies  of 
the  right  of  way  of  the  railroad  company 
over  lands  held  by  it  in  fee  or  condemna- 
tion, was  held  not  to  violate  the  constitu- 
tional provision.  South  Carolina,  etc..  R. 
Co.  t\  American  Telephone,  etc.,  Co., 
(1902)  65  S.  C.  459,  43  S.  E.  970. 


jl.  Mechanic's  Lien  Law. —  A  statute  which  gave  a  lien  to  subcon- 
tractors to  the  amount  of  their  claims  for  labor  and  material  without 
regard  to  the  price  of  the  contract  and  the  sum  due  from  the  owners  to 
the  principal  contractor,  but  enacted  that  the  principal  contractor  should 
defend  suits  to  enforce  such  lien,  and  authorized  a  remedy  on  the  part 
of  the  owner  against  him,  was  held  to  be  constitutional. 


Mallory    p.    La    Crosse    Abattoir    Co., 
(1891)   80  Wis.  170,  49  N.  W.  1071.    See 


also  Barrett  i\  Millikan,  (1901)   156  Ind. 
510,  60  N.  E.  310,  83  Am.  St.  Rep.  220. 


kl.  "  Blue  Sky  "  Law. — A  statute  prohibiting  in  the  dealing  of  stocks, 
bonds  or  other  securities  unless  the  sale  of  such  is  licensed  by  a  state  officer, 
is  valid. 


Merrick  v.  Halsey,  (1917)  242  U.  S. 
568,  37  S.  Ct.  227,  61  U.  S.  (L.  ed.)  498; 
Hall  t\  Geiger  Jones  Co.,  <1917)  242  U.  S. 
539,  37  Ct.  217,  61  U.  S.    (L.  ed.)   480, 


Ann.  Cas.  1917C  643,  L.  R.  A.  1917F  514; 
Caldwell  t>.  Sioux  Falls  Stock  Yards  Co., 
(1917)  242  U.  S.  559,  37  S.  Ct.  224,  61 
V.  S.  (L.  ed.)  493. 


11.  Exempting   Certain  Negotiable  Paper  prom   Attachment. —  A 
statute  provides  generally  that  negotiable  paper  may  be  attached  by  trustee 
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process  before  notice  of  transfer.  It  provides  further,  however,  that 
negotiable  paper  actually  transferred  to  a  bank  in  the  state  before  due 
shall  be  exempt  from  such  attachment.  This  leaves  paper  transferred  to  a 
bank  without  the  state  to  be  governed  by  the  general  provision.  Such  a 
statute  does  not  violate  this  constitutional  provision. 

Hawley  v.  Hurd,  (1900)  72  Vt.  122,  47  AtL  401,  82  Am.  St.  Rep.  922,  52  L.  R.  A. 
195. 

ml.  Regulating  Priorities — (1)  Claims  of  Resident  Creditors. —  A 
state  statute  which  subordinates  the  claims  of  private  business  corporations, 
not  within  the  jurisdiction  of  the  state,  to  the  claims  of  -creditors  residing 
in  the  state,  is  not  a  denial  of  the  equal  protection  of  the  laws  secured 
to  persons  within  the  jurisdiction  of  the  state. 

Blake  v.  McClung,    (1898)    172  U.  S.  debts  over  all  simple  contract  creditors, 

261,  19  S.  Ct.  165,  43  U.  S.  (L.  ed.)  432.  being  residents  of  any  other  country  or 

See  also  Blake  v.  McClung,    (1900)    176  countries,  and  also  over  mortgage  or  judg- 

U.  S.  59,  20  S.  Ct.  307,  44  U.  S.  (L.  ed.)  ment  creditors,  for  all  debts,  engagements, 

371;    In   re  Standard   Oak   Veneer    Co.,  and  contracts  which  were  made  or  owing 

(1909)   173  Fed.  103.  by  said  corporation  previous  to  the  filing 

and  registration  of  such  valid  mortgages, 

A  state  statute  which  provides  that  or  the  rendition  of  such  valid  judgments," 
"  creditors  who  may  be  residents  of  this  does  not  deny  to  any  person  the  equal  pro- 
state shall  have  a  priority  in  the  distribu-  tection  of  the  laws.  Sully  v.  American 
tion  of  assets,  or  subjection  of  the  same,  Nat.  Bank,  (1900)  178  U.  S.  299,  20  S. 
or  any  part  thereof,  to  the  payment  of  Ct.  935,  44  U.  S.  (L.  ed.)  1072. 

(2)  Judgment  Against  Corporation  Prior  Lien  to  Mortgage. —  A  statute 
which  provides  that "  a  judgment  against  any  railway  corporation  for  any 
injury  to  person  or  property,  or  for  material  furnished,  or  work  or  labor 
done  upon  any  of  the  property  of  such  corporation,  shall  be  a  lien  within 
the  county  where  recovered  on  the  property  of  such  corporation,  and 
such  lien  shall  be  prior  and  superior  ty  the  lien  of  any  mortgage  or  trust 
deed  provided  for  in  this  Act,"  is  not  void  for  depriving  a  railway  com- 
pany of  the  equal  protection  of  the  laws  in  that  it  embarrasses  the  corpo- 
rations in  raising  money  to  build  railroads  while  natural  persons  labor 
under  no  such  disabilities  with  the  view  of  facilitating  the  construction  of 
railways.  Corporations  organized  for  that  purpose  are  given  privileges 
under  the  statute  not  given  to  a  natural  person.  They  stand  upon  a 
different  footing,  and  ought  not  to  complain  because  different  laws  are 
made  applicable  to  them. 

Gilchrist  v.  Helena,  etc.,  R.  Co.,  (1893)  lien  on  the  property  of  the  company  su- 

58  Fed.  710.  perior  to   the  lien  of  any   mortgage  or 

,  trust  deed  executed  since  July  4,   1862, 

An  Iowa  statute  which  provided  that  a  was  held  not  to  be  unconstitutional.    Cen- 

judginent  for  any  injury  to  any  person  or  tral   Trust  Co.  v.  Sloan,    (1885)    66  la. 

property  against  a  railroad  should  be  a  655,  22  N.  W.  916. 
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(3)  Bight  of  Miners  to  Priority  of  Lien  for  Labor. —  A  statute  which 
provides  that  in  all  coal  mines  in  the  state,  the  miners  and  other  persons 
employed  and  working  in  and  about  the  mines,  and  the  owners  of  the 
land  and  others  interested  in  the  rental  or  royalty  of  the  coal  mined 
therein,  shall  have  a  lien  on  said  mines  and  all  machinery  and  fixtures 
connected  therewith,  for  work  and  labor  performed  within  two  months, 
and  such  liens  shall  be  paramount  to  and  have  priority  to  all  other  liens, 
except  the  lien  of  the  state  for  taxes,  also  priority  as  against  each  other 
in  the  order  in  which  they  accrue,  and  for  labor  over  that  for  royalty  on 
coal,  is  constitutional. 

Warren  f>.  Sohn,  (1887)   112  Ind.  213,  13  N.  &  SOS. 

(4)  Liens  for  Supplies  to  Corporations. —  A  statute  which  gave  a  lien 
superior  to  deeds  of  trust,  etc.,  to  parties  who  furnish  supplies  to  manu- 
facturing corporations  was  held  to  be  constitutional. 

Virginia  Development  Co.  p.  Croser  Iron  have  nothing  to  do.    It  was  for  the  legis- 

Co.,  (1893)   90  Va.,  126,  17  8.  £.  806,  44  lature  to  say  whether  its  operation  should 

Am.  St.  Rep.  893,  the  court  saying:  "  The  extend  to  all  persons  and  corporations,  or 

statute  makes  no  discrimination  against  to  those  corporations  only  which  are  spe- 

any  corporation  brought  under  its  influ-  cially  mentioned;  and  the  discretion  of  the 

ence,  but  treats  all  alike  under  similar  legislature  in  the  matter  is  not  subject  to 

conditions;   and  that  is  decisive  of  the  judicial  interferenee."     See  also  Central 

'question.    With  the  wisdom  or  unwisdom,  Trust  Co.  v.  George  Lueders  &  Co.,  (1915) 

the  justice  or  injustice,  of  the  statute  we  221  Fed.  829. 

(5)  Priority  of  Building  and  Loan  Mortgages. —  A  statute  giving  to 
mortgages  of  mutual  building  and  loan  associations  priority  over  other 
liens  upon  the  mortgaged  premises  and  the  buildings  and  improvements 
thereon,  filed  subsequent  to  the  recording  of  the  mortgage,  is  valid. 

Julien  v.  Model  Bldg.,  etc.,  Assoc.,  (1902)  116  Wis.  79,  92  N.  W.  661,  61  I*  R.  A. 
668: 

nl.  As  to  What  Constitutes  Prima  Facie  Case. —  A  state  possesses  the 
general  power  to  prescribe  the  evidence  which  shall  be  received  and  the 
effect  which  shall  be  given  to  it  in  her  own  courts  and  may  exert  this 
power  by  providing  that  proof  of  a  particular  fact,  or  of  several  taken 
collectively,  shall  be  prima  facie  evidence  of  another  fact,  so  long  as  it 
is  not  a  mere  arbitrary  mandate  or  does  not  discriminate  invidiously 
between  different  persons  in  substantially  the  same  situation. 

Lindsley  v.  National  Carbonic  Gas  Co.,  32  L.  R.  A.  (N.  S.)  226.    See  also  Smith 

(1911)    220  U.  6.  61,  31  8.  Ct.  337,  66  v.  State,    (1914)    141   Ga.  482,  81  S.  £. 

U.  S.  (L.  ed.)  369,  Ann.  CaB.  1912C  160.  220,  Ann.  Cas.  1915C  999,  tjiat  a  statute 

See  also  Mobile,  etc.,  R.  Co.  0.  Turnipseed,  declaring  specified  acts  to  be  prima  facie 

(1910)   219  U.  S.  36,  31  S.  Ct.  136,  66  evidence  of  fraudulent  intent,  is  valid. 
U.  S.   (L.  ed.)   78,  Ann.  Cas.  19 12 A  463, 
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ol.  Statute  op  Descent. —  There  is  no  denial  of  the  equal  protection 
of  the  laws  because  a  statute  of  descent  which  provides  that  the  land  of 
an  intestate  shall  pass  to  his  brothers  and  sisters  in  case  the  owner  die 
without  issue  is  construed  as  applying  only  to  brothers  and  sisters  born  free. 

Jones  t>.  Jones,  (1914)  234  U.  S.  616,  34  6.  Ct.  937,  5S  U.  S.   (L.  ed.)   1600. 

pi.  Appointment  op  Guardian. —  A  statute  which  provides  for  the 
appointment  of  a  guardian  for  any  person  incapable  of  managing  his 
estate  or  business  affairs  because  of  old  age,  does  not  deny  the  equal  pro- 
tection of  the  laws  when  it  applies  to  and  may  be  enforced  against  all 
persons  who,  on  account  of  age,  have  become  in  such  condition. 

Kutener  v.  Meyers,   (1916)   162  Ind.  009,  108  N.  E.  115,  Ann.  Cas.  1917A  872. 

ql.  Sterilization  of  Mental  Defectives. —  A  statute  which  authorizes 
the  sterilization  of  epileptics,  criminals,  and  other  defectives,  and  which 
as  to  epileptics,  is  limited  to  those  who  are  inmates  of  the  charitable  institu- 
tions in  the  state  and  counties,  is  invalid  as  creating  an  arbitrary 
classification. 

Smith  v.  Board  of  Examiners,  etc.,  (1913)  85  N.  J.  I*  46,  86  Atl.  90S. 

rl.  Sunday  Laws. —  A  state  statute  providing  that "  all  labor  on  Sunday 
is  prohibited,-  excepting  the  works  of  necessity  or  charity.  In  works  of 
necessity  or  charity  is  included  whatever  is  needful  during  the  day  for 
good  order,  health,  or  comfort  of  the  community :  provided,  however,  that 
keeping  open  a  barber  shop  on  Sunday  for  the  purpose  of  cutting  hair  and 
shaving  beards  shall  not  be  deemed  a  work  of  necessity  or  charity,"  is  not 
in  conflict  with  the  Federal  Constitution.  It  cannot  be  held  that  the 
classification  was  so  palpably  arbitrary  as  to  be  invalid  in  declaring  that, 
as  a  matter  of  law,  keeping  barbers'  shops  open  on  Sunday  is  not  a  work  of 
necessity  or  charity,  while  as  to  all  other  kinds  of  labor  that  question  is 
left  to  be  determined  as  one  of  fact. 

Petit  v.  Minnesota,    (1900)    177  U.  S.  Prohibiting  bartering.— A  statute  which 

165,  20  S.  Ct.  666,  44  U.  S.  (L.  ed.)   716.  makes  it  a  crime  to  carry  on  the  business 

See  also  Brunswick-Balke-Collander  Co.  v.  of  barbering  on  Sunday  does  not  violate 

Evans,  (1916)  228  Fed.  991.  the  constitutional  provision.  Ea>  p.  North- 

rup,  (1902)  41  Ore.  489,  69  Pac.  445.    See 

Common  labor. — A  statute  making  it  an  also  State  f?.  Bergfeldt,  (1905)  41  Wash, 
offense  for  any  one  to  engage  in  common  234,  83  Pac.  177,  6  Ann.  Cas:  979. 
labor  on  Sunday,  is  valid.     In  re  Cald- 
well, (1908)  82  Neb.  544,  118  N.  W.  133.  An  Act  of  the  state  of  New  York  which 

made  it  a  misdemeanor  to  carry  on  or  en- 

Under  license  to  sell  liquor. — A  statute  gage  in  the  work  of  a  barber  on  the  first 
prohibiting  any  person  holding  a  license  day  of  the  week,  except  in  the  city  of  New 
to  sell  liquor  from  keeping  open  his  place  York  or  the  village  of  Saratoga,  where 
of  business  on  Sunday,  is  valid.  State  v.  such  work  may  be  performed  in  the  fore- 
Smart,  (1913)  22  Wyo.  154,  136  Pac.  452.  noon  of  such  day,  was  held  to  be  consti- 
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tutional.  People  v.  Bangs  County,  (1895) 
13  Misc.  587,  35  N.  Y.  S.  19,  the  court 
saying:  "It  will  be  observed  that  so 
far  as  the  statute  permits  the  business 
of  a  barber  to  be  carried  on  on  Sunday, 
it  does  so  within  certain  defined  localities, 
and  within  such  localities  all  barbers  are 
treated  alike.  Such  a  statute  does  not  fall 
within  the  prohibition  of  the  Fourteenth 
Amendment. 

An  ordinance  prohibiting  the  playing  of 
baseball  on  Sunday  is  valid.  Hiller  v. 
State,  (1914)   124  Md.  385,  92  Atl.  842. 

A  Louisiana  statute,  known  as  the  Sun- 
day Law,  requiring  the  closing  of  all 
places  of  business,  with  the  exception  of 
certain    designated    classes,    from    twelve 


o'clock  on  Saturday  night  until  twelve 
o'clock  on  Sunday  night  of  each  week, 
and  punishing  violations  thereof  by  crim- 
inal penalties,  is  valid.  State  v.  Judge, 
(1887)  39  La.  Ann.  136,  1  So.  437.  See 
also  State  t?.  Fernandez,  (1887)  39  La. 
Ann.  538,  2  So.  233. 

An  Oregon  statute  forbidding  the  keep- 
ing open  of  any  store,  shop,  grocery, 
bowling  alley,  billiard  room,  or  tippling 
house  for  the  purpose  of  labor,  was  held 
to  be  valid  notwithstanding  a  proviso 
exempting  theaters,  the  keepers  of  drug 
stores,  doctor  shops,  undertakers,  livery 
stable  keepers,  butchers,  and  bakers. 
State  a  Nicholls,  (1916)  77  Ore.  415,  151 
Pac  473. 


si.  Schools  and  Colleges  — (1)  Prohibiting  Greek-Utter  Fraternities  in 
State  Schools. — A  statute  which  provides  that  none  of  the  named  societies 
or  Greek-letter  fraternities  are  to  exist  at  the  state  institutions,  and  no 
student  who  is  a  member  of  any  them  is  permitted  to  receive  or  compete 
for  class  honors  nor  contend  for  prizes  or  medals,  does  not  deny  the 
equal  protection  of  the  laws  because  of  the  operation  of  an  order  of  the 
trustees  that  the  statute  is  not  to  be  construed  "  to  apply  to  students 
already  entered,  and  who  conduct  themselves  with  that  decorum  always 
expected  of  southern  gentlemen." 


Waugh  i\  Mississippi  University,  (1915) 
237  U.  S.  689,  35  S.  Ct.  720,  59  U.  S. 
(L.     ed.)      1131,     affirming     Mississippi 


University  v.  Waugh,    (1013)    105 
623,  62  So.  827,  Ann.  Cas.  1916E  522. 


(2)  Exclusion  of  Unvaccinated  Children  from  Public  Schools. —  Where 
a  school  committee,  under  authority  of  law,  passed  a  vote  which  excluded 
from  the  public  schools  children  who  had  not  been  properly  vaccinated, 
it  was  held  that  the  law  did  not  violate  the  constitutional  provision. 


Bissell  t\  Davison,  (1894)  65  Conn.  183, 
32  Atl.  348,  29  L.  R.  A.  251,  wherein  the 
court  said :  "  The  duty  of  providing  for 
the  education  of  the  children  within  its 
limits,  through  the  support  and  mainte- 
nance of  public  schools,  has  always  been 
regarded  in  this  state  in  the  light  of  a 
governmental  duty  resting  upon  the 
sovereign  state.  It  is  a  duty  not  imposed 
by  constitutional  provision,  but  has 
always  been  assumed  by  the  state,  not 
only  because,  the  education  of  youth  is  a 
matter  of  great  public  utility,  but  also 
and  chiefly  because  it  is  one  of  great  pub- 
lic necessity  for  the  protection  and  wel- 
fare of  the  state  itself.  In  the  perform- 
ance of  this  duty,  the  state  maintains  and 
supports,  at  great  expense,  and  with  an 
ever    watchful    solicitude,    public   schools 


throughout  its  territory,  and  secures  to  its 
youth  the  privilege  of  attendance  therein. 
This  is  a  privilege  or  advantage  rather 
than  a  right  in  the  strict  technical  sense 
of  the  term.  This  privilege  is  granted 
and  is  to  be  enjoyed  upon  such  terms  and 
under  such  reasonable  conditions  and  re- 
strictions as  ttye  lawmaking  power,  -within 
constitutional  limits,  may  see  fit  to  im- 
pose; and  within  those  limits  the  ques- 
tion what  terms,  conditions,  and  restric- 
tions will  best  subserve  the  end  sought 
in  the  establishment  and  maintenance  of 

Imblic  schools  is  a  question  solely  for  the 
egislature,  and  not  for  the  courts." 

The  legislature  has  a  right  to  impose 
any  reasonable  regulation,  provided  that 
it  will  operate  equally  upon  all  persons 
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in  the  same  class  and  under  the  same  con- 
ditions, in  reference  to  attending  the  pub- 
lic schools.  A  law  of  New  York  which 
Srohibited  the  attendance  of  children  in 
be  public  schools  without  first  having 
been  vaccinated,  was  held  to  be  a  propei* 
exercise  of  the  police  power,  and  there- 
fore constitutional.  Viemeister  v.  White, 
(1903)  88  App.  Div.  44,  84  N.  Y.  S. 
712,  affirmed  (1904)  179  N.  Y.  235,  72 
N.  E.  97,  103  Am.  St.  Rep.  859,  1  Ann. 


Cas.  334,  70  L.  R.  A.  796,  the  court  say- 
ing: "When  the  law  operates  equally 
upon  all;  when  the  rule  of  conduct  is 
uniform  throughout  the  state,  affecting 
alike  the  legislator,  his  family,  his 
neighbors,  and  friends,  the  presumption 
lying  at  the  foundation  of  representative 
government  is  that  the  legislature  wiil 
act  wisely  and  in  the  interest  of  all  of 
the  people." 


tl.  Prohibiting  Certain  Forms  of  Gambling — (1)  Sales  on  Margin  or 
for  Future  Delivery. —  A  state  constitution  declaring  void  all  contracts 
for  the  sales  of  shares  of  the  capital  stock  of  any  corporation  or  association 
on  margin,  or  to  be  delivered  at  a  future  day,  does  not  deprive  persons  of 
the  equal  protection  of  the  law  in  discriminating  against  property  of  that 
class,  while  other  familiar  objects  of  speculation,  such  as  cotton  or  grain, 
are  not  touched. 


Otis  v.  Parker,  (1903)  187  U.  S.  608, 
23  S.  Ct.  168,  47  U.  S.  (L.  ed.)  323. 
affirming  (1900)  130  Cal.  322,  62  Pac. 
571,  927,  92  Am.  St.  Rep.  56.  See  also 
Logan  v.  Postal  Tel.,  etc.,  Co.,  (1908) 
157  Fed.  570. 

Dealing  in  futures. —  The  constitutional 

Erovision  is  not  violated  by  a  North  Caro- 
na  statute  which  prohibits  dealing  in 
futures  where  there  is  no  intention  of  de- 
livery, because  the  Act  does  not  apply  to 
persons,  corporations,  etc.,  purchasing  or 
selling  necessary  commodities  required  in 


the  usual  course  of  business.  Gatewood  v. 
North  Carolina,  (1906)  203  U.  S.  531,  27 
S.  Ct.  167,  51  U.  S.  (L.  ed.)  305,  affirm- 
ing State  i\  Gatewood,  (1905)  138  N.  C. 
749,  51  S.  E.  53. 

Prohibitiig  grain  options. — An  Act  of 
Illinois  which  makes  grain  option  con- 
tracts gambling  contracts,  and  'a  criminal 
offense,  was  held  to  be  a  constitutional 
regulation.  Booth  v.  People,  (1900)  186 
111.  43,  57  N.  E.  798,  78  Am.  St.  Rep.  229, 
50  L.  R.  A.  762. 


(2)  Book-making  and  Pool-selling. —  A  statute  which  provides  that  every 
one  shall  be  guilty  of  a  misdemeanor  who  keeps  rooms  for  book-making  and 
pool-selling,  upon  the  result  of  any  trial  or  contest  of  skill,  speed,  or  power  * 
of  endurance  of  man  or  beast.,  which  is  to  take  place  beyond  the  limits  of 
the  state,  or  who  makes  books  or  sells  pools  on  such  events,  or  who  makes 
books  or  sells  pools  on  the  result  of  any  political  nomination,  appointment, 
or  election  wherever  made  or  held,  or  who  makes  books  or  sells  pools  to 
minors  on  such  events,  does  not  deny  the  equal  protection  of  the  laws. 


State  v.  Burgdoerfer,  (1891)  107  Mo. 
34,  17  S.  W.  646,  14  L.  R.  A.  846. 

"An  Act  to  prohibit  the  buying  and 
selling  of  pools  or  receiving  or  making 
bets  on  horse  racing;  to  prohibit  the  leas- 
ing' of  premises  for  pool  rooms,  and  to 
provide  a  penalty  for  its  violation,"  has 
been  held  in  Texas  not  to  be  discrim- 
inatory in  character  contrary  to  the  pro- 


visions of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  in 
that  it  inflicts  a  different  penalty  on  cor- 
porations from  that  upon  individuals,  by 
providing  a  fine  and  forfeiture  of  charter 
and  permit  in  the  case  of  corporations 
and  fine  and  imprisonment  in  the  case 
of  individuals.  Em  p.  Walsh,  (1910)  59 
Tex.  Crim.  409,  129  S.  W.  118. 


ul.  Regulation  of  Business  of  Homestead  Associations. —  A  statu  t? 
regulating  the  business  of  homestead  associations,  and  declaring  that  trans- 
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actions  with  them  purporting  to  be  sales  shall  be  so  considered,  which  is 
applicable  to  all  persons  who  may  choose  to  form  such  associations,  or 
engage  in  such  transactions  with  them,  does  not  deny  to  any  person  the 
equal  protection  of  the  laws. 
American  Homestead  Go.  v.  Karstendiek,  (1903)   111  La.  884,  36  So.  964. 

vl.  Regulating  Slaughter-house  Business. —  A  state  statute  incor- 
porating a  slaughter-house  company  prohibited  the  landing  and  slaughter 
of  animals  intended  for  food  within  a  certain  city  in  the  state  except  by 
the  corporation  thereby  created;  it  authorized  the  company  to  establish  and 
erect,  within  certain  territorial  limits  therein  defined,  one  or  more  stock 
yards,  stock-landings,  and  slaughter-houses,  and  imposed  upon  it  the  duty 
of  erecting  a  slaughter-house  of  a  certain  capacity;  and  it  declared  that 
the  company  should  have  the  sole  and  exclusive  privilege  of  conducting 
and  carrying  on  the  live-stock  landing  and  slaughter-house  business  within 
the  limits  and  privilege  granted  by  the  Act,  and  that  all  such  animals  shall 
be  landed  at  the  stock-landings  and  slaughtered  at  the  slaughter-houses 
of  the  company,  and  nowhere  else.  It  was  held  that  the  butchers  of  the 
city  were  not  denied  the  equal  protection  of  the  law  within  the  meaning 
of  this  amendment. 

Slaughter-House  Cases,  (1872)  16  Wall.  ground  situated  within  the  limits  denned 

81,   21    U.    S.    (L.   ed.)    394.     See   Live  by  said  ordinance,  and  proceeded  to  im- 

Stock,  etc.,  Assoc,  v.  Crescent  City  Live  prove   such   buildings,   and   construct    on 

Stock  Landing,  etc.,  Co.,    (1870)    1  Abb.  said  ground  other  buildings  and  improve- 

(U.  S.)    388,  15  Fed.  Cas.  No.  8,408.  menta  suitable  for  the  trade  in  which  he 

was  engaged,  investing  in  said  improve- 

Revoking  right  to  carry  on  business  in  menta  a  considerable  sum  of  money.    The 

certain    limits. — A    municipal    ordinance  above       ordinance       was       subsequently 

provided  that  "  it  shall  be  lawful  for  any  amended  making  it  unlawful  to  keep  and 

'  person  or  corporation  to  keep  and  main-  maintain    slaughter-houses    within    said 

tain  slaughter-houses,  etc.,  within  certain  limits    prescribed    in    the    original    ordi- 

limits,  under  certain  regulations.'1    While  nance,  and  under  said  regulations,  "ex- 

this  ordinance  was  in  force  the  complain-  cept  permission  be  granted  by  the  council 

ant,  a  citizen  of  France,  whose  trade  and  of  the   city  of   New   Orleans.'*     It   was 

business  was  the  slaughtering  of  cattle  for  held  that  the  amended  ordinance  denied 

food,  desiring  and  intending  to  engage  in  to  the  complainant  the  equal  protection  of 

such  business  in  New  Orleans,  leased,  with  the    laws.      Barthet    t?.    New    Orleans, 

the  privilege  of  buying,  two  squares  of  (1885)  24  Fed.  564. 

wl.  Regulating  Tanneries. —  An  ordinance  which  provides  that  no  per- 
son shall  maintain  within  the  city  a  tannery  unless  such  person  shall  have 
obtained  permission  from  the  city  council,  with  a  proviso  that  the  ordinance 
shall  not  apply  to  any  building  or  structure  in  the  city  already  used  and 
occupied  for  such  purpose,  does  not  deny  the  equal  protection  of  the  laws 
as  drawing  an  arbitrary  distinction  between  tanneries  already  established 
and  those  sought  to  be  established  in  the  future. 

State  «.  Taubert,  (1014)   126  Minn.  371,  148  N.  W.  281. 
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xl.  Loos  and  Liens. —  A  statute  which  provides  that  "  Any  person  who 

shall  injure,  impair,  or  destroy,  or  who  shall  render  difficult,  uncertain 

or  impossible  of  identification,  any  sawlogs,  spars,  piles,  cordwood,  or  other 

timber,  upon  which  there  is  a  lien  as  herein  provided,  without  the  express 

consent  of  the  person  entitled  to  such  lien,  shall  be  liable  to  the  lienholder 

for  the  damages  to  the  amount  secured  by  his  lien,  which  may  be  recovered 

by  civil  action  against  such  person,' '  is  not  obnoxious  to  this  amendment. 

Anderson  t>.  Great  Northern  R.  Co.,  (1914)  26  Idaho  48*,  138  Pac.  127,  Ann. 
Caa.  1016C  191. 

yl.  Regulating  Use  of  Automobiles. —  An  automobile  law  requiring  a 
nonresident  owner  of  an  automobile,  before  driving  it  in  the  state,  to  file 
with  the  Secretary  of  State  a  prescribed  instrument  appointing  that  official 
his  attorney  upon  whom  process  might  be  served,  and  which  does  not  con- 
tain a  reciprocal  provision  by  which  nonresidents  whose  ears  are  duly 
registered  in  their  home  state  are  given,  for  a  limited  period,  free  use  of 
the  highways  in  return  for  similar  privileges  granted  to  residents,  does  not 
deny  the  equal  protection  of  the  laws. 

Kane  t?.  New  Jersey,  (1916)  242  U.  S.  void  as  plana  legislation,  all  jitneys  being 
160,  37  S.  Ct.  30,  61  U.  S.  (L.  ed.)  222.      treated    exactly    alike.      Em    p.    Boyle, 

(1916)  78  Tex.  Crim.  1,  179  S.  W.  1193. 

An  ordinance  regulating  the  use  of  jit-  See  also  Nolen  v.  Riechman,  (1916)  226 
neya  in  city  streets,  making  it  an  offense  Fed.  812;  Memphis  v.  State,  (1916)  133 
to  operate  a  jitney  without  a  license  and      Tenn.    83,    179    S.    W.    631,    Ann.    Caa. 


requiring   a   bond   of   the   owner   is   not       1917C  1066,  L.  R.  A.  1916B  1161. 

zl.  Prohibiting  Diversion  of  Water  by  Riparian  Owner. —  A  state 
statute  declaring  that  "  it  shall  be  unlawful  for  any  person  or  corporation 
to  transport  or  carry,  through  pipes,  conduits,  ditches,  or  canals,  the  waters 
of  any  fresh  water  lake,  pond,  brook,  creek,  river,  or  stream  of  this  state 
into  any  other  state,  for  use  therein,"  does  not  deny  to  the  citizens  of  such 
other  state  the  equal  protection  of  the  laws. 

Hudson  County  Water  Co.  v.  McCarter,  (1008)  209  U.  S.  S4&,  28  &  Ct.  620,  62 
U.  S.  (L.  ed.)  828,  14  Ann.  Caa.  660. 

a2.  Prohibiting  Waste  of  Mineral  Waters. —  A  statute  providing  that 
"  Pumping,  or  otherwise  drawing  by  artificial  appliance,  from  any  well 
-  made  by  boring  or  drilling  into  the  rock,  that  class  of  mineral  waters 
holding  in  solution  natural  mineral  salts  and  an  excess  of  carbonic  acid 
gas,  or  pumping,  or  by  any  artificial  contrivance  whatsoever  in  any  manner 
producing  an  unnatural  flow  of  carbonic  acid  gas  issuing  from  or  contained 
in  any  well  made  by  boring  or  drilling  into  the  rock,  for  the  purpose  of 
extracting,  collecting,  compressing,  liquefying  or  vending  such  gas  as  a 
commodity  otherwise  than  in  connection  with  the  mineral  water  and  the 
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other  mineral  ingredients  with  which  it  was  associated,  is  hereby  declared 
to  be  unlawful/ '  does  not  deny  the  equal  protection  of  the  laws. 

Lindsley  t>.  Natural  Carbonic  Gas  Co.,  (1011)  220  U.  S.  61,  31  S.  Ct  337,  56  U.  S. 
(L.  ed.)   369,  Ann.  Cas.  1912C  160. 

b2.  Emulating  Taking  of  Ice  from  Public  Waters. 

The    right   to    take    ice    from    public  mitted  to  do  so  by  a  license  issued  by  the 

waters  within  a  state  being  a  possession  secretary    of   state   in    the   manner  pre- 

of   all  the  people   thereof,   a   law  which  scribed,  violates  this  clause.     Rossmfller 

prohibits    the    cutting    of    ice    from    any  t?.  State,   (1902)    114  Wis.  170,  89  N.  W. 

meandered  lake  of  the  state,  for  shipment  839,  91  Am.  St.  Rep.  910,  58  L.  R.  A.  93. 
out  of  the  -state,   except   by   those   per- 

c2.  Prohibiting  Pollution  of  Streams. — A  statute  which  declares  that 
no  person  shall  place  or  discharge  any  sewerage  into  any  waters  of  the 
state  does  not  conflict  with  this  Amendment  for  the  reason  that  it  permits 
water  pumped  or  flowing  from  coal  mines  or  tanneries,  and  sewerage  from 
any  public  sewer  system,  owned  and  maintained  by  a  municipality,  pro- 
vided such  sewer  system  was  in  operation  and  was  discharging  sewerage 
into  any  of  the  waters  of  the  state  at  the  time  of  the  passage  of  the  Act 

Com.  p.  Emmers,  (1908)  221  Pa,  St  296,  70  Atl.  762. 

d2.  Hotel  Regulations. —  A  statute  providing  that  hotels  containing 
more  than  fifty  rooms  shall,  in  case  of  fire,  give  notice  of  same  to  all  guests 
and  inmates  at  once  and  do  all  in  their  power  to  save  such  guests  and 
inmates,  does  not  deny  the  equal  protection  of  the  laws  because  directed 
only  against  hotels  having  more  than  fifty  rooms. 

Miller  v.  Strahl,  (1916)  239  U.  8.  426,  36  S.  Ct.  147,  60  U.  a  (L.  ed.)  364. 

e2.  Keeping  Billiard  or  Pool  Tables  for  Hire. —  An  ordinance  pro- 
hibiting any  person  from  keeping  or  maintaining  any  hall  or  room  in  which 
billiard  or  pool  tables  are  kept  for  hire,  but  excepting  hotels  having  twenty- 
five  bedrooms  and  upwards  which  may  maintain  billiard  tables  for  the  use 
of  regular  guests,  does  not  deny  the  equal  protection  of  the  laws. 

Murphy  v.  California,  (1912)  226  U.  S.  teenth  Amendment,  as  it  applies  within 

623,  32  S.  Ct.  697,  56  U.  S.  (L.  ed.)  1229,  the  territory  where  it  is  adopted  without 

41  L.  R.  A.  (N.  S.)  163.  discrimination    in    favor   or    against   all 

persons   within    such   territory,    and   de- 

A  local  option  law  in  regard  to  pool  prives  no  person  of  any  property.    Bm  p. 

rooms  and  billiard  halls  has  been  held  in  Francis,   (1914)   72  Tex.  Crim.  804,  166 

Texas  not  to  be  repugnant  to  the  Four-  S.  W.  147. 

f2.  Regulating  Erection  of  Buildings. — A  statute  providing  that  if 
hoisting  apparatus  is  used  within  a  building  in  the  course  of  construction, 
for  the  purpose  of  lifting  materials  to  be  used  in  such  construction,  the 
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contractors  or  owners  shall  cause  the  shafts  or  openings  in  each  floor  to  be 
inclosed  or  fenced  in  on  all  sides,  does  not  deny  the  equal  protection  of  the 
laws  because  it  distinguishes  between  openings  required  for  hoisting  or 
lowering  materials  to  be  used  in  construction  and  stairways  and  elevator 
shafts  nor  because  it  makes  a  distinction  between  buildings  in  cities  and 
buildings  in  villages. 

Chicago  Dock,  etc.,  Co.  t?.  Fraley,  (1913)  228  U.  8.  680,  33  S.  Ot.  715,  67  U.  S. 
(L.  ed.)    1022. 

g2.  Billboard  Ordinance  Valid. —  Ordinances  regulating  the  erection 
of  billboards  and  containing  provisions  as  to  height,  distance  from  street, 
adjoining  property  and  structures,  have  been  held  not  to  be  violative  of  the 
Fourteenth  Amendment  in  that  they  discriminate  against  plaintiff  and 
deny  to  it  the  equal  protection  of  the  law. 

Thomas  Cusack  Co.   r.  Chicago,    (1917)    242  U.  S.  526,  37  &  Ct   190,  61  U.  S. 
(L.  ed.)   472,  Ann.  Cas.  1917C  594,  L  R.  A.  191SA  136. 
St.  Louis  Gunning  Advertising  Co.  v.  St.  Louis,  (1911)  235  Mo.  99,  137  S.  W.  929. 

Ji2.  Regulating  Smoke  Nuisance. —  An  ordinance  which  provides  that 
the  emission  of  dense  smoke  in  portions  of  the  city  is  a  public  nuisance 
and  prohibits  the  same,  does  not  deny  the  equal  protection  of  the  lftws  when 
it  applies  equally  to  all  coming  within  its  terms,  and  the  fact  that  other 
businesses  might  have  been  included  does  not  make  such  arbitrary  classi- 
fication as  annuls  the  legislation. 

Northwestern  Laundry  v.  Des  Moines,   (1916)   239  U.  &  486,  36  a  Ct  206.  60 

U.  S.  (L.  ed.)  396. 

%2.  Prohibiting  Brickmaking  within  Specified  Area. —  An  ordinance 
which  makes  it  unlawful  for  any  person  to  establish  or  operate  a  brick- 
yard or  brickkiln,  or  any  establishment,  factory,  or  place  for  the  manu- 
facture or  burning  of  brick  within  prescribed  limits  of  the  city,  does  not 
deny  the  equal  protection  of  the  laws  though  the  making  of  bricks  in  other 
parts  of  the  city  is  not  prohibited. 

Hadacheck  v.  Sebastian,  (1916)  239  U.  8.  394,  86  S.  Ct  143,  60  U.  a  (I*  «L) 
348,  Ann.  Cas.  1917B  927. 

j2.  Regulating  Location  op  Livery  Stable. —  A  municipal  ordinance 
forbidding  the  conduct  of  a  livery  stable  business  within  a  designated  area, 
is  valid. 

Reinman  v.  Little  Bock,  (1915)  237  U.  8.  171,  36  S.  Ct.  611,  69  U.  S.  (L.  ed.)  900. 

k2.  Prohibiting  Use  op  Advertising  Signs  on  Vehicles. —  An  ordinance 
prohibiting  the  use  of  advertising  vehicles  on  the  streets  does  not  deny 
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the  equal  protection  of  the  laws  as  applied  to  a  corporation  operating 
automobile  stages  upon  routes  extending  along  streets,  having  thereon  large 
advertising  signs  in  various  glaring  colors  and  devices,  though  the  ordi- 
nance also  provides  that  it  shall  not  apply  to  the  putting  of  .business  notices 
upon  ordinary  business  wagons,  and  advertising  is  allowed  on  the  stairs 
of  the  elevated  railways  and  on  elevated  structures. 

Fifth  Ave.  Coach  Co.  t>.  New  York,  (1011)  221  U.  &  467,  &1  S.  Ct  709,  65  U.  SL 

(L.  ed.)  $15. 

12.  Regulating  Grazing  of  Sheep  on  Public  Domain.—  A  statute  pro- 
hibiting the  grazing  of  sheep  on  the  public  domain  within  two  miles  of 
the  dwelling  house  of  an  owner  of  a  possessory  claim,  does  not  make  an 
arbitrary  and  unlawful  discrimination  between  citizens  engaged  in  sheep 
grazing  on  the  public  domain  and  citizens  engaged  in  grazing  other  classes 
of  stock. 

Bacon  v.  Walker,  (1907)  204  U.  S.  811,  27  S.  Ct.  28&,  51  U.  S.  (I*  ed.)  499. 

m<?.  Contractors. — A  statute  making  certain  conduct  by  and  trans- 
actions of  building  contractors  unlawful,  does  not  deny  to  them  the  equal 
protection  of  the  laws  as  building  contractors  may  properly  be  classified 
as  distinct  from  contractors  for  railroads  or  streets  or  other  works. 

State  p.  Hertzog,  (1912)  92  S.  C.  14,  75  S.  E.  374. 

n2.  Exempting  Wages  from  Process. —  A  statute  subjects  any  person  to 
fine  and  imprisonment  who  sends  out  of  the  state,  etc.,  any  note,  etc., 
account,  etc.,  for  the  purpose  of  instituting  any  suit  thereon  in  a  foreign 
jurisdiction  against  a  resident  of  the  state,  for  the  purpose  of  having 
execution,  attachment,  garnishment,  etc.,  issued  in  such  suit,  or  upon  a 
judgment  rendered  in  such  suit,  against  the  wages  of  a  resident  of  the  state, 
and  having  such  process  served  upon  any  corporation  subject  to  the  pro- 
cesses of  the  courts  of  the  state,  which  is  indebted  to  a  resident  of  the  state 
for  wages.  In  separating  wage  earners  from  other  classes,  the  law  denies 
to  the  creditors  of  such  persons  the  equal  protection  of  the  laws  enjoyed 
by  the  creditors  of  other  classes. 

In  re  Flukes,  (1900)  167  Mo.  127,  57  &  W.  546,  80  A.  R  R.  619,  51  L.  R.  A.  176. 

o2.  Compensation  for  Injuries  on  Change  in  Grade  op  Streets. —  The 
constitutional  provision  is  violated,  when  the  charter  of  the  city  of  Mil- 
waukee provides  that  where  any  street  has  been  graded  and  the  grade 
established,  any.  lot  owner  injured  by  a  subsequent  alteration  shall  be 
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entitled  to  compensation,  by  a  law  of  Wisconsin,  entitled  "An  Act  to 
authorize  the  city  of  Milwaukee  to  change  the  grade  of  streets,"  which 
empowers  the  alteration  of  grades  established  within  a  certain  district, 
imposing  a  certain  number  of  obligations,  without  compensation  being 
provided  for  consequential  injuries. 

Anderton     i\    Milwaukee,     (1892)     82  rights    unimpaired   as   to   all    other   lot 

Wis.  279,  62  N.  W.  95,  15  L.  R.  A.  830,  owners  in  the  city,  then  the  legislature 

the  court  saying:    "  If  the  legislature  had  has  the  same  power  as  to  the  lot  owners 

power  thus  to  take  away  from  the  lot  in  a  single  block,  or  even  as  to  the  owner 

owners  in  forty-nine  particular  blocks  of  of   a   single  lot  in   a  block.     It  is   one 

the  city  such  rights  of  property  so  per-  of  the  purposes  of  American  constitutional 

manently  secured  to  them  by  the  charter,  law    to    prevent    all  .such    special    class 

and  at  the  same  time  leave  such  chartered  legislation." 

p2.  Prohibiting  Public  Speaking  on  Public  Grounds. —  Rules  adopted 
for  the  government  of  a  public  park  prohibiting  the  making  of  orations 
therein,  which  rules  were  enacted  under  authority  to  govern  and  regulate 
any  park  laid  out  under  the  statute,  and  to  make  rules  for  the  use  and 
government  thereof,  and  for  breaches  of  such  rules  to  prescribe  penalties, 
are  not  contrary  to  the  constitutional  provision. 

Com.  v.  Abrahams,  (1892)    166  Mass.  57,  30  N.  E.  7ft. 

q2.  Admission  of  Children  to  Places  op  Amusement. —  A  statute  which 
makes  it  a  crime  for  any  person  to  admit  a  child  under  the  age  of  16  years, 
unaccompanied  by  an  adult,  to  any  place  wherein  theatrical  or  vaudeville 
performances  are  given,  and  which  excepts  entertainments  held  upon  piers 
devoted  to  public  entertainment,  was  held  to  be  invalid. 

In  r*  Van  Home,  (1008)  74  N.  J.  Eq.  000,  70  Atl.  990. 

r2.  Regulating  Use  of  Name  and  Emblems  of  Fraternal  Organiza- 
tion.—  A  statute  which  prohibits  any  person  or  organization  from  adopting 
and  using  the  name  or  emblems  of  any  benevolent  or  fraternal  organization 
previously  existing  in  the  state,  does  not  deny  the  equal  protection  of  the 
laws. 

Emory   v.    Grand   United    Order,   etc.,  mothers   of   members   of   the   society   in 

(1913)    140  Ga.  423,  78  S.  E.  922.  good  standing,  was  held  to  be  invalid,  as 

it  was  said  that  the  women  who  are  ex- 

A  statute  declaring  it  to  be  a  misde-  cepted    bear    exactly    the    same    relation 

meanor    for    any    person   who   is    not    a  towards  the  subject  of  the  legislation  as 

member  oi  a  fraternal  order  to  wear  an  all   other   women   in   the   community,   as 

emblem,  badge  or  button  of  that  order,  well  as  men  who  are  not  members  of  any 

with  a  proviso  making  an  exception  of  of    these    societies.      State    v.    Holland, 

the      wives,      daughters,      sisters,      and  (1908)   37  Mont.  393,  96  Pac.  719. 

$2.  Regulating  Cemeteries. —  An  ordinance  which  provides  that  no  per- 
son is  authorized  to  dig  graves  or  to  construct  vaults,  in  the  city  cemetery, 
other  than  the  city  brick  mason  and  gravedigger,  is  valid. 

Augusta  v.  Bredenberg,  (1017)   146  Ga.  450,  91  S.  E.  486. 
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t2.  Regulating  Grazing  on  Public  Lands. — A  statute  which  provides 
that  "  Any  person  owning  or  having  charge  of  sheep,  who  herds,  grazes, 
or  pastures  the  same,  or  permits  or  suffers  the  same  to  be  herded,  grazed, 
or  pastured,  on  any  cattle  range  previously  occupied  by  cattle,  or  upon 
any  range  usually  occupied  by  any  cattle  grower,  either  as  a  spring,  sum- 
mer, or  winter  range  for  his  cattle,  is  guilty  of  a  misdemeanor,"  is  a  police 
regulation  and  is  not  subject  to  objection  as  an  arbitrary  discrimination 
between  sheep  and  other  classes  of  stock. 

State  v.  Horn,  (101&)  27  Idaho  782,  152  Pac.  275. 

u2.  Prohibiting  Using  Unregistered  Docked  Horses. —  A  statute  pro- 
viding that  "  it  shall  be  unlawful  for  any  person  or  persons  to  dock  the 
tail  of  any  horse,  Within  the  state  of  Colorado,  or  to  procure  the  same  to 
be  docked,  or  to  import  or  bring  into  this  state  any  docked  horse  or  horses, 
or  to  drive,  work,  use,  race,  or  deal  in  any  unregistered  docked  horse  or 
horses  within  the  state  of  Colorado,"  and  requiring  the  registration  of 
horses  docked  at  the  time  of  the  adoption  of  the  statute,  by  operating  upon 
that  class  of  persons  who  use  unregistered  docked  horses,  does  not  deny  to 
any  person  the  equal  protection  of  the  laws. 

Bland  v.  People,  (1904)  32  Colo.  332,  76  Pac.  359,  105.  Am.  St.  Rep.  80,  65  L.  R.  A. 

424. 

v2.  Registration  op  Certain  Classes  op  Dogs. —  Regulations  may  be 
passed  restricting  or  prohibiting  the  running  at  large  of  dogs  in  cities,  and 
the  owners  may  be  required  to  register  the  same.  Dogs  in  cities  may  be 
classified,  and  the  owners  thereof  may  be  required  to  register  all  the  dogs 
of  one  class  and  not  the  dogs  of  another  class,  and  to  pay  a  greater  registra- 
tion fee  for  the  dogs  of  one  class  than  for  those  of  another  class ;  and  such 
owners  may  also  be  required  to  put  collars  afround  the  necks  of  their  dogs, 
and  any  dog  found  running  at  large  in  a  city  in  violation  of  the  statutes 
or  ordinances  may  be  summarily  destroyed.  Such  regulations  are  con- 
stitutional, and  deny  to  no  one  the  equal  protection  of  the  laws. 

.     State  t\  Topeka,  (1886)  36  Kan.  7G,  12  Pac.  310,  59  Am.  Rep.  629. 

w2.  Requiring  Use  op  Particular  Petroleum  Lamp. —  A  state  statute 
provides  that  ' '  if  any  person  sell  or  offer  for  sale  or  use  any  product  of 
petroleum  for  illuminating  purposes  which  will  emit  a  combustible  vapor 
at  a  temperature  of  not  less  than  one  hundred  and  five  degrees  standard 
Fahrenheit  thermometer,  closed  test,  except  that  the  gas  or  vapor  thereof 
shall  be  generated  in  closed  reservoirs  outside  the  building  to  be  lighted 
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thereby,  and  except  the  lighter  products  of  petroleum  when  used  in  the 
Welsbach  hydrocarbon  incandescent  lamp,  he  shall  be  punished."  It  was 
held  that  the  statute  was  invalid,  as  it  appeared  that  there  were  other 
lamps  operated  on  the  same  general  principle  as  the  Welsbach,  that  they 
were  equally  safe,  and  that  they  secured  the  same  results. 

State  v.  Santee,  (1900)   111  la.  2,  82  N.  W.  445,  82  Am.  St.  Bep.  480,  63  L.  R.  A. 
763. 


x2.  State  Taxation— (1)  Equality—  (a)  In  General—  In  respect  of 
taxation  this  amendment  was  not  intended  to  compel  a  state  to  adopt  an 
iron  rule  of  equality ;  to  prevent  the  classification  of  property  for  taxation 
at  different  rates;  or  to  prohibit  legislation  in  that  regard,  special  either 
in  the  extent  to  which  it  operates  Or  the  objects  sought  to  be  obtained  by  it. 
It  is  enough  that  there  is  no  discrimination  in  favor  of  one  as  against 
another  of  the  same  class. 


Giozza  v.  Tiernan,  (1893)  148  U.  S. 
662,  13  S.  Ct  721,  37  U.  S.  (L.  ed.)  599. 
See  also  St.  Louis  Southwestern  R.  Co.  r. 
Arkansas,  (1914)  235  U.  S.  350,  35  S.  Ct. 
99,  59  U.  S.  (L.  ed.)  265;  Kersey  t?.  Terre 
Haute,  (1903)  161  Ind.  471,  68  N.  E.  1027. 

Uniformity  of  taxation  for  aU  classes 
in  the  state  is  not  a  right  or  privilege 
guaranteed  by  the  Constitution  of  the 
United  States  or  any  of  its  amendments. 
On  the  contrary,  it  is  the  settled  rule  of 
the  national  courts  that  each  state  pos- 
sesses the  undoubted  power,  in  the  ab- 
sence of  any  limitation  contained  in  its 
own  organic  Act,  to  determine  for  itself 
the  manner  and  mode  of  taxation,  as  well 
as  the  manner  of  the  assessment  of  its 
valuation,  without  violating  any  provi- 
sion of  the  National  Constitution  if  it 
fails  to  provide  for  a  uniform  taxation 
for  different  classes  of  property.  St. 
Louis,  etc.,  R.  Co.  v.  Davis,  (1904)  132 
Fed.  633. 

State  constitutional  rule  of  equality. — 
Whatever  extension  may  properly  be  given 
to  the  provision  of  the  Constitution  which 
forbids  the  denial  by  a  state  to  any  per- 
son or  selected  number  of  persons  within 
its  jurisdiction,  of  equal  protection  in 
the  enjoyment  of  these  civil  rights  se- 
cured by  its  fundamental  law  to  all 
citizens,  it  cannot  cover  the  establish- 
ment by  this  amendment  of  the  consti- 
tutional rule  of  "  equality  in  taxation." 
The  broad  dictum  of  the  United  States 
Court,  speaking  by  Mr.  Justice  Miller, 
that  while  state  constitutions  may  con- 
•  tain  provisions  against  unequal  taxation, 
"  the  Federal  Constitution  imposes  no 
restraints  on  the  states  in  that  regard " 
(Davidson  v.  New  Orleans,  (1877)  96  U. 
S.  97,  105,  24  U.  S.    (L.  ed.)   616),  has 


been  fully  confirmed  by  the  logic  of  recent 
decisions.  State  f.  Travelers  Ins.  Co., 
(1900)  73  Conn.  255,  47  Atl.  299,  57 
L.  R.  A.  481,  affirmed  (1902)  185  U.  S. 
364,  22  S.  Ct.  673,  46  U.  S.  (L.  ed.) 
949. 

That  a  tax  statute,  or  the  tax  laid 
under  a  statute,  is  in  violation  of  the 
constitution  of  the  state,  is  not  of  itself 
necessarily  sufficient  to  constitute  a  vio- 
lation of  the  Fourteenth  Amendment;  but 
when,  in  addition  to  the  violation  of  the 
state  constitution,  the  statute  results  in 
an  arbitrary  and  oppressive  discrimina- 
tion in  regard  to  a  large  class  of  citizens, 
or  a  large  species  of  property,  it  is  such 
class  legislation  and  such  denial  of  the 
equal  protection  of  the  laws  as  renders  it 
obnoxious  to  the  Fourteenth  Amendment. 
And  the  state  constitution  is  important  in 
determining  what  the  rights  of  the  citizen 
are,  and  whether  equal  protection  of  the 
law  is  being  denied.  Nashville,  etc.,  R. 
Co.  v.  Taylor,    (1898)    86  Fed.   186. 

A  denial  of  state  constitutional  guar- 
anties of  equality  of  taxation  and  that  all 
property  shall  be  taxed  according  to  its 
value  would  seem  to  be  equally  a  depriva- 
tion of  a  right  secured  by  this  amend- 
ment. Railroad,  etc.,  Cos.  v.  Board  of 
Equalizers,   (1897)   85  Fed.  317. 

Although  the  constitution  contains  no 
express  limitation  upon  the  power  of  the 
legislature  to  provide  for  taxes  on 
licenses,  such  power  should  not  be  so 
exercised  as  to  deny  to  any  person  the 
equal  protection  of  the  laws.  Harper  v. 
CkUloway,  (1910)  58  Fla.  255,  51  So, 
226,  19  Ann.  Cas.  235*  26  L.  R.  A* 
(N.  S.)   794. 
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Taxing  the  face  value  of  corporate  securities  does  not  violate  this  amendment. 

Co.     i\    Pennsylvania,  In  Louisville,  etc.,  R.  Co.  v.  Bosworth, 

(1915)  230  Fed.  208,  it  was  held  that  if 
the  constitution  -of  the  state  forbids  un- 
equal taxation,  the  legislative  department 
in  enacting  tax  laws  has  no  right  to  make 
a  discrimination,  and  if  in  such  a  case  it 
doeB  discriminate,  its  action  would  be  a 
violation  of  this  amendment  as  well  as 
of  the  state  constitution. 


Bell's  Gap  R.  Co.  i\  Pennsylvania, 
(1890)  134  U.  S.  238,  10  S.  Ct.  533,  33 
U.  S.  (L.  ed.)  892.  See  also  Jennings  v. 
Coal  Ridge  Imp.,  etc.,  Co.,  (1893)  147 
U.  S.  147,  13  S.  Ct.  282,  37  U.  S.  (L.  ed.) 
116;  Brown-Forman  Co.  v.  Kentucky, 
(1910)  217  U.  S.  663,  30  S.  Ct.  578,  54 
U.  S.  (L.  ed.)  883. 


(b)  Power  of  Classification — aa.  In  General.— This  provision  does  not 
prevent  the  classification  of  property  for  taxation  —  subjecting  one  kind 
of  property  to  a  different  rate;  distinguishing  between  franchises,  licenses, 
and  privileges,  and  visible  and  tangible  property,  and  between  real  and 
personal  property. 

Home  Ins.  Co.  t>.  New  York,  (1890)  134 
U.  S.  606,  10  S.  Ct.  593,  33  U.  S.  (L.  ed.) 
1025.  See  also  Southwestern  Oil  Co.  v. 
Texas,  (1910)  217  U.  S.  114,  30  S.  Ct. 
496,  54  U.  S.  (L.  ed.)  688;  Michigan 
Telephone  Tax  Cases,  (1911)  185  Fed. 
634;  State  i\  Farmers1,  etc.,  Sav.  Bank, 
(1911)  114  Minn.  95,  130  N.  W.  446,  851, 
as  to  the  taxation  of  savings  banks;  Mag- 
nolia Bank  v.  Pike  County,  (1916)  111 
Miss.  857,  72  So.  697 ;  United  New  Jersey 
R.,  etc.,  Co.  t>.  Parker,  (1908)  75  N.  J. 
L.  771,  69  Atl.  239;  Bergen,  etc.,  R.  Co. 
v.  State,  (1907)  74  N.  J.  L.  742,  67  Atl. 
668 ;•  Territory  v.  Pinney,  (1910)  16  N. 
M.  625,  114  Pac.  367;  In  re  Gross  Produc- 
tion Tax  of  Wolverine  Oil  Co.,  (Okla. 
1915)  154  Pac.  362,  L.  R.  A.  1916F  141; 
State  v.  Galveston,  etc,  R.  Co.,  (1906) 
100  Tex.  153,  97  S.  W.  71. 

The  provision  in  the  Fourteenth  Amend- 
ment that  no  state  shall  deny  to  any  per- 
son within  its  jurisdiction  the  equal  pro- 
tection of  the  laws  was  not  intended  to 
prevent  a  state  from  adjusting  its  system 
of  taxation  in  all  proper  and  reasonable 
ways.  It  may,  if  it  chooses,  exempt  cer- 
tain classes  of  property  from  any  taxation 
at  all,  such  as  churches,  libraries,  and  the 
property  of  charitable  institutions.  It 
may  impose  different  specific  taxes  upon 
different  trades  and  professions,  and  may 
vary  the  rates  of  excise  upon  various  prod- 
ucts; it  may  tax  real  estate  and  personal 
property  in  .a  different  manner;  it  may 
tax  visible  property  only,  and  not  tax  se- 
curities for  payment  of  money;  it  may 
allow  deductions  for  indebtedness,  or  not 
allow  them.  All  such  regulations,  and 
those  of  like  character,  so  long  as  they 
proceed  within  reasonable  limits  and  gen- 
eral usage,  are  within  the  discretion  of  the 
state  legislature,  or  the  people  of  the  state 
in  framing  their  constitution.    Bell's  Gap 


R.  Co.  v.  Pennsylvania,  (1890)   134  U.  8. 
237,  10  S.  Ct.  533,  33  U.  S.  (L.  ed.)  892. 

The  power  of  the  states  to  make  classi- 
fication of  persons  and  property  for  the 
purposes  of  taxation,  as  well  as  for  other 
purposes,  is  broad;  but  it  is  equally  true 
that  the  mere  fact  of  classification  is  not 
sufficient  to  relieve  a  statute  from  the  op- 
eration of  the  equality  clause.  Adams  9. 
Standard  Oil  Co.,  (1910)  97  Miss.  879, 
53  So.  692. 

An  Act  providing  that  "the  maximum 
amount  of  privilege  or  license  tax  which 
the  several  municipalities  within  the  state 
may  annually  assess  and  collect  of  persons, 
firms,  or  corporations  operating  street 
railroads,  electric  light  companies,  gas 
companies,  steam  heating  companies,  and 
waterworks  companies  under  the  laws  of 
this  state  or  any  other  state  or  whether 
incorporated  at  all  or  not,  shall  not  exceed 
two  per  centum  of  the  gross  receipts  of 
said  business  of  such  persons,  firms,  or 
corporations,  provided,  however,  that  the 
amount  paid  by  such  persons,  firms,  cor- 
porations as  intangible  property  tax  to 
such  municipalities  shall  be  allowed  as 
a  credit  on  and  against  the  said  privilege 
or  license  tax,"  is  not  violative  of  the 
Fourteenth  Amendment  to  the  Federal 
Constitution  as  an  attempted  arbitrary  or 
unreasonable  classification  of  persons  or 
corporations,  since  the  state  may  classify 
appropriate  objects  of  taxation,  and  a  dis- 
tinction may  be  taken  and  made  effective 
in  a  statute  that  is  grounded  in  substan- 
tial consideration  suggestive  of  equity 
and  natural  justice.  Ex  parte  Birming- 
ham, (1915)  195  Ala.  60,  70  So.  184. 

If  not  palpably  arbitrary,  classification 
is  valid.  Metropolis  Theater  Co.  a  Chi- 
cago, (1913)   228  U.  S.  61,  33  S.  Ct.  441, 
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57  U.  S.  (L.  ed.)  730.  bee  also  Toyota 
v.  Hawaii,  (1912)  226  U.  S.  184,  36  a 
Ct.  47,  57  U.  S.  (L.  ed.)   180. 

While  a  state  may  classify  the  subjects 
of  taxation  within  its  territory  upon  a 
reasonable  basis,  and  such  classification 
cannot  be  objected  to  so  long  as  there  is 
equality  within  the  limits  of  the  classifi- 
cation, tinder  a  state  constitutional  provi- 
sion, requiring  equality  in  taxation,  and 
U.  S.  Const.  Amend.  14,  prohibiting  a 
state  from  depriving  any  person  of  his 
property  without  due  process  of  law,  or 
denying  to  any  person  the  equal  protec- 
tion of  the  law,  an  arbitrary  classification 
for  purposes  of  taxation  is  void.  Morrell 
Refrigerator  Car  Co.  v.  Com.,  (1908)  128 
Ky.  447,  108  S.  W.  926. 

Must  have  reasonable  basis.— A  valid 
classification  for  the  purposes  of  taxation 
must  have  a  just  and  reasonable  basis, 
and  a  statute  which  in  effect  imposes  a 
tax  on  adult  aliens  employed  within  the 
state  lacks  that  requirement.  Fraser  9. 
McConway,  etc.,  Co.,  (1897)  82  Fed.  258. 
See  also  Adams  a  Standard  Oil  Co., 
(1910)  97  Miss.  879,  53  So.  692. 

The  constitutional  provision  is  not  vio- 
lated by  a  classification  of  subjects  liable 
to  or  exempted  from  taxation,  provided  the 
classification  is  founded  on  differences  real 
in  their  nature  and  there  is  afforded  ra- 
tional ground  of  distinction,  and  the 
amount  of  the  exemption  is  reasonable. 
Black  t\  State,  (1902)  113  Wis.  205,  89 
N.  W.  522,  90  Am.  St.  Rep.  853. 

Impartial  application  to  all  constituents 
of  each  class,— The  rule  of  equality  in 


respect  to  taxation  only  requires  the  same 
means  and  methods  to  be  applied  im- 
partially to  all  the  constituents  of  each 
class.  St  Louis,  etc.,  R.  Co.  v.  Davis, 
(1904)  132  Fed.  634.  See  also  Smith  v. 
Stephens,  (1910)  173  Ind.  564,  91  N.  E. 
167,  3LR.A.  (N.  S.)  704. 

Classification  of  occupations  may  be 
made  for  the  purpose  of  taxation.  Car- 
roll r.  Wright,  (1908)  131  Ga.  728,  63 
S.  E.  260. 

Taxation  of  foreign  insurance  companies. 
— A  statute  which  taxes  foreign  insurance 
companies  at  a  certain  per  cent,  is  consti- 
tutional, notwithstanding  a  different  rate 
is  imposed  upon  domestic  companies. 
Com.  v.  Germania  L.  Ins.  Co.,  (1876)  11 
Phila.  (Pa.)  553,  33  Leg.  Int.  (Pa.)   169. 

An  excise  tax  which  operates  uniformly 
throughout  the  state,  and  bears  equally 
upon  all  persons  standing  in  the  same 
category,  does  not  deprive  any  of  the  equal 
protection  of  the  laws.  State  v.  Guilbert, 
(1904)  70  Ohio  St.  229,  71  K.  £.  636,  1 
Ann.  Cas.  25. 

Male  and  female  dogs. —  It  is  a  legiti- 
mate exercise  of  legislative  authority  to 
discriminate  in  levying  a  tax  between 
male  and  female  dogs,  and  this  does  not 
violate  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States,  provid- 
ing that  every  citizen  thereof  shall  be 
given  equal  protection  of  its  laws,  be- 
cause while  this  Btatute  discriminates  be- 
tween male  and  female  dogs  it  applies  to 
every  person  in  the  same  situation  alike. 
State  1?.  Widman,  (1916)  112  Miss.  1,  72 
So.  782. 


The  state  may  delegate  to  either  the  city  council  or  to  a  board  appointed 
for  that  purpose  the  power  to  divide  occupations  or  privileges  into  classes 
or  subclasses,  and  prescribe  the  tax  to  be  paid  by  the  members  of  each 
such  class. 

Bradley  t\  Bichmond,  (1913)   227  TJ.  S.  477,  33  9.  Ct.  318,  67  U.  S.  (L.  ed.)   603. 

bb.  Systematic  Undervaluation  or  Other  Property. —  "It  is  charged 
in  the  bill  that  there  was  a  systematic  undervaluation  of  other  property 
in  the  State  which  resulted  in  denying  to  this  plaintiff  the  equal  protection 
of  the  law.  The  trial  court  found  against  this  charge.  It  is  enough  to  say 
that  generally  we  accept  the  finding  of  a  trial  court  upon  a  question  of 
fact  when  the  testimony  respecting  it  is  conflicting.  It  may  also  be  said 
that  a  legislature  is  not  bound  to  impose  the  same  rate  of  tax  upon  one 
class  of  property  that  it  does  upon  another.  As  it  may  exempt  all  of  one 
class  so  it  may  impose  a  different  rate  of  taxation. '  It  is  sufficient  if  all  of 
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the  same  class  are  subjected  to  the  same  rate  and  the  tax  is  administered 
impartially  upon  them." 


Michigan  Cent.  R.  Co.  t\  Powers, 
(190(5)  201  U.  S.  245,  26  S.  Ct.  459,  50 
U.  S.  (L.  ed.)  744.  See  Central  Railroad 
of  New  Jersey  v.  Jersey  City,  (1912)  199 
Fed.  237,  holding  that  the  systematic  un- 
dervaluation of  ordinary  property  in  dis- 
crimination against  railroad  property  is  a 
denial  of  the  equal  protection  of  the  laws. 

Where  for  the  purpose  of  taxation  the 
value  of  the  intangible  assets  of  a  cor- 
poration were  fixed  at  their  full  value 
while  the  value  of  all  other  property  in 
the  county  was  fixed  at  two- thirds  of  its 
value,  there  was  held  to  be  a  violation  of 
the  equal  protection  clause.  Lively  v. 
Missouri,  etc.,  R.  Co.,  (1909)  102  Tex. 
545,  120  S.  W.  852. 

The  assessing  of  the  property  of  a  rail- 
road company  on  the  basis  of  its  supposed 
value  in  the  aggregate,  by  taking  into  con- 


sideration the  density  of  traffic  and  the 
volume  of  business  along  the  railway,  does 
not  deny  the  equal  protection  of  the  laws 
on  the  objection  that  the  general  prop- 
erty of  the  state  is  valued  on  a  much  more 
favorable  basis,  when  there  is  no  discrim- 
ination in  the  method  of  valuation  as  be- 
tween it  and  other  railroad  corporations. 
Northern  Pac.  R.  Co.  *.  State,  (1915)  84 
Wash.  510,  147  Pac  46,  Ann.  Cas.  1916E 
1166. 

Other  property,  illegally  assessed. — The 
assessment  of  one's  property  for  taxation 
at  its  fair  cash  value  does  not  amount  to 
a  denial  of  the  equal  protection  of  the 
law  guaranteed  by  the  Fourteenth  Amend- 
ment of  the  United  States  Constitution, 
because  the  property  of  other  persons  is 
assessed  at  a  lower  value  pursuant  to  a 
basis  unlawfully  adopted.  State  a  Hall, 
(1911)    172  Ala.  316,  54  So.  560. 


(2)  Retroactive  Taxation  of  Certain  Property.— r  There  is  nothing  in  the 
Federal  Constitution  which  forbids  a  state  to  reach  backward  and  collect 
taxes  from  certain  kinds  of  property  which  were  not  at  the  time  collected 
through  lack  of  statutory  provisions  therefor,  or  in  consequence  of  a  mis- 
understanding as  to  the  law,  or  from  neglect  of  administrative  officials, 
without  also  making  provisions  for  collecting  the  taxes  for  the  same  years 
on  other  property. 


Florida  Cent.,  etc.,  R.  Co.  t?.  Reynolds, 
(1902)  183  U.  S.  474,  22  S.  Ct.  176,  46 
U.  S.  (L.  ed.)  283.  See  also  Pennsyl- 
vania Tunnel,  etc.,  R.  Co.  v.  Hendrick- 
son,  (1915)   87  N.  J.  L.  239,  93  Atl.  580. 

An  Act  authorizing  the  attorney -general 
to  institute  suits  to  recover  back  taxes 
due  from  corporations  and  providing 
"  that  this  act  shall  be  construed  as  retro- 
spective as  well  as  prospective  in  opera- 
tion," is  a  proper  exercise  to  the  state's 
right  of  taxation,  and  not  in  violation  of 
the  Federal  Constitution,  as  denying  to 
corporations  equal  protection  of  the  laws. 
State  t\  Kansas  City,  etc.,  Bridge  Co., 
(1914)   117  Ark.  606,  174  S.  W.  248. 

An  Act  in  Kentucky  making  it  the  duty 
of  an  owner  or  claimant  of  land  to  pay 
all  the  taxes  which  have  been  or  should 
have  been  assessed  against  him  as  of  the 
years  1901-1905,  inclusive,  and  providing 
that  failure  to  list  for  assessment  or  fail- 
.  ure  to  pay  the  taxes  charged  for  any  of 


such  years  shall  be  cause  for  forfeiture 
to  the  commonwealth  of  his  title,  which 
cause  shall  be  extinguished  if  the  owner 
shall  cause  the  land  to  be  assessed  for 
taxation  before  March.  1,  1907,  has  been 
held  not  to  deny  to  some  persons  equal 
protection  of  the  law.  Kentucky  Union 
Co.  t\  Com.,  (1908)  128  Ky.  610,  108 
S.  W.  931,  110  S.  W.  398. 

A  Mississippi  statute,  which  provided 
for  the  assessment  by  railroad  commis- 
sioners of  the  property  of  railroads  for 
back  taxes,  which  commissioners  were  not 
authorized  to  assess  property  of  other 
kind 8,  and  there  being  no  provision  made 
for  an  appeal  from  the  decision  of  the 
commissioners,  was  held  to  be  constitu- 
tional. Yazoo,  etc.,  R.  Co.  t?.  Adams, 
(1900)  77  Miss.  764,  25  So.  355,  the  court 
saying:  "All  railroad  property  is  dealt 
with  alike.  There  is  no  discrimination 
between  railroads."  Affirmed  on  other 
grounds,  (1901)  180  U.  S.  26,  21  S.  Ct. 
282,  45  U.  S.  (L.  ed.)  408. 
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(3)  Discriminating  Between  Residents  and.  Nonresidents' — (a)  Re- 
quiring Residence  for  a  Term  as  Condition  to  Obtaining  License. —  A  charter  of 
a  city  prohibiting  the  granting  of  a  license  to  run  a  stationary  engine  to 
any  applicant  unless  he  shall  have  been  a  resident  of  the  city  for  three 
years  previous  to  the  time  of  applying  therefor,  is  invalid  as  to  one  who 
has  a  license  as  a  marine  engineer. 

Williams  t\  McCartan,  (1914)  212  Fed.  346. 

(b)  Notices  to  Residents  and  Nonresidents.— A  statute  relating  to  proceed- 
ings to  enforce  the  collection  of  taxes  due  on  land,  which  requires  twenty 
days'  notice  to  be  given  to  a  resident  while  four  weeks'  notice  is  required 
to  be  given  to  a  nonresident,  does  not  discriminate  against  nonresidents. 

Johnson  v.  Hunter,  (1004)   127  Fed.  222. 

(c)  Discriminating  Between  Domestic  and  Foreign  Corporations. —  A  foreign 
corporation  which  has  come  into  a  state  in  compliance  with  its  laws,  and 
has  therein  acquired  property  of  a  fixed  and  permanent  nature,  cannot 
be  made  liable  to  a  new  and  additional  franchise  tax  for  the  privilege  of 
doing  business  within  the  state,  which  tax  is  not  imposed  upon  domestic 
corporations  doing  business  in  the  state  of  the  same  character  as  that  in 
which  the  foreign  corporation  is  itself  engaged. 

Southern  R.  Co.  v.  Greene,  (1910)  216  58  U.  S.  (L.  ed.)  127,  sustaining  a  state 
U.  S.  400,  30  S.  Ct.  287,'  54  U.  S.  (L.  ed.)  statute  imposing  a  tax  on  a  foreign  cor- 
536.  poration  for  the  privilege  of  doing  business 

therein  as  applied  to  foreign  corporations 

Compare  Baltic  Min.  Go.  r.  Massachu-  which  have  not  acquired  any  permanent 
setts,  (1913)   231  U.  S.  68,  34  S.  Ct.  15,      property  within  the  state. 

(d)  Exempting  Resident  Brewers. — A  municipal  ordinance,  which,  as  con- 
strued, exempts  brewers  manufacturing  within  the  city  from  payment  of 
a  license  while  imposing  a  tax  upon  nonresidents,  is  not  void  for 
discrimination. 

Duluth  Brewing,  etc.,  Co.  t?.  Superior,  (1903)    123  Fed.  357. 

(e)  Exempting  Residents  from  Peddler's  Tax.—  A  statute  providing  for  the 
payment  of  a  peddler's  license  tax  which  makes  a  discrimination  by  which 
a  resident,  in  a  city  or  town  in  which  he  pays  taxes  upon  his  stock  in  trade 
and  is  qualified  to  vote,  is  not  required  to  pay  a  license  fee  for  the  city  or 
town,  is  invalid. 

Gleason  v.  Northwestern  Mut.  I*  Ins.  Co.,  (1907)   189  N.  Y.  100,  81  N.  E.  777. 

(f)  Exempting  Nonresidents  from  Tax  on  Vehicles. — An  ordinance  which 
imposes  a  tax  on  vehicles  is  not  void  because  of  a  failure  to  provide  for  the 
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taxation  of  all  vehicles  belonging  to  nonresidents  who  habitually  use  the 

streets. 

Kersey  v.  Terre  Haute,  (1903)  161  Ind.  have  been  an  attempt,  in  the  ordinance 
471,  68  N.  E.  1027,  the  court  saying:  under  consideration,  to  subject  certain 
"  Nonresidents,  as  a  class,  it  may  be  pre-  vehicles  of  nonresidents  to  a  tax,  and  aa 
sumed,  use  the  streets  of  the  city  less  than  to  the  untaxed  vehicles  of  nonresidents, 
residents;  some  nonresidents  use  such  we  think  that  the  difficulty  of  classifying 
streets  much  less  than  other  nonresidents,  them  on  a  reasonably  just  and  equal  basia 
and  the  extent  of  the  user  of  such  streets  afforded  a  sufficient  reason,  in  the  discre- 
by  nonresidents  must,  in  the  nature  of  tion  of  the  council,  for  the  omission  corn- 
things,  be  ever  varying.     There  seems  to  plained  of." 

(4)  Discriminating  Between  Refiners  of  Own  Production  and  General 
Refiners. —  A  state  constitution  which  classifies  refiners  of  sugar,  for  the 
purpose  of  taxation,  into  those  who  refine  the  production  of  their  own  plan- 
tations and  those  who  engage  in  the  general  refining  business  and  refine 
sugars  purchased  by  themselves  or  put  in  their  hands  by  others  for  that 
purpose,  imposing  a  tax  on  the  latter  class,  does  not  deny  to  persons  or  cor- 
porations engaged  in  the  general  refining  business  the  equal  protection 
of  the  laws. 

American  Sugar  Refining  Go.  v.  Louisiana,  (1900)  170  U.  &  96,  21  S.  Ct.  43,  46 
U.  S.  (L.  ed.)   102,  affirming  (1S99)    51  La.  Ann.  562,  25  So.  447. 

(5)  Discriminating  Between  Warehouses  On  and  Off  Railroads. —  A  state 

statute  requiring  a  license  from  the  owners  of  elevators  and  warehouses 

situated  on  the  right  of  way  of  a  railroad  at  one  of  its  stations  or  sidings, 

other  than  at  terminal  points,  does  not  deny  the  equal  protection  of  the 

laws  by  reason  of  its  nonapplication  to  those  who  own  or  operate  elevators 

not  situate  on  the  right  of  way  of  a  railroad. 

W.  W.  Cargill  Co.  v.  Minnesota,  (1001)  1«0  U.  S.  466,  21  S.  Ct.  423,  45  IT.  S.  (L.  ed.) 
619,  affirming  State  0.  W.  W.  Cargill  Co.,  (1899)   77  Minn.  223,  70  N.  W.  962. 

(6)  Method  of  Assessment  and  Collection— (*)  As  Between  Resident 
and  Nonresident  Stockholders.—  State  legislation  in  respect  to  the  taxation 
of  shares  of  stock  in  a  local  corporation  held  by  nonresidents,  by  which 
the  nonresident  pays  a  certain  tax  direct  to  the  state  and  the  resident  pays 
the  local  tax,  is  not  in  conflict  with  this  clause,  though  in  a  given  year  the 
actual  workings  of  the  system  may  result  in  a  larger  burden  on  the  non- 
resident. "  We  can  only  consider  the  legislation  that  has  been  had,  and 
determine  whether  or  no  its  necessary  operation  results  in  an  unjust  dis- 
crimination between  the  parties  charged  with  its  burdens.  It  is  enough 
that  the  state  has  secured  a  reasonably  fair  distribution  of  burdens,  and 
that  no  intentional  discrimination  has  been  made  against  nonresidents." 

Traveler's     Ins.     Co.     v.     Connecticut,  47  Ati.  299,  57  L.  R.  A.  4S1.     See  also 

(1902)    185  U.  S.  371,  22  S.  Ct.  673,  46  State  v.   Traveler's  Ins.   Co.,    (1898)    70 

U.    S.    (L.    ed.)    949,    affirming   State   v.  Conn.  590,  40  AtL  465,  66  Am.  St  Rep. 

Traveler's  Ins.  Co.,   (1900)   73  Conn.  256,  138. 


Amend.  XIV,  sec.  1]  CONSTITUTION  1063 

t 

(b)  As  Between  Domestic  and  Foreign  Corporations. —  Taxation  by  a  state 
of  the  property  of  domestic  corporations  and  of  the  shares  of  stock  of  like 
foreign  corporations  held  in  the  state,  does  not  deny  to  resident  owners 
of  stock  of  foreign  corporations  the  equal  protection  of  the  laws. 

Darnell  r.  Indiana,   (1912)  226  U.  S.  390,  33  S.  Ct.  120,  67  U.  S.   (L.  ed.)   267. 

(c)  Different  Methods  for  Corporations  and  Individuals. —  The  mere  fact  that 
a  state  law  gives  the  assessors  in  the  case  of  a  corporation  two  chances  to 
arrive  at  the  correct  valuation  of  their  real  estate  when  they  have  but  one 
in  the  case  of  individuals,  cannot  be  held  to  be  a  denial  to  the  corporations 
of  the  equal  protection  of  the  law  so  long  as  the  real  estate  of  the  individual 
is  in  faet  generally  assessed  at  its  full  value.  To  raise  such  a  question  it  is 
necessary  to  allege  and  prove,  as  a  fact,  that  there  was  habitual  violation 
of  law  by  undervaluation. 

New  York  r.  Barker,  (1900)   179  U.  S.  of  the  same  character,  and  which  possess 

284,   21    S.   Ct.    121,  45  U.   S.    (L.   ed.)  the  same  rights  and  privileges,  may  be 

190,  affirming   (1899)    158  K.  Y.  709,  53  assessed  in  the  same  manner  and  by  the 

K.  £.  1130.  same  tribunal,  and  that  the  property  oi 

individuals  and  other  corporations  may  be 

It  is  competent,  and  not  in  conflict  with  assessed    by    other    officers    at    different 

the  United   States  Constitution,  for  the  times.     Central  Iowa  R.  Co.   v.  Wright 

state  to  provide  that  any  particular  class  County,  (1885)  67  la.  199,  25  N.  W.  128. 
of  property  belonging  to  all  corporations 

Favoring  individuals  in  matter  of  hearing.— A  statute  which  allows  an 

ordinary  taxpayer,  not  merely  one  hearing  before  the  county  officials,  but 

also  a  right  of  appeal  with  a  second  hearing  before  the  state  board,  while 

only  one  hearing  before  the  latter  board  is  given  to  railroad  companies 

in  respect  to  their  property,  does  not  deny  the  equal  protection  of  the  laws. 

The  power  of  the  state  to  make  classifications  in  judicial  or  administrative 

proceedings  carries  with  it  the  right  to  make  such  a  classification  as  will 

give  to  parties  belonging  to  one  class  two  hearings  before  their  rights  are 

finally  determined,  and  to  parties  belonging  to  a  different  class  only  a  single 

hearing. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  Ind.  625,  33  N.  E.  432.  See  also  Cleve- 
(1894)  154  U.  8.  427,  14  S.  Ct.  1114,  38  land,  etc.,  R.  Co.  v.  Backus,  (1892)  133 
U.  S.  (L.  ed.)   1031,  affirming  (1892)  133      Ind.  513,  83  N.  EL  421,  12  L.  R.  A.  729. 

By  state  board  and  county  officials. —  Legislation  providing  for  the  assess- 
ment of  railroad  property  by  a  state  board  while  all  other  property  in  the 
state  is  assessed  by  county  officials  is  not  repugnant  to  this  provision. 

Pittsburgh,  etc.,  R.  Co.  v.  Backus,  Ind.  625,  33  N.  E.  432.  See  also  Cleve- 
(1894)  154  U.  S.  425,  14  S.  Ct  1114,  38  land,  etc.,  R.  Co.  v.  Backus,  (1892)  133 
U.  S.  (L.  ed.)   1031,  affirming  (1892)  133       Ind.  513,  33  N.  E.  421,  12  L.  R.  A.  729. 

(d)  Distinct  Mode  of  Valuing  Railroad  Property. —  A  state  system  of  taxa- 
tion by  which  railroad  property,  though  called  real  estate,  is  classed  by 
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itself  4s  distinct  from  other  real  estate,  such  as  farms  and  city  lots,  and 
subjected  to  different  means  and  methods  for  ascertaining  its  value  for 
purposes  of  taxation,  and  differing  as  well  from  those  applied  to  the  prop- 
erty of  corporations  chartered  for  other  purposes,  such  as  bridge,  mining, 
street  railway,  manufacturing,  gas,  and  water  companies,  does  not  deny 
to  railroads  the  equal  protection  of  the  law.  The  right  to  classify  railroad 
property,  as  a  separate  class,  for  purposes  of  taxation,  grows  out  of  the 
inherent  nature  pf  the  property,  and  the  discretion  vested  by  the  constitu- 
tion of  the  state  in  its  legislature,  and  necessarily  involves  the  right,  on  its 
part,  to  devise  and  carry  into  effect  a  distinct  scheme,  with  different  tri- 
bunals, in  the  proceeding  to  value  it.  If  such  a  scheme  is  due  process  of 
law,  the  details  in  which  it  differs  from  the  mode  of  valuing  other  descrip- 
tions and  classes  of  property  cannot  be  considered  as  a  denial  of  the  equal 
protection  of  the  laws. 


Kentucky  R.  Tax  Cases,  (1885)  115 
U.  S.  336,  6  S.  Ct.  57,  29  U.  S.  (L.  ed.) 
414.  See  also  Owensboro,  etc.,  R.  Co.,  v. 
Daviess  County,  (Ky.  1887)  3  S.  W.  164. 

It  is  not  only  competent,  but  necessary 
in  any  justly  framed  system  of  taxation, 
to  provide  for  different  modes  of  taxing 
property,  according  to  the  different  nature 
of  the  property  so  long  as  all  property  of 
the  same  nature  and  class '  is  dealt  with 
alike.  It  is  nothing  more  than  a  classifi- 
cation of  property  according  to  its  nature 
and  usee,  and  dealing  with  it  according 
to  its  revenue-bearing  duties,  accordingly 
as  all  property  of  that  class  is  dealt  with. 
Uniformity  and  equality  of  taxation  as 
to  the  mere  mode  of  imposing  taxes,  are 
not  violated  by  putting  all  railroad  prop- 
erty, on  account  of  its  nature  and  uses, 


and  the  difficulties  attending  its  proper 
assessment  for  taxation,  in  one  class,  and 
assessing  it  according  to  a  special  mode 
provided  therefor  by  the  legislature,  so 
long  as  all  raijroads  are  dealt  with  alike, 
and  there  is,  consequently,  no  discrimina- 
tion between  those  in  that  class.  Yazoo, 
etc.,  R.  Co.  v.  Adams,  (1900)  77  Miss. 
764,  25  So.  355,  affirmed  on  other  grounds, 
(1901)  180  U.  S.  26,  21  S.  Ct.  282,  45 
U.  S.  (L.  ed.)  408. 

Assessment  of  railroads  annually. — The 
provision  of  the  Iowa  Code  for  the  assess- 
ment of  railroads  yearly,  while  the  assess- 
ment of  real  estate  is  every  alternate 
year  only,  was  held  not  to  be  unconstitu- 
tional as  a  discrimination  against  rail- 
roads. Central  Iowa  R.  Co.  r.  Wright 
County,  (1885)  67  la.  199,  25  N.  W.  128. 


The  action  of  a  state  board  of  equalization  in  assessing  the  franchises  and 
other  property  of  certain  companies  at  a  different  rate  and  by  a  different 
method  from  that  which  had  been  employed  by  the  board  for  other  cor- 
porations of  the  same  class  for  that  year,  resulting  in  an  enormous  dis- 
parity and  discrimination  between  the  various  assessments  upon  the  cor- 
porations, is  a  denial  of  the  equal  protection  of  the  laws. 


Raymond  v.  Chicago  Union  Traction 
Co.,  (1907)  207  U.  S.  20,  28  S.  Ct.  7,  62 
U.  S.    (L.  ed.)    78,   12  Ann.  Cas.   757. 

An  attempt  to  make  a  railroad  com- 
pany pay  on  a  one  hundred  per  cent, 
valuation  when  the  bulk  of  the  taxpayers 
pay  on  not  exceeding  an  eighty  per  cent, 
valuation,  was  considered  sufficient  to 
require  that  the  court  should  intervene. 


"  Particularly  is  this  so  when  it  is  con- 
sidered that  there  is  a  possibility,  at  least, 
that  the  valuation  of  its  intangible  prop- 
erty may  include  the  skill  and  efficiency 
with  which  its  affairs  are  managed,  and 
the  personalty  of  individuals  not  subject 
to  equalization  largely  escapes  taxation 
at  all."  Louisville,  etc.,  R.  Co.  0.  Coul- 
ter,   (1903)    131  Fed.  312. 
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(e)  Distinct  Mode  of  Valuing  Bank  Stock. —  A  tax  imposed  by  a  municipal 
corporation  on  shares  of  stock  in  national  banks  under  a  statute  which  pro- 
vides that  such  property  shall  be  assessed  to  the  owners  thereof  in  the  cities 
or  towns  where  such  banks  are  located,  and  not  elsewhere,  in  the  assess- 
ment of  all  state,  county,  and  town  taxes  imposed  and  levied  in  such  place, 
and  shall  be.  assessed  at  its  fair  cash  value  at  the  same  rate,  and  not  greater 
than  that  at  which  other  moneyed  capital  in  the  hands  of  citizens,  and 
subject  to  taxes,  is  by  law  assessed,  does  not  deny  to  banks  the  equal  pro- 
tection of  laws  if  the  rate  upon  the  bank  shares  is  the  same  as  the  rate 
upon  moneyed  capital  in  the  hands  of  individual  citizens  in  a  town  or  city 
where  a  bank  is  located. 

Redemption  Bank  v.  Boston,  (1889)  1£5  U.  S.  60,  8  a  Ct  772,  31  U.  S.  (L.  ed.)  689. 

(f)  Collection  by  Distress  and  Seizure  of  Person. —  Collection  of  a  tax  by 
distress  and  seizure  of  the  person  does  not  deny  to  any  one  the  equal  pro- 
tection of  the  law  when  the  law  of  the  state  gives  opportunity  for  objection 
before  the  tax  commissioner,  and  if  dissatisfied  with  the  final  action  of  the 
commissioner  the  party' may  have  that  action  reviewed  by  certiorari,  and 
the  law  operates  alike  on  all  persons  and  property  similarly  situated. 

Palmer  v.  McMahon,  (1890)    133  U.  S.  than  three  hundred  dollars  of  the  equal 

669,  10  S.  Ct.  324,  93  U.  S.  (L.  ed.)  772.  protection  of  the  laws,  although  where 

the  amount  is  more  than  that  sum  there 

Summary  process  for  taxes  within  car-  must  be  a  regular  action  in  court  for  its 

tain   amount. — A   summary   process   pro-  collection.     This  is  only  a  reasonable  ex- 

vided  by  a  Nevada  statute  for  the  sale  of  ercise  by  the  legislature  of  the  right  to 

property  for  delinquent  taxes  amounting  classify  the  taxpayers.    Sawyer  V.  Dooley, 

to  less  than  three  hundred  dollars,  was  (1893)  21  Nev.  390,  32  Pac  437. 
held  not  to  deprive  a  person  owing  less 

(7)  Exemption  from  Taxation — (a)  In  General— If  a  state  deem  it  for 
the  best  interests  of  its  people  to  encourage  the  building  of  railroads  by 
exempting  their  property  from  taxation,  such  exemption  could  not  be 
adjudged  in  conflict  with  the  Fourteenth  Amendment,  even  though  thereby 
the  burden  of  taxation  upon  other  property  in  the  state  be  largely  increased. 
And,  conversely,  if  the  state  subject  railroads  to  taxation,  while  exempting 
some  other  class  of  property,  there  is  nothing  in  this  amendment  to  over- 
throw its  action.  The  mere  fact  that  such  legislation  may  operate  with 
harshness  is  not  of  itself  sufficient  to  justify  the  court  in  declaring  it  uncon- 
stitutional. These  matters  of  classification  are  of  state  policy,  to  be  deter- 
mined by  the  state,  and  the  federal  government  is  not  charged  with  the 
duty  of  supervising  its  action. 

Florida  Cent.,  etc.,  R.  Co.  v.  Reynolds,  Exempting  railroad   land  grants   from 

(1902)  183  U.  S.  480,  22  S.  Ct.  176,  46  U.  taxation.— A  North  Dakota  statute  pro- 

S.    (L.  ed.)    283.     See  also  Pennsylvania  viding  that,  in  lieu  of  all  other  taxation 

Tunnel,  etc.,  R.  Co.  v.  Hendrickson,  (1915)  upon  the  property  of  railroad  companies, 

87  N.  J.  L.  239,  93  Atl.  589.  there  should  thereafter  be  paid  a  certain 
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percentage  of  the  gross  earnings  of  such  legislature  has  the  power  to  create  exemp- 
railroad  companies,   and  thus  exempting  tions  in  reference  to  certain  kinds  of  prop- 
lands   granted    under    Acts    of    Congress,  erty.    Simpson    v.    Hopkins,     (1896)     82 
does  not  deny. to  others,  paying  taxes  on  Md.  478,  33  Atl.  714. 
land,   the  equal   protection   of   the   laws. 

Northern  Pac.  R.  Co.  t>.  Barnes,  (1892)  A  territorial  statute  exempting  from  in- 
2  N.  D.  310,  51  N.  W.  386,  followed  by  come  tax  private  schools,  colleges,  coin- 
Northern  Pac.  R.  Co.  v.  Barnes,  (1892)  mercial  colleges,  fraternal  benefit  so- 
2  N.  D.  395,  51  N.  W.  786;  Northern  cieties,  and  fire,  life,  and  marine  insnr- 
Pac.  R.  Co.  v.  Strong,  (1892)  2  N.  D.  ance  companies,  was  held  not  to  be  an  un- 
395,  51  N.  W.  787;  Northern  Pac.  R.  Co.  lawful  discrimination.  Peacock  i?.  Pratt, 
t?.  Brewer,  (1892)  2  N.  D.  396,  51  N.  W.  (1903)  121  Fed.  775. 
787;    Northern   Pac.   R.   Co.  v.  Treasler, 

(1892)   2  N.  D.  397,  51  N.  W.  787.  Exempting  street  cars  and  automobiles. 

— It  is  too  plain  to  need  elaboration  that 

Exempting  certain  mortgages. — A  stat-  in  the  exercise  of  the  power  of  classifi- 

nte  which  subjects  the  bonds  of  a  corpo-  cation  the  city  council  is  authorized  to 

ration  secured  by  mortgage  upon  property  exclude  from  its  scheme  of  taxation  elec- 

within  the  state  to  taxation  in  the  hands  trie  street  cars  and  automobiles.    Kersey 

of   resident   holders,   and   exempts   mort-  t;.  Terre  Haute,  (1903)    161  Ind.  471,  68 

gages  held  by  individuals  and  the  mort-  N.   K.   1027,  the  court  saying:      "These 

gage  debts,  and  mortgages  of  building  as-  vehicles  were  perhaps  omitted  because  the 

sociations  and  bonds  of  corporations  not  common  council  concluded  that  their  use 

bearing  interest,  is  not  unconstitutional  did  not  cause  any  substantial  wear  upon 

as   creating   a   discrimination,   since   the  the  pavements." 

(b)  Exempting  Small  Telephone  Lines.— A  statute  assessing  the  property 
of  telephone  companies  on  an  ad  valorem  basis  does  not  deny  the  equal 
protection  of  the  laws  because  of  a  proviso  "  That  the  property  of  tele- 
graph and  telephone  companies  whose  gross  receipts  within  this  state,  for 
the  year  ending  June  30,  did  not  exceed  $500,  shall  be  exempt  from  taxa- 
tion/' as  such  are  usually  rural  or  roadway  lines  co-operatively  owned 
and  operated. 

Citizens  Telephone  Co.  ».  Fuller,    (1913)   229  U.  8.  322,  38  S.  Ct.  883,  57  U.  S. 

(L.  ed.)   1206. 

(c)  Exempting  Manufacturing  and  Mining  Companies. —  A.  statute  providing 
that  "  every  corporation,  joint  stock  company,  or  association  whatever, 
now  or  hereafter  incorporated,  organized,  or  formed  under,  by,  or  pursuant 
to  law  in  this  state,  or  in  any  other  state  or  country  and  doing  business  in 
this  state,  except  only  *  *  *  manufacturing  or  mining  corporations 
or  companies  wholly  engaged  in  carrying  on  manufacture  or  mining  ores 
within  this  state,  *  *  *  shall  be  liable  to  and  shall  pay  a  tax  as  a  tax 
upon  its  franchise  or  business  into  the  state  treasury  annually,  to  be  com- 
puted as  follows,' '  does  not  deny  to  a  foreign  corporation  manufacturing 
goods  wholly  outside  the  state  of  New  York  and  sending  them  there  for 
sale  the  equal  protection  of  the  laws.  The  tax  is  prescribed  as  well  for 
New  York  corporations  as  for  those  of  other  states,  and  the  exemption  is 
not  restricted  to  New  York  corporations,  but  includes  corporations  of  other 
states  as  well,  when  wholly  engaged  in  manufacturing  within  the  state. 

New  York  v.  Roberts,  (1898)   171  U.  S.  A  state  tax  law  applicable  to  "every 

658,  19  S.  Ct.  58,  43  U.  S.   (L.  ed.)   323,      person,  firm,  company  or  corporation  en* 
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gaged  in  the  business  of  a  merchant,"  does  manufacturers  taxed  on  capital  by  this 

not  deny  the  equal  protection  of  the  laws  state  who  offer  for  sale  at  the  place  of 

to   a  foreign   manufacturing   corporation  manufacture,  goods,  wares,  and  merchan- 

selling  its  products  within  the  state  as  a  dise  manufactured   by   them."      Com.   v. 

merchant   because   of    a  proviso   that   it  Armour,    (1916)    118  Va.  242,  87   S.   E. 

shall    not  be   construed   as   applying  to  610. 

(d)  Assessing  Property  of  Certain  Corporations  at  Less  than  Value.—  Denial 
of  the  equal  protection  of  the  laws  cannot  be  successfully  asserted  of  the 
action  of  a  state  board  of  equalization  assessing  the  property  of  railroad, 
bridge,  telephone,  telegraph,  and  express  companies  at  less  than  the  actual 
value,  when  the  judgment  of  the  board  is  final  under  the  state  law,  as  it 
is  in  the  power  of  the  state  to  grant  an  exemption  or  partial  exemption 
from  this  tax  and  substitute  another. 

Missouri  v.  Dockery,  (1903)   101  U.  8.  170,  24  S.  Ct.  53,  48  U.  S.   (L.  ed.)   133. 

(e)  Certain  Lands  Within  City  Limits. —  There  is  no  denial  of  the  equal 
protection  of  the  laws  to  a  bridge  company  by  the  imposition  of  a  municipal 
tax  on  its  property,  by  a  proviso  in  the  city's  charter  declaring  that  "  no 
land  embraced  within  the  city  limits,  and  outside  of  ten-acre  lots  as 
originally  laid  off,  shall  be  assessed  and  taxed  by  the  city  council,  unless 
the  same  is  divided  or  laid  out  into  lots  of  five  acres  or  less,  and  unless 
all  of  same  is  actually  used  and  devoted  to  farming  purposes." 

Henderson  Bridge  Co.  *.  Henderson,  (1&99)  173  U.  S.  620,  19  S.  Ct  877,  4$  U.  S. 
(L.  ed.)   823. 

(f )  Exemption  of  Union  or  Confederate  Soldiers. —  A  statute  which  exempts 
from  the  payment  of  any  license  for  carrying  on  any  business  within  the 
state,  all  soldiers  and  sailors  of  the  Confederate  States  who  enlisted  from 
the  state,  is  invalid  as  a  denial  of  the  equal  protection  of  the  laws. 

Laurens  v.  Anderson,   (1906)    75  S.  C.  question,  in  favor  of  persons  who  served 

62,  55  S.  E.  136,  9  Ann.  Cas.  1003,  117  m   the   war   of  the   rebellion,   and   were 

Am.  St.  Rep.  885.  honorably  discharged,  is  without  reason- 
able   ground    and    arbitrary,    having    no 

The   statutory   provisions   of  Vermont,  possible  connection  with  the  duties  of  the 

enacting   that    a    person   who   becomes    a  citizens   as   taxpayers,   and   their   exemp- 

peddler  without  a  license  in  force,  as  pro-  tion  from  the  payment  of  the  tax  therein 

vided,  shall  be  fined  not  more  than  three  required    of   others   exercising    the   same 

hundred  dollars   and  not  less  than  fifty  calling  is  pure  favoritism  and  a  denial  of 

dollars;  also  that  persons  resident  in  the  the  equal  protection  of  the  laws." 
state  who  served  as  soldiers  of  the  Union 

for  suppression  of  the  rebellion  in  the  An  Act  providing  that  "  any  person  en- 
southern  states,  and,  who  were  honorably  gaged  in  the  practice  of  law,  medicine, 
discharged,  are  exempt  from  payment  of  osteopathy,  dentistry  and  veterinary 
the  license  tax  under  a  provision  of  the  surgery  and  any  optician,  architect, 
law,  were  held  to  discriminate  unjustly  actuary,  public  accountant,  civil  engineer, 
in  favor  of  soldiers  and  against  other  mechanical  engineer,  or  electrical  engi- 
persons,  by  reason  of  which  the  const  it  u-  neer,  having  a  place  of  business  and 
tional  amendment  was  violated.  State  v.  charging  for  his  services  shall  pay  an 
Shedroi,  (1903)  75  Vt.  277,  54  Atl.  277,  annual  license  for  the  state  only  of  five 
98  Am.  St.  Rep.  825,  63  L.  R.  A.  179,  the  dollars;  provided  ex-Confederate  soldiers 
court  saying:  "We  think  it  clear  that  who  arc  entitled  to  practice  any  of  these 
the   discrimination  made   in   the  law  in  professions  in  Alabama  shall  not  be  re* 
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quired  to  pay  this  tax/'  is  violative  of       dise  varying  in  amount  according  to  the 
the    equality    clause    of    the    Fourteenth       kind  of  team  and  vehicle  used,  made  a 


Amendment   of  the   Federal   Constitution  class  of  Confederate  soldiers,  under  con- 

and   invalid,  wherein  it  exempts  ex-Con-  ditions   named   there   was   held   to   be   a 

federate     soldiers     from     the     operation  classification    clearly    repugnant    to    the 

thereof.     McLendon  v.  State,   (1912)    179  equal  protection  clause  of  the  Constitu- 

Ala.  54,  60  So.  392,  Ann.  Cas.  1915C  691.  tion,     and     therefore    void.       Adams    17. 

Standard  Oil  Co.,  (1910)  97  Misc.  879,  53 

Where    a    privilege    tax    statute    after  So.  692. 
imposing  taxes  on  peddlers  of  merchan- 

(8)  Forfeitures  of  Property  for  Nonpayment  of  Taxes  —  (a)  In  General 

—  A  statute  providing  for  the  forfeiture  of  certain  land  titles  to  the  state 

for  failure  to  list  and  pay  taxes  thereon  for  certain  specified  years,  does 

not,  because  of  the  fact  that  in  its  application  it  can  only  meet  conditions 

such  as  are  embraced  within  the  law  in  a  part  of  the  counties  of  the  state, 

deny  the  equal  protection  of  the  laws. 

Kentucky     Union     Co.     v.     Kentucky,  Pac.    1021,  as  to  the  validity  of  a  for- 

(1911)   219  U.  S.  140,  31  S.  Ct.  171,  55  feiture  statute  where  there  is  provided  is 

U.  S.  (L.  ed.)   137.    See  also  Chapman  v.  the  statute  a  right  to  redeem. 
Zohelein,    (1912)    19   Cal.   App.   132,   124 

(b)  Exemption  from  Forfeiture  of  Tracts  Less  than  Certain  Sise. —  A  pro- 
vision of  a  state  constitution  exempting  tracts  of  less  than  one  thousand 
acres  from  forfeiture  by  reason  of  the  owner  not  having  been  placed  or 
caused  to  be  placed  during  five  consecutive  years  on  the  proper  land  book 
for  taxation,  does  not  amount  to  a  denial  to  citizens  or  landowners  owning 
tracts  containing  one  thousand  acres  or  more,  of  the  equal  protection  of 
the  law. 

King  v.  Mullins,  (1898)   171  U.  S.  436,  boundary  could  be  readily  ascertained  for 

18   S.   Ct.   925,   43   U.   S.    (L.   ed.)    214,  purposes  of  assessment  and  taxation.    We 

wherein  the  court  said :     "  The  evil   in-  can  well  understand  why  one  policy  could 

tended  to  be  remedied  by  the  constitution  be   properly   adopted    aa  to   large   tracts 

and  laws  of  West  Virginia  was  the  per-  which  the  necessities  of  the  public  revenue 

sistent    failure   of    those   who   owned    or  did  not   require  to  be  prescribed   as   to 

claimed    to   own    large    tracts    of    lands,  small   tracts."     See   also   King   v.    West 

patented  in  the  last  century,  or  early  in  Virginia,   (1910)   218  U.  S.  92,  30  S.  Ct. 

the  present  century,  to  put  them  on  the  225,  54  U.  S.  (L.  ed.)  396.    But  see  King 

land     books,     so    that    the    extent    and  v.  Hatfield,  (1900)   130  Fed.  564,  wherein 

boundaries  of  such  tracts  could  be  easily  it  was  held  that  the  provision  makes  an 

ascertained  by   the  officers   charged   with  unreasonable    classification    and    discrim- 

the  duty  of  assessing  and  collecting  taxes.  ination,  and  the  case  was  remanded  (1902) 

Where   the   tract   was   a   small    one,   the  184  U.  S.  162,  22  S.  Ct.  1477,  46  U.  S. 

probability    was    that    it    was    actually  (L.  ed.)   481,  for  alleged  improper  prac- 

occupied  by  some  one,  and  its  extent  or  tice  in  bringing  the  action. 

(9)  Penalty  for  Nonpayment  Against  Certain  Companies. —  A  statute 
providing  for  the  taxation  of  telegraph,  telephone,  and  sleeping-car  com- 
panies does  not  deny  to  them  the  equal  protection  of  the  law  by  a  provision 
that,  on  failure  to  pay  taxes  assessed,  the  judgment  in  an  action  brought 
for  their  recovery  shall  include  a  penalty  of  fifty  per  cent,  of  the  amount 
of  taxes  so  assessed  and  unpaid. 

Western  Union  Tel.  Co.  v.  Indiana,  (1897)  165  U.  a  304,  17  S.  Ct.  345,  41  U.  6. 
(L.  ed.)   725. 
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(10)  Assessments  for  Local  Improvements — (a)  In  General. — A  state 
statute  authorizing  the  cost  of  improvement  of  streets  and  other  ways  to 
be  assessed  against  the  owners  of  lots,  and  giving  a  lien  thereon  for  such 
assessments,  subjecting  the  power  vested  in  the  local  government  to  the 
supervision  of  the  courts  where  the  particular  facts  in  each  case  could  be 
examined  and  the  controversies  determined  by  those  rules  and  principles 
which  have  always  governed  courts  in  dealing  with  questions  of  assessment 
and  taxation,  does  not  deny  to  the  owners  of  such  lands  the  equal  pro- 
tection of  the  law. 


Walston  v.  Nevin,  (1888)  128  U.  S. 
581,  9  S.  Ct.  192,  32  U.  S.  (L.  ed.)  544, 
affirming  (1887)  86  Ky.  492,  5  S.  W. 
546.  See  also  Clute  v.  Turner,  (1909) 
157  Cal.  73,  106  Pac.  240. 

General  laws  for  the  drainage  of  large 
tracts  of  swamp  or  low  lands  upon  pro- 
ceedings instituted  by  some  of  the  pro- 
prietors of  the  land  to  compel  all  to  com 
tribute  to  the  expense  of  their  drainage, 
do  not  deny  to  the  owners  the  equal  pro- 
tection of  the  law,  as  the  statute  is 
applicable  to  all  lands  of  the  same  kind. 
Wurts  v.  Hoagland,  (1885)  114  U.  S. 
614,  5  S.  Ct.  1086,  29  U.  S.  (L.  ed.) 
229. 

A  statute  providing  for  the  organiza- 
tion of  drainage  and  conservation  dis- 
tricts, and  in  which  provision  is  made  for 
assessments  based  on  benefits  and  burdens, 
does  not  deny  the  equal  protection  of  the 
laws.  Miami  County  v.  Dayton,  (1915) 
92  Ohio  St.  216,  110  N.  £.  726. 

A  drainage  act  which  provides  that  the 
assessment  shall  be  levied  at  one  time,  and 
when  levied  and  certified  shall  be  payable 
at  the  office  of  the  county  treasurer,  and 
that  an  owner  who  makes  no  objection 
of  illegality  or  irregularity  as  to  the 
assessment  may  pay  the  tax  in  instal- 
ments, does  not  deny  the  equal  protection 
of  the  laws.  Sisson  v.  Buena  Vista  County, 
(1905)  128  la.  442,  104  N.  W.  454,  70 
L.  K.  A.  440. 

Upon  a  linear  foot  basis. — An  assess- 
ment of  an  apportionment  warrant  for 
street  improvements  upon  a  linear  foot 
basis  is  not  unconstitutional.  Augusta  v. 
Taylor,  (Ky.  1901)  65  S.  W.  837. 

On  property  benefited. — A  statute  of 
California  which  authorizes  the  board  of 
supervisors  of  a  city  to  determine  the  part 
of  the  city  which  will  be  benefited  by  the 
widening  of  a  street,  and  to  assess  the 
expense  upon  the  specific  portion  of  the 
city  determined  to  be  benefited,  was  held 
to  be  constitutional.  Piper's  Appeal, 
(1867)  32  Cal.  580. 


A  statute  which  authorises  the  assess- 
ment of  property  for  a  local  improvement, 
to  be  limited  to  the  benefit  resulting  from 
the  improvement  and  with  a  further  lim- 
itation that  the  amount  of  the  assessment 
shall  not  exceed  twenty-five  per  cent,  of 
the  assessed  valuation  of  the  property, 
.does  not  deny  to  any  of  the  property 
owners  the  equal  protection  of  the  laws. 
Williams  v.  St.  Paul,  (1913)  123  Minn. 
1,  142  N.  W.  886. 

The  owners  of  back-lying  property  are 
not  denied  the  equal  protection  of  the  law 
if  they  have  sucn  notice  and  opportunity 
to  be  heard  as  is  accorded  to  the  owners 
of  property  abutting  on  the  improvement. 
Cleveland,  etc.,  R.  Co.  t?.  Porter,  (1908) 
210  U.  S.  177,  28  S.  Ct.  647,  52  U.  S. 
(L.  ed.)   1012. 

Without  regard  to  benefits. — An  In- 
diana statute  providing  that  the  entire 
cost  of  a  street  improvement,  except  for 
street  and  alley  crossings,  shall  be  as- 
sessed against  the  abutting  property  by 
the  frontage  measurement,  without  any 
regard  to  the  special  benefits  received  by 
it,  and  providing  for  no  notice  and  hear- 
ing to  ascertain  and  determine  the  actual 
benefits  specially  received  by  the  land- 
owner by  reason  of  such  improvement, 
but  the  only  notice  and  hearing  provided 
for  is  one  to  revise  and  correct  the  report 
and  estimate  of  the  engineer,  so  as  to 
make  it  conformable  to  the  basis  of  as- 
sessment prescribed  in  the  statute,  is  a 
denial  of  the  equal  protection  of  the 
law.  Charles  v.  Marion,  (1900)  100  Fed. 
539,  (1899)  98  Fed.  166. 

A  Missouri  statute  authorising  the  ap- 
portionment of  the  costs  of  repaving  a 
street  in  cities  of  the  third  class  on  blocks 
and  lots  abutting  thereon  according  to  the 
front  foot,  without  regard  to  the  ques- 
tion of  fact  whether  or  not  the  given 
parcel  of  land  is  benefited  thereby  to  the 
extent  of  the  assessment,  and  without  af- 
fording the  property  owner  an  oppor- 
tunity to  question  the  existence  of  such 
benefit,  is  in  contravention  of  this  amend- 
ment ijo  the  Federal  Constitution,  and  U 
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therefore     void.       Fay     V.     Springfield,      did  not  limit  the  amount  of  the  special 
(1899)   94  Fed.  409.  *         tax  to  the  special  benefits  received.    Job 

v.  Alton,    (1901)    189   111.  256,  59  N.  E. 
The  Illinois  Sidewalk  Act  of  1875  was      622,  82  Am.  St.  Rep.  448. 
held  not  to  be  unconstitutional  because  it 

(b)  Giving  Residents  Privilege  of  Protesting  Against  Improvements.— A  state 
statute,  making  tax  bills  levied  to  pay  the  contract  price  for  local  improve- 
ments a  lien  upon  the  real  estate,  and  providing  that  if  a  majority  of  the 
resident  owners  of  the  property  liable  to  taxation  therefor  shall  file  with 
the  city  clerk  a  protest  against  such  improvement,  the  improvement  is  not 
to  be  made,  which  privilege  of  protest  is  not  given  to  nonresident  owners, 
is  not  such  a  discrimination  against  the  nonresident  owners  as  to  constitute 
a  denial  to  them  of  the  equal  protection  of  the  law. 

Field   v.    Barber   Asphalt   Paving   Co.,  test  promptly  if  the  means  employed  are 

(1904)    194  U.  S.  620,  24  S.  Ct.  784,  48  objectionable,   place    them    on   a   distinct 

U.  S.    (L.  ed.)    1142,  wherein  the  court  footing   from   the  nonresidents   whom  it 

said:      "The    alleged    discrimination    is  may  be  difficult  to  reach.     Furthermore, 

certainly  not  an  arbitrary  one;  the  pres-  there  is  no  discrimination  among  prop- 

ence  within  the  city  of  the  resident  prop-  erty  owners  in  taxing  for  the  improve- 

erty  owners,  their  direct  interest  in  the  ment.     When  the  assessment  is  made  it 

subject-matter,  and  their  ability  to  pro-  operates  upon  all. alike." 


(c)  New  Assessment  After  Previous  Assessment  Declared  Illegal. — The  Con- 
stitution of  the  United  States  is  not  violated  where  a  special  municipal 
assessment  has  been  declared  illegal,  and  subsequent  authority  authorizes 
a  new  assessment  for  completing  the  work  The  Supreme  Court  of  Illinois 
decided  a  local  and  federal  question  when  it  held  that  it  was  competent  on 
a  new  assessment  to  determine  the  questions  of  benefit  from  the  proof,  even 
though  in  so  doing  a  different  result  was  reached  from  that  which  had  been 
arrived  at  when  the  former  assessment  which  had  been  set  aside  was  made. 
The  theory  lying  at  the  foundation  of  all  arguments  advanced  to  show  that 
the  court  below  committed  error  of  a  federal  nature  is  this,  and  nothing 
more,  that  the  equal  protection  of  the  laws  was  denied  by  the  Supreme 
Court  of  Illinois,  because  that  court,  although  it  treated  the  assessing 
ordinance  as  invalid  for  the  purposes  of  the  first  assessment,  upheld  that 
ordinance  as  valid  for  the  second  assessment.  This  but  asserts  that  because 
it  is  considered  that  there  was  inconsistency  in  the  reasoning  by  which 
the  Supreme  Court  of  Illinois  sustained  its  conclusion,  therefore  the  equal 
protection  of  the  laws  was  denied.  If  the  proposition  as  thus  understood 
was  held  to  be  sound,  as  it  cannot  be,  every  case  decided  in  the  courts  of 
last  resort  of  the  several  states  would  be  subject  to  the  revisory  power  of 
the  United  States  Supreme  Court,  wherever  the  losing  party  deemed  that 
the  reasoning  by  which  the  state  court  had  been  led  to  decide  adversely 


Amend.  XIV,  sec.  1]  CONSTITUTION  1071 

to  his  rights  was  inconsistent  with  the  reasoning  previously  announced  by 
the  same  court  in  former  cases. 

Lombard  v.  West  Chicago  Park  Com'rs,  (1001)  161  U.  S.  S3,  fcl  8.  Ct.  607,  46 
U.  8.  (L.  ed.)  731,  affirming  (1<890)   1S1  111.  136,  54  N.  E.  941. 

(11)  Railroad  Companies — (a)  In  General—  A  state  excise  tax  for  the 
privilege  of  carrying  on  intrastate  business  in  addition  to  the  property  tax, 
does  not  deny  a  railroad  company  of  the  equal  protection  of  the  laws  by 
subjecting  it  to  double  taxation,  nor  does  such  a  tax,  computed  on  the  gross 
earnings  of  the  intrastate  business,  deny  the  equal  protection  of  the  laws 
because  certain  utilities  of  a  given  class  pay  one  rate  of  tax  and  others  of 
another  class  a  different  rate. 

Ohio    River,    etc.,    R.    Go.    v.    Dittey,  other  persona,  firms  and  associations  of 

(1913J    203   Fed.   637.     See  also  supra,  persons,  owning,  operating,  managing  or 

under  Power  of  Classification  —  Systema-  controlling  any  line  of  railroad  in  this 

tic  Undervaluation  of  Other  Property,  p.  state,  for  the  transportation  of  passenr 

1059.  gers,  freight  and  baggage  or  either,  equal 

to  one  per  cent,  of  their  gross  receipts, 

An  Act  increasing  the  privilege  taxes  on  and  providing  for  the  collection  and  pay- 
railroads  and  classifying  them  for  the  ment  thereof,  and  repealing  the  existing 
purpose  of  levying  the  tax  has  been  held  tax  on  the  gross  passenger  earnings  of 
in  Mississippi  not  to  be  violative  of  the  railroads,  has  been  construed  as  not  vio- 
Fourteenth  Amendment  in  that  it  denies  lating  Amend.  14,  f  1,  providing  that  no 
to  it  the  equal  protection  of  the  law.  state  shall  deny  to  any  person  equal  pro- 
New  Orleans,  etc.,  R.  Co.  v.  State,  (1915)  tection  of  the  laws.  State  v.  Galveston, 
110  Miss.  290,  70  So.  365.  etc.,  Ry.  Co.,    (1906)    100  Tex.   153,  97 


An  Act  imposing  a  tax  upon  railroad 
corporations,  the   receivers   thereof,   and 
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ft 


Where  a  railroad  company  is  a  consolidated  corporation,  ATteting  by  virtue  of 
the  consolidation,  under  concurrent  acts  of  three  states,  of  three  independ- 
ent and  distinct  railroad  corporations  created  by  and  formerly  operating 
solely  within  the  respective  states,  and  the  statute  under  which  they  are . 
consolidated  expressly  provides  that  such  company  shall  in  all  respects  be 
subject  to  the  laws  of  the  state  as  a  domestic  corporation,  a  statute  imposing 
a  fraijchise  tax  upon  the  entire  capital  stock  of  the  consolidated  railroad 
company,  is  not  invalid  as  denying  it  the  equal  protection  of  the  laws. 

Kansas  City,  etc,  a  Co.  v.  Stiles,  (1016)  24fi  U.  &  111,  37  S.  Ct.  58,  61  U.  8. 
(L.ed.)  176. 

(b)  Singling  Out  Particular  Railroad. — A  statute  seeking  to  impose  certain 
specific  taxes  on  the  stock,  bonds,  and  other  indebtedness  of  specially 
chartered  railway  companies  doing  business  in  the  state,  is  invalid  as  class 
legislation  when,  of  the  large  number  of  railroads  organized  and  doing 
business  in  the  state,  there  is  only  one  specially  chartered  railway  company 
therein. 

Detroit,  etc.,  R.  Co.  *.  Fuller,  (1013)  906  Fed.  8ft. 
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(c)  Distinguishing  Between  Railroads  and  Other  Public  Utilities.— A  statute 
imposing  an  excise  tax  upon  gross  railway  earnings  does  not  deny  the  equal 
protection  of  the  laws  because  it  does  not  include  all  other  public  utilities 
carrying  on  business  within  the  state  nor  because  it  does  not  operate  uni- 
formly among  the  utilities  that  are  taxed. 

Ohio  River,  etc,  R.  Co.  v.  Dittey,  (1914)  238  U.  8.  676,  34  S.  Ct.  372,  58  U.  & 
(I*  ed.)  738. 

(d)  Taxing  Stock  When  Incorporated  in  Other  States.—  A  state  statute  tax- 
ing stock  in  railroads  incorporated  in  other  states  is  not  unconstitutional 
because  no  similar  tax  was  levied  on  the  stock  of  domestic  railroads  or  of 
foreign  railroads  doing  business  in  that  state. 

Kidd  v.  Alabama,  (1903)  188  U.  S.  731,  23  S.  Ct.  401,  47  U.  8.  (L.  ed.)  660. 

(e)  Apportionment  of  Taxation  of  Transitory  Property  Among  Counties. —  A 

state  statute  providing  a  system  of  taxation  of  railroad  property,  which 
apportions  the  transitory  and  unlocated  property  of  the  railroad  company 
among  the  several  counties  through  which  the  road  extends,  instead  of  hav- 
ing such  property  taxed  in  the  county  where  the  railroad  has  its  principal 
office,  does  not  deny  to  it  the  equal  protection  of  the  law. 

Columbus  Southern  Ry.  Co.  v.  Wright,  89  Ga.  674,  15  8.  E.  293.  See  also  Com. 
(1894)  161  U.  S.  482,  14  S.  Ct.  396,  38  r.  Chesapeake,  etc.,  R.  Co.,  (1916)  118 
U.    S.     (L.    ed.)     238,    affirming    (1892)       Va.  261,  87  S.  E.  622. 

(f)  Deduction  of  Amount  of  Mortgages.— The  constitutional  provision 
which  authorizes  the  assessment  and  taxation  of  railroad  property,  and  the 
property  of  other  gwosi-public  corporations  without  deducting  the  amount 
.of  incumbrances,  is  not  unconstitutional. 

Central  Pac.  R.  Co.  v.  State  Board  of  Equalization,  (1882)  60  CaL  35. 

(g)  Imposition  of  Special  Mileage  Tax  on  Street  Railway.— A  city  with 
statutory  authority  to  grant  or  refuse  a  franchise  to  a  street-railway  com- 
pany as  "  it  shall  deem  for  the  best  interest  of  the  public  "  does  not  deny 
the  equal  protection  of  the  laws  to  a  particular  street  railway  on  which  it 
imposes  a  special  mileage  tax,  there  being  no  general  statute  fixing  a 
uniform  mileage  tax  on  all  railways  in  the  city. 

Chicago  Gen.  K.  Co.  ©.  Chicago,  (1898)  176  111.  2G3,  62  K.  E.  880,  68  Am.  St  Rep. 
188,  66  L.  R.  A.  959. 

(h)  On  Gross  Receipts  of  Electric  Company.— A  tax  of  three  per  cent  of 
the  gross  receipts  of  an  electric  company,  imposed  by  municipal  ordinance, 
cannot  be  set  aside  upon  a  contention  that  the  profits  o{  the  company  on 
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contracts  it  has  made  to  furnish  electricity  will  be  diminished  and  it  will  be 
denied  the  equal  protection  of  the  laws. 
Portland  v.  Portland  Ry.,  etc.,  Power  Co.,  (1916)  80  Ore.  271,  156  Pac.  1058. 

(12)  Insurance  Companies — (a)  In  General — A  statute  requiring  the 

payment  of  a  stated  tax  by  all  insurance  companies,  not  including  county 

mutuals  and  fraternal  beneficiary  associations  not  organized  for  pecuniary 

profit,  does  not  deny  the  equal  protection  of  the  laws. 

Iowa  Mut.  Tornado  Ins.  Ass'n  t?.  Gil-      Co.  v.  State,    (1915)    163  Wis.  484,  155 
bcrtson,    (1906)    129  la.  658,  106  N.  W.       N.  W.  609,  158  N.  W.  328. 
153.    See  also  Northwestern  Mut.  L.  Ins. 

(b)  Discrimination  Between  Foreign  and  Domestic  Companies.— A  statute 
requiring  a  domestic  level  premium  or  old  line  company  to  pay  a  tax  of 
three  per  cent,  of  the  gross  income  for  the  year  while  a  foreign  company 
carrying  on  the  same  line  of  business  is  required  to  pay  three  hundred  dol- 
lars, does  not  invalidly  discriminate  against  domestic  companies  as  the  tax 
assessed  against  them  is  in  lieu  of  all  other  state  taxes  except  real  estate 
taxes,  and  they  are  thus  exempt  from  other  taxes  on  their  reserve  funds. 

Northwestern  Mut.  L.  Ins.  Co.  t\  State,  their  agents  as  a  condition  to  doing  busi- 
(1915)  163  Wis.  484,  155  N.  W.  609,  158  ness  in  the  state,  do  not  contravene 
N.«W.  328.  Amend.    14,    forbidding    any    state    from 

denying  to  any  person  the  equal  protec- 

A  statute  requiring  foreign  insurance  tion  of  the  laws.  Com.  v.  Gregory, 
companies  only  to  take  out  licenses  for       (1905)    121  Ky.  256,  89  S.  W.  168. 

(13)  Express  Companies— {a)  Of  Receipts.— A  statute  which  imposes 

a  tax  on  the  receipts  of  express  companies,  which  are  defined-  by  the  statute 

to  be  such  as  carry  on  the  business  of  transportation  on  contracts  for  hire 

with  railroad  or  steamboat  companies,  does  not  discriminate  against  such 

companies  because  it  permits  any  person  or  company  that  owns  its  own 

means  of  transportation  to  go  free  from  any  such  tax. 

Pacific  Express  Co.  t\  Seibert,    (1892)  in  the  proper  sense  of  those  terms;   and 

142  U.   S.   353,   12  S.  Ct.  250,  35  U.  S.  a   system   which    imposes    the    same   tax 

(L.   ed.)    1035,   wherein   the  court   said:  upon  every  species  of  property,  irrespec- 

"  Diversity  of  taxation,  both  with  respect  tive  of  its  nature  or  condition  or  class, 

to  the  amount  imposed  and  the  various  will    be   destructive   of   the    principle   of 

species    of    property    selected    either    for  uniformity  and  equality  in  taxation  and 

bearing   its   burden  or  for  being  exempt  of  a  just  adaptation  of  property  to  its 

from  them,  is  not  inconsistent  with  a  per-  burdens,"  affirming  (1890)  44  Fed.  310. 
feet  uniformity  and  equality  of  taxation 

(b)  According  to  Unit  Bole. —  The  classification  of  express  companies  with 
railroad  and  telegraph  companies,  as  subject  to  the  unit  rule  in  the  assess- 
ment of  their  property  for  state  taxation,  does  not  deny  the  equal  protec- 
tion of  the  law. 

Adams  Express  Co.  t\  Ohio  State  Au-  Sanford    v.    Poe,    (1895)     69    Fed.    546; 

ditor,    (1897)    165  U.  S.  228,   17  S.  Ct.  Western  Union  Tel.  Co.  t>.  Poe,  (1894)  64 

305,    41    U.    S.    (L.    ed.)    683,    affirming  Fed.  9. 
11  F.  S.  A.— 35 
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(14)  Sleeping  and  Parlor  Car  Companies. — A  statute  imposing  the 
payment  of  a  tax  on  gross  receipts  of  sleeping  and  parlor  car  companies, 
does  not  deny  the  equal  protection  of  the  laws  because  it  is  confined  to  such 
companies  and  does  not  fall  upon  railroads  operating  their  own  sleeping 
and  parlor  cars.  In  this  case  it  does  not  appear  that  any  railroad  in  that 
state  does  operate  its  own  sleeping  and  parlor  cars. 

Pullman  Co.  r.  Knott,   (1914)   235  U.  S.  23,  35  S.  Ct.  2,  59  U.  S.   (L.  ed.)   105. 

(15)  Of  Receipts  of  Foreign  Building  and  Loan  Associations. —  A  statute 
requiring  every  foreign  building  and  loan  association  doing  business  within 
the  state  to  pay- into  the  treasury  annually  two  dollars  on  every  one  hun- 
dred dollars  of  its  annual  gross  receipts,  does  not  violate  this  clause,  as  the 
statute  imposes  the  same  burden  on  all  corporations  similarly  situated. 

Southern  Bldg.,  etc.,  Assoc.  t\  Norman,  (1895)  98  Ky.  297,  32  S.  W.  952,  56  Am. 
St.  Rep.  367,  31  L.  R.  A.  41. 

(16)  Of  Franchises — (a)  In  General — A  statute  imposing  an  annual 
franchise  tax  upon  the  right  to  exist  as  a  corporation  or  to  exercise  corpo- 
rate powers  within  the  state,  the  amount  of  the  tax  being  fixed  solely  by 
reference  to  the  property  of  the  corporation  that  is  within  the  state  and 
used  in  business  transacted  within  the  state,  is  valid. 

St.  Louis,  etc.,  R.  Co.  t\  Arkansas,  (1914)  235  U.  S.  350,  35  S.  Ct.  99,  59  U.  8. 
(L.  ed.)   265. 

(b)  Of  Bank. —  The  constitutional  provision  is  not  violated  by  assessing 
the  corporate  franchises  of  a  banking  corporation. 

State  Bank  v.   San   Francisco,    (1904)  ing  on  its  busines  in  such  corporate  or 

142  Cal.  276,  75  Pac.  832,   100  Am.  St.  organized  capacity,  an  annual  tax  which 

Rep.   130,  64  L.  R.  A.  918.  shall  be  equal  to  one  per  centum  of  the 

par  value  of  its  surplus  and  undivided 

Franchise    tax    on    savings    banks. — A  earnings/'   was  held  not  to  be  illegally 

statute  of  Xew  York  which  provided  that  discriminating  and  not   to   conflict   with 

"  every  savings  bank  incorporated,  organ-  the   constitutional    provision.     People  v. 

ized,  or  formed  under,  by,  or  pursuant  to  Miller,     (1903)     84    App.    Div.    168,    82 

a   law   of    this   state,    shall   pay   to    the  N.  Y.  S.  607,  modified  (1904)    177  N.  Y. 

state  annually,   for   the  privilege  of  ex-  461,  69  N.  E.  1103. 
ercising  its  corporate  franchise  or  carry- 

(c)  As  Part  of  Capital  Stock, — A  state  revenue  Act  which  provides  that 
the  capital  stock  of  corporations  shall  be  so  valued  by  the  state  board  as  to 
ascertain  and  determine  the  fair  cash  value  of  such  capital  stock,  including 
the  franchise,  over  and  above  the  assessed  value  of  its  tangible  property,  and 
that  the  board  shall,  in  the  performance  of  that  duty,  adopt  such  rules  and 
principles  for  ascertaining  the  fair  cash  value  of  such  capital  stock  as  to  it 
may  seem  equitable  and  just,  does  not  itself  deny  the  equal  protection  of  the 
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laws,  and  the  courts  must  assume  that  the  board,  possessing  quasi- judicial 
powers,  will  exercise  its  functions  as  contemplated  by  the  law. 

Chicago  Union  Traction  Co.  v.  State  at  a  different  rate  from  the  tangible  prop- 
Board  of  Equalization,  (1901)  112  Fed.  erty  in  the  state,  there  can  be  no  quea- 
607,  wherein  the  court  said:  "If  it  t ion  that  the  state  had  power  to  tax  it  at 
transpires  that  the  board  of  equalization,  a  different  rate,  so  far  as  the  Constitu- 
through  pique,  or  under  the  lash  and  tion  of  the  United  States  is  concerned. 
spur  of  some  external  power,  or  through  Bell's  Gap  R.  Co.  t\  Pennsylvania,  (1890) 
personal  fear,  or  moved  by  any  other  con-  134  U.  S.  232;  Merchants',  etc.,  Bank  v. 
sideration  than  the  impartial  and  inde-  Pennsylvania,  (1897)  167  U.  S.  461,  464; 
pendent  discharge  of  its  own  duty,  at-  Magoun  t\  Illinois  Trust,  etc.,  Bank, 
tempts  to  certify  an  assessed  valuation  (1898)  170  U.  S.  283,  295.  It  is  doubt- 
that  in  its  effect  would  be  a  fraud  upon  ful,  at  least,  if  any  further  question 
any  taxpayer,  the  courts  still  remain  should  have  been  asked  in  this  case.  Mis- 
open  to  the  injured  taxpayer."  aouri  t\  Dockery,  (1903)   191  U.  S.  165." 

Coulter  v.  Louisville,  etc.,  R.  Co.,  (1905) 

Franchise  tax  valued  as  other  tangible  196  U.  &  606,  25  S.  Ct.  342,  49  U.  S.  (I* 

property.— "  If  it  be  a  fact  that  the  fran-  ed.)  615. 
chi8e~  of  a  Kentucky  corporation  is  taxed 

(17)  Of  Real  Estate  of  Bank  in  Addition  to  Shares  of  Stock. —  The  taxa- 
tion by  a  state  of  the  real  estate  of  a  national  bank  in  addition  to  that  placed 
upon  the  shares  of  the  stockholders,  is  not  unequal  taxation  in  the  sense 
contemplated  by  the  Constitution. 

People's  Nat.  Bank  v.  Marye,  (1001)   107  Fed.  570. 

(18)  Distinguishing  Between  Savings  and  Other  Banks. — A  system  of 
assessing  savings  banks  in  a  manner  different  from  other  classes  of  banks, 
does  not  deny  the  equal  protection  of  the  laws. 

Farmers,  etc.,  Sav.  Bank  t?.  Minnesota,  (1914)  232  U.  S.  516,  34  S.  Ct.  354,  &8 
U.  S.   (L.  ed.)   706. 

(19)  On  Transfers  of  Corporate  Stock. — A  statute  levying  a  tax  of  two 
cents  on  each  one  hundred  dollars  of  face  value  of  stock,  for  every  sale  or 
agreement  to  sell  the  same,  to  be  paid  by  affixing  and  canceling  stamps,  does 
not  deny  the  equal  protection  of  the  laws. 

Hatch  i\  Reardon,  (1907)  204  U.  S.  N.  Y.  431,  77  N.  E.  970,  6  Ann.  Cas.  615, 
152,  27  S.  Ct.  188,  51  U.  S.  (L.  ed.)  415}  112  Am.  St.  Rep.  628,  1  L.  R.  A.  (N..S.) 
affirming  People  t\  Reardon,    (1906)    184       161. 

(20)  Excise  Tax  on  Capital  Stock  of  Domestic  Corporations. — A  tax  of 
two  cents  upon  each  one  thousand  dollars  of  the  capital  stock  of  domestic 
corporations,  does  not  deny  to  them  the  equal  protection  of  the  laws  because 
it  is  not  levied  upon  foreign  corporations  engaged  in  the  same  business 
within  the  state. 

Colorado,  etc.,  R.  Co.  v.  People,  (1916)   61  Colo.  230,  156  Pac.  1095. 

(21)  Of  Property  of  Domestic  Corporations  Situated  Outside  State. — A 
statute  providing  that  "  all  real  and  personal  estate  within  this  state,  and 
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all  personal  estate  of  persons  residing  in  this  state,  and  of  all  corporations 
organized  under  the  laws  of  this  state,  whether  the  property  be  in  or  out 
of  this  state,  including  intangible  property,  which  shall  be  considered  and 
estimated  in  fixing  the  value  of  corporate  franchises  as  hereinafter  pro- 
vided, shall  be  subject  to  taxation  unless  the  same  be  exempt  from  taxation 
by  the  Constitution,  and  shall  be  assessed  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair,  voluntary  sale,"  was  held  not  to  be 
unconstitutional  even  if  the  property  is  subject  to  taxation  in  another  state. 
The  fact  that  all  the  cars  of  the  domestic  corporation  are  taxed,  whether 
in  the  state  or  not,  while  in  assessing  the  property  of  railroads  the  cars  in 
use  out  of  the  state  are  omitted,  does  not  work  an  invalid  discrimination. 

Com.  v.  Union  Refrigerator  Transit  Co.,  (1904)  118  Ky.  181,  80  a  W.  401,  81  S*.  W. 
208. 

(22)  Of  Railroad  Bonds  or  Property  Outside  the  State. — A  provision  of 
a  state  constitution  and  statute  which  subjects  to  taxation  railroad  bonds 
held  in  the  state,  but  secured  by  property  out  of  the  state,  is  constitutional. 

Mackey  r.  San  Francisco,   (1896)   113  Cal.  392,  45  Pac.  606. 

(23)  Of  City  and  Suburban  Property  for  County  Bonds, — An  Act  pro- 
viding for  the  issuance  of  county  bonds  and  authorizing  the  taxation  of 
both  city  and  suburban  property  ig  not,  because  it  provides  that  "  the 
proceeds  of  the  sale  of  all  bonds  shall  be  turned  into  the  county  treasury, 
and  shall  be  used  in  the  improvement  of  the  public  roads  of  the  county  and 
for  no  other  purpose/7  violative  of  the  Fourteenth  Amendment,  section  1, 
as  denying  equal  protection  of  the  law. 

Farrow  v.  State,  (1908)   91  Miss.  509,  45  So.  619. 

(24)  Graduated  Income  Tax, — A  graduated  income  tax  does  not  deny  to 
a  taxpayer  the  equal  protection  of  the  laws. 

Alderman  v.  Wells,  (1010)  85  S.  C.  507,  67  S.  E.  781,  21  Ann.  Cas.  193,  27  L.  R.  A. 
(N.  S.)   864. 

(25)0/  Spirits  in  Bonded  Warehouse, — A  state  tax  on  distilled  spirits 
in  a  United  States  bonded  warehouse,  does  not  deny  the  owner  the  equal 
protection  of  the  laws. 

Thompson  t\  Kentucky,  (1<908)  209  U.  S.  340,  28  S.  Ct.  533,  52  U.  S.  (L.  ed.)  822. 

(26)  Of  Wages  of  Aliens, — A  statute  providing  "  that  all  persons,  firms, 
associations,  or  corporations  employing  one  or  more  foreign-born  unnatural- 
ized male  persons  over  twenty-one  years  of  age  within  this  commonwealth, 
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shall  be  and  are  hereby  taxed  at  the  rate  of  three  cents  per  day  for  each  day 
each  of  such  foreign-born  unnaturalized  male  persons  may  be  employed, 
which  tax  shall  be  paid  into  the  respective  county  treasuries;  one-half  of 
which  tax  to  be  distributed  among  the  respective  school  districts  of  each 
county,  in  proportion  to  the  number  of  schools  in  said  districts ;  the  other 
half  of  said  tax  shall  be  used  by  the  proper  county  authorities  for  defray- 
ing the  general  expenses  of  county  government,' '  imposes  the  tax  upon  the 
employee  and  not  upon  the  employer,  and  deprives  such  alien  of  the  equal 
protection  of  the  laws.  It  imposes  upon  these  persons  burdens  which  are 
not  laid  upon  others  in  the  same  calling  and  condition. 

Fraser  v.  McConway,  etc.,  Co.,  (1897)  40  Atl.  977,  67  Am.  St.  Rep.  579,  42  L. 
82  Fed.  258.  See  also  Juniata  Limestone  R.  A.  442,  affirming  (1898)  7  Pa.  Diet. 
Co.  i?.  Fagley,    (1898)    187   Pa.   St.   193,      201. 

(27)  Classification  of  Domestic  and  Foreign  Educational  Institutions. — 
The  power  to  classify  objects  of  legislation  and  discriminate  between  classes, 
is  not  unconstitutionally  exercised  by  legislation  which,  exempts  the  relig- 
ious and  educational  institutions  of  the  state  from  an  inheritance  tax  and 
subjects  educational  and  religious  institutions  of  other  states  to  the  tax. 

Board  of  Education  v.  Illinois,  (1906)  203  U.  S.  563,  27  S.  Ct.  171,  51  U.  S.  (L.  ed.) 
314,  8  Ann.  Cas.  157. 

(28)  Of  Membership  in  Chamber  of  Commerce. — Assessing  membership 
in  a  chamber  of  commerce  for  taxation  does  not  deny  due  process  of  law 
because  of  the  exemption  from  taxation  of  other  organizations,  such  as  the 
Associated  Press,  lodges,  fraternal  orders,  churches,  etc. 

Rogers  v.  Hennepin,  (1916)  240  U.  S.  184,  36  S.  Ct.  265,  60  U.  S.  (L.  ed.)  594. 

(29)  Discrimination  Between  Steam  Laundries  and  Hand  Laundries- — 
A  statute  which  imposes  the  payment  of  a  fee  upon  all  persons  engaged  in 
laundry  business  other  than  the  steam  laundry  business,  with  a  proviso 
that  it  shall  not  apply  to  women  so  engaged,  where  not  more  than  two 
women  are  employed,  does  not  present  an  unconstitutional  discrimination. 
In  this  case  it  had  not  been  urged  that  the  statute  was  directed  against 
Chinese,  and  it  was  intimated  that  if  such  a  proposition,  properly  supported, 
were  presented,  the  objection  might  be  found  to  be  a  real  one. 

Quong  Wing  v.  K irkend all, ( 1912)  223  U.  S.  59,  32  S.  Ct.  192,  56  U.  S.  (L.  ed.)  350. 

(30)  Regulating  Loan  Business. — A  statute  regulating  the  business  of 
making  loans  or  pledges  of  personal  property,  chattel  mortgages,  or  assign- 
ment of  salary  or  wages,  and  requiring  the  payment  of  license  fees,  is  valid. 

Dunn  r.  Hoboken,   ( 11)13)   85  N.  J.  L.  79,  88  Atl.  1053. 
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(31)  Of  State  Leases. —  The  taxation  of  the  interest  of  the  lessee  under  a 
lease  of  state  lands  does  not  deny  the  equal  protection  of  the  law  because 
of  the  application  to  other  cases  of  the  general  rule  that  in  private  contracts, 
in  the  absence  of  a  covenant  or  conditioi).  to  the  contrary,  there  is  an  implied 
covenant  in  a  lease  that  the  lessor  shall  pay  all  taxes  and  assessments  levied 
on  the  leased  land  during  the  term. 


Trimble  v.  Seattle,  (1914)  231  U.  S.  683, 
34  S.  Ct.  218,  58  U.  S.  (L.  ed.)  435. 

Of  state  leases. — A  statute  requiring 
certain  state  property,  if  leased  for  busi- 
ness purposes,  to  be  taxed  by  the  munici- 
pality to  the  lessees  thereof  in  the  same 


manner  as  if  they  were  the  owners  of  the 
fee,  does  not  deny  the  equal  protection 
of  the  laws  as  tenants  of  the  state  are  not 
required  to  hold  by  the  same  kind  of 
tenure.  Boston  Fish  Market  Corp.  r.  Bos- 
ton, (1916)   224  Mass.  31,  112  X.  E.  616. 


(32)  Succession  or  Inheritance  Taxes  —  (a)  In  General. —  A  state  statute 
imposing  a  transfer  tax  is  not  a  deprivation  of  the  equal  protection  of  the 
law  when  there  are  involved  n<>  arbitrary  or  unequal  regulations,  prescrib- 
ing different  rates  of  taxatioh  on  property  or  persons  in  the  same  condition ; 
the  provisions  of  the  law  extend  alike  to  all  estates  that  descend  or  devolve 
upon  the  death  of  those  who  once  owned  them;  the  moneys  raised  by  the 
taxation  are  applied  to  the  lawful  uses  of  the  state,  in  which  the  legatees 
have  the  same  interests  with  the  other  citizens,  and  the  amount  or  rate  of  the 
taxation  is  not  excessive  to  the  extent  of  confiscation. 


Orr  v.  Gilman,   (1902)    183  U.  S,  287, 

22  S.  Ct.  213,  46  U.  S.  (L.  ed.)  196.  See 
also  Howell  r.  Edwards,  (1915)  88  N.  J. 
Lv  134,  96  Atl.  186. 

A  state  statute  imposing  a  tax  of  five 
per  centum  upon  the  value  of  the  prop- 
erty passing  to  any  person  not  within  cer- 
tain degrees  of  consanguinity  to  the  dece- 
dent by  will  or  the  intestate  laws  of  the 
state,  from  any  person  who  may  die  seized 
or  possessed  of  the  same  while  being  a 
resident  of  the  state,  or  which  is  within 
the  state  at  the  time  of  his  death,  is 
valid,  ,as  the  law  operates  alike  on  all 
property  and  persons  similar lv  situated. 
Wallace  v.  Myers,  (1889)   38  Fed.  184. 

Classification  of  lineals  and  collaterals. 
— A  state  inheritance  tax  statute,  as  inter- 
preted and  enforced  by  the  state  courts, 
taxing  life  estates  where  the  remainder 
is  to  lineals,  but  not  taxing  and  expressly 
exempting  similar  life  estates  where  the 
remainder  is  to  collaterals  or  to  strangers 
in  blood,  is  not  unconstitutional  as  an 
arbitrary  and  unreasonable  classification 
of  life  tenants,  and  as  denying  to  such 
persons  the  equal  protection  of  the  Jaws. 
Billings  i\  Illinois,  (1903)    188  U.  S.  101, 

23  S.  Ct.  272,  47  U.  S.  (L.  ed.)  400,  af- 
firming (1901)  189  111.  472,  59  X.  E.  798, 
59  L.  R.  A.  807. 


A  statute  which  embraces  an  inherit- 
ance, bequest,  or  devise  in  favor  of  a 
brother  or  sister,  and  does  not  include  be- 
quests or  devises  in  favor  of  a  wife  or 
widow  of  a  son  or  the  husband  of  a  daugh- 
ter of  the  decedent,  is  not  invalid  as  deny- 
ing to  brothers  and  sisters  of  a  decedent 
the  equal  protection  of  the  laws.  Camp- 
bell r.  California,  (1906)  200  U.  S.  87,  26 
S.  Ct.  182,  50  U.  S.  (L.  ed.)  382. 

Classification  of  relationship  and  strang- 
ers to  the  blood. — A  state  inheritance  tax 
qualification  does  not  deny  the  equal  pro- 
tection of  the  laws  when  the  first  and  sec- 
ond classes  are  based,  respectively,  on  the 
lineal  and  collateral  relationship  to  the 
testator  or  intestate,  and  the  third  is  com- 
posed of  strangers  to  the  blood  and  dis- 
tant relatives,  and  when  the  latter  is 
again  divided  into  subclasses  dependent 
upon  the  amount  received.  Magoun  v.  Il- 
linois Trust,  etc.,  Bank,  (1898)  170  U.  S. 
296,  18  S.  Ct.  594,  42  U.  S.  (L.  ed.) 
1037. 

Classification  according  to  total  value  of 

estates. —  In  order  for  a  classification  to 
be  valid  there  must  be  uniformity  among 
the  particular  class.  The  statute  of  Wis- 
consin of  1899  which  authorized,  where  a 
whole  estate  was  of  ten  thousand  dollars 
or  over  in  value,  an  inheritance  tax,  but 
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the   tax   was   not   authorized   where  the  create  an  arbitrary,  unconstitutional  dis- 

ambunt  was  less  than  ten  thousand  dol-  crimination   between   beneficiaries   of  the 

lars,  the  beneficiaries  being  of  the  same  class,  and  was  therefore  invalid.    Black  v. 

class,  and  the  levy  and  assessment  of  the  State,  (1902)   113  Wis.  205,  89  N.  W.  522, 

tax  was  without   regard  to  the  amount  90  Am.  St.  Rep.  853. 
received  by  the  beneficiary,  was  held  to 

A  statute  passed  after  the  death  of  a  testator,  does  not  deny  the  equal  pro- 
tection of  the  laws,  because  it  applies  to  all  successions  not  finally  closed  and 
administered  upon,  and  on  all  successions  thereafter  opened,  and  not  to 
successions  which  have  been  closed. 

Cahen   r.   Brewster,    (1906)    203  U.  S.       La.  377,  39  So.  37,  5  Ann.  Cas.   871,  8 
643,  27  S.  Ct.  174,  51  U.  S.   (L.  ed.)   310,      L.  R.  A.  (N.  S.)  1180. 
8  Ann.   Cas.   215,  affirming    (1906)    115 

(b)  Classification  According  to  the  Kind  of  Property  in  the  State. —  Ar* 
inheritance  tax  statute  which  requires  the  payment  of  a  tax  where  a  non- 
resident decedent  owned  both  personal  and  real  property  within  the  state, 
and  where  such  a  person  owned  only  personal  property  therein,  does  not 
deny  the  equal  protection  of  the  laws. 

Beers  v.  Glynn,  (1908)  211  U.  S.  477,  29  &  Ct.  L86,  53  U.  S.   (L.  ed.)   200. 

(c)  On  Share  of  Wife  in  Community  Property. —  A  state  may  impose  a  tax 
on  the  share  of  the  wife  in  the  community  property  on  the  occasion  of  the 
cessation  by  the  death  of  the  husband  of  his  dominion  and  control  over  the 
common  property,  and  the  consequent  complete  vesting  in  enjoyment  of 
such  share  in  the  wife. 

Moffitt  t\  Kelly,  (1010)  218  U.  S.  400,  31  S.  Ct.  79,  54  U.  S.  (L.  ed.)  1086,  30 
L.  R.  A.  (X.  S.)  1179. 

(d)  On  Transfers  by  Deed. —  A  statute  imposing  a  tax  on  the  transfers  of 
property  by  deed,  intended  to  take  effect  in  possession  or  enjoyment  at  or 
after  the  death  of  the  grantor,  as  construed  by  the  Supreme  Court  of  the 
state  to  be  in  the  nature  of  an  excise  tax  on  the  transfer  of  property  and 
not  a  property  tax,  does  not  deny  the  equal  protection  of  the  laws. 

Kenney  p.  New  York,  (1912)  222  U.  S.  525,  32  S.  Ct.  105,  56  U.  S.  (L.  ed.)  299, 
38  L.  R.  A.  (N.  8.)   1139. 

(33)  Mortgage  Reduction  from  Valuation. —  Taxing  mortgaged  property 
without  deducting  from  the  value  the  amount  of  mortgage  indebtedness 
thereon,  is  not  contrary  to  this  amendment. 

Paddell  t\  New  York,  (1908)  211  U.  S.  taxation  within  the  state  of  Indiana  and 
446,  29  S.  Ct.  139,  53  U.  S.  (L.  ed.)  275,  being  indebted  in  any  sum,  secured  by 
16  Ann.  Cas.  187.  mortgage  upon  real  estate,  may  have  the 

amount  of  such  mortgage  indebtedness,  not 

A  statute  providing  that  any  person  exceeding  seven  hundred  dollars,  existing 
being  the  owner  of  real  estate  liable  for      and  unpaid  upon  the  first  day  of  April 
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in  any  year,  deducted  from  the  assessed 
valuation  of  the  mortgaged  premises  for 
that  year,  and  the  amount  of  such  valua- 
tion remaining  after  such  deduction  shall 
have  been  made  shall  form  the  basis  for 
assessment  and  taxation  for  said  real  es- 
tate for  said  year,  provided  that  no  de- 


duction shall  be  allowed  greater  than  one- 
half  of  such  assessed  valuation  of  said 
real  estate,  was  held  to  be  constitutional 
State  v.  Smith,  (1902)  158  Ind.  544,  63 
N.  K  25,  214,  64  N.  E.  18,  63  L.  R.  A. 
116. 


(34)  Deduction,  of  Debts  from  Credits. — A  provision  of  a  state  constitu- 
tion that  a  deduction  of  debts  from  credits  may  be  authorized,  does  not 
conflict  with  this  clause. 

Newport  v.  Mudgett,   (1897)    18  Wash.  276,  51  Pac.  466. 

(35)  Of  Interest  of  Mortgagee. — A  statute  which  provides  for  the  taxa- 
tion as  real  estate  of  a  mortgage  interest  in  the  land,  does  not  deny  to  a 
nonresident  mortgagee  the  equal  protection  of  the  laws.  The  statute 
expressly  forbids  any  taxation  of  the  promissory  note,  or  other  instrument 
of  writing,  which  is  the  evidence  of  the  debt  secured  by  the  mortgage,  and 
with  equal  distinctness  provides  for  the  taxation,  as  real  estate,  of  the 
mortgage  interest  in  the  land.  Although  the  right  which  the  mortgage 
transfers  in  the  land  covered  thereby  is  not  the  legal  title,  but  only  an 
equitable  interest  and  by  way  of  security  for  the  debt,  this  interest,  like 
any  other  interest  legal  or  equitable,  may  be  taxed  to  its  owner,  whether 
resident  or  nonresident,  in  the  state  where  the  land  is  situated,  without  con- 
travening any  provision  of  the  Constitution  of  the  United  States. 


Savings,  etc.,  Soc.  t*.  Multnomah  Coun- 
ty, (1898)  169  U.  S.  432,  18  S.  Ct.  392, 
42  U.  S.  (L.  ed.)  807,  affirming  (1894) 
60  Fed.  31. 

A  statute  imposing  a  tax  upon  all  debts 
and  obligations  for  the  payment  of  money, 
which  should  thereafter  be  secured  in 
whole,  or  in  part,  by  mortgage  of  real 
property,  does  not  deny  the  equal  protec- 
tion of  the  laws  because  in  terms  it  be- 
comes operative  at  some  future  date.  Peo- 
ple i\  Ronner,  (1906)  185  N.  Y.  285,  77 
N.  E.  1061. 

Excepting  quasi-public  corporations. — 
The  California  Constitution  declares  that 
"  a  mortgage,  deed  of  trust,  contract,  or 
other  obligation  by  which  a  debt  is  se- 
cured, shall,  for  the  purposes  of  assess- 
ment and  taxation,  be  deemed  and  treated 
as  an  interest  in  the  property  affected 
thereby,"  and  that,  "  except  as  to  railroad 
and  other  quasi-public  corporations,  in 
case  of  debts  so  secured,  the  value  of  the 
property  affected  by  such  mortgage,  deed 
of  trust,  contract,  or  obligation,  less  the 
value  of  such  security,  shall  be  assessed 
and  taxed  to  the  <owner  of  the  property, 


and  the  value  of  such  security  shall  be 
assessed  and  taxed  to  the  owner  thereof," 
and  also  that  "  the  taxes  so  levied  shall 
be  a  lien  upon  the  property  and  security, 
and  may  be  paid  by  either  party  to  such 
security;  if  paid  by  the  owner  of  the  se- 
curity, the  tax  so  levied  upon  the  property 
affected  thereby  shall  become  a  part  of 
the  debt  so  secured;  if  the  owner  of  the 
property  shall  pay  the  tax  so  levied  on 
such  security,  it  shall  constitute  a  pay- 
ment thereon,  and  to  the  extent  of  such 
payment  a  full  discharge  thereof."  These 
provisions  require  that  each  owner  shall 
pay  the  tax  on  his  separate  interest,  and 
if  he  pay  the  tax  chargeable  on  the  inter- 
est of  the  other  he  shall  be  allowed  for 
it,  either  by  an  addition  to  the  mortgage 
debt,  or  a  discharge  of  a  portion  of  that 
debt  according  as  he  is  the  one  or  the 
other  party  to  the  security,  but  if  a  rail- 
road corporation  should  execute  its  mort- 
gage to  secure  a  loan,  the  railroad  com- 
pany would  have  to  pay  the  tax  on  the 
interest  transferred,  and  would  not  be 
allowed  any  credit  on  the  amount  trans- 
ferred. Such  provisions  deny  the  railroad 
companies  the  equal  protection  of  the 
laws.     Santa  Clara  County  v.  Southern 
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Pac.  R.  Co.,  (1883)   18  Fed.  390,  affirmed  which  a  debt  is  secured,  shall,  for  the  pur- 

on  other  grounds,   (1886)    118  U.  S.  394,  poses    of    assessment    and    taxation,    be 

6  S.  Ct.  1132,  30  U.  S.  (L.  ed.)   118.     See  deemed  and  treated  as  an  interest  in  the 

also  Railroad  Tax  Cases,  (1882)    13  Fed.  property   affected   thereby,   except   as    to 

722.  railroad    property    and    the    property    of 

other  gwosi-public  corporations,  for  which 

A     Missouri     constitutional     provision  provision  has  already  been  made  by  law,'* 

which  declared  that  "  a  mortgage,  deed  of  was  held  to  be  unconstitutional.     Russell 

trust,    contract    or    other    obligation    by  v.  Croy,  (1901)  164  Mo.  69,  63  S.  VV.  849. 

(36)  Of  Mineral  Rights. —  Where  deeds  conveying  ore,  stone,  and  min- 
erals are  held  by  the  state  court  to  be  grants  of  property  and  not  mere 
licenses  to  enter,  and  to  convey  title  to  the  mineral  with  the  right  to  work 
the  same,  the  taxation  of  such  rights  as  property  separate  from  the  owner- 
ship of  the  surface  does  not  deny  the  equal  protection  of  the  laws  when  it 
does  not  appear  that  land  owners  are  consciously  relieved  of  taxation  on 
mineral  rights  known  to  exist. 

Downman  p.  Texas,  (1913)   231  U.  S.  363,  34  S.  Ct.  62,  58  U.  S.   (L.  ed.)   268. 

(37)  Of  Debts  Due  from  Solvent  Debtors. — A  statute  which  subjects  to 
taxation  "  debts  due  from  solvent  debtors  "  is  constitutional. 

Kingsley  v.  MerriU,  (1004)  122  Wis.  185,  99  N.  W.  1044,  2  Ann.  Cas.  748,  67 
L    R.  A.  200. 

(38)  On  Sale  of  Oleomargarine. — A  license  tax  of  one  cent  per  pound 
sold  for  carrying  on  the  business  of  selling  oleomargarine  does  not  deny 
the  equal  protection  of  the  laws  as  discriminating  between  it  and  butter. 
Apart  from  interference  with  interstate  commerce,  a  state  may  restrict  the 
manufacture  of  oleomargarine  in  a  way  in  which  it  does  not  hamper  that 
of  butter,  and  may  even  forbid  the  manufacture  altogether.  It  may 
express  and  carry  out  its  policy  as  well  in  a  revenue  as  in  a  police  law. 

Hammond  Packing  Co.  v.  Montana,  (1914)  233  U.  S.  331,  34  S.  Ct.  696,  58  U.  S. 
()..  ed.)   985. 

(39)  Right  to  Redeem  Land  Sold  for  Taxes. — A  purchaser  of  a  tax  title 
to  land  by  a  deed  from  the  state  reciting  that  it  is  subject  to  the  conditions 
imposed  by  a  certain  statute,  is  not  denied  the  equal  protection  of  the  laws 
by  reason  of  a  provision  in  the  statute  requiring  the  purchaser,  before 
instituting  proceedings  to  obtain  possession,  to  serve  notice  giving  the 
original  owner  six  months  in  which  to  redeem  the  property. 

Rusch  r.  John  Duncan  Land  Min.  Co.,   (1908)   211  U.  S.  526,  29  S.  Ct.   172,  53 

U.  S.  (L.  ed.)  312. 

(40)  Occupation  Taxes  — (a)  In  General—  A  specific  tax  levied  under  a 
state  statute  upon  persons  engaged  in  the  conduct  of  a  particular  business 
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is  not  obnoxious  to  the  Fourteenth  Amendment  to  the  Federal  Constitution 
as  denying  to  any  person  the  equal  protection  of  the  laws  where  all  persons 
of  a  given  class  designated  and  described  by  the  special  occupation  in  which 
they  engage,  are  subject  to  the  same  specific  tax,  and  the  individual  com- 
plaining falls  within  the  class  upon  which  such  tax  is  imposed. 


Singer  Mfg.  Co.  v.  Wright,  (1895)  97 
Ga.  114,  25  S.  E.  249,  35  L.  R.  A.  497. 

An  Act  imposing  an  annual  occupation 
tax  of  five  thousand  dollars  for  state  pur- 
poses upon  every  person,  who,  in  his  own 
behalf  or  as  agent  for  another,  shall  en- 
gage in  the  business  of  taking,  purchasing 
or  procuring  assignments  or  transfers  of 
wages  not  earned  or  not  due  and  payable 
at  the  date  of  such  assignment  or  trans- 
fer, denies  equality  before  the  law,  is  a 
denial  of  the  right  of  a  citizen  to  act  and 
is  class  legislation.  Owens  i\  State, 
(1908)  53  Tex.  Crim.  105,  112  S.  W.  1075, 
126  Am.  St.  Rep.  772. 

Professional  licenses. — An  ordinance  of 
a  city  which  provided  that  "  there  shall 
be  levied  and  collected  by  the  city  treas- 
urer and  collector  from  all  persons  en- 
gaged in  the  kinds  of  business  herein- 
after mentioned  within  the  limits  of  the 
city  of  Bozeman  a  license  tax  as  follows: 
*  *  *  3.  From  each  professional  man,  be- 
fore practicing  as  such.  All  lawyers,  den- 
tists, physicians,  surgeons,  and  all  other 
professions,  insurance  agents,  real  estate 
agents,  and  notaries  public,  shall  pay  a 
license  of  one  dollar  ($1)  per  quarter. 
Provided  that  all  persons  who  draw  any 
legal  instruments,  deeds,  power  of  attorney 
or  other  documents,  for  which  he  charges 
a  fee,  when  the  amount  of  fees  for  such 
services  amount  to  thirty  dollars  ($30) 
per  year,  shall  be  considered  a  professional 
man.  4.  Any  person  or  persons,  corpora- 
tion or  association  who  shall  transact  any 
business,  trade,  occupation,  or  profession, 
for  which  a  license  is  required  by  this  or- 
dinance, without  first  obtaining  the  same, 
shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  fined  in  any 
sum  not  less  than  ten  dollars   ($10)   nor 


more  than  one  hundred  dollars  ($100), 
together  with  costs  of  prosecution/'  was 
held  to  be  constitutional.  Bozeman  r. 
Cadwell,  (1894)  14  Mont.  482,  483,  36 
Pac.  1042. 

Arbitrary  discriminations. — The  consti- 
tutional provisions  were  held  to  be  vio- 
lated by  the  second  proviso  of  an  Act  of 
Congress  for  the  District  of  Columbia, 
providing:  General  brokers  shall  pay  a 
tax  of  two  hundred  and  fifty  dollars  per 
annum.  Every  person,  firm,  company,  or 
association  not  incorporated  (except  in- 
surance and  real  estate  brokers  acting  as 
such)  that  solicits  business  from  the  gen- 
eral public  by  advertisement  or  otherwise, 
and  that  purchases,  sells,  or  negotiates 
for  others  securities,  shares,  stocks,  bonds, 
exchange,  bullion,  coin,  money,  bank  notes, 
or  promissory  notes,  or  that  deals  in 
futures  on  market  quotations  of  prices  or 
values  on  merchandise,  shares,  stocks, 
bonds,  or  other  securities,  or  accepts  mar- 
gins or  prices  or  values  of  said  shares, 
stocks,  bonds, '  merchandise,  or  securities, 
shall  be  deemed  a  general  broker :  Pro- 
vided, that  the  Washington  Stock  Ex- 
change, through  its  president  or  treasurer, 
shall  pay  to  the  collector  of  taxes  of  the 
District  of  Columbia  a  sum  equal  to  five 
hundred  dollars  per  annum  in  lieu  of  tax 
on  the  members  thereof  for  business  done 
on  said  exchange;  provided,  further,  that 
any  broker  who  is  a  member  of  a  regu- 
larly organized  stock  exchange  located 
outside  of  the  District  of  Columbia,  and 
transacting  a  brokerage  business  therein, 
shall  pay  a  sum  equal  to  one  hundred 
dollars  per  annum  to  the  collector  of  taxes 
of  the  District  of  Columbia.  Lappin  c. 
District  of  Columbia,  (1903)  22  App.  Cas. 
(D.  C.)   69. 


(b)  Discriminating  Against  Foreign  Corporation. — A  statute  adopted  in 
accordance  with  the  mandate  of  the  state  constitution  which  ordains  that 
corporations  domiciled  without  the  state,  carrying  on  business  within  the 
state,  may  be  licensed  differently  from  home  corporations,  does  not  violate 
this  clause. 


State  v.  Hammond  Packing  Co.,  (1903) 
110  La.  ISO,  34  So.  308,  96  Am.  St.  Rep. 
459. 


A  statute  requiring  foreign  corpora- 
tions to  pay  annually  a  state  license  tax 
of  four  cents  upon  each  one  thousand  dol- 
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lars  of  capital   stock,  except  that  when  sand    shares,    does    not    contravene    this 

the  par  value  Is  less  than  one  dollar  per  clause.     American   Smelting,  etc.,   Co.   «?. 

share  they  shall  pay  as  such  tax  at  the  People,  (1905)   34  Colo.  240,  82  Pac.  531. 
rate  of  two  and  one-half  cents  per  thou- 

(c)  Bankers. —  The  constitutional  provision  is  not  violated  by  a  statute 
which  authorizes  the  levy  of  an  occupation  tax  against  every  person,  firm, 
or  association  engaged  in  banking. 

Brooks  r.  State,  (Tex.  Civ.  App.  1900)  levied  upon  a  person  who  is  the  president 

58  S.  W.  1032.    See  also  Witham  r.  Stew-  of  several  banks,  for  each  bank  of  which 

art,   (1907)    129  Ga.  48,  58  S.  E.  463,  as  his  is  president, 
to   a  tax   upon   presidents   of   banks,   as 

(d)  Merchants — aa.  Maximum  and  Minimum  Amount  op  Sales. — A  munici- 
pal ordinance  which  imposes  license  taxes  in  such  a  manner  that  persons  in 
the  same  occupation  are  classified  by  maximum  and  minimum  amount  of 
sales,  does  not  deny  the  equal  protection  of  the  law. 

Clark  v.  Titusville,   (1902)    184  U.  S.  330,  22  S.  Ct.  3S2,  46  U.  &   (L.  ed.)   560. 

bb.  Discrimination  Between  Retailers  and  Wholesalers. — A  statute 
imposing  a  tax  upon  every  person  dealing  in  cigarettes,  but  providing  that 
"  the  provisions  of  this  section  shall  not  apply  to  the  sales  by  jobbers  and 
wholesalers  in  doing  an  interstate  business  with  customers  outside  of  the 
state, ' '  is  not  invalid  as  denying  to  the  dealers  subject  to  the  tax  the  equal 
protection  of  the  laws. 

Cook   r.  Marshall  County,    (1905)    196  Discrimination    in    favor    of    wholesale 

17.  S.  273,  25  S.  Ct.  233,  49*U.  S.  (L.  ed.)  liquor  dealers. —  An  Indiana  liquor  license 

471.  statute  is  not  invalid  for  providing  that 

ti.a  «i «..;«„.+.•„«  **  mi.AiM.iA  ~-j»  •*  none  of  the  provisions  of  the  "  Act  shall 

t .«    ™iX«E    w    «I ™™?M ^f  t  aPP>y  to  an/ person  engaged  in  business 

tail    merchants    for    the    purpose    of    a  a£Y  wholesale  dealer,  whb  does  not  sell 

""'iS'T  ,ta*  ^  an  ordinw.ce  of  fa  ^           titieg  ^  flve    (&)        Uong 

a  city  of  the  third  class  in  Pennsylvania      „.  „  . •    *■  „ A  m„    .„  ^;„„^^5««*;«„  *« 

was  held  not  to  violate  the  Federal  Con-      **  »  '^CLZt^^Z^J? 
«.+i+n+;n*.      r«^«,    ^   r-i-.u    /innm    iac  t>.        favor  of  wholesale  dealers,  who  are  per- 

^4BAT^AiTp«(^       mitted  to  roftke  a*1**  without  a  lice™*> 
St.  634    46  Atl.  286,  86  Am   St    Rep   694,  hn  teU  d    j      .g     ^  permitted  to 

SLL  V'iT'  fl*Srmm'   ( 1899)    10  Pa'       make  a  like  sale  without  a  license.  Daniels 
ouper.  Ct.  507.  v    statCj    (189?)    lfi0  Ind    ^2,  50  N.  E.' 

A  statute  taxing  retailers  at  a  higher      74.     See  also  State  v.  Bock,   (1906)    167 
rate    than    wholesalers    does    not   violate       Ind.  559,  79  N.  E.  493. 
this  clause.     Knisely  r.  Cotterel,   (1900) 
196  Pa.  St.  614,  46  Atl.  861,  50  L.  R  A. 
86. 

cc.  Exception  op  Purchases  of  Farm  Products  from  Producer. — A  statute 
which  provides  that  "  every  merchant,  jeweler,  grocer,  druggist,  or  other 
dealer,  who  shall  buy  and  sell  goods,  wares,  and  merchandise  of  whatever 
name  or  description,  not  specially  taxed  elsewhere  in  this  Act,  shall,  in  addi- 
tion to  his  ad  valorem  tax  upon  his  stock,  pay  as  a  license  tax  one-tenth  of 
one  per  centum  on  the  total  amount  of  his  purchases  in  or  out  of  the  state 
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(except  purchases  of  farm  products  from  the  producer)  for  cash  or  credit, 
whether  such  persons  herein  mentioned  shall  purchase  as  principal  or 
through  an  agent  or  commission  merchant,"  was  held  to  be  constitutional 

State  t\  French,  (1891)   109  N.  C.  722,  14  S.  E.  383,  26  Am.  St.  Rep.  590.     See  also 
State  r.  Stevenson,   (1891,    109  N.  C.  730,  14  S.  E.  365,  26  Am.  St  Rep.  595. 


dd.  Transient  Merchant. — A  statute  prohibiting  the  transaction  of  busi- 
ness by  any  transient  merchant  without  license  does  not  deny  to  him  the 
equal  protection  of  the  laws. 


Levy  r.  State,  (1903)  161  Ind.  253,  68 
N.  E.  172*  See  also  Harding,  etc.,  Music 
Co.  t\  Ciishman,  (1915)  183  Ind.  218, 
108  X.  E.  865. 

A  Rhode  Island  statute  which  provides 
that  "  every  itinerant  vender  who  shall 
sell  or  expose  for  sale,  at  public  auction 
or  private  sale,  any  goods,  wares,  and 
merchandise  without  state  and  local  li- 
censes therefor,  issued  as  hereinafter  pro- 
vided, shall  be  guilty  of  a  misdemeanor, 
and  shall  be  punished  by  a  fine  of  not 
less  than  one  hundred  nor  more  than  two 
hundred  and  fifty  dollars,  and  by  impris- 
onment not  less  than  ten  nor  more  than 
thirty  days  "  and  that  "  the  words  '  itin- 
erent  vender,'  for  the  purposes  of  this 
chapter,  shall  be  construed  to  mean  and 
include  all  persons,   both  principals  and 


agents,  who  engage  in  a  temporary  or 
transient  business  in  the  state,  either  in 
one  locality  or  in  traveling  from  place 
to  place  selling  goods,  wares,  and  mer- 
chandise, and  who,  for  the  purposes  of 
carrying  on  such  business,  hire,  lease,  or 
occupy  any  building  or  structure  for  the 
exhibition  and  sale  of  such  goods,  wares, 
and  merchandise,"  does  not  deny  to  such 
merchants  the  equal  protection  of  the 
laws.  Laws  which  are  public  in  their 
objects,  in  the  absence  of  any  express  con- 
stitutional prohibition,  may  extend  to  all 
citizens  or  be  confined  to  particular 
classes;  and  if  otherwise  unobjectionable, 
all  that  can  be  required  is  that  they  be 
general  in  their  application  to  the  class 
to  which  they  apply.  State  v.  Foster, 
(1900)  22  R.  I.  165,  46  AtL  833,  50 
L.  R.  A.  339. 


(e)  Auctioneers — A  Hawaiian  statute  providing  that  "  The  annual  fee 
for  a  license  to  sell  goods,  wares,  and  merchandise  or  other  property  at 
auction  shall  be  $600  for  the  district  of  Honolulu,  and  $15  for  each  other 
taxation  district/'  does  not  deny  to  one  in  that  business  in  the  district  of 
Honolulu  the  equal  protection  of  the  laws. 


Toyota  t\  Hawaii,  (1912)  226  U.  S.  184, 
33  S.  Ct.  47,  57  U.  S.   (L.  ed.)   180. 

No  one  but  voter  licensed  as  auctioneer. 
—  A  statute  which  prohibits  any  person 
but  one  duly  licensed  from  engaging  in 
business  as  an  auctioneer  and  authorizing 


the  issue  of  a  license  only  to  "  any  voter  " 
in  the  county,  is  not  invalid  for  discrim- 
inating against  resident  nonvoters  and 
aliens,  as  the  business  of  an  auctioneer 
is  one  that  is  subject  to  legislative  regula- 
tion. Wright  -f.  May,  (1914)  127  Minn. 
150,  149  N.  W.  9,  L.  R.  A.  1915B  151. 


(f )  Peddlers. —  This  constitutional  provision  was  not  so  self -executing  as 
to  repeal  proprio  vigore  state  laws  in  existence  at  the  time  of  the  adoption 
of  the  clause,  and  a  statute  which  provided  that  no  person  or  persons  shall 
buy,  or  barter  for,  within  the  limits  of  certain  counties,  as  a  hawker  or 
peddler,  any  butter,  eggs,  dried  fruit,  veal,  or  other  article  of  produce,  with 
intent  to  send  the  same  for  sale  or  barter  to  any  other  market  out  of  the 
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said  counties,  without  first  obtaining  a  license  to  do  so,  and  paying  therefor, 
was  not  repealed  or  affected  by  the  constitutional  provision. 


Rothermel  v.  Meyerle,  (1890)  136  Pa. 
St.  250,  20  Atl.  583,  9  L.  R.  A.  366. 
See  also  Ex  p.  Crowder,  (1909)  171  Fed. 
250. 

Of  particular  articles. —  It  has  been 
held  competent  for  the  legislature  of  a 
state  in  passing  a  law  requiring  peddlers 
to  have  a  license  to  distinguish  between 
itinerant  venders  of  exempted  articles  on 
the  one  hand  and  to  require  safeguards 
against  peddlers  of  goods  and  wares  not 
exempted  on  the  other,  in  view  of  the 
mischiefs  which  it  was  sought  to  guard 
ogainst,  such  an  act  not  being  violative 
of  the  Fourteenth  Amendment  as  being 
class  legislation.  State  v,  Webber,  ( 1908 ) 
214  Mo.  272,  113  S.  W.  1054,  15  Ann.  Gas. 
983. 

A  statute  requiring  the  payment  of  a 
license  tax  by  the  state  for  the  purpose 
of  regulating  the  business  of  selling  drugs 
by  itinerant  vendors,  is  not  repugnant  to 
this  clause.  Ex  p.  Gilstrap,  (1915)  171 
Cal.  108,  152  Pac.  42,  Ann.  Cas.  1917A 
1086. 

Excepting  peddlers  of  agricultural  prod- 
ucts.—  A  statute  requiring  the  payment  of 
a  tax  by  any  person  engaging  in  business 
as  a  peddler,  does  not  deny  the  equal  pro- 
tection of  the  laws  because  it  excepts 
peddlers  in  agricultural  or  farm  products, 
*  books,  periodicals  or  newspapers,  and 
peddlers  within  the  limits  of  any  city  or 
town  which  by  city  ordinance  regulates 
the  sale  of  goods,  wares  or  merchandise 
bv  peddlers.  McKnight  v.  Hodge,  (1909) 
55  Wash.  289,  104  Pac.  504,  40  L.  R.  A. 
(N.  S.)    1207. 

Excepting  business  of  selling  to  mer- 
chants.—  A  statute  requiring  the  payment 
of  a  license  tax  by  any  itinerant  vendor, 
that  is,  by  any  person  who  engages  in  a 


temporary  or  transient  business  of  selling 
manufactured  goods,  wares,  or  merchan- 
dise, except  to  merchants  in  the  usual 
course  of  business,  denies  the  equal  pro- 
tection of  the  laws.  Smith  v.  Farr, 
(1909)  46  Colo.  364,  104  Pac.  401.  See 
also  Leonard  t\  Reed,  (1000)  46  Colo. 
307,  104  Pac.  410,  133  Am.  St.  Rep.  77. 

Excepting  aged  and  infirm. —  Where  a 
privilege  tax  statute  after  imposing  taxes 
on  peddlers  of  merchandise  varying  in 
amount,  according  to  the  kind  of  team 
and  vehicle  used,  concludes  with :  "  Pro- 
vided, that  any  person  resident  of  any 
county  in  this  state  who  is  over  sixty 
years  old  and  has  lost  a  limb  or  an  eye, 
or  who  is  otherwise  unable  to  earn  a  sup- 
port for  himself  by  labor,  and  whose  tax- 
able property  is  less  than  $500.00,  may 
peddle  in  the*  county  of  his  residence  with- 
out paying  a  privilege  tax,"  there  is  held 
to  be  a  classification  of  the  aged,  who 
are  physically  disabled  and  impecunious, 
which  classification  is  based  on  existing 
conditions,  and  founded  in  reason  ana 
justice,  and  not  violative  of  the  equality 
clause  of  the  Constitution.  Adams  v. 
Standard  Oil  Co.,  (1910)  97  Miss.  879, 
53  So.  692. 

Discriminating  as  to  amount  of  tax  on 
stock  in  trade. —  The  constitutional  provi- 
sion is  violated  by  the  provisions  of  the 
Act  of  Maine  of  1901,  ch.  277,  in  refer- 
ence to  hawkers  and  peddlers,  in  that  the 
discrimination  between  those  who  own 
and  pay  taxes  on  a  stock  in  trade  to  the 
amount  of  twenty-five  dollars,  and  those 
who  pay  a  less  tax  on  their  stock  in  trade, 
exempting  the  former  from  paying  license 
taxes  while  requiring  the  latter  to  pay 
them,  constitutes  an  illegal,  arbitrary  dis- 
crimination. State  v.  Mitchell,  (1902) 
97  Me.  66,  53  Atl.  887,  94  Am.  St.  Rep. 
481. 


(g)  Distinction  Between  Travelling  Agent  and  General  Store. — A  statute 
requiring  the  payment  of  a  license  tax  for  the  privilege  of  selling  sewing 
machines,  as  applied  to  the  business  of  selling  them  from  delivery  wagons 
and  not  to  the  business  of  selling  them  from  a  regularly  established  store, 
does  not  deny  the  equal  protection  of  the  laws. 


Singer  Sewing  Mach.  Co.  v.  Brickell, 
(1914)  233  U.  S.  304,  34  S.  Ct.  493,  58 
U.  S.  (L.  ed.)  974,  affirming  (1912)  199 
Fed.  654. 

An  Arkansas  statute  providing  that 
'•'before    any    person    either    as    owner, 


manufacturer,  or  agent,  shall  travel  over 
or  through  any  county  and  peddle  or  sell 
any  lightning  rod,  steel  stove  range,  clock, 
pump,  buggy,  carriage,  and  vehicles,  or 
either  of  said  articles,  he  shall  procure 
a  license  from  the  county  clerk  of  such 
county,  authorizing  such  person  to  con- 
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duct  such  business;  provided,  nothing  in       constitutional.     Ea  p.   Deeds,    (1905)    75 
this  Act  shall  apply  to  any  resident  mer-       Ark.  542,  87  S.  W.  1030. 
chant  in  said  county,"  was  held  to  be  un- 

(h)  On  Wholesale  Dealers  in  Oil — A  tax  imposed  for  the  privilege  of  carry- 
ing on  the  business  of  a  wholesale  dealer  in  oil,  does  not  deny  to  that  class 
of  wholesale  dealers  the  equal  protection  of  the  laws  within  the  meaning 
of  this  clause. 

Southwestern  Oil  Co.  r.  Texas,  (1910)  217  U.  S.  114,  30  S.  Ct.  496,  54  U.  S. 
(L.  ed.)   688. 

(i)  Agents  of  Foreign  Insurance  Company.— A  statute  providing  that  there 
shall  be  paid  "  by  every  person  who  shall  act  in  the  city  and  county  of  New 
York  as  agent  for  or  on  behalf  of  any  individual,  or  association  of  individ- 
uals, not  incorporated  by  the  laws  of  this  state,  to  effect  insurance  against 
losses  or  injury  by  fire  in  the  city  and  county  of  New  York,  although  such 
individuals  or  associations  may  be  incorporated  for  the  purpose  by  any 
other  state  or  country,  the  sum  of  two  dollars  upon  the  hundred  dollars,' ' 
is  valid  as  the  tax  is  uniform  and  equal  in  its  application,  and  is  imposed 
upon  alj  persons  who,  to  effect  insurance,  act  as  agents  for  any  individual,  or 
association  of  individuals,  not  incorporated  by  the  laws  of  the  state. 

Fire  Dept.  v.  Stanton,   (1898)   28  App.       (N.    Y.)     440;     Fire    Dept.    v.    Wright, 
Div.  335,  51  N.  Y.  S.  242.     See  also  Fire       (1854)    3  E.  D.  Smith   (N.  Y.)   453. 
Dept.   v.   Noble,    (1854)    3   E.    D.    Smith 

(j)  Packing-house  Agents — A  municipal  ordinance  imposing  a  tax  upon, 
all  agents  of  packing  houses  doing  business  in  the  state  in  each  county  where 
the  business  is  carried  on  is  not  invalid  as  denying  to  the  managing  agent  of 
a  foreign  packing  house  the  equal  protection  of  the  laws,  as  the  tax  is 
imposed  alike  upon  the  managing  agents  both  of  domestic  and  foreign 
houses. 

Kehrer  v.   Stewart,    (1905)    197   U.   S.  N.  C.  567,  47  S.  E.  53,  affirmed  Armour 

69,  25  S.  Ct.  403,  49  U.  S.    (L.  ed.)    663,  Packing  Co.   t\   Lacv,    (1906)    200   U.  S. 

affirming    (1902)    115  Ga.    184,  41   S.   E.  226,  26  S.  Ct.  232,  50  U.  S.   (L.  ed.)  451, 

680.  wherein  the  Supreme  Court  of  the  United 

States  said  that  the  equal  protection  of 

A  North  Carolina  statute  imposing  a  the  laws  is  not  denied  to  meat-packing 

license   tax    "  upon   every    meat    packing  houses  because  houses  packing  vegetables 

house   doing  business   in   this   state,   one  and    the    like    are   not    included    in    the 

hundred  dollars  for  each  county  in  which  same    classification,    and    subject   to   the 

said    business    is    carried    on/'    is    valid.  same  tax. 
Lacy  v.  Armour  Packing  Co.,   (1904)    134 

(k)  On  Rectifying  or  Blending  Distilled  Spirits — A  statute  imposing  a  tax 
on  the  business  of  compounding,  rectifying,  adulterating,  or  blending  dis- 
tilled spirits,  does  not  make  an  arbitrary  and  illegal  discrimination. 

Brown- Forman  Co.  v.  Kentucky,  (1910)  2.17  U.  St  563,  30  S.  Ct.  678,  54  U.  S. 
(L.  ed.)   883. 


Amend.  XIV,  sec.  1] 


CONSTITUTION 


1087 


(1)  On  Business  of  Selling  Sewing  Machines. — A  statute  imposing  a  tax  on 
the  business  of  selling  or  dealing  in  sewing  machines  does  not  deny  to  sew- 
ing-machine companies  the  equal  protection  of  the  laws. 


Singer  Mfg.  Co.  v.  Wright,  (1887)  33 
Fed.  121.  See  also  Weaver  v.  State, 
(1892)   80  Ga.  642,  15  S.  E.  840. 

On  sewing-machine  agents. — An  ordi- 
nance imposing  a  license  tax  of  twenty- 
five  dollars  on  any  one  acting  as  agent, 
solicitor,  or  canvasser  of  sewing  machines, 
was  held  not  to  be  repugnant  to  the  con- 
stitutional provision.  St.  Louis  v.  Bow- 
ler, (1887)  94  Mo.  630,  7  S.  W.  434,  the 
court  saying:  "No  one  is  denied  the 
equal  protection  of  the  laws  upon  whose 
occupation  or  upon  whose  property  no 
greater  burden  is  imposed  than  is  im- 
posed upon  the  same  occupation  or  the 
same  kind  of  property  by  the  authority 
levying  the  tax." 

An  Alabama  statute  which  provided 
that  "  it  shall  be  unlawful  for  any  per- 


son, firm,  company,  or  corporation,  to 
engage  in  or  carry  on  any  business  for 
which  ft  license  is  by  law  required,  with- 
out having  paid  for  and  taken  out  a  li- 
cense therefor "  and  that  "  each  sewing- 
machine  .  .  .  company,  selling  sew- 
ing machines  .  .  .  either  themselves 
or  by  their  agents,  and  all  persons  who 
engage  in  the  business  of  selling  sewing 
machines,  shall  pay  to  the  state  twenty- 
five  dollars  for  each  county  in  which  they 
may  so  sell,"  was  held  not  to  discriminate 
unconstitutionally  between  companies 
which  sell  sewing  machines  and  persons  or 
individuals  who  engage  in  the  business  of 
selling  sewing  machines.  In  was  also 
held  that  an  exemption  of  merchants  en- 
gaged in  a  general  business,  keeping  sew- 
ing machines  as  a  part  of  their  stock, 
did  not  discriminate,  unconstitutionally. 
Quartlebaum  v.  State,   (1885)    79  Ala.  1. 


(m)  Use  of  Trading  Stamps — A  tax  on  the  use  by  retail  merchants  of 
redeemable  coupons  or  profit-sharing  certificates,  does  not  deny  the  equal 
protection  of  the  laws. 


Rast  t\  Van  Deman,  etc.,  Co.,  (1916) 
240  U.  S.  342,  36  S.  Ct.  370,  60  U.  S. 
(L.  ed.)  679,  Ann.  Cas.  19 17 A  455, 
L.  R.  A.  1917A  421. 

Statutes  imposing  a  tax  for  the  priv- 
ilege  of   using   trading   stamps,   so   nigh 


as  manifestly  intended  to  be  inhibit ive 
of  the  use  of  such  stamps  within  the 
state,  have  been  held  to  deny  to  mer- 
chants using  them  the  equal  protection  of 
the  laws.  Cottrell  t\  Sperry,  etc.,  Co., 
(1915)  227  Fed.  256;  Little  v.  Tanner, 
(1913)    208-  Fed.    605. 


Trading  stamp  companies. — A  state  law  imposing  a  license  tax  on  trading 
stamp  companies  is  graded  according  to  the  gross  annual  receipts  is  not  vio- 
lative of  the  Fourteenth  Amendment,  as  being  a  denial  of  equal  protection 
of  the  law. 

State  t?.  Underwood,  (1915)   139  La.  288,  71  So.  513. 

(n)  Plumbers. — An  ordinance  requiring  persons  engaged  in  the  plumbing 
business  to  obtain  a  license  and  which  applies  alike  to  every  person  whether 
master  or  employing  plumber  or  journeyman  plumber  and  operates  equally 
upon  all  who  come  within  its  provisions,  does  not  conflict  with  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States,  which  provides 
that  no  state  "  shall  deprive  any  person  of  life,  liberty  or  property  without 
due  process  of  law." 


Em  p.  Smith,   (1910)   231  Mo.  Ill,  132  S.  W.  607. 
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(o)  Professional  Chauffeurs. — A  statute  requiring  the  payment  of  a  license 
tax  by  professional  chauffeurs  does  not  deny  the  equal  protection  of  the  laws 
because  other  operators  of  motor  vehicles  are  not  similarly  taxed. 

Buggies  i>.  State,   (1913)    120  Md.  653,  87  Atl.  1080. 

(p)  Of  Places  of  Amusement  According  to  Price  of  Admission. — An  ordinance 
requiring  licenses  for  places  of  amusement,  the  fees  being  graded  according 
to  prices  of  admission,  exclusive  of  box  seats,  does  not  deny  the  equal  pro- 
tection of  the  laws. 

Metropolitan  Theater  Co.  v.  Chicago,    (1913)   228  U.  S*  61,  33  S.  Ct.  441,  57  U.  S. 
(L.  ed.)   730. 


(q)  Emigrant  Agents — A  state  law  taxing  the  business  of  hiring  persons  to 
labor  outside  the  state  limits  does  not  deny  to  persons  engaged  in  such 
business  the  equal  protection  of  the  laws  when  the  business  of  hiring  persons 
to  labor  within  the  state  is  not  subject  to  like  tax. 


Williams  v.  Fears,  (1900)  179  U.  S. 
274,  21  S.  Ct.  128,  45  U.  S.  (L.  ed.) 
186,  affirming  (1900)  110  Ga.  584,  35 
S.  E.  699,  50  L.  R.  A.  685.  See  also 
Shepperd  v.  Sumter  County,  (1877)  59 
Ga.  535;  Kendrick  r.  State,  (1905)  142 
Ala.  43,  39  So.  203. 

A  South  Carolina  statute  entitled  "An 
Act  to  prohibit  emigrant  agents  from 
plying  their  vocation  within  this  state 
without  first  obtaining  a  license  therefor, 
and  for  other  purposes,"  is  not  discrim- 
inatory in  any  unlawful  sense  by  requir- 


ing a  license  for  such  business  when  the 
labor  is  to  be  performed  out  of  the  state 
and  not  requiring  a  license  when  the  labor 
is  to  be  performed  within  the  state.  "  The 
business  which  seeks  to  induce  laborers 
to  leave  the  state  and  the  business  which 
promotes  the  employment  of  laborers 
within  the  state,  are  so  different  in  their 
tendencies  for  good  or  evil  to  general 
interest,  as  to  justify  a  different  classifi- 
cation *and  treatment  with  respect  to 
them."  State  v.  Napier,  (1901)  63  S. 
C.  67,  41  S.  E.  13. 


<t)  Laundry  License. 

A  statute  providing  that  "  every  male 
person  engaged  in  the  laundry  other  than 
the  steam  laundry  business  must  pay  a 
license  of  ten  dollars  per  quarter,  pro- 
vided that,  where  more  than  one  person 
is  engaged  or  employed  or  kept  at  work, 
such  male  person  or  persons  shall  pay  a 
license  of  twenty-five  dollar*  per  quarter, 
which  shall  be  the  license  for  one  place 
of  business  only,"  when  another  statute 
provides  that  "  every  person  who  carries 
on  a  steam  laundry  must  pay  a  license  of 


fifteen  dollars  per  quarter,"  casts  a  greater 
burden  upon  those  conducting  the  business 
of  a  laundry  otherwise  than  by  steaxr, 
where  one  or  more  persons  are  employed, 
than  is  imposed  upon  those  conducting 
a  steam  laundry,  without  presenting  con- 
ditions which  would  justify  the  state  in 
adding  this  additional  burden.  In  re 
Yot  Sang,  (1896)  75  Fed.  983.  But 
in  State  r.  French,  (1895)  17  Mont.  54, 
41  Pac.  1078,  30  L.  R.  A.  415,  the  statute 
was  held  to  be  valid. 


(s)  Discretion  in  Issuing  Licenses. — A  municipal  ordinance  vesting  power  in 
the  mayor  to  grant  or  refuse  a  license  to  sell  cigarettes  does  not  deny  the 
equal  protection  of  the  laws  because  in  other  kinds  of  business  where 
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licenses  are  granted  to  persons  engaged  in  any  trade  or  occupation  there 
is  not  given  to  the  mayor  a  like  exercise  of  discretion. 


Gundling  v.  Chicago,  (1900)  177  U.  S. 
186,  20  S.  Ct.  633,  44  U.  S.  (L.  ed.) 
725. 

A  statute  relating  to  deposits  of  phos- 
phate rock  in  state  property  provided 
"  that  in  every  case  in  which  applica- 
tions shall  be  made  to  the' board  of  agri- 
culture for  a  license  to  dig,  mine,  and  re- 
move phosphate  rock  and  phosphatic  de- 


posits from  the  beds  of  the  navigable 
streams  or  from  the  marshes  of  this  state, 
it  shall  be  within  the  power  and  authority 
of  the  said  board  to  grant  or  refuse  the 
said  license,  as  the  said  board  may,  in  its 
discretion,  deem  best  for  the  interests 
of  the  state  and  the  proper  management 
of  the  interests  of  the  state  in  such  de- 
posits." State  v.  Hagood,  (1888)  30  S. 
C.  619,  9  S.  E.  686,  3  L.  R.  A.  841. 


AMENDMENT  XIV,  SECTION  2 

"  Representatives  shall  be  apportioned  among  the  several  states  accord- 
ing to  their  respective  numbers,  counting  the  whole  number  of  per- 
sons in  each  state,  excluding  Indians  not  taxed.  But  when  the  right 
to  vote  at  any  election  for  the  choice  of  electors  for  President  and 
Vice-President  of  the  United  States,  representatives  in  Congress,  the 
executive  and  judicial  officers  of  a  state,  or  the  members  of  the  legis- 
lature thereof,  is  denied  to  any  of  the  male  inhabitants  of  such  state, 
.  being  twenty-one  years  of  age,  and  citizens  of  the  United  States,  or 
in  any  way  abridged,  except  for  participation  in  rebellion,  or  other 
crime,  the  basis  of  representation  therein  shall  be  reduced  in  the  pro- 
portion which  the  number  of  such  male  citizens  shall  bear  to  the 
whole  number  of  male  citizens  twenty-one  years  of  age  in  such  state." 

Clause  of  original  constitution  abrogated —  Slavery  having  been  abolished, 
and  the  persons  formerly  held  as  slaves  made  citizens,  this  clause  fixing 
the  apportionment  of  representatives  has  abrogated  so  much  of  the  cor- 
responding clause  of  the  original  Constitution  as  counted  only  three-fifths 
of  such  persons. 

Elk  v.  Wilkins,   (1884)    112  U.  S.  102,  5  S.  Ct.  41,  28  U.  S.    (L.  ed.)   643. 

A  seceded  state  is  not  entitled,  on  its  readmission  into  the  Union,  to  imme- 
diate representation  of  the  two-fifths  of  its  colored  population  added  to 
its  basis  of  population  by  the  Fourteenth  Article  of  Amendment  to  the 
Federal  Constitution,  without  awaiting  the  next  census. 

Segar,  2  Bart.  810. 

State  control  of  suffrage. —  This  section  distinctly  recognizes  the  right  of  a 
state  to  deny  or  abridge  the  right  to  vote  of  the  male  inhabitants  who  arc 
twenty-one  years  of  age,  and  it  is  well  known  that  many  of  the  states  have 
from  time  to  time,  by  an  impartial  and  uniform  rule  of  prohibition,  denied 
the  right  to  vote  to  such  of  their  male  inhabitants  as  were  thought  not  to 
possess  the  qualifications  necessary  for  an  independent  and  intelligent 
exercise  of  the  right. 

Stone  t\  Smith,  (1893)  159  Mass.  414,  to  deny  to  classes  or  portions  of  the  male 
34  N.  E.  521.  inhabitants  the. right  to  vote  which  is  al- 

lowed  to   other   male    inhabitants.      The 
Not  only  does  this  section  assume  that       regulation  of  the  suffrage  is  thereby  con- 
the  right  of  male  inhabitants  to  vote  was       ceded  to  the  states  as  a  state's  right.    U. 
the  special  object  of  its  protection,  but  it       S.  v.  Anthony,  (1873)  11  Blatchf.  (U.  S.) 
assumes  and  admits  the  right  of  a  state       200,  24  Fed.  Cas.  No.  14,459. 
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Subject  to  penalty  of  reduction  in  representation.— ~"  The  first  section 
of  the  Fourteenth  Amendment  does  not  refer  to  the  exercise  of  the  elective 
franchise,  though  the  second  provides  that  if  the  right  to  vote  is  denied  or 
abridged  to  any  male  inhabitant  of  the  state  having  attained  majority,  and 
being  a  citizen  of  the  United  States,  then  the  basis  of  representation  to 
which  each  state  is  entitled  in  the  Congress  shall  be  proportionately  reduced. 
Whenever  presidential  electors  are  appointed  by  popular  election,  then  the 
right  to  vote  cannot  be  denied  or  abridged  without  invoking  the  penalty, 
and  so  of  the  right  to  vote  for  representatives  in  Congress,  the  executive 
and  judicial  officers  of  a  state,  or  the  members  of  the  legislature  thereof. 
The  right  to  vote  intended  to  be  protected  refers  to  the  right  to  vote  as 
established  by  the  laws  and  constitution  of  the  state.  There  is  no  color  for 
the  contention  that  under  the  amendments  every  male  inhabitant  of  the 
state  being  a  citizen  of  the  United  States  has  from  the  time  of  his  majority 
a  right  to  vote  for  presidential  electors." 

McPherson  t>.  Blacker,  (1892)  146  U.  S.  39,  13  S.  Ct.  3,  36  U.  S.  <L.  ed.)  869, 
affirming   (1892)   92  Mich.  377,  52  N.  W.  469,  31  Am.  St.  Rep.  587,  16  L.  R.  A.  476. 

••  Excluding  Indians  not  taxed." — In  holding  that  Indians  maintaining 
tribal  relations  are  the  wards  of  the  nation  and  owe  no  allegiance  to  the 
states,  and  receive  from  them  no  protection,  the  Supreme  Court  of  the 
United  States  said:  "  In  declaring  the  basis  on  which  representation  in 
the  lower  branch  of  the  Congress  and  direct  taxation  should  be  apportioned, 
it  was  fixed  that  it  should  be  according  to  numbers,  excluding  Indians  not 
taxed,  which,  of  course,  excluded  nearly  all  of  that  race,  but  which  meant 
that  if  there  were  such  within  a  state  as  were  taxed  to  support  the  govern- 
ment, they  should  be  counted  for  representation,  and  in  the  computation 
for  direct  taxes  levied  by  the  United  States.  This  expression,  excluding 
Indians  not  taxed,  is  found  in  the  Fourteenth  Amendment,  where  it  deals 
with  the  same  subject  under  the  new  conditions  produced  by  the  emanci- 
pation of  the  slaves.  Neither  of  these  shed  much  light  on  the  power  of 
Congress  over  the  Indians  in  their  existence  as  tribes,  distinct  from  the 
ordinary  citizens  of  a  state  or  territory." 

U.  S.  t?.  Kagama,  (1886)  118  U.  S.  378,  6  S.  Ct.  1109,  30  U.  S.  (L.  ed.)  228. 

Indians  not  taxed  are  not  citizens.—  Indians  no.t  taxed  are  still  excluded 
from  the  count,  for  the  reason  that  they  are  not  citizens.  Their  absolute 
exclusion  from  the  basis  of  representation,  in  which  all  other  persons  are 
now  included,  is  wholly  inconsistent  with  their  being  considered  citizens. 

Elk  t?.  Wilkins,   (1884)    112  U.  S.  102,  5  S.  Ct.  41,  28  U.  S.   (L.  ed.)   643. 


AMENDMENT  XIV,  SECTION  8 

"  No  person  shall  be  a  senator  or  representative  in  Congress,  or  elector 
of  President  and  Vice-President,  or  hold  any  office,  civil  or  military, 
under  the  United  States,  or  under  any  state,  who,  having  previously 
taken  an  oath,  as  a  member  of  Congress,  or  as  an  officer  of  the  United 
States,  or  as  a  member  of  any  state  legislature  or  as  an  executive  or 
judicial  officer  of  any  state,  to  support  the  Constitution  of  the  United 
States,  shall  have  engaged  in  insurrection  or  rebellion  against  the 
same,  or  given  aid  or  comfort  to  the  enemies  thereof.  But  Congress 
may  by  a  vote  of  two-thirds  of  each  House,  remove  such  disability." 

State  officers — Sheriffs,  county  solicitors,  and  other  officers  required  to 
take  an  oath  to  support  the  Constitution  of  the  United  States  by  the  laws  of 
the  state  are  within  the  operation  of  this  clause. 

Worthy  v.  Barrett,   (1869)   63  N.  C.  109. 

A  constable  who  took  the  oath  to  support  the  Constitution  of  the  United 
States,  required  of  such  an  office,  and  subsequently  engaged  in  the  Civil 
War,  was  an  officer  of  the  state  within  the  meaning  of  this  amendment. 

U.  S.  t?.  Powell,  (1871)  G5  N.  C.  700,  27  Fed.  Cas.  No.  16,070. 

Engaged  in  rebellion. — One  who  is,  or  has  been,  disloyal  to  the  government 

is  disqualified  to  hold  a  seat  as  representative  in  Congress. 

Smith  v.  Brown,  2  Bart.  395;  McKee  v.  Young,  2  Bart.  422;  Christy,  2  Bart.  434; 
Wallace  v.  Simpson,  2  Bart.  731. 

The  word  "  engaged  "  implies  a  voluntary  effort  to  assist  the  insur- 
rection or  rebellion,  and  to  bring  it  to  a  successful  termination.  When  a 
person  furnished  a  substitute  for  himself  to  the  Confederate  army,  but 
alleges  that  he  himself  was  enrolled,  and  was  about  to  be  conscripted,  and 
was  overcome  by  force,  which  he  could  not  resist,  his  action  must  have 
been  prompted  by  a  well-grounded  fear  of  great  bodily  harm  and  the 
result  of  force,  which  he  was  able  neither  to  escape  nor  resist,  and  his 
action  must  have  sprung  from  want  of  sympathy  with  the  insurrectionary 
movement,  and  not  from  his  repugnance  to  being  in  the  army  merely. 

U.  S.  v.  Powell,  (1871)   65  N.  C.  709,  27  Fed.  Cas.  No.  16,079. 

"Aid  and  comfort  may  be  given  to  an  enemy  by  words  of  encouragement, 
or  the   expression   of   an   opinion,    from   one   occupying   an   influential 
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position ;"  or  by  "  being  active  in  feeding  rebels  "  engaged  in  war  against 
the  government. 

McKee  t\  Young,  2  Bart.  422. 

Holding  office  under  Confederate  government  —With  purpose  to  render 
assistance  to  United  States. —  The  holding  of  an  office  under  a  seceded  state 
government,  where  the  prime  purpose  was  to  render  assistance  to  the 
United  States  government  and  its  loyal  citizens,  while  a  violation  of  the 
letter  was  not  inimical  to  the  spirit  of  the  Fourteenth  Amendment  to  the 
Constitution,  and  did  not  disqualify  one  from  holding  the  office  of 
representative. 

Tucker  v.  Booker,  2  Bart.  772.     See  also  Patterson,  Taft  271. 

Holding  a  commission  of  justice  of  the  peace  under  the  Confederate 
government  did  not  necessarily  involve  giving  adherence  or  countenance 
to  the  rebellion. 

U.  S.  v.  Powell,   (1871)   65  N.  C.  709,  friend  and  foe  alike.    He  was  a  mere  peace 

27  Fed.  Cas.  No.  16,079,  wherein  the  court  officer,  and  unless  it  be  shown  that  under 

said :     "  It  was  absolutely  necessary  that  his  commission   the  defendant  did   some 

during  that  commotion  there  should  have  act  in  aid  of  .the  insurrection  or  rebellion, 

been   some  to  preserve  order  and  to  re-  the  fact  that  he  was  justice  of  the  peace 

strain    the   vicious   and    licentious.,   who,  is  of  no  consequence  in  the  determination 

without  this,  would  have  taken  advantage  of  his  guilt  or  innocence  under  this  in- 

of    the    turmoil    to    pillage*  and    destroy  dictment." 

A  clerk  of  a  district  court,  holding  the  office  during  the  Civil  War 
did  not  engage  in  insurrection  or  rebellion  against  "the  United  States 
government,  or  give  aid  or  comfort  to  the  enemies  thereof,  if  he  confined 
himself  to  his  legitimate  duties  as  clerk. 

Hudspeth  v.  Garrigues,  (1869)  21  La.  for  the  purpose  of  more  effectually  carry- 
Ann.  684,  wherein  the  court  said :  "  If  in  ing  on  hostilities,  or  whose  duties  apper- 
lcgislative,  or  other  official  capacity,  he  tained  to  the  support  of  the  rebel  cause; 
had  been  engaged  in  the  furtherance  of  or  if  he  had  in  some  way  misused  the 
the  unlawful  purposes  of  the  insurgents,  office  he  did  hold  to  forward  the  designs 
when  the  duties  of  his  office  necessarily  of  the  enemies  of  the  United  States;  the 
had  relation  to  the  support  of  the  re-  case  would  have  been  very  different." 
bellion;  if  he  had  held  a  position  created 

Involving  service  in  the  Confederate  army  does  not  render  the  person 
rendering  such  service  ineligible  to  hold  the  office  of  sheriff. 
Privett  t\  Stevens,   (1881)   25  Kan.  275. 

Removal  of  Disability  —Effect  of  Pardon.—  This  section  does  not  operate 
to  exclude  a  person  from  holding  office  under  the  United  States  who  received 
a  full  pardon  from  the  President  for  the  part  he  had  taken  in  the  Civil 
War  prior  to  the  adoption  of  the  amendment'. 

Tardon  —  Lawton's  Case,    (1885)    18  Op.  Atty.-Gen.  149. 
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By  Resolution  of  House  of  Representatives. 

■ 

A  person  who  had  accepted  office  under  lieved  of  such  disqualification  by  resolu- 

a    Confederate    state,    thereby    becoming  tion    of    the    House    of    Representatives, 

disqualified    from    holding    the    office    of  Butler,  2  Bart.  461. 
representative   in   Congress,   could  be  re- 

The  Act  of  Congress  of  June  6,  1898,  ch.  389,  30  Stat.  L.  432,  provides 
"  that  the  disability  imposed  by  section  3  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States  heretofore  incurred  is  hereby 
removed." 

See  vol.  8,  p.  923. 

Retrospective  operation. —  Persons  in  office  before  the  promulgation  of  this 
amendment  were  not  removed  therefrom  by  the  direct  and  immediate  effect 
of  the  prohibition  to  hold  office  contained  in  this  section,  but  legislation  by 
Congress  was  necessary  to  give  effect  to  the  prohibition  by  providing  for  such 
removal,  and  it  results  further  that  the  exercise  of  their  several  functions 
by  .these  officers,  until  removed  in  pursuance  of  such  legislation,  was  not 
unlawful.  The  intention  was  to  create  a  disability  to  remove  any  proper 
case  by  a  two-thirds  vote,  and  to  be  made  operative  in  other  cases  by  the 
legislation  of  Congress  -in  its  ordinary  course.  This  construction  gave 
certain  effect  to  the  undoubted  intent  of  the  amendment  to  insure  the 
exclusion  from  office  of  the  designated  class  of  persons  if  not  relieved  from 
their  disability,  and  avoided  the  manifold  evils  which  must  have  attended 
the  construction  that  this  prohibition  incidentally,  on  the  day  of  its 
promulgation,  affected  all  offices  held  by  persons  within  the  category  of 
prohibition,  and  made  all  official  acts  performed  by  them  since  that  day 
null  and  void. 

Griffin's  Case,  (1869)  Chase  (U.  S.)  364,  11  Fed.  Cas.  No.  5,816.  See  State  v. 
Watkins,   (1869)   21  La.  Ann.  633. 

Payment  of  claim  prohibited  by  joint  resolution. —  Where  the  payment  of  a 
claim  against  the  government  would  otherwise  come  within  the  prohibition 
of  a  joint  resolution,  the  fact  that  the  political  disabilities  of  the  claimant 
imposed  by  this  section  have  since  been  removed  by  Congress  does  not  free 
the  claim  from  the  operation  of  that  resolution;  the  prohibition  of  payment 
still  continues. 

WUliams's  Case,   (1873)  14  Op.  Atty.-Gen.  329. 
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"  The  validity  of  the  public  debt  of  the  United  States,  authorized  by  law, 
including  debts  incurred  for  payment  of  pensions  and  bounties  for 
services  in  suppressing  insurrection  or  rebellion,  shall  not  be  ques- 
tioned. But  neither  the  United  States  nor  any  state  shall  assume  or 
pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion 
against  the  United  States,  or  any  claim  for  the  loss  or  emancipation 
of  any  slave;  but  all  such  debts,  obligations  and  claims  shall  be  held 
illegal  and  void." 

A  contract  for  the  purchase  of  Confederate  coupon  bends  and  the  undertaking 
to  deliver  them  cannot  be  enforced,  nor  will  a  court  entertain  a  suit  to 
recover  damages  against  a  party  for  the  failure  to  comply  with  the  contract 
for  such  bonds  or  obligations. 


Branch  v.  Haas,  (18$3)  16  Fed.  54, 
wherein  the  court  said :  "  The  plaintiff 
relies  upon  the  authority  of  Thorington  t\ 
Smith,  (1868)  8  Wall.  (U.  S.)  1.  That 
was  a  case  where  property  had  been  sold 
in  1864,  while  the  war  was  flagrant.  The 
property  was  real  estate.  A  portion  of 
the  purchase  money  was  paid  in  Confed- 
erate treasury  notes,  which  was  the  cur- 
rency, and  substantially  the  only  cur- 
rency, in  circulation  at  the  time  here, 
in  Montgomery,  Alabama,  where  the 
transaction  took  place  and  where  all  the 
parties  resided  at  the  time.  A  note  was 
given  for  the  unpaid  portion  of  the  pur- 
chase money,  ten  thousand  dollars,  and 
after  the  war  ended  and  the  Confederate 
States  of  America  passed  out  of  existence, 
suit  was  brought  for  the  unpaid  portion 
of  the  purchase  money  of  the  property, 
and  the  question  was  whether  the  note 
could  be  enforced.  The  transaction  of 
sale  of  which  it  was  a  part  was  in  Con- 
federate treasury  notes,  and  it  was  pro- 
posed to  be  shown  that  it  was  the  under- 
standing of  the  parties  that  the  note  also 
was  to  be  paid:  in  the  same  currency. 
The  court  held  that  such  contracts  could 
be  enforced  in  the  courts  of  the  United 
States,  after  the  restoration  of  peace,  '  to 
the  extent  of  their  just  obligation,'  but 
the  opinion  of  the  court  shows  that  this 
result  was  reached,  not  because  of  any 
recognition  of  Confederate  treasury  notes 


as  of  any  just  and  valid  obligation,  or 
that  transactions  based  upon  such  cur- 
rency should  be  upheld,  except  as  to  per- 
sons residing  within  Confederate  lines, 
and  where  such  currency  was  the  only 
currency  in  which  exchanges  in  the  com- 
mon transactions  of  life  could  be  made;  , 
and  in  speaking  of  such  currency  the 
court  said  in  that  case:  'It  must  be  re- 
garded, therefore,  as  a  currency  imposed 
upon  the  community  by  irresistible  force.' 
This  case  of  Thorington  u.  Smith  is  com- 
mented on  in  the  subsequent  case  of  Han- 
auer  v.  Woodruff,  (1872)  15  Wall.  (U.  S.) 
439,  cited  above,  which  was  a  suit  on  a 
promissory  note  dated  at  Memphis,  Ten- 
nessee, December  22,  1861,  the  considera- 
tion of  which  was  bonds  issued  by  the  au- 
thority of  the  convention  of  Arkansas 
which  attempted  to  carry  the  state  out 
of  the  Union,  for  the  purpose  of  support- 
ing the  war  levied  by  the  insurrectionary 
bodies  then  controlling  the  state  against 
the  federal  government.  In  that  case  the 
court  held  that  the  bonds  did  not  consti- 
tute a  valid  consideration  for  the  note 
sued  on,  even  though  bonds  of  that  char- 
acter were  used  as  a  circulating  medium 
in  Arkansas  and  about  Memphis,  Ten- 
nessee, in  the  business  transactions  of  the 
people." 

See  Contract  for  Payment  of  Confed- 
erate 'Notes 9  supra.,  p.  338. 
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AMENDMENT  XIV,  SECTION  5 

"  The  Congress  shall  have  power  to  enforce,  by  appropriate  legislation, 
the  provisions  of  this  article." 

I.  Legislation  Must  Be  Directed  Against  State  Action,  1096. 

1.  In  General,  1096. 

2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress,  1097. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the 

Laws,  1098. 

4.  Prohibiting  Denial  of  Admission  to  Privileges  of  Public  Places, 

1098. 
II.  Power  Limited  to  Enforcement  of  Guaranty,  1099. 
III.  Jurors  Not  to  Be  Excluded  on  Account  of  Race,  etc.,  1100. 
IV.  Removal  of  Causes  Against  Persons  Denied  Any  Civil  Right, 

1101. 
V.  Empowering  Officer  to  Determine  Facts  of  Citizenship,  1101. 
VI.  No  Power  to  Legislate  on  Local  Affairs,  1102. 

I.  Legislation  Must  Be  Directed  Against  State  Action 

1.  In  General. — The  prohibitions  of  the  Fourteenth  Amendment  are 
directed  to  the  states,  and  they  are  to  a  degree  restrictions  of  state  power. 
It  is  these  which  Congress  is  empowered  to  enforce,  and  to  enforce  against 
state  action,  however  put  forth,  whether  that  action  be  executive,  legislative, 
or  judicial.  Such  enforcement  is  no  invasion  of  state  sovereignty.  No  law 
can  be,  which  the  people  of  the  state  have,  by  the  Constitution  of  the 
United  States,  empowered  Congress  to  enact. 

Ex  p.  Virginia,   (1879),  100  U.  S.  346,  done  under  state  authority.     Of  course, 

25   U.   S.    (L.  ed.)    676.     See  also  Ex  p.  legislation  may  be,  and  should  be,  pro- 

Riggins,    (1904)    134  Fed.  404;   U.   S.  t?.  vided   in   advance   to   meet   the   exigency 

Patrick,    (1893)    54   Fed.    350;    U.    S.   v.  when  it  arises;  but  it  should  be  adapted 

Washington,    (1883)    20  Fed.  631;   Smoot  to    the    mischief    and    wrong    which    the 

v.  Kentucky  Cent.  R.  Co.,  (1882)   13  Fed.  amendment     was     intended     to     provide 

343.  against;  and  that  is,  state  laws  or  state 

action  of  some  kind,  adverse  to  the  rights 

Until  some  state  law  has  been  passed,  of  the  citizen  secured  by  the  amendment, 

or  some  state  action  through  it$  officers  Such  legislation  cannot  properly  cover  the 

or  agents  has  teen  taken,  adverse  to  the  whole  domain   of  rights  appertaining  to 

rights  of  citizens  sought  to  be  protected  life,  liberty,  and  property,  defining  them 

by  the  Fourteenth  Amendment,  no  legis-  and  providing  for  their  vindication.    That 

lotion    of   the   United   States   under   said  would  be  to  establish  a  code  of  municipal 

amendment,    nor    any    proceeding    under  law   regulative   of  all  private  rights  be- 

such   legislation,    can   be   called   into   ac-  tween  man  and  man  in  society.     It  would 

tivity;  for  the  prohibitions  of  the  amend-  be  to  make  Congress  take  the  place  of  the 

ment    are   against    state    laws    and    acts  state  legislatures  and  to  supersede  them. 
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The  legislation  which  Congress  is  author- 
ized to  adopt  in  this  behalf  is  not  general 
legislation  upon  the  rights  of  the  citizen, 
but  corrective  legislation,  that  is,  such  as 
may  be  necessary  and  proper  for  counter- 
acting such  laws  as  the  states  may  adopt 
or  enforce,  and  which,  by  the  amendment, 
they  are  prohibited  from  making  or  en- 
forcing or  such  acta  and  proceedings  as 
the  states  may  commit  or  take,  and  which, 
by  the  amendment,  they  are  prohibited 
from  committing  or  taking.  Civil  Rights 
Cases,  (1883)  109  U.  S.  13,  3  S.  Ct.  18, 
27  U.  S.   (L.  ed.)   835. 

Conspiracy  to  prevent  appearance  as  a 
witness. — The  right  of  any  person  to  be  a 
witness,  and  to  attend  court  for  the  pur- 
pose of  giving  his  testimony,  is  not  a  right 
granted  by  the  Constitution.  The  con- 
struction of  a  statute  which  would  bring 
within  its  meaning  a  charge  of  con- 
spiracy to  oppress  a  citizen  of  the  United 
States  in  the  exercise  of  his  right  to  ap- 
pear and  testify  as  a  witness  before  the 
grand  jury  of  a  federal  court,  and  also 
that  of  having,  in  pursuance  of  such  con- 
spiracy, murdered  him  because  of  his  hav- 
ing exercised  that  right,  would  render  it 
inconsistent  with  the  Constitution.  U.  S. 
v.  Sanges,  (1891)  48  Fed.  86,  wherein  the 
court  said  that  there  is  nothing  to  indi- 
cate that  the  provisions  of  these  amend- 
ments "  are  to  be  enforced  by  congres- 
sional  enactments   authorizing  the  trial, 


conviction,  and  punishment  of  individuals 
for  individual  invasions  of  individual 
rights,  unless  committed  under  state  au- 
thority; this  amendment  guarantees  im- 
munity from  state  laws  and  state  acts 
invading  the  privileges  and  rights  speci- 
fied in  the  amendment,  but  confers  no 
rights  upon  one  citizen  as  against  another. 
The  provision  authorizing  Congress  to  en- 
force its  guarantees  by  legislation  means 
such  legislation  as  is  necessary  to  control 
and  counteract  Btate  abridgment.  Writ  of 
error  dismissed,  as  such  writ  does  not 
lie  on  behalf  of  the  United  States  in  crim- 
inal cases  in  the  absence  of  statute, 
(1892)  144  U.  S.  310,  12  S.  Ct.  609,  36 
U.  S.  (L.  ed.)  445.  See  sections  1977  and 
1978,  R.  S.,  1  Fed.  Stat.  Annot.  791. 

"  I  am,  therefore,  of  opinion  that  in  so 
far  as  the  Civil  Rights  Bill  assumes  to 
compel,  regulate,  or  control  the  admission 
of  evidence  in  the  courts  of  this  state,  it 
is  inoperative,  unconstitutional,  and  void." 
Per  Gilpin,  C.  J.,  in  The  State  p.  Rash, 
(1867)    Houst.  Crim.  Cas.    (Del.)    271. 

The  Civil  Rights  Bill  of  1866  must  pre- 
vail where  its  provisions  come  into  con- 
flict with  state  law;  and,  under  its  first 
section,  negroes  have  equal  rights  with 
whites  to  give  evidence,  and  are  compe- 
tent witnesses.  Ex  p.  Warren,  (1868)  31 
Tex.  143;  Kelley  i>.  State,  (1869)  25  Ark. 
392. 


2.  Except  in  Cases  of  Affirmative  Grants  of  Power  to  Congress. —  The 

rule  that  in  the  enforcement  of  provisions  guaranteeing  civil  rights,  Con- 
gress is  limited  to  the  enactment  of  legislation  corrective  of  any  wrong 
committed  by  the  states  and  not  by  the  individuals,  does  not  apply  to  those 
cases  in  which  Congress  is  clothed  with  direct  and  plenary  powers  of 
legislation  over  the  whole  subject,  accompanied  by  an  express  or  implied 
denial  of  such  power  to  the  states,  as  in  the  regulation  of  commerce  with 
foreign  nations,  among  the  several  states,  and  with  the  Indian  tribes,  the 
coining  of  money,  the  establishment  of  post  offices  and  post  roads,  the 
declaring  of  war,  etc.  In  these  cases  Congress  has  power  to  pass  laws  for 
regulating  the  subjects  specified  in  every  detail,  and  the  conduct  and 
transactions  of  individuals  in  respect  thereof.  But  where  a  subject  is  not 
submitted  to  the  general  legislative  power  of  Congress,  but  is  only  sub- 
mitted thereto  for  the  purpose  of  rendering  effective  some  prohibition 
against  particular  state  legislation  or  state  action  in  reference  to  that 
subject,  the  power  given  is  limited  to  its  object,  and  any  legislation  by 
Congress  in  the  matter  must  necessarily  be  corrective  in  its  character, 
adapted  to  counteract  and  redress  the  operation  of  such  prohibited  state 
laws  or  proceedings  of  state  officers. 
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Civil  Rights  Cases,  (1883)  109  U.  S.  only  guaranteed  by  it,  even  without  an 
18,  3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835.  express  delegation  of  power,  may  be  pro- 

tected   by    Congress.     Strauder   t\   West 

Right  or  immunity  guaranteed  by  the  Virginia,  (1879)  100  U.  a.  310,  25  U.  S. 
constitution. —  A  right  or  an  immunity,  (L.  ed.)  664,  reversing  States.  Strauder, 
whether  created  by  the   Constitution .  or       (1877)   11  W.  Va.  745. 

3.  Conspiracy  to  Deprive  Any  Person  of  the  Equal  Protection  of  the 
Laws. —  Section  5519,  R.  S.,  providing  that  "  if  two  or  more  persons  in 
any  state  or  territory  conspire  or  go  in  disguise  upon  the  highway  or  on 
the  premises  of  another  for  the  purpose  of  depriving,  either  directly  or 
indirectly,  any  person  or  class  of  persons  of  the  equal  protection  of  the 
laws  or  of  equal  privileges  or  immunities  under  the  laws,  or  for  the  purpose 
of  preventing  or  hindering  the  constituted  authorities  of  any  state  or  terri- 
tory from  giving  or  securing  to  all  persons  within  such  state  or  territory  the 
equal  protection  of  the  laws,  each  of  said  persons  shall  be  punished  by  a 
fine  of  not  less  than  five  hundred  dollars  nor  more  than  five  thousand 
dollars,  or  by  imprisonment,  with  or  without  hard  labor,  not  less  than  six 
months  nor  more  than  six  years,  or  by  both  such  fine  and  imprisonment," 
is  not  warranted  by  any  clause  in  this  amendment.  It  is  not  limited  to 
take  effect  only  in  case  the  state  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  or  deprive  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  or  deny  to  any  person  the  equal 
protection  of  the  laws.  It  applies,  no  matter  how  well  the  state  may  have 
performed  its  duty.  Under  it  private  persons  are  liable  to  punishment  for 
conspiring  to  deprive  any  one  of  the  equal  protection  of  the  laws  enacted 
by  the  state. 

U.  S.  r.  Harris,  (1882)  106  U.  S.  632,  its  judicial,  and  administered  by  its  cx- 
1  S.  Ct.  601,  27  U.  S.  (L.  ed.)  290,  ecutive  department,  recognize  and  perfect 
wherein  the  court  said:  "When  the  state  the  rights  of  all  persons,  the  amendment 
has  been  guilty  of  no  violation  of  its  pro-  imposes  no  duty  and  confers  no  power 
visions;  when  it  has  not  made  or  enforced  upon  Congress."  See  also  Baldwin  v. 
any  law  abridging  the  privileges  or  ira-  Franks,  (1887)  120  U.  S.  684,  7  S.  Ct.  656, 
munities  of  citizens  of  the  United  States ;  763,  30  U.  S.  (L.  ed.)  766;  Le  Grand 
when  no  one  of  its  departments  has  de-  t\  U.  S.,  (1882)  12  Fed.  57ft 
prived  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  or  de-  Lynching. —  In  United  States  v.  Powell, 
nied  to. any  person  within  its  jurisdiction  (1907)  151  Fed.  648,  it  was  held  that 
the  equal  protection  of  the  laws ;  when,  on  Congress  may  legislate  to  prohibit  a  con- 
the  contrary,  the  laws  of  the  state,  as  en-  spiracy  against  one  in  the  custody  of 
acted  by  its  legislative,  and  construed  by  state  officers. 

4.  Prohibiting  Denial  of  Admission  to  Privileges  of  Public  Places.— 

An  Act  of  Congress  which  declares  that  in  the  enjoyment  of  the  accommo- 
dations and  privileges  of  inns,  public  conveyances,  theatres,  and  other 
places  of  amusement,  no  distinction  shall  be  made  between  citizens  of 
different  race  or  color,  or  between  those  who  have  and  those  who  have  not 
been  slaves,  is  not  within  the  power  of  Congress  under  this  clause.    The 
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statute  does  not  profess  to  be  corrective  of  any  constitutional  wrong  com- 
mitted by  the  state,  but  steps  into  the  domain  of  local  jurisprudence,  and 
lays  down  rules  for  the  conduct  of  individuals  in  society  towards  each 
other,  and  imposes  sanctions  for  the  enforcement  of  those  rules  without 
referring  in  any  manner  to  any  supposed  action  of  the  state  or  its 
authorities. 


Civil  Rights  Cases,  (1883)  100  U.  S.  10, 
3  S.  Ct.  18,  27  U.  S.  (L.  ed.)  835.  See 
also  U.  S.  r.  Washington,  (1883)  20  Fed. 
631;  Charge  to  Grand  Jury,  (1875)  1 
Hughes*  (U.  S.)  541,  30  Fed.  Cas.  No. 
18,258. 

An  Act  of  Congress,  so  far  as  jt  seeks 
to  inflict  penalties  for  the  violation  of 
any  or  all  rights  which  belong  to  the  citi- 
zens of  a  state,  and  not  to  citizens  of  the 
United  States,  as  such,  is  the  exercise  of  a 
power  not  authorized  by  any  provision  of 
the  Constitution  of  the  United  States,  and 
the  privilege  to  use  for  local  travel  any 
public  conveyance  is  not  a  right  arising 
under  the  Constitution  of  the  United 
States.  Cully  t\  Baltimore,  etc.,  R.  Co., 
(1876)  1  Hughes  (U.  S.)  536,  6  Fed.  Cas. 
No.  3,466. 

There  is  no  power  of  federal  legisla- 
tion to  provide  penalties  for  the  violation 
of  any  privileges  save  the  few  which  are 
enjoyed  primarily  under  the  Federal  Con- 
stitution. The  Act  of  Congress  making 
it  an  offense  to  deny  to  colored  people 
"  the  full  and  equal  enjoyment  of  the  ac- 
commodations, advantages,  facilities,  and 
privileges  of  the  theatres  and  inns"  of  a 
state  is  invalid.  Charge  to  Grand  Jury, 
(1875)  21  Int.  Rev.  Rec.  173,  30  Fed.  Cas. 
No.  18,260. 

The  state  laws  of  North  Carolina  fully 
protect  all  persons,  irrespective  of  class,  in 
equal  rights  to  the  use  and  accommoda- 
tions of  inns  and  public  conveyances;  and 
therefore  the  Civil  Rights  Act  of  March 
1,  1875,  18  Stat.  L.  114,  p.  335,  was  not 
necessary  in  North  Carolina,  its  only  ef- 
fect being  to  give  to  the  federal  courts 
the  jurisdiction  of  wrongs  suffered  by  citi- 


zens by  reason  of  class.    Civil  Rights  Bill, 
(1875)   1  Hughes  (U.  S.)   541. 

Contrasted  with  Thirteenth  Amendment 
—  "  We  must  not  forget  that  the  province 
and  scope  of  the  Thirteenth  and  Four- 
teenth Amendments  are  different;  the 
former  simply  abolished  slavery;  the  lat- 
ter prohibited  the  states  from  abridging 
the  privileges  or  immunities  of  citizens  of 
the  United  States;  from  depriving  them 
of  life,  liberty,  or  property  without  due 
process  of  law,  and  from  denying  to  any 
the  equal  protection  of  the  laws.  The 
amendments  are  different,  and  the  powers 
of  Congress  under  them  are  different. 
What  Congress  has  power  to  do  under  one, 
it  may  not  have  power  to  do  under  the 
other.  Under  the  Thirteenth  Amendment, 
it  has  only  to  do  with  slavery  and  its  in- 
cidents. Under  the  Fourteenth  Amend- 
ment, it  has  power  to  counteract,  and 
render  nugatory  all  state  laws  and  pro- 
ceedings which  have  the  effect  to  abridge 
any  of  the  privileges  or  immunities  of 
citizens  of  the  United  States,  or  to  de- 
prive them  of  life,  liberty,  or  property 
without  due  process  of  law,  or  to  deny  to 
any  of  them  the  equal  protection  of  the 
laws.  Under  the  Thirteenth  Amendment, 
the  legislation,  so  far  as  necessary  or 
proper  to  eradicate  all  forms  and  incidents 
of  slavery  and  involuntary  servitude,  may 
be  directand  primary,  operating  upon  the 
acts  of  individuals,  whether  sanctioned  by 
state  legislation  or  not;  under  the  Four- 
teenth, as  we  have  already  shown,  it  must 
necessarily  be,  and  can  only  be,  correc- 
tive in  its  character,  addressed  to  coun- 
teract and  afford  relief  against  state  reg- 
ulations or  proceedings."  Civil  Rights 
Cases,  (1883)  109  U.  S.  23,  3  S.  Ct.  18, 
27  U.  S.  (L.  ed.)  835. 


II.  Power  Limited  to  Enforcement  of  Guaranty 

This  amendment  does  not  add  anything  to  the  rights  which  one  citizen 
has  under  the  Constitution  against  another.  The  equality  of  the  rights 
of  the  citizens  is  a  principle  of  republicanism.  Every  republican  govern- 
ment is  in  duty  bound  to  protect  all  its  citizens  in  the  enjoyment  of  this 
principle,  if  within  its  power.    That  duty  was  originally  assumed  by  the 
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states,  and  it  still  remains  there.  The  only  obligation  resting  upon  the 
United  States  is  to  see  that  the  states  do  not  deny  the  right.  This  the 
amendment  guarantees,  but  no  more.  The  power  ,of  the  national  govern- 
ment is  limited  to  the  enforcement  of  this  guaranty. 


U.  S.  t\  Cruikshank,  (1875)  92  U.  S. 
555,  23  V.  S.  (L.  ed.)  588,  affirming 
(1874)  1  Woods  (U.  S.)  308,  25  Fed. 
Cas.  No.   14,897. 

While  the  sections  of  the  Declaration  of 
Rights  of  the  state  constitution  and  the 
13th  and  14th  Amendments  to  the  Federal 
Constitution  above  quoted  may  be  effec- 
tive without  further  legislation  on  the 
subject  covered  by  the  organic  provisions, 
such  sections  are  not  intended  to  inter- 
fere with  the  enactment  and  enforcement 
of  state  laws  where  substantial  private 
rights  are  not  arbitrarily  invaded.  Butler 
v.  Perry,  (1914)  67  Fla.  405,  66  So.  150. 


"  The  recent  amendments  to  the  Consti- 
tution were  intended  to  secure  freedom 
and  the  benefits  of  citizenship  to  colored 
men,  and  protect  their  civil  rights  against 
hostile  state  legislation.  All  state  laws 
which  discriminate  against  colored  men  as 
a  race,  and  deny  them  equal  civil  rights 
with  other  citizens,  are  now  prohibited  by 
the  Constitution,  and  may  be  declared  un- 
constitutional by  the  courts ;  and  Congress 
may  also  enforce  the  civil  rights  thus 
denied,  Jt>v  suitable  legislation."  Charge 
to  Grand  Jury,  (1875)  1  Hughes  (U.  SO 
541,  30  Fed.  Cas.  No.   18,258. 


III.  Jurors  Not  to  be  Excluded  on  Account  of  Race,  Etc. 

An  Act  of  Congress  which  enacts  that  "  no  citizen  possessing  all  other 
qualifications  which  are  or  may  be  prescribed  by  law  shall  be  disqualified 
for  service  as  grand  or  petit  juror  in  any  court  of  the  United  States,  or  of 
any  'state,  on  account  of  race,  color,  or  previous  condition  of  servitude  ; 
and  any  officer  or  other  person  charged  with  any  duty  in  the  selection  or 
summoning  of  jurors  who  shall  exclude  or  fail  to  summon  any  citizen  for 
the  cause  aforesaid  shall,  on  conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor,  and  be  fined  not  more  than  five  thousand  dollars/'  is  a 
constitutional  exercise  of  the  power  of  Congress  under  this  provision. 


Ex  p.  Virginia,  (1879)  100  U.  S.  344, 
25  U.  S.  (L.  ed.)  676,  wherein  the  court 
said:  "AH  of  the  amendments  derive 
much  of  their  force  from  this  latter  pro- 
vision. It  is  not  said  that  the  judicial 
power  of  the  general  government  shall 
extend  to  enforcing  the  prohibitions  and 
to  protecting  the  rights  and  immunities 
guaranteed.  It  is  not  said  that  branch 
of  the  government  shall  be  authorized  to 
declare  void  any  action  of  a  state  in  viola- 
tion of  the  prohibitions.  It  is  the  power 
of  Congress  which  has  been  enlarged.  Con- 
gress is  authorized  to  enforce  the  pro- 
hibitions by  appropriate  legislation.  Some 
legislation  is  contemplated  to  make  the 
amendments  fully  effective.  Whatever 
legislation  is  appropriate,  that  is,  adapted 
to  carry  out  the  objects  the  amendments 
have  in  view,  whatever  tends  to  enforce 
submission  to  the  prohibitions  they  con- 
tain and  to  secure  to  all  persons  the  en- 
joyment of  perfect  equality  of  civil  rights 
and    the    equal    protection    of    the    laws 


against  state  denial  or  invasion,  if  not 
prohibited,  is  brought  within  the  domain 
of  congressional  power."  See  Act  of 
March  1,  1875,  ch.  114,  §  4,  4  Fed.  Stat. 
Annot.  740.  See  also  Neal  r.  Delaware, 
(1880)  103  U.  S.  370,  25  U.  S.  (L.  ed.) 
567. 

The  principle  is  reaffirmed  that  sections 
1977  and  641,  R.  S.,  and  the  Act  of  March 
1,  1875,  18  Stat.  L.  114,  §  4,  "were  con- 
stitutional exertions  of  the  power  of  Con- 
gress to  enact  appropriate  legislation  for 
the  enforcement  of  the  provisions  of  the 
Fourteenth  Amendment,  which  was  de- 
signed, primarily,  to  secure  to  the  colored 
race  thereby  invested  with  the  rights, 
privileges,  and  reaponsibities  of  citizen- 
ship, the  enjoyment  of  all  the  civil  rights 
that,  under  the  law,  are  enjoyed  by  white 
persons;  that  while  a  state,  consistently 
with  the  purposes  for  which  the  amend- 
ment was  adopted,  may  confine,  the  selec- 
tion of  juvors  to  males,  to  freeholders,  to 
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citizens,  .  .  .  and  therefore  an  ac- 
cused, being  of  the  colored  race,  cannot 
claim  as  matter  of  right  that  his  race 
shall  be  represented  on  the  jury,  yet  a 
denial  to  citizens  of  the  African  race,  be- 
cause of  their  color,  of  the  right  or 
privilege  accorded  to  white  citizens,  of 
participating  as   jurors   in   the  adminis- 


tration of  justice,  would  be  a  discrimina- 
tion against  the  former  inconsistent  with 
the  amendment,  and  within  the  power 
of  Congress,  by  appropriate  legislation,  to 
prevent."  Gibson  v.  Mississippi,  (1896) 
162  U.  S.  666,  16  S.  Ct.  904,  40  U.  S. 
(L.  ed.)    1076. 


IV.  Removal  of  Causes  Against  Persons  Denied  any  Civil  Sight  . 

Section  641,  R.  S.,  enacting  that "  when  any  civil  suit  or  criminal  prosecu- 
tion is  commenced  in  any  state  court,  for  any  cause  whatsoever,  against  any 
person  who  is  denied,  or  cannot  enforce,  in  the  judicial  tribunals  of  the 
state,  or  in  the  part  of  the  state  where  such  suit  or  prosecution  is  pending, 
any  right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United* States,  or  of  all  persons  within  the  jurisdiction  of 
the  United  States,  .  .  .  such  suit  or  prosecution  may,  upon  the 
petition  of  such  defendant,  filed  in  said  state  court  at  any  time  before  the 
trial  or  final  hearing  of  the  cause,  stating  the  facts,  and  verified  by  oath,  be 
removed  for  trial  into  the  next  Circuit  Court  to  be  held  in  the  district 
where  it  is  pending/ '  was  fully  warranted  by  the  fifth  section  of  the 
Fourteenth  Amendment. 


Strauder  v.  West  Virginia,  (1879)  100 
U.  S.  311,  25  U.  S.  (L.  ed.)  664,  revers- 
ing State  v.  Strauder,  (1877)  11  W.  Va. 
745.  See  vol.  5,  p.  376,  title  Judiciaby, 
Jud.  Code,  §  31. 

Congress  by  virtue  of  the  fifth  section 
of  the  Fourteenth  Amendment,  may  en- 
force the  prohibitions  whenever  they  are 
disregarded  by  either  the  legislative,  the 
executive,  or  the  judicial  department  of 
the  state.  The  mode  of  enforcement  is 
left  to  its  discretion.  It  may  secure  the 
right,  that  is,  enforce  its  recognition,  by 
removing  the  case  from  a  state  court  in 
which  it  is  denied,  into  a  federal  court 
where  it  will  be  acknowledged.  Of  this 
there  can  be  no  reasonable  doubt.  Re- 
moval of  cases  from  state  courts  into 
courts  of  the  United  States  has  been  an 
acknowledged  mode  of  protecting  rights 
ever  since  the  foundation  of  the  govern- 
ment. Its  constitutionality  has  never 
been  seriously  doubted.  Virginia  v. 
Rives,  (1879)  100  U.  S.  318,  25  U.  S. 
(L.  ed.)  667. 

Primarily,  as  will  be  readily  seen  from 


the  language,  the  effect  of  this  first  sec- 
tion of  the  Fourteenth  Amendment  is  to 
prohibit  the  states  from  making  laws 
which  discriminate  against  the  negro  race, 
but  recently  emancipated  when  the  amend- 
ment was  adopted;  and  it  has  been  so 
construed  in  many  decisions  of  the  federal 
Supreme  Court.  In  that  view  of  it 
Congress  has  legislated  upon  the  subject, 
and  in  that  view  alone,  and  provided  that 
whenever  it  shall  appear  that  any  law 
of  a  state  so  discriminates,  then  it  shall 
be  ground  for  removal  of  any  cause 
affected  thereby  from  the  state  to  the 
federal  court.  In  such  cases,  the  ques- 
tion is  purely  one  of  law  —  that  is  to  say, 
it  arises  upon  the  proper  construction  of 
the  state  law  —  to  determine  whether  or 
not  the  law  does  really  so  discriminate. 
All  cases  in  which  that  phase  of  the 
amendment  is  the  subject  of  discussion 
are  applicable  only  incidentally,  if  at  all, 
to  the  case  at  bar,  which  arises  also  from 
the  Fourteenth  Amendment,  but  not  from 
any  express  language  therein  contained, 
but  from  the  construction  given  to  it  by 
the  courts.  East  ling  v.  State,  (1901)  69 
Ark.  192,  62  S.  W.  584. 


V.  Empowering  Officer  to  Determine  Facts  of  Citizenship 

It  is  competent  for  Congress  to  empower  a  United  States  commissioner 
to  determine  the  various  facts  on  which  citizenship  depends. 

Chin  Bak  Kan  v.  U.  S.,  (1902)   186  U.  S.  200,  22  S.  Ct.  891,  46  U.  S.  (L.  ed.)   1121. 
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VI  No  Power  to  Legislate  on  Local  Affairs 

The  Fourteenth  Amendment,  in  forbidding  a  state  to  make  or  enforce 
any  law  abridging  the  privileges  or  immunities  of  citizens  of  the  United 
States,  or  to  deprive  any  person  of  life,  liberty,  or  property  without  due 
process  of  law,  or  to  deny  to  any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  did  not  invest  and  did  not  attempt  to  invest  Congress 
with  power  to  legislate  upon  subjects  which  are  within  the  domain  of 
state  legislation. 

In  re   Rahrer,    (1891)    140  U.   S.   554,      with  the  right  of  a  state  to  regulate  the 
11  S.  Ct.  865,  35  U.  S.   (L.  ed.)   572.  domestic    relations    of    its    own    citizens. 

Ex  p.  Kinney,   (1879)   3  Hughes   (U.  S.) 

Domestic    relations.— This    amendment      9,  14  Fed.  Cos.  No.  7,825. 
gives  no  power  to  Congress  to  interfere 


AMENDMENT  XV,  SECTION  1 
"  The  right  of  citizens  of  the  United  States  to  vote  shall  not  be  denied  or 
abridged  by  the  United  States  or  by  any  state  on  account  of  race, 
color,  or  previous  condition  of  servitude."1 

I.  This  Section  Self-executing,  1103. 

IT.  Prohibition  upon  State  Action  and  Not  That  op  Individuals, 
1103. 

III.  Right  to  Vote,  1104. 

1.  Not  Conferred  by  This  Amendment,  1104. 

2.  dependent  upon  State  Law,  1105. 

a.  In  General,  1105. 

&.  Requiring  Educational  Qualification,  1105. 

c.  Right  of  Women  to  Vote,  1106. 

d.  Right  of  Indiana  to  Vote,  1106. 

e.  Grandfather  Clause,  1106. 

IV.  Amendment  Gives  Right  op  Exemption  from  Discrimination,  1106. 
V.  Court  of  Equity  Without  Jurisdiction  over  Election  Officers, 

1107. 

I.  This  Section  Self-executing 

This  first  section  of  the  amendment  is  self -executing,  and  of  its  own  force 
renders  void  all  legislation,  state  or  national,  which  discriminates  against 
citizens  of  the  United  States  on  account  of  their  race,  color,  or  previous 
condition  of  servitude. 

U.  S.  v.  Amsden,   (1981)   6  Fed.  822. 

n.  Prohibition  upon  State  Action  and  Not  That  of  Indviduals 

This  amendment  relates  solely  to  action  "  by  the  United  States  or  by 
any  state,7 '  and  does  not  contemplate  wrongful  individual  acts. 


1  This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  the 
Fortieth  Congress  on  Feb.  27,  1869,  and  was  declared,  in  a  proclamation  of  the 
Secretary  of  State,  dated  March  30,  1870,  to  have  been  ratified  by  the  legislatures  of 
twenty-nine  of  the  thirty-seven  states.  The  dates  of  these  ratifications  (arranged  in 
the  order  of  their  reception  at  the  department  of  state)  were:  From  North  Carolina, 
March  5,  1869;  West  Virginia,  March  3,  1869;  Massachusetts,  March  9-12,»  1869; 
Wisconsin,  March  9,  1869;  Maine,  March  12,  1869;  Louisiana,  March  5,  1869; 
Michigan,  March  8,  1869;  South  Carolina,  March  16,  1869;  Pennsylvania,  March  26, 
1869;  Arkansas,  March  30,  1869;  Connecticut,  May  19,  1869;  Florida,  June  15,  1869; 
Illinois,  March  5,  1869;  Indiana,  May  13-14r  1869;  New  York,  March  17  — April  14, 
1869  (and  the  legislature  of  the  same  state  passed  a  resolution  Jan.  5,  1870,  to  with- 
draw its  consent  to  it)  ;  New  Hampshire,  July  7,  I860;  Nevada,  March  1,  1869;  Ver- 
mont, Oct.  21,  1869;  Virginia,  Oct.  8,  1869;  Missouri,  Jan.  10,  1870;  Mississippi, 
Jan.  15-17,  1870;  Ohio,  Jan.  27,  1870;  Minnesota,  Feb.  19,  1870;  Rhode  Island,  Jan. 
18,  1870;  Nebraska,  Feb.  17,  1870;  Texas,  Feb.  18,  1870.  The  state  of  Georgia  also 
ratified  the  amendment  Feb.  2,  1870. 
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James  t\  Bowman,  (1903)  190  U.  S. 
136,  23  S.  Ct.  678,  47  U.  S.  (L.  ed.)  979. 
See  also  U.  S.  v.  Amsden,  (1881)  6  Fed. 
822;  Brawner  t>.  Irviri,  (1909)  169  Fed. 
964. 

State,  and  not  individual,  action  is  the 
subject  of  this  article.  "There  is  no 
more  reason  for  assuming  that  this 
amendment  authorizes  legislation  for  the 
punishment  of  the  ruffianly  act  of  an  in- 
dividual in  preventing  the  enjoyment  of 
the  right  to  vote  in  a  state  or  municipal 
election,  even  though  the  intimidation  be 
grounded  upon  race,  color,  or  previous 
condition  of  servitude,  than  there  would 
be  for  legislation  punishing  a  trespass  upon 
property  upon  the  ground  that  such  a 
trespass  would  be  a  denial  of  due  process 
of  law.  Both  the  Fourteenth  and  the 
Fifteenth  Amendments  are   addressed   to  • 


state  action  through  some  channel  ex- 
ercising the  power  of  the  state."  Karem 
v.  U.  S.   (1903)    121  Fed.  255. 

This  amendment  has  reference  solely  to 
actions  of  the  state,  and  not  to  any  action 
of  private  individuals,  although  it  is  im- 
material whether  the  state  acts  by  its 
legislative,  executive,  or  judicial  author- 
ity.   U.  S.  v.  Morris,  (1903)  125  Fed.  323. 

This  amendment  operates  as  an  inhibi- 
tion upon  individuals,  as  well  as  upon  the 
•states,  in  respect  to  the  matter  therein 
embraced.  U.  S.  v.  Lackey,  (1900)  99 
Fed.  962,  following  in  this  respect  U.  S. 
v.  Cruikshank,  (1874)  1  Woods,  (U.  S.) 
308,  25  Fed.  Cas.  No.  14,897,  affirmed 
(1875)  92  U.  S.  642,  23  U.  S.  (L.  ed.) 
588. 


HI.  Bight  to  Vote 

1.  Not  Conferred  by  This  Amendment. —  This  amendment  does  not  con- 
fer the  right  of  suffrage  upon  any  one. 


U.  S.  v.  Reese,  (1875)  92  U.  S.  214, 
23  U.  S.  (L.  ed.)  563.  See  also  Anthony 
v.  Halderman,   (1871)   7  Kan.  62. 

This  is  the  only  prohibition  on  the 
states  contained  in  the  Constitution 
which  concerns  the  right  to  vote.  Stone 
r.  Smith,  (1893)  159  Mass.  413,  34  N.  E. 
521. 

This  amendment  does  not  confer  the 
right  of  suffrage  upon  any  one,  nor  does 
it  secure  or  guarantee  any  right  of  suff- 
rage to  any  class  of  citizens.  It  has  no 
other  force  or  effect  than  to  forbid  dis- 
crimination by  the  United  States  and  by 
the  states  "  on  account  of  race,  color,  or 
previous  condition  of  servitude."  Lackey 
t\  U.  S.,  (1901)  107  Fed.  118.  See  also 
U.  S.  f.  Miller,    (1901)    107  Fed.   913. 

The  right  of  suffrage  is  not  inherent  in 
citizenship,  nor  is  it  a  natural  and  in- 
alienable right  like  the  right  to  life,  lib- 
erty, and  the  pursuit  of  happiness.  Un- 
less restrained  by  constitutional  limita- 
tion, the  legislature  may  lawfully  confer 
the  right  of  suffrage  upon  such  portion 
of  the  citizens  of  the  United  States  as  it 
may  deem  expedient,  and  may  deny  that 
right  to  all  others.  Before  the  adoption 
of  the  Fifteenth  Amendment,  it  was % 
within  the  power  of  the  state  to  exclude 
citizens  of  the  United  States  from  voting 
on  account  of  race,  age,  property,  educa- 
tion, or  any  other  ground  however  arbi- 
trary or  whimsical.  The  Constitution  of 
the  United  States,  before  the  adoption  of 
the  Fifteenth  Amendment,  in  no  wise  in- 


terfered with  this  absolute  power  of  the 
state  to  control  the  right  of  suffrage  in 
accordance  with  its  own  views  of  ex- 
pediency or  propriety.  It  simply  secured 
the  right  to  vote  for  members  of  Congress 
to  a  definite  class  of  voters  of  the  state, 
consisting  of  those  who  are  eligible  to 
vote  for  members  of  the  most  numerous 
branch  of  the  state  legislature.  Further 
than  this,  no  power  was  given  by  the 
Constitution,  before  the  adoption  of  the 
Fifteenth  Amendment,  to  secure  the  right 
of  suffrage  to  any  one.  The  Fifteenth 
Amendment  does  not  in  direct  terms  con- 
fer the  right  of  suffrage  upon  any  one. 
It  secures  to  the  colored  man  the  same 
right  to  vote  as  that  possessed  by  the 
white  man,  by  prohibiting  any  discrim- 
ination against  him  on  account  of  race, 
color,  or  previous  condition  of  servitude. 
Subject  to  that  limitation,  the  states  still 
possess  uncontrollable  authority  to  regu- 
late the  right  of  suffrage  according  to 
their  own  views  of  expediency.  U.  S.  t?. 
Miller,  (1901)  107  Fed.  914. 

An  Act  regulating  the  granting  of  li- 
censes to  sell  liquor  in  cities  and  towns, 
which  limits  signers  of  the  petition  for 
license  to  the  white  adult  inhabitants, 
does  not  provide  for  an  election,  and  does 
not  violate  the  Fifteenth  Amendment  to 
the  Federal  Constitution,  which  prohibits 
any  abridgment  of  the  rights  of  citizens 
of  the  United  States  to  vote,  on  account 
of  race,  color,  or  previous  condition  of 
servitude.  McClure  v.  Topf,  (1914)  112 
Ark.  342,  166  S.  W.  174. 
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2.  Dependent  upon  State  Law  —  a.  In  General. —  From  this  amend- 
ment it  operates  that  the  right  of  suffrage  is  not  the  necessary  attribute 
of  national  citizenship,  but  that  exemption  from  discrimination  in  the 
exercise  of  that  right  on  account  of  race,  color,  or  previous  condition  of 
servitude  is.  The  right  to  vote  in  the  states  comes  from  the  states;  but 
the  right  of  exemption  from  the  prohibited  discrimination  comes  from  the 
United  States.  The  first  has  not  been  granted  or  secured  by  the  Constitu- 
tion of  the  United  States ;  but  the  last  has  been. 


U.  S.  v.  Cruikshank,  (1*75)  92  U.  S. 
B55,  23  U.  S.  (L.  ed.)  588,  affirming 
[1874)  1  Woods  (U.  S.)  308,  25  Fed. 
Cas.  No.  14,897.  See  also  McPherson  v. 
Blacker,  (1802)  146  U.  S.  38,  13  S.  Ct 
3,  36  U.  S.  (L.  ed.)   869. 

The  only  restriction  on  the  power  of 
the  states  to  regulate  the  qualifications 
ot  electors  is  to  be  found  in  this  amend- 
ment; otherwise  the  right  or  privilege  is 
dependent  upon  state  law.  Oregon-Wis- 
consin Timber  Holding  Co.  v.  Coos  County, 
(1014)   71  Ore.  462,  142  Pac.  576. 

The  right  of  a  citizen  to  vote  depends 
upon  the  laws  of  the  state  in  which  he 
resides,  and  is  not  granted  to  him  by  the 
Constitution  of  the  United  States,  nor  is 
such  right  guaranteed  to  him  by  that  in- 
strument. All  that  is  guaranteed  to  him 
is,  that  he  shall  not  be  deprived  of  the 
suffrage  by  reason  of  his  race,  color,  or 
previous  condition  of  servitude.  U.  S. 
v.  Corsby,  (1871)  1  Hughes  (U.  S.)  448, 
25  Fed.  Cas.  No.  14,893. 

This  amendment  is  "a  limitation  upon 
the  powers  of  the  states  in  the  execution 
of  their  otherwise  unlimited  right  to  pro- 
scribe the  qualification  of  voters  in  their 
own  elections,  and  the  powers  of  Congress 
to  enforce  this  limitation  is  necessarily 
limited  to  legislation  appropriate  to  the 
correction  of  any  discrimination  on  ac- 
count of  race,  color,  or  condition.     The 


affirmative  right  to  vote  in  such  elections 
is  still  dependent  upon  and  secured  by 
the  Constitution  and  laws  of  the  state, 
the  power  of  the  state  to  prescribe  quali- 
fication being  limited  in  only  one  particu- 
lar. The  right  of  the  voter  not  to  be 
discriminated  against  at  such  election's 
on  account  of  race  or  color  is  the  only 
right  protected  by  this  amendment,  and 
that  right  is  a  very  different  right  from 
the  affirmative  right  to  vote."  Karem  v. 
U.  S.,  (1903)   121  Fed.  255. 

Special  elections, —  A  Kentucky  statute, 
entitled  "An  Act  for  the  benefit  of  the 
common  schools  in  Bracken  county,"  which 
in  part  "provides  that  the  wiU  of  the 
people,  in  any  given  district,  shall  be  as- 
certained by  the  submission  of  the  pro- 
position to  tax  to  '  the  white  qualified  vot- 
ers thereof;  .  .  .  and  any  widow  or  alien 
residing  in  any  school  district  who  is 
a  taxpayer,  dr  who  has  children,  with- 
in the  ages  fixed  by  the  common-school 
laws,  to'  be  educated,  shall  be  deemed  a 
qualified  voter,'"  does  not  violate'  this 
amendment.  "The  ascertainment  of  the 
will  of  the  people  of  a  district  in  relation 
to  a  tax  proposed  to  be  levied  for  any 
or  all  the  purposes  of  the  Act  is  not  an 
election.  It  is  but  the  action  of  the 
agency  selected  by  the  legislature  to 
determine  when  and  to  what  extent  the 
conditional  statute  shall  become  opera- 
tive in  that  particular  district."  Marshall 
v.  Donovan,   (1874)    10  Bush.   (Ky.)   683. 


6.  Requiring  Educational  Qualification. —  Where,  under  the  constitu- 
tion of  a  state,  the  electors  are  required  to  be  able  to  read  a  part  of  the 
state  constitution,  or  to  understand  the  same  and  give  a  reasonable  inter- 
pretation thereof,  it  was  held  that  this  requirement  does  not  contravene 
the  Fourteenth  Amendment  to  the  Constitution  of  the  United  States  by 
making  discrimination  by  reason  of  race,  color,  or  previous  condition  of 
servitude,  notwithstanding  the  fact  that,  under  it,  more  colored  persons 
than  white  persons  are  excluded  from  franchise. 


Dixon  t?.  State,  (1896)  7*  Miss.  27i;  20  So.  830. 
11  F.  S.  A.— 36 
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c.  Bight  of  Women  to  Vote. —  In  denying  to  women  the  right  to  vote, 
a  state  does  not  violate  the  letter  or  spirit  of  this  amendment. 

U.  S.  t>.  Anthony,  (187$)   11  Blatchf.   (U.  S.)  200,  24  Fed.  Cas.  No.  14,450. 

.  d.  Right  of  Indians  to  Vote. —  A  tribal  Indian,  not  being  a  citizen  of 
the  United  States  under  the  Fourteenth  Amendment  of  the  Constitution, 
is  not  deprived  of  any  rights  secured  by  this  amendment  by  being  refused 
an  opportunity  to  register  as  a  qualified  voter. 

Elk  v.  Wilkins,  (1984)  112  U.  S.  94,  5  S.  Ct.  41,  28  U.  a  (L.  ed.)  643. 

e.  Grandfather  Clause. —  The  so-called  grandfather  clause  providing 
an  exemption  from  the  educational  qualification  prescribed  by  a  state 
constitution  as  a  condition  to  voting,  is  a  denial  of  the  right  to  vote  on 
account  of  race,  color,  or  previous  condition  of  servitude. 


Guinn  v.  U.  S.,  (1915)  238  U.  S.  347, 
35  S.  Ct.  926,  59  U.  S.  (Led.)  1340,  L. 
R.  A.  191 6 A  1124,  wherein  the  court 
said :  "  ( a )  Beyond  doubt  the  Amendment 
does  not  take  away  from  the  state 
governments  in  a  general  sense  the  power 
over  suffrage  which  has  belonged  to  those 
governments  from  the  beginning  and  with- 
out the  possession  of  which  power  the 
whole  fabric  upon  which  the  division  of 
state  and  national  authority  under  the 
Constitution  and  the  organisation  of  both 
governments  rest  would  be  without  sup- 
port and  both  the  authority  of  the  nation 
and  the  state  would  fall  to  the  ground. 
In  fact,  the  very  command  of  the  Amend- 
ment recognizes  the  possession  of  the 
general  power  by  the  state,  since  the 
Amendment  seeks  to  regulate  its  ex- 
ercise as  to  the  particular  subject  with 
which  it  deals.  (b)  But  it  is  equally 
beyond  the  possibility  of  question  that 
the  Amendment  in  express  terms  re- 
stricts the  power  of  the  United  States 
or  the  state  to  abridge  or  deny  the 
right  of  a  citizen  of  the  United  States  to 
vote  on  account  of  race,  color  or  previous 
condition  of  servitude.  The  restriction  is 
coincident  with  the  power  and  prevents 
its  exertion  in  disregard  of  the  command 
of  the  Amendment.  But  while  this  is 
true,  it  is  true  also  that  the  Amendment 
does  not  change,  modify  or  deprive  the 
States  of  their  full  power  as  to  suffrage 
except  of  course  as  to  the  subject  with 


which  the  Amendment  eals  and  to  the 
extent  that  obedience  to  its  commands 
is  necessary.  Thus  the  authority  over 
suffrage  which  the  States  possess  and  the 
limitation  which  the  Amendment  imposes 
are  co-ordinate  and  one  may  not  destroy 
the  other  without  bringing  about  the 
destruction  of  both,  (c)  While  in  the 
true  sense,  therefore,  the  Amendment 
gives  no  right  of  suffrage,  it  was  long 
ago  recognized  that  in  operation  its 
prohibition  might  measurably  have  that 
effect ;  that  is  to  say,  that  as  the  command 
of  the  Amendment  was  self-executing 
and  reached  without  legislative  action 
the  conditions  of  discrimination  against 
which  it  was  aimed,  the  result  might 
arise  that  as  a  consequence  of  the 
striking  down  of  a  discriminating  clause 
a  right  of  suffrage  would  be  enjoyed  by 
reason  of  the  generic  character  of  the 
provision  which  would  remain  after  the 
discrimination  was  stricken  out."  See 
also  Myers  v.  Anderson,  (1015)  238  U. 
S.  368,  35  S.  Ct.  932,  59  U.  S.  (L.  ed.) 
1349,  holding  also  that  the  Fifteenth 
Amendment  applies  to  municipal  as  well 
as  to  other  elections,  affirming  Anderson  v. 
Myers,  (1910)  182  Fed.  223. 

To  the  contrary,  see  Cofield  ©.  Farrell, 
(1913)  38  Okla.  608,  134  Pac.  407;  At- 
water  v.  Hassett,  (1910)  27  Okla.  292, 
111   Pac.  802. 


IV.  Amendment  Gives  Bight  of  Exemption  from  Discrimination 

The  amendment  prevents  the  states  or  the  United  States  from  giving 
preference,  in  the  matter  of  voting,  to  one  citizen  of  the  United  States  over 
another  on  account  of  race,  color,  or  previous  condition  of  servitude. 
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U.  S.  v.  Reese,  (1876)  92  U.  S.  217,  23 
U.  &  (L  ed.)  563.  See  also  U.  S.  v. 
Harris,  (1882)  106  U.  S;  637,  1  S.  Ct. 
601,  27  U.  S.  (L.  ed.)  290. 

This  amendment  relates  to  the  right  of 
citizens  of  the  United  States  to  vote.  It 
does  not  confer  the  right  of  suffrage  on 
any  one.  It  merely  invests  citizens  of  the 
United  States  with  the  constitutional 
right  of  exemption  from  discrimination  in 
the  exercise  of  the  elective  franchise  on 
account  of  race,  color,  or  previous  con- 
dition of  servitude.  Le  Grand  v.  U.  S. 
(1882)    12  Fed.  678. 

The  election  registration  laws  of  South 
Carolina  required  that  a  registration 
certificate  be  issued  to  the  voter,  the  pro- 
duction of  which  was  required  at  the  polls, 
or  his  vote  was  to  be  rejected;  that  the 
voter  moving  from  one  place  to  another 
in  the  same  precinct  must  surrender  his 
old  and  seeure  a  new  certificate;  that  the 
registration  closed  four  months  preced- 
ing a  general  election;  and  that  the  appli- 
cant for  registration  must  make  affidavit 
setting  forth  his  full  name,  age,  occupa- 
tion, and  residence  at  the  time  of  the  gen- 
eral registration  in  1882,  or  at  the  time 
thereafter  when  he  was  entitled  to  regis- 


ter, and  also  give  the  place  or*  places  of 
his  residence  since  the  time  when  he  be- 
^ame  entitled  to  register,  which  affidavit 
must  be  supported  by  the  affidavit  of  two 
respectable  citizens  who  were  each  of  the 
age  of  twenty-one  years  on  the  30th  day 
of  June,  1882,  or  at  the  time  the  appli- 
cant became  entitled  to  register.  It  was 
held  that  the  evident  object  that  controlled 
the  minds  of  those  who  formulated  the 
enactment  was  how  to  successfully  des- 
troy the  greatest  number  of  the  ballots  of 
the  citizens  of  African  descent,  while  at 
the  same  time  to  interfere  with  as  few 
as  possible  of  those  of  the  white  race,  and 
that  such  laws  were  unconstitutional. 
Mills  r.  Green,  (1895)  67  Fed.  830.  The 
case  was  reversed  in  the  Circuit  Court  of 
Appeals,  Green  v.  Mills,  (1895)  69  Fed. 
'852,  on  other  than  constitutional  grounds, 
and  on  appeal  to  the  Supreme  Court  the 
appeal  was  dismissed  without  costs  to 
either  party,  on  the  ground  that,  as  the 
object  of  the  bill  was  to  secure  a  right  to 
vote  at  an  election,  and  before  the  appeal 
was  taken  from  the  decree  of  the  Circuit 
Court  of  Appeals,  the  election  had  been 
held,  no  relief  within  the  scope  of  the 
bill  could  be  granted.  Mills  v.  Green, 
(1895)  159  U.  S.  651,  16  S.  Ct.  132,  40 
U.  S.   (L.  ed.)   293. 


Eemoves  from  state  law  the  words  "  white  man." — The  adoption  of  this 
amendment  had  the  effect  in  law  to  remove  from  a  state  constitution,  or 
render  inoperative,  a  provision  which  restricted  the  right  suffrage  to 
the  white  race. 


Neal  v.  Delaware,  (1880)  103  U.  S. 
389,  26  U.  S.    (L.  ed.)    567. 

"  While  it  is  quite  true,  as  was  said  by 
this  court  in  U.  S.  i>.  Reese,  (1875)  92 
U.  S.  214,  that  *  this  article  gives  no 
affirmative  right  to  the  colored  man  to 
vote,  and  is  designed  primarily  to  pre- 
vent discrimination  against  him  whenever 
the  right  to  vote  may  be  granted  to  others, 
it  is  easy  to  see  that  under  some  cir- 
cumstances it  may  operate  as  the  imme- 
diate source  of  a  right  to  vote.  In  all 
cases  where  the  former  slave-holding 
Btates  had  not  removed  from  their  con- 
titutions  the  words  '  white  man '  as  a 
qualification  for  voting,  this  provision 
<hd,  in  effect,  confer  on  him  the  right  to 


vote,  because,  being  paramount  to  the  state 
law,  and  a  part  of  the  state  law,  it 
annulled  the  discriminating  word  '  white ' 
and  thus  left  him  in  the  enjoyment  of  the 
same  right  as  white  persons.  And  such 
would  be  the  effect  of  any  future  consti- 
tutional provision  of  a  state  which  should 
give  the  right  of  voting  exclusively  to 
white  people,  whether  they  be  men  or 
women.  Neal  v.  Delaware,  (1880)  103 
U.  S.  370.  In  such  cases  this  Fifteenth 
Article  of  Amendment  does,  proprio  vigore, 
substantially  confer  on  the  negro  the  right 
to  vote,  and  Congress  has  the  power  to 
protect  and  enforce  that  right.1'  Ew  p. 
Varbrough,  (1884)  110  U.  S.  665,  4  8. 
Ct.  152,  28  U.  S.    (L.  ed.)    274. 


V.  Court  of  Equity  Without  Jurisdiction  over  Election  Officers 
A  bill  in  equity  will  not  lie  to  compel  a  board  of  registrars  to  enroll  upon 
the  voting  lists  the  name  of  the  petitioner,  a  negro,  and  of  all  other  qualified 
members  of  his  race  who  had  applied  for  registration  and  were  refused. 

Giles  v.  Harris,  (1903)  189  U..S.  482,  reversing  Mills  r.  Green,  (1895)  67  Fed. 
33  S.  Ct.  639,  47  U.  S.  (L.  ed.)  909.  See  818;  Gowdy  «.  Green  (1895)  69  Fed. 
also  Green  v.  Mills,   (1895)   69  Fed.  852,       865. 
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"  The  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. " 

Must  be  directed  against  state,  not  individual,  action. — A  statute  which 
purports  to  punish  purely  individual  action  cannot  be  sustained  as 
an  appropriate  exercise  of  the  power  conferred  by  the  Fifteenth  Amend- 
ment upon  Congress  to  prevent  action  by  the  state  through  some  one  or 
more  of  its  official  representatives,  and  an  indictment  which  charges  no  dis- 
crimination on  account  of  race,  color,  or  previous  condition  of  servitude 
is  likewise  destitute  of  support  by  such  amendment. 


James  v.  Bowman,  (1903)  190  U.  S. 
139,  23  S.  Ct.  678,  47  U.  S.  (L.  ed.)   979. 

This  amendment  is  not  limited  to  the 
prohibition  of  "  laws  "  denying  or  abridg- 
ing the  elective  function.  The  legislation 
enforcing  it  may  be  corrective  of  any 
state  action,  whether  based  on  state  laws 
authorizing  discrimination  or  not.  Karem 
v.  U.  S.,  (1903)  121  Fed.  256.  But  see 
U.  S.  v.  Miller,  (1901)  107  Fed.  915, 
wherein  the  court  said  that  while  the 
amendment  is  primarily  aimed  at  hostile 
legislation  denying  or  abridging  the  right 
of  colored  men  to  vote,  yet  Congress  pos- 
sesses the  power  to  secure  the  colored 
man  against  the  deprivation  of  his  right 
to  vote  by  individuals,  where  such  depriva- 
tion occurs  on  account  of  race,  color,  or 
previous  condition  of  servitude. 

Section  5  of  the  u  Enforcement  Act " 
Of  1870,  providing,  "And  be  it  further 
enacted,  that  if  any  person  shall  prevent, 
hinder,  control,  or  intimidate,  or  shall  at- 
tempt to  prevent,  hinder,  control,  or  in- 
timidate any  person  from  exercising  or  in 
exercising  the  right  of  suffrage,  to  whom 
the  right  of  suffrage  is  secured  or  guaran- 
teed by  the  Fifteenth  Amendment  to  the 
Constitution  of  the  United  States,  by 
means  of  bribery,  threats,  or  threats  of  de- 
priving such  person  of  employment  or 
occupation,  or  of  ejecting  such  person  from 
rented  houses,   lands,  or  other  property, 


of  by  threats  of  refusing  to  renew  leases 
or  contracts  for  labor,  or  by  threats  of 
violence  to  himself  or  family,  such  per- 
son so  offending  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall,  on  conviction 
thereof,  be  fined  not  less  than  five  hun- 
dred dollars,  or  be  imprisoned  not  less 
than  one  month  nor  more  than  one  year, 
or  both,  at  the  discretion  of  the  court," 
was  not  within  the  power  of  Congress  to 
enact.  Instead  of  being  limited  in  its 
operation  to  persons  who  act  or  claim  to 
act  under  prohibited  legislation,  it  pro- 
vides for  the  punishment  of  individuals 
acting  for  themselves  irrespective  of 
state  laws  and  in  states  where  there  is  no 
prohibited  legislation.  U.  S.  v.  Amsden, 
(1881)6  Fed.  821,  wherein  the  court  said 
that  while  the  first  section  of  the  amend- 
ment is  self-executing,  states  might  ven- 
ture upon  prohibited  legislation,  and  it  is 
competent  for  Congress  to  provide  for  the 
punishment  of  persons  who,  under  the 
pretended  authority  of  such  prohibited 
legislation,  deprive  or  attempt  to  deprive 
citizens  of  the  United  States  of  their  right 
to  vote.  Undoubtedly,  Congress  may  for- 
bid the  enforcement  of  all  laws  which 
abridge  the  right  of  citizens  to  vote  on 
account  of  their  race,  etc.;  and  further 
provision  may  be  made  for  the  adequate 
punishment  of  state  or  other  officers  or 
persons  who  assume  the  responsibility  of 
enforcing  such  laws. 


No  power  to  control  elections  generally. —  It  is  manifest  that  no  power  is 
conferred  on  Congress  by  this  section  to  enact  legislation  for  the  regulation 
and  control  of  elections  generally,  nor  for  securing  to  citizens  of  the  United 
States  the  right  to  vote  at  all  elections. 

U.  S.  r.  Miller,  (1901)   107  Fed.  915. 
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Legislation  must  be  directed  to  race  discrimination. — An  Act  of  Congress 
providing  generally  for  the  punishment  of  those  who  unlawfully  interfere 
to  prevent  the  exercise  of  the  elective  franchise  without  the  discrimination 
prohibited  by  this  amendment,  is  not  such  appropriate  legislation  as  was 
intended  by  this  clause. 


\ 


V.  S.  v.  Reese,  (1876)  92  U.  S.  220, 
23  U.  S.    (L.  ed.)    563. 

"Notwithstanding  the  amendment,  any 
state  may  deny  the  right  of  suffrage  to 
citizens  of  the  United  States  on  account 
of  age,  sex,  place  of  birth,  vocation,  want 
of  property  or  intelligence,  neglect  of 
civic  duties,  crime,  etc.  The  power  of 
Congress  in  the  premises  i**  limited  to  the 
scope  and  object  of  the  amendment.  It 
can  only  legislate  to  enforce  the  amend- 
ment, that  is,  to  secure  the  right  to  citi- 
zens of  the  United  States  to  vote  in  the 
several  states  where  they  reside,  without 
distinction  of  race,  color,  or  previous  con- 
dition of  servitude."  McKay  v.  Camp- 
bell, (1870)  2  Abb.  (U.  S.)  120,  16  Fed. 
Cas.  No.  8,830. 

No  constitutional  statute  could  be 
passed  by  Congress  relating  to  state  and 
municipal  elections,  except  for  the  purpose 
of  protecting  voters  from  being  hindered  or 
prevented  from  voting  on  account  of  their 
race,  color,  or  former  slavery.  U,  S.  v. 
Belvin,   (1891)   46  Fed.  383. 

The  power  of  Congress  to  legislate  at  aU 
upon  the  subject  of  voting  at  purely  state 
elections  is  entirely  dependent  upon  this 
amendment.  Karem  v.  U.  S.  (1903)  121 
Fed.  254. 

Section  5507,  R.  S.,  providing  that 
"  every  person  who  prevents,  hinders,  con- 
trols, or  intimidates  another  from  exercis- 
ing or  in  exercising  the  right  of  suffrage, 
to  whom  that  right  is  guaranteed  by  the 
Fifteenth  Amendment  to  the  Constitution 
of  the  United  States,  by  means  of  bribery 
or  threats  or  depriving  such  person  of 
employment  or  occupation,  or  of  ejecting 
such  person  from  a  rented  house,  lands,  or 
other  property,  by  threats  of  refusing  to 
renew  leases  or  contract/,  for  labor,  or  by 
threats  of  violence  to  himself  or  family, 
shall  be  punished  as  provided  in  the  pre- 
ceding section,"  is  void,  as  including  with- 
in its  operation  offenses  not  grounded 
upon  race,  color,  or  previous  condition  of 
servitude,  and  therefore  in  excess  of  the 
power  of  Congress  in  respect  of  state  elec- 
tions. Lackey  v.  U.  S.,  (1901)  107  Fed. 
114,  reversing  U.  S.  t>.  Lackey,  (1900)  99 
Fed.  962.  See  also  U.  S.  v.  Amsden, 
(1881)    6  Fed.  819. 

Section  5508,  R.  S.,  which  has  for  its 
object  the  pun  i  ah  men  t  of  all  persons  who 
conspire  to  prevent  the  free  enjoyment  oi 
any  right  of  privilege  secured  by  the  Con- 


stitution or  laws  of  Congress,  without  re- 
gard as  to  whether  the  persons  so  con- 
spiring are  private  individuals  or  officials 
exercising  the  power  of  the  United  States 
or  of  a  state,  and  which  does  not  draw 
any  distinction  between  a  conspiracy 
directed  against  the  exercise  of  the  right 
of  suffrage  based  upon  race  or  color  and 
a  conspiracy  not  so  grounded,  is  not  leg- 
islation appropriate  to  the  enforcement 
of  this  amendment.  Karem  v.  U.  S., 
(1903)  121  Fed.  259.  But  see  the  title 
Civil  Rights,  vol.  1,  p.  126. 

May  be  authorised  by  article  I.,  section 

4. —  Though  an  Act  of  Congress,  section 
2005  and  2006,  R.  S.,  may  not  be  within 
the  province  of  this  amendment  for  want- 
ing apt  words  limiting  discrimination  on 
account  of  race,  color,  or  previous  con- 
dition of  servitude,  it  may  be  authorized 
by  article  I.,  sec.  4.  Brown  v.  Mumford, 
(1883)    16  Fed.  176. 

The  Act  of  May  31,  1870,  ch.  114,  sec 
a,  entitled  "An  Act  to  enforce  the  right 
of  citizens  of  the  United  States  to  vote 
in  the  several  states  of  the  Union,  and 
for  other  purposes,"  carried  forward  into 
sections  2005  and  2006,  R.  S.,  and  en- 
acting "  that  if  by  or  under  the  authority 
of  the  constitution  or  laws  of  any  state, 
or  the  laws  of  any  territory,  any  act  is 
or  shall  be  required  to  be  done  as  a  pre- 
requisite or  qualification  for  voting,  and 
by  such  constitution  or  laws  persons  or 
officers  are  or  shall  be  charged  with  the 
performance  of  duties  in  furnishing  to 
citizens  an  opportunity  to  perform  such 
prerequisite,  or  to  become  qualified  to 
vote,  it  shall  be  the  duty  of  every  such 
person  and  officer  to  give  to  all  citizens 
of  the  United  States  the  same  and  equal 
opportunity  to  perform  such  prerequisite, 
and  to  become  qualified  to  vote,  without 
distinction  of  race,  color,  or  previous  con- 
dition of  servitude;  and  if  any  sueh  per- 
son or  officer  shall  refuse  or  knowingly 
omit  to  give  full  effect  to  this  section,  he 
shall,  for  every  such  offense  ...  he 
deemed  guilty  of  a  misdemeanor,  and  shall, 
on  conviction  thereof,  be  fined  not  less 
than  five  hundred  dollars,  or  be  impris- 
oned not  less  than  one  month,  and  not 
more  than  one  year,  or  both,  at  the  dis- 
cretion of  the  court/1  was  held  to  be  valid. 
U.  S.  v.  Given,  (1873)  17  Int.  Rev.  Rec. 
189,  195,  25  Fed.  Cas.  No.  15,210,  15,211. 
See  vol.  10,  p.  352. 


AMENDMENT    XVI 

"  The  Congress  shall  have  power  to  lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  without  apportionment  among  the  several 
States,  and  without  regard  to  any  census  or  enumeration/'1 

Purpose  of  Amendment—"  It  is  clear  on  the  face  of  this  text  that  it  does 
not  purport  to  confer  power  to  levy  income  taxes  in  a  generic  sense  —  an 
authority  already  possessed  and  never  questioned  —  or  to  limit  and  dis- 
tinguish between  one  kind  of  income  taxes  and  another,  but  that  the  whole 
purpose  of  the  Amendment  was  to  relieve  all  income  taxes  when  imposed 
from  apportionment  from  a  consideration  of  the  source  whence  the  income 
was  derived.  Indeed  in  the  light  of  the  history  which  we  have  given  and 
of  the  decision  in  the  Pollock  Case  and  the  ground  upon  which  the  ruling 
in  that  case  was  based,  there  is  no  escape  from  the  conclusion  that  the 
Amendment  was  drawn  for  the  purpose  of  doing  away  for  the  future  with 
the  principle  upon  which  the  Pollock  Case  [157  U.  S.  429]  was  decided, 
that  is,  of  determining  whether  a  tax  on  income  was  direct  not  by  a  con- 
sideration of  the  burden  placed  on  the  taxed  income  upon  which  it  directly 
operated,  but  by  taking  into  view  the  burden  which  resulted  on  the 
property  from  which  the  income  was  derived,  since  in  express  terms  the 
Amendment  provides  that  income  taxes,  from  whatever  source  the  income 
may  be  derived,  shall  not  be  subject  to  the  regulation  of  apportionment 
Prom  this  in  substance  it  indisputably  arises,  first,  that  all  the  contentions 
which  we  have  previously  noticed  concerning  the  assumed  limitations  to 
be  implied  from  the  language  of  the  Amendment  as  to  the  nature  and 
character  of  the  income  taxes  which  it  authorizes  find  no  support  in  the 
text  and  are  in  irreconcilable  conflict  with  the  very  purpose  which  the 
Amendment  was  adopted  to  accomplish.  Second,  that  the  contention  that 
the  Amendment  treats  a  tax  on  income  as  a  direct  tax  although  it  is 
relieved  from  apportionment  and  is  necessarily  therefore  not  subject  to 

1  This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  the 
Sixty-first  Congress  on  July  31,  1909,  and  was  declared  in  a  proclamation  of  the 
Secretary  of  State,  dated  Feb.  25,  1913,  to  have  been  ratified  by  the  legislatures  of  the 
states  of  Alabama,  Kentucky,  South  Carolina,  Illinois,  Mississippi,  Oklahoma,  Mary- 
land, Georgia,  Texas,  Ohio,  Idaho,  Oregon,  Washington,  California,  Montana,  Indiana, 
Nevada,  North  Carolina,  Nebraska,  Kansas,  Colorado,  North  Dakota,  Michigan,  Iowa, 
Missouri,  Maine,  Tennessee,  Arkansas,  Wisconsin,  New  York,  South  Dakota,  Arizona, 
Minnesota,  Louisiana,  Delaware  and  Wyoming;  that  the  states  whose  legislatures 
have  so  ratified  the  said  proposed  amendment,  constitute  three-fourths  of  the  whole 
number  of  states  in  the  united  States.  And  further,  that  the  legislatures  of  New 
Jersey  and  New  Mexico  had  passed  resolutions  ratifying  the  said  proposed  amendment. 
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the  rule  of  uniformity  as  such  rule  only  applies  to  taxes  which  are  not 
direct,  thus  destroying  the  two  great  classifications  which  have  been  recog- 
nized and  enforced  from  the  beginning,  is  also  wholly  without  foundation 
since  the  command  of  the  Amendment  that  all  income  taxes  shall  not  be* 
subject  to  apportionment  by  a  consideration  of  the  sources  from  which 
the  tax  income  may  be  derived,  forbids  the  application  to  such  taxes  of  the 
rule  applied  in  the  Pollock  Case  by  which  alone  such  taxes  were  removed 
from  the  great  class  of  excises,  duties  and  imposts  subject  to  the  rule  of 
uniformity  and  were  placed  under  the  other  or  direct  class." 

Bruuhaber  v.  Union  Pac.  R.  Co.,  (1916)  Min.  Co.,  (1916)   240  U.  o.  103,  36  S.  Ct. 

240  U.  S.  1,  36  S.  Ct.  236,  60  U.  8.    (L.  278,  60  U.  S.    (L.  ed.)    546;  Tyee  Realty 

ed.)   493,  Ann.  Cas.  1917B  713,  L.  R.  A.  Co.   r.  Anderson,    (1916)    240  U.   S.   115, 

1917D   414.     See   also   Stanton   v.   Baltic  36  S.  Ct.  281,  60  U.  S.   (L.  ed.)  554. 

Power  of  Congress  to  make  exemptions. —  The  authority  of  Congress  to 
impose  a  tax  on  incomes  "  from  whatever  source  derived,"  does  not  by 
implication  exclude  the  power  to  make  exemptions,  and  the  income  tax 
provisions  of  the  act  of  Congress  of  October  3,  1913,  in  so  far  as  they  pro- 
vide that  the  tax  shall  not  apply  to  enumerated  organizations  or  corpora- 
tions, such  as  labor,  agricultural  or  horticultural  organizations,  mutual  sav- 
ings banks,  etc.,  are  valid. 

Brushaber  r.  Union  Pac.  R.  Co.,  (1916)  240  U.  S.  1,  36  S.  Ct.  236,  60  U.  S.  (I*,  ed.) 
493,  Ann.  Cas.  1917B  713,  L.  R.  A.  1917D  414. 

State  single  tax  corporation. —  Section  3573,  Ala.  Code,  1907.  permitting 
the  organization  of  a  single  tax  corporation  under  which  a  single  tax  cor- 
poration was  incorporated,  whose  constitution  provided  for  the  establish- 
ment of  a  community  which  should  own  and  lease  its  own  land,  and,  with- 
out infringing  any  governmental  rule  of  taxation,  as  between  itself  and 
its  members,  apply  and  demonstrate  the  single  tax  principle  of  taxation, 
whereby  the  corporation  should  appropriate  rent  by  taxation,  could  not  be 
condemned  on  the  ground  of  its  opposition  to  public  policy ;  nor  is  such  act 
violative  of  the  Sixteenth  Amendment 

Fairhope  Single  Tax  Corp.  v.  Melville,  (1915)    193  Ala.  290,  69  So.  466. 

The  Income  Tax  Act  of  Oct.  3,  1913,  is  valid  as  to  returns  made  in  1914. 
Edwards  t?.  Keith,  (1915)  224  Fed.  5S5. 


AMENDMENT  XVH 

"  The  Senate  of  the  United  States  shall  be  composed  of  two  Senators 
from  each  State,  elected  by  the  people  thereof,  for  six  years;  and 
each  Senator  shall  have  one  vote.  The  electors  in  each  State  shall 
have  the  qualficatons  requisite  for  electors  of  the  most  numerous 
branch  of  the  State  legislatures. 

"  2.  When  vacancies  happen  in  the  representation  of  any  State  in  the 
Senate,  the  executive  authority  of  such  State  shall  issue  writs  of  elec- 
tion to  fill  such  vacancies:  Provided,  That  the  legislature  of  any 
State  may  empower  the  executive  thereof  to  make  temporary  appoint- 
ment until  the  people  fill  the  vacancies  by  election  as  the  legislature 
may  direct. 

14  3.  This  amendment  shall  not  be  so  construed  as  to  affect  the  election  or 
term  of  any  Senator  chosen  before  it  becomes  valid  as  part  of  the 
Constitution."1 

Eight  to  vote.— The  right  to  vote  for  United  States  Senators  is  not 
derived  merely  from  the  constitution  and  laws  of  the  state  in  which  they 
are  chosen,  but  has  its  foundation  in  the  Constitution  of  the  United  States. 

U.  S.  t?.  Aczel,  (1015)  219  Fed.  917. 

1  This  amendment  was  proposed  to  the  legislatures  of  the  several  states  by  the 
Sixty-second  Congress  on  May  15,  1912,  and  was  declared,  in  a  proclamation  of  the 
secretary  of  state,  dated  May  31,  1913,  to  have  been  ratified  by  the  legislatures  of  the 
states  of  Massachusetts,  Arizona,  Minnesota,  New  York,  Kansas,  Oregon,  North 
Carolina,  California,  Michigan,  Idaho,  West  Virginia,  Nebraska,  Iowa,  Montana,  Texas, 
Washington,  Wyoming,  Colorado,  Illinois,  North  Dakota,  Nevada,  Vermont,  Maine, 
New  Hampshire,  Oklahoma,  Ohio,  South  Dakota,  Indiana,  Missouri,  New  Mexico, 
New  Jersey,  Tennessee,  Arkansas,  Connecticut,  Pennsylvania  and  Wisconsin;  that  the 
states  whose  legislatures  have  so  ratified  the  said  proposed  amendment,  constitute 
three-fourths  of  the  whole  number  of  states  in  the  United  States. 
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